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[IN  THE   COURT   OF  APPEAL.] 
1892.    ^ 

Oct      31     >      ^^^^S^TT   AND   ANOTHER   V. 
Nov    1      )         BARNETT  AND   COMPANY.* 

Practice — Arbitration — Jurisdiction  to 
refer — Question  in  Dispute — Matter  of 
Account  —  Discretion  —  Arbitration  Act, 
1889  (52  <6  53  Vict,  c,  49),  s.  14  (c). 

The  Court  has  jurisdiction  under  section 
14  (c)  of  the  Arbitration  Act,  1889 — which  is 
not  merely  a  consolidcUion  Act,  but  is  cm 
aanerhding  Act — to  oomptdsorH/y  refer  a 
cause,  whfire  the  Court  cam,  see  that  pa/rt  of 
the  dispute  bettoeen  the  parties  is  substan- 
tially/ a  matter  of  account. 

Appeal  firom  the  decision  of  a  Divisional 
Court. 

It  appeared  from  the  pleadings  in  the 
action  that  the  plaintiffs  were  assignees  of 
the  estate  and  effects  of  a  firm — Sawyer, 
Wallace  &  Co.,  of  New  York — which 
carried  on  the  business  of  commission 
agents  both  in  the  United  States  and  also 
in  Europe.  The  business  of  the  firm  was 
assigned  to  the  plaintifils  on  the  4th  of 
September,  1890.  L.  W.  Sawyer  was  the 
agent   of   the  firm  in   Europe,  and  the 

*  Qfram  Lord  Esber,  M.R.,  Lopes,  L.J.,  and 
Kay,  L.J. 

Vol.  62.— Q.B. 


firm  also  employed  certain ''sub-agents. 
It  was  alleged  by  the  plaintiffs  in  their 
statement  of  claim  that  the  defendants 
had  been  employed  as  sub-agents,  and  in 
that  capacity  had  entered  into  numerous 
transactions,  and  had  received  large  sums 
of  money  for  and  on  behalf  of  Sawyer, 
Wallace  &  Co.,  and  the  plaintiffs  asked  for 
an  account  of  all  such  moneys  received  by 
the  defendants.  It  was  admitted  by  the 
defendants  that  a  certain  sum  was  due 
from  them  to  the  plaintiffs  in  respect  of 
contracts  entered  into  and  fulfilled  by  them 
as  agents  of  Sawyer,  Wallace  <fe  Co.,  before 
the  4th  of  September,  1890;  but  they 
alleged  further  that  by  reason  of  the  as- 
signment of  the  business  of  Sawyer,  Wal- 
lace &  Co.  to  the  plaintiffs  on  that  date, 
and  of  a  claim  by  that  firm  to  close  all 
outstanding  contracts  as  from  that  date, 
they,  the  defendants,  had  become  liable  as 
principals  in  respect  of  all  contracts  made 
by  them  as  agents  for  Sawyer,  Wallace  <k 
Co.  which  were  outstanding  on  the  4th 
of  September,  1890.  Further,  the  defend- 
ants denied  that  the  plaintiffs  were  en- 
titled to  an  account  in  respect  of  the  con- 
tracts for  which  they,  the  defendants,  were 
liable  as  principals  after  that  date;  but  they 
were  willing  to  give  the  plaintiffs  credit  for 
all  amounts  due  on  contracts  completed 
before  the  date  of  the  assignment  of  the 
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Hurlhatt  v.  Bamett  4*  C5?.,  App. 
business,  and  claimed  to  be  entitled  to  set 
off  against  any  sum  due  from  them  to  the 
plaintiffs  a  larger  sum,  which  they  alleged 
to  be  due  to  them  in  respect  of  work  done 
and  commission  earned* by  them  under 
their  agreement  with  Sawyer,  Wallace  & 
Co. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Bruce,  J.),  affirming  an  order 
made  by  the  Judge  in  chambers  under  the 
provisions  of  section  H,  sub-section  c,  of 
the  Arbitration  Act,  1889  (1),  referred  the 
cause  to  an  official  referee  for  trial. 

The  defendants  appealed. 

A,  H,  Boyd,  for  the  defendants. — The 
Court  had  no  jurisdiction  to  make  an 
order  referring  the  matter  to  an  official 
referee.  Section  14  of  the  Arbitration 
Act,  1889,  is  merely  a  re-enactment  of  the 
provisions  of  sections  56  and  57  of  the 
Judicature  Act,  1873;  and  Weed  v.  Ward 
(2)  shews  that  section  56  was  limited  to 
cases  in  which  questions  are  raised  which 
must  necessarily  be  decided  in  the  cause 
or  matter. 

[Knight  v.  Coalea  (3)  and  Cloto  v. 
Harper  (4)  were  also  referred  to.] 

Follardf  for  the  plaintiffs. — Whatever 
may  be  the  result  of  the  enquiry,  an 
account  must  be  taken  in  this  case.  The 
words  "  mere  account "  in  the  Judicature 
Act,  1873,  are  omitted  from  the  Arbitra- 
tion Act,  1889,  which  still  preserves  the 
jurisdiction  given  to  the  Court  under  sec- 

(1)  62  &  53  Vict.  c.  49.  8. 14 :  "  In  any  cause 
or  matter  (other  than  a  criminal  proceeding  by 
the  Crown) — (a)  If  all  the  parties  interested 
who  are  not  under  disability  consent ;  or  (>)  If 
the  cause  or  matter  requires  any  prolonged 
examination  of  documents  or  any  scientific  or 
local  investigation  which  cannot,  in  the  opinion 
of  the  Court  or  a  Judge,  conveniently  be  made 
before  a  jury  or  conducted  by  the  Court  through 
its  other  ordinary  officers  ;  or  (o)  If  the  ques- 
tion in  dispute  consists  wholly  or  in  part  of 
matters  of  account ;  the  Court  or  a  Judge  may 
at  any  time  order  the  whole  cause  or  matter  or 
any  question  or  issue  of  fact  arising  therein,  to 
be  tried  before  a  special  referee  or  arbitrator 
respectively  agreed  on  by  the  parties,  or  before 
an  official  referee  or  officer  of  the  Court." 

(2)  58  Law  J.  fiep.  Chanc.  454 ;  Law  Rep. 
40  Ch.  D.  565. 

(3)  56  Law  J.  Rep.  Q.B.  486;  Law  Rep.  19 
Q.B.  D.  296. 

(4)  47  Law  J.  Rep.  Ezch.  393 ;  Law  Rep. 
3  Bx.  D.  198. 


tion  3  of  the  Common  Law  Procedure  Act, 
1854,  and  sections  56  and  57  of  the  Judi- 
cature Act,  1873,  under  which  the  Court 
had  power,  subject  to  certain  restrictions, 
to  refer.  In  addition  to  the  powers  so 
preserved,  the  jurisdiction  of  the  Court  to 
refer  is  enlarged  by  section  14  of  the 
Arbitration  Act,  1889,  where  the  ques- 
tion in  dispute  consists  wholly  or  in  part 
of  matters  of  account ;  but  that  would  not 
embrace  a  question  such  as  where  a  per- 
son claimed  to  be  a  partner,  because  he 
would  be  bound,  first  of  all,  to  establish 
his  position  as  a  partner  before  he  would 
be  entitled  to  an  account.  If  an  account 
must  be  taken,  notwithstanding  what  may 
be  the  result  of  an  enquiry  as  to  other 
questions  in  dispute,  then  the  Court  has 
jurisdiction ;  but  whether  the  Court  will 
refer  the  cause  or  not  is  a  matter  of  dis- 
cretion in  each  particular  case. 
Boyd  replied. 

Lord  Esheb,  M.R. — In  this  case  the 
Divisional  Court  affirmed  an  order  of  a 
Judge  in  chambers,  acting  under  section 
14  (c)  of  the  Arbitration  Act,  1889, 
and  directed  the  trial  of  this  cause  to 
be  heard  before  an  official  referee.  This 
was  done  contrary  to  the  desire  of  the  de- 
fendants, and  is,  in  effect,  a  compulsory 
reference  of  the  whole  cause.  The  defen- 
dants have  appealed,  upon  the  ground 
that  the  Court  had  no  jurisdiction  at  aU 
to  make  such  an  order,  and  that  raises  the 
question  as  to  what  is  the  true  construc- 
tion of  sub-section  (c).  Now,  the  Arbitra- 
tion Act,  1889,  is  not  merely  a  consolida- 
tion Act ;  it  is  an  amending  Act.  It  is 
an  Act  passed  after  the  Common  Law 
Procedure  Act,  1854,  and  the  Judicature 
Act,  1873,  and  with  knowledge  to  be  at- 
tributed to  the  Legislatui'i'  of  the  existence 
of  those  Acts,  and  of  the  decisions  upon 
those  Acts,  including  also  the  case  of  Weed 
V.  Ward  (2),  which  seems  to  somewhat  limit 
the  view  which  might  be  taken  of  those 
two  statutes,  for  the  Court  there  held 
that  there  was  no  jurisdiction  to  refer  an 
account  unless  it  ooiild  be  shewn  that  of 
necessity  there  must  be  an  account.  That 
being  the  interpretation  put  upon  the 
former  statutes,  the  true  construction  to 
be  put  upon  a  later  statute  which  is  found 
to  contain  lai^er  words  is  that  it  was  the 
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intention  of  the  Legislature  to  enlarge 
the  jurisdiction.  The  Court  must  there- 
fore see  whether  the  larger  language  used 
in  sub-section  (c)  of  section  14  of  the  Ar- 
bitration Act,  1889,  contains  any  limita- 
tion such  as  was  put  upon  section  56  of 
the  Judicature  Act,  1873,  by  the  Court 
in  Weed  v.  Ward  (2) — namely,  that  that 
section  only  applied  to  questions  which 
must  necessarily  be  decided  in  the  cause 
or  matter.  The  language  used  in  section 
56  has,  however,  been  departed  from  in 
the  Arbitration  Act,  1889,  and  the  words 
now  used  in  section  14,  sub-section  (c), 
are  :  '*  if  the  question  in  dispute  consists 
wholly  or  in  part  of  matters  of  account," 
the  whole  cause  or  matter,  or  any  question 
or  issue  of  fact  arising  therein,  may  be 
ordered  to  be  tried  before  an  official  referee, 
amongst  others.  A  comparison  of  the 
words  of  the  sub-section  with  those  of 
section  57  of  the  Judicature  Act,  1873, 
also  clearly  shews  that  it  was  the  inten- 
tion of  the  Legislature  by  the  Act  of  1889 
to  enlarge  the  jurisdiction  of  the  Court. 
The  section  now  under  discussion  does  not 
go  the  length  of  saying  that  the  dispute 
must  be  one  which  cannot  end  otherwise 
than  in  the  taking  of  an  account  in  order 
to  give  the  Court  the  power  to  compul- 
sorily  refer  the  dispute.  I  therefore  think 
that  if  the  Court  can  see  that  part  of  the 
dispute  between  the  parties  really  is  a 
matter  of  account,  then  that  gives  the 
Court  jurisdiction  to  determine  whether 
or  not  the  whole  cause  shall  be  referred. 

In  the  present  case  it  is  obvious  that, 
whatever  the  result  of  the  enquiry  may 
be,  there  is  a  question  in  dispute  as  to  a 
matter  of  account ;  that  is  the  great  ques- 
tion in  dispute  between  the  parties,  and 
the  Court  therefore  has  jurisidiction.  If 
that  be  so,  then  the  High  Court  has  a 
discretion  to  say  whether  or  not  it  will 
ezerdse  its  jurisdiction  in  a  particular 
case.  The  Court  of  Appeal  also  has 
power  to  overrule  what  has  been  done 
by  an  inferior  Court  in  the  exercise  of  its 
discretion,  but  it  must  be  very  cautioxis 
in  using  that  power.  A  very  good  rule 
with  regard  to  the  exercise  of  this  discre- 
tion is  laid  down  by  the  Court  in  Knight 
▼.  CocUea  (3),  although  I  do  not  say  that 
it  is  one  which  must  be  invariably  fol- 
lowed.    It  is  there  said  with  regard  to 


the  discretion  to  refer  the  whole  matter  in 
dispute,  "  We  are  of  opinion  that  this  dis- 
cretion should  be  exercised  with  extreme 
caution,  regard  being  had  to  the  relative 
importance  of  that  which  is  matter  of 
account  as  compared  with  that  which  is 
not.  The  matter  of  account  giving  the 
jurisdiction  should  not  be  incidental  or 
subordinate  to  the  other  questions  in  dis- 
pute, but  should  be  a  substantial  element 
to  be  decided  in  the  action  to  justify  a 
compulsory  reference."  The  discretion 
there  spoken  of  is  with  regard  to  referring 
the  whole  matter,  and  I  think  that  what  I 
have  read  really  means  that  the  Court 
ought  to  see  that  it  is  made  out  that  the 
dispute  with  regard  to  the  taking  of  an 
account  is  a  sul^^tantial  part  of  the  litiga- 
tion. I  do  not  think  the  rule  goes  so  for 
as  to  say  that  merely  because  a  dispute 
arises  as  to  whether  or  not  there  is  a  con- 
tract, and  that,  according  to  one  construc- 
tion of  the  contract,  an  account  would 
have  to  be  taken,  there  must  necessarily 
be  a  reference.  The  Court  must  take 
great  care  to  see  that  the  taking  of  an 
account  is  a  substantial  part  of  the  dis- 
pute. In  diiferent  cases  the  Court  might 
take  a  diflferent  view  as  to  referring  the 
dispute,  but  that  is  a  matter  of  discretion. 
In  the  present,  case  the  most  substantial 
part  of  the  dispute  between  the  parties  is 
with  regard  to  a  matter  of  account.  I 
think  that  the  Court  had  jurisdiction 
under  section  14  (c)  of  the  Arbitration 
Act,  1889,  to  refer  this  matter,  and  in  my 
opinion  exercised  its  discretion  lightly. 

Lopes,  L.J. — I  am  of  the  same  opinion. 
This  is  a  case  arising  under  section  14  (c) 
of  the  Arbitration  Act,  1889,  which  is  not 
merely  a  consolidation  Act,  but  is  also  an 
amending  Act.  The  jurisdiction  given  by 
that  Act  includes  also  that  given  by  sec- 
tion 3  of  the  Common  Law  Procedure  Acfr, 
1854,  and  by  sections  56  and  57  of  the 
Judicature  Act,  1873.  In  the  present  case 
we  have  only  to  deal  with  sub-section  (c) 
of  section  14  of  the  Act  of  1889 ;  and  it 
is  to  be  observed  that  there  is  a  material 
difference  between  the  language  of  that 
sub-section  and  of  section  3  of  the  Act  of 
1854.  Now,  section  3  of  the  Act  of  1854 
says  that  if  it  is  made  to  appear  to  the 
satisfoction  of  the  Court  or  a  Judge  "  that 
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Hwrlbatt  ▼.  Bamett  S^  Go,,  App^ 
the  matter  in  dispute  consists  wholly  or 
in  part  of  matters  of  mere  account,"  where- 
as sub-section  (c)  of  section  14  of  the  Arbi- 
tration Act,  1889,  says,  "  if  the  question 
in  dispute  consists  wholly  or  in  part  of 
matters  of  account,"  the  Court  or  a  Judge 
may  order  the  matter  to  be  referred.  It 
will  therefore  be  seen  that  there  is  a 
material  difference  in  the  language  used 
in  the  two  sections ;  and,  further,  it  must 
be  taken  that  when  the  Act  of  1889  was 
passed  the  Legislature  had  in  view  the 
decisions  of  the  Courts  on  the  previous 
statutes.  Bearing  in  mind  the  language 
used  in  sub-section  (o),  its  true  meaning 
would  seem  to  be  that  if  the  whole  or  part 
of  the  matter  in  dispute  consists  of  matters 
of  account,  then  there  is  jurisdiction  to 
refer  it.  Here  the  substantial  part  of  the 
dispute  is  with  regard  to  a  matter  of 
account.  It  is  clear  to  me  that  there  was 
jurisdiction  to  refer  that  matter;  but, 
although  there  may  be  jurisdiction  to  do 
so,  yet  a  case  may  arise  in  which  it  is  not 
desirable  for  the  Court  to  exercise  its  dis- 
cretion. A  good  rule  for  the  exercise  of 
the  discretion  is  laid  down  in  Knight  v. 
Coales  (3) ;  and  I  think  the  Court  would 
not  be  justified  in  exercising  its  discretion 
unless  the  question  in  dispute  is  a  sub- 
stantial matter  of  account.  In  this  case 
a  matter  of  account  is  the  most  material 
part  of  the  dispute,  and  I  therefore  think 
that  the  discretion  has  been  wisely  and 
properly  exercised. 

Kay,  L.J. — I  take  the  same  view.  The 
Arbitration  Act,  1889,  was  passed  after 
the  Common  Law  Procedure  Act,  1854, 
and  the  Judicature  Act,  1873,  each  of 
which  contains  provisions  empowering 
Judges  of  the  Court  to  oompulsorily  refer 
certain  matters ;  but  the  Act  of  1889  uses 
language  different  firom  and  wider  than 
that  to  be  found  in  either  of  those  statutes. 
The  words  we  have  to  consider  are,  "  if 
the  question  in  dispute  consists  wholly  or 
in  part  of  matters  of  account,"  contained 
in  sub-section  (c)  of  section  14  of  the  Act 
of  1889.  I  confess  that  the  only  argu- 
ment which  at  one  time  pressed  me  was 
with  regard  to  a  case  where  the  pre- 
liminary question  was  such  as  would 
result  in  no  account  being  necessary  at 
all,  as,  for  instance,  where  a  defendant 


denied  that  he  ever  was  the  plaintiff's 
agent ;  and  if  that  question  were  de- 
cided in  his  £Ekvour,  there  would  be  no 
necessity  for  an  account  to  be  taken. 
I  doubt  whether  the  Court  would  have 
jurisdiction  to  refer  the  whole  matter,  in- 
cluding that  preliminary  question ;  but  I 
think,  with  the  other  members  of  the 
Co\u*t,  that  the  words  used  in  the  Act  of 
1889  may  be  large  enough  to  include  such 
a  case.  It  is,  however,  impossible  to  deny 
that  the  present  case  comes  within  the 
very  words  of  sub-section  (c)  of  section  14 
of  the  Act  of  1889,  and  that  the  Court 
has  jurisdiction  to  refer  such  a  case  as 
this ;  but  it  must  be  very  cautious  in  the 
exercise  of  its  discretion.  The  defendants 
here  were  agents  of  the  plaintifib,  and  had 
to  receive  money  for  which  they  ought  to 
account,  and  their  case  is  that  they  were 
such  agents  up  to  a  certain  date,  but  not 
afterwards,  and  it  is  therefore  plain  that 
there  is  an  account  to  be  taken.  I  think 
there  was  jurisdiction  to  direct  the  matter 
to  be  referred,  and  the  appeal  therefore 
fails. 

Appeal  dismissed. 


Solicitors— Freshfield  &  Williams,  for  plaintiffs  ; 
Stibbard,  Gibson  &  Co.,  for  defendants. 


1892, 
Nov, 


92.    ") 
.ll.j 


ROBERTSON  AND  ANOTHER  V. 
JOHNSON. 


Oyster  Fishery — The  Fisheries  (Oyster^ 
Crah,  and  Lobster)  Act,  1877  (40  dt  41 
Vict.  c.  42) — British  Oysters — Oysters  taken 
in  the  Waters  of  some  Foreign  State. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Bep.  M.C.  1.] 
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[IN  THE  COURT  OF  APPEAL.] 
1892.        ) 

July  13,  14.  >      HESELTINE   V.   SIMMONS.* 

August  2.    J 

BiU  of  Sale — Validity — Form — Devia- 
tion from  Forvi — Untrtie  ^Statement  of 
Consideration — Term  for  Defeasance  of 
Security — Agreeme^it  not  to  resort  to  BiU 
of  Sale  untU  other  Securities  exhausted — 
Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882  (45  tSc  46  VicU  c.  43),  ss,  8  and  9. 

A  bill  of  sale,  given  by  vxt,y  of  security 
for  ike  payTfient  of  monsy  by  the  gramtory 
did  not  a/ppewr  on  its  face  to  deviate  in  any 
particvlaa'' from  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act,  1882,  but  (Jie  con- 
sideration for  which  it  vxM  given  was  not 
in  fwct  truly  stated : — Held,  tJiat  the  bill 
of  sale,  though  void  under  section  8  of  the 
Bias  of  Sale  Act,  1882,  in  respect  of  the 
personal  chattels  comprised  in  it,  was  not 
void  altogether  under  section  9  of  the  Act, 
so  as  to  prevent  the  grantor  being  sued 
upon  a  covenant  to  pay  contained  in  the 
bill  of  sale. 

An  agreement  by  the  grantee  of  a  bill  of 
sale  given  by  way  of  security  for  the  pay- 
msnt  of  money  by  the  grantor,  tliat  the  bill 
of  sale  should  not  be  enforced  until  all 
other  securities  and  remsdies  of  the  grantee 
had  been  exhausted,  is  not  a  "  term  for  the 
defeasance  of  the  security^*  within  the 
meaning  ofikose  words  in  the  form  tVi  the 
schedule  to  the  Bills  of  Sale  Act,  1882, 
and  its  omission  from  the  bill  of  sale  does 
not  render  the  bill  of  sale  void  under  section 
9  of^  Act. 

Appeal  from  the  judgment  of  Benman, 
J.,  at  the  trial  of  the  action  without  a 

The  action  was  brought  by  the  grantor 
against  the  grantee  of  a  bill  of  sale  given 
by  way  of  security  for  the  payment  of 
money  advanced,  for  an  injunction  to  re- 
strain the  grantee  from  seizing  the  goods 
comprised  in  it,  and  for  a  declaration  that 
the  bill  of  sale  was  void,  and  an  order  to  have 
it  delivered  up  to  be  cancelled.  The  de- 
fendant counter-claimed  for  the  amount 
due  upon  a  covenant  in  the  bill  of  sale 

*  Corofm  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Kay,  L  J. 


for  repayment  of  the  money  advanced  with 
interest. 

The  facts,  so  flEu*  as  they  are  material, 
were  as  follows  :  The  bill  of  sale  in  ques- 
tion appeared  upon  the  fiace  of  it  to  follow 
the  form  in  the  schedule  to  the  Bills  of 
Sale  Act,  1882,  in  all  particulars.  The 
consideration  was  stated  to  be  the  sum  of 
400i.  paid  by  the  grantee  to  the  gi'antor, 
which  sum  the  gi-antor  covenanted  to  re- 
pay with  interest  by  instalments.  It  ap- 
peared that  at  the  time  the  bill  of  sale 
was  given  the  defendant  gave  to  the  plain- 
tiJBf  a  cheque  made  payable  to  the  defen- 
dant, who  endorsed  it  to  his  father.  It 
further  appeared  that  at  the  time  the  bill 
of  sale  was  given  certain  jewellery  belong- 
ing to  the  plaintiff's  &,ther,  woHh  about 
100^.,  was  deposited  with  the  defendant  as 
a  further  secunty,  together  with  a  pro- 
missory note  from  the  fiather  for  payment 
of  40pZ.  by  monthly  instalments,  and  a 
charge  by  the  feither  upon  his  interest  in 
his  business,  and  that  the  defendant  pro- 
mised to  exhaust  all  other  secuiities  before 
enforcing  the  bill  of  sale.  At  the  trial  of 
the  action  the  learned  Judge  found  as  a 
fiftct  that  the  cheque  given  to  the  plaintiff 
was  not  in  substance  a  loan  to  him,  but  to 
his  father.  The  learned  Judge  also  found 
that  the  bDl  of  6ale  was  given  by  the 
plaintiff  upon  the  understanding  that  it 
should  not  be  made  available  against  him 
until  aU  other  securities  and  remedies 
had  been  attempted  to  be  realised  by  the 
plaintiff,  and  had  been  exhausted.  The 
bill  of  sale  did  not  contain  any  stipula- 
tion to  this  effect.  It  appeared  from  the 
evidence  that  the  other  securities  had  not 
been  exhausted  by  the  defendant. 

The  learned  Judge  was  of  opinion  that 
the  bill  of  sale  was  not  in  accordance  with 
the  form  in  the  schedule  to  the  Bills  of 
Sale  Act,  1882,  as  required  by  section  9 
of  the  Act,  inasmuch  as,  first,  the  con- 
sideration was  not  truly  stated,  and, 
secondly,  the  bill  of  sale  departed  from  the 
true  intention  of  the  parties,  a  condition 
upon  the  &ith  of  which  the  bill  of  sale  was 
executed  not  being  stated  therein;  and 
he  gave  judgment  for  the  plaintiff,  grant- 
ing an  injunction  and  declaring  the  bill  of 
sale  void.  He  also  gave  judgment  for  the 
plaintiff  on  the  counter-claim. 

The  defendant  appealed. 
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Boaanquety  Q»C.y  and  Hqhnes  PouUeVy 
for  the  defendant. — First,  the  feilure  to 
truly  set  forth  the  consideration  for  which 
it  is  given  does  not  render  a  bill  of  sale 
void  under  section  9  of  the  Bills  of  Sale 
Act,  1882.  That  defect  is  dealt  with 
specifically  by  section  8,  which  provides 
that  the  consequence  shall  be  that  the  bill 
of  sale  shall  be  void  only  in  respect  of  the 
personal  chattels  comprised  therein.  Sec- 
tion 9  deals  only  with  the  form  of  the  bill 
of  sale,  and  it  cannot  have  l^een  intended 
under  this  latter  section,  following  upon  the 
specific  provision  in  section  8,  to  render 
the  bill  of  sale  void  altogether.  They 
cited  Simmons  v.  Woodward  (1). 

Secondly,  the  agreement  by  the  grantee 
to  exhaust  the  other  securities  before  re- 
sorting to  the  bill  of  sale  is  not  a  term 
"  for  the  defeasance "  of  the  bill  of  sale 
within  the  meaning  of  those  words  in  the 
form  in  the  schedule  to  the  Bills  of  Sale 
Act,  1882,  and  its  omission,  therefore, 
does  not  render  the  bill  of  sale  void  under 
section  9  of  the  Act.  It  is  a  collateral 
agreement,  and  forms  no  part  of  the  bill 
of  sale.  It  may  be  a  condition  within  the 
meaning  of  section  10,  sub-section  3,  of 
the  Bills  of  Sale  Act,  1878,  where  "  con- 
dition" is  distinguished  from  "defeasance," 
so  aa  to  render  the  bill  of  sale  void  under 
section  8  of  the  Act  of  1882  as  to  the 
personal  chattels  comprised  in  it ;  but  it  is 
submitted  it  is  not  a  defeasance  so  as  to 
avoid  the  bill  of  sale  under  section  9. 
[They  refeiTed  to  Counsell  v.  The  London 
and  Westminster  Loan  and  Discount  Com- 
pany (2).] 

Avory  and  A,  //.  Carrington,  for  the 
plaintiff. — First,  it  is  submitted  that  the 
&ilure  to  set  forth  the  consideration  truly 
renders  the  bill  of  sale  void  under  section 
9  of  the  Act  of  1882,  for  the  bill  of  sale  is 
not  in  conformity  with  the  form.  It  is 
said  that  because  section  8  expressly 
deals  with  the  consideration  being  truly 
stated,  section  9  cannot  apply ;  but  it  is 
submitted  that  the  bill  of  sale  may  be 
void  under  both  sections.  The  directions 
within  brackets  in  the  form  when  filled 


(1)  61  Law  J.  Rep.  Chanc.  252 ;   Law  Rep. 
[1892]  A.  C.  100. 

(2)  56  Law  J.  Rep.  Q.B.  622  ;    Law  Rep.  19 
Q.B.  D.  612. 


in  are  part  of  the  form — Parsons  v. 
Brand  (3).  The  consideration  must  be 
filled  in ;  if  it  is  defective,  it  is  not  truly 
stated.  Here  that  which  is  filled  in  is  not 
the  consideration ;  it  is  not  merely  that 
the  statement  is  defective,  it  is  that  the 
consideration  stated  is  wholly  diflferent 
from  the  true  consideration,  so  that  in 
truth  there  is  no  statement  of  the  con- 
sideration at  all.  The  judgment  of  the 
House  of  Lords  in  Simmons  v.  Woodward 
(I)  does  not  touch  the  point  at  all.  The 
decision  there  rests  entirely  upon  the 
ground  that  the  description  and  addresses 
were  correct  and  true;  it  really  decides 
nothing  as  to  the  Bills  of  Sale  Acts. 
[Charleswort/i  v.  MiUs  (4),  Thomas  v.  Kelly 
(5),  Swift  V.  Pann^ell  (6),  Sharp  v.  Mc- 
Henry  (7),  Simps<m  v.  The  Charing  Cross 
Bank  (8),  Hv^hes  v.  Little  (9),  and  In  re 
The  Standard  Manufacturing  Company 
(10)  were  cited  or  referred  to.] 

Secondly,  the  bill  of  sale  is  void  under 
section  9  of  the  Act  of  1882,  because  a 
term  for  the  defeasance  of  the  security — 
namely,  the  agreement  by  the  grantee 
not  to  resort  to  the  bill  of  sale  till  the 
other  securities  were  exhausted — was  not 
inseiiied  in  the  bill  of  sale  in  accordance 
with  the  requirements  of  the  form.  The 
words  within  brackets  in  the  form  cannot 
be  limited  to  a  technical  defeasance  within 
section  10  of  the  Act  of  1878.  The  form 
does  not  say  that  the  "  defeasance  "  shall 
be  inserted,  but  uses  the  words  "  terms 
for  the  defeasance."  The  agreement  by 
the  gi-antee  does  work  a  defeasance  if  the 
other  securities  are  realised — it  works  a 
defeasance  pro  tanto,  [They  referred  to 
Ex  parte  PoppleweU;  in  re  Storey  (11).] 


Rep.   Q.B.   189; 

Rep.   Q.B.   830; 

Rep.    Q.B.   66; 

Rep.  Chanc.  341 ; 

Chanc.  961 ; 

Rep.    Q.B.   96; 


(3)  59   Law  J. 
25  Q.B.  D.  110. 

(4)  61  Law  J. 
[1892]  A.  C.  231. 

(5)  58    Law   J. 
13  App.  Cas.  506. 

(6)  53  Law  J 
24Ch.  D.  210. 

(7)  57  Law  J.  Rep, 
38  Oh.  D.  427. 

(8)  34  W.  R.  568. 

(9)  56    Law  J, 
18  Q.B.  D.  32. 

(10)  60  Law  J.  Rep.  Chanc.  292; 
[1891]  1  Ch.  627. 

(11)  62  Law  J.  Rep.  Chanc.  39; 
21  Ch.  U.  73. 


Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Rep. 
Law  Hep. 

Law  Rep. 
Law  Rep. 
Law  Rep. 
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The  contention  on  the  other  side  comes 
to  this,  that  if  the  consideration  and 
terms  for  defeasance  are  left  blank  by 
mistake,  the  bill  of  sale  is  bad  ;  but  if  they 
are  untruly  and  fraudulently  filled  in,  it  is 
good.  A  construction  of  the  Act  which 
would  lead  to  such  a  conclusion  ought,  if 
possible,  not  to  be  adopted. 

Boscmquety  Q^C,  in  reply,  referred  to 
Carpenter  v.  Been  (12). 

Kay,  L.  J.  (on  August  2),  read  the  judg- 
ment of  the  Court  as  follows :  This  action 
is  brought  by  the  grantor  of  a  bill  of  sale 
seeking  to  have  it  cancelled.  The  defen- 
dant counter-claims  for  the  amount  due 
upon  the  covenant  in  the  bill  of  sale. 
Judgment  has  been  given  for  the  plaintiff 
upon  claim  and  counter-claim.  The  de- 
fendant, the  grantee  of  the  bill  of  sale, 
appeals. 

The  contention  of  the  plaintiff  is  that 
the  bill  of  sale  is  void  under  section  9  of 
the  Bills  of  Sale  Act,  1882,  because  it  is 
not  in  accordance  with  the  form  given  in 
the  schedule  to  that  Act.  On  the  face 
of  the  bill  of  sale  no  deviation  from  that 
form  can  be  pointed  out.  But  it  is  said 
that  is  not  enough.  Although  apparently 
in  complete  accordance,  it  is  shewn  by 
evidence — first,  that  the  consideration  is 
not  truly  stated  because  the  amount  was 
not  lent  to  the  plaintiff,  but  to  his  father  ; 
and,  secondly,  that  the  bill  of  sale  omits 
a  condition  upon  the  faith  of  which  it  was 
executed — namely,  that  it  should  not  be 
enforced  until  all  other  securities  and 
remedies  of  the  grantee  had  been  ex- 
hausted. The  question,  therefore,  is 
whether  section  9  of  the  Act  of  1882  con- 
tains anything  requiring  accuracy  of 
statement  of  the  consideration,  or  re- 
quiring a  statement  of  the  whole  bargain. 
I  will  deal  with  the  two  objections  sepa- 
rately. 

First,  does  the  untrue  statement  of  the 
consideration  avoid  the  bill  of  sale  under 
section  9  ?  Section  8  of  the  Act  of  1882 
expressly  deals  with  an  untrue  state- 
ment of  consideration,  and  provides  that 
the  consequence  of  this  shall  be  that 
"  such  bill  of  sale  shall  be  void  in  respect 
of  the  personal  chattels  comprised  therein." 

(12)  Law  Rep.  23  Q.B.  D.  566. 


If  the  bill  of  sale,  as  in  this  case,  contains 
a  covenant  to  pay  in  addition  to  an  as- 
signment of  chattels,  the  covenant  would 
not  be  avoided  by  this  section.  Section 
9  avoids  a  bill  of  sale  "  given  by  way  of 
security  for  money,"  if  not  made  in  accord- 
ance with  the  form  in  the  schedule  to  the 
Act.  That  form,  so  far  as  relates  to  the 
consideration,  runs  thus  :  "  In  considera- 
tion of  the  sum  of  £  now  paid  to  A.  B. 
by  C.  D.,  the  receipt  of  which  the  said 
A.  B.  hereby  acknowledges";  and  then 
follow  in  bi-ackets  these  words :  "  [or 
whatever  else  the  consideration  may  bej." 
Those  last  words  in  biuckets,  it  is  argued, 
shew  that  the  consideration  must  be  truly 
stated.  But  it  must  be  i-emembered  that 
section  9  deals  only  with  form — Thomas 
V.  Xelli/  (6) ;  and  the  bracketed  words  may 
be  satisfied  by  treating  them  as  making 
the  form  flexible  enough  to  allow  the 
statement  of  some  consideration  other 
than  a  mere  payment  of  money — as,  for 
example,  the  delivery  to  the  grantor  of 
goods  the  price  of  which  was  to  be  secured 
by  the  bill  of  sale.  Any  larger  meaning, 
such  as  that  suggested  by  the  argument, 
would  make  the  provision  in  section  8, 
that  the  consideration  must  be  truly 
stated  or  that  the  bill  of  sale  should  be 
void  as  to  the  personal  chattels  comprised 
in  it,  not  only  useless  but  inconsistent. 
There  would  on  that  construction  be  two 
sections,  8  and  9,  one  immediately  follow- 
ing the  other,  the  former  making  the  bill 
of  sale  partially  void,  and  the  latter 
making  it  wholly  void  for  the  same  reason 
— that  is,  the  untrue  statement  of  the 
consideration.  It  is  suggested  that  sec- 
tion 8  of  the  Act  of  1882  applies  to  bills 
of  sale  of  aU  kinds,  whether  given  as  secu- 
rity for  money  or  not,  and  that  section  9 
applies  only  to  bills  of  sale  given  as  secu- 
rity for  money,  and  that  the  apparent  in- 
consistency may  thus  be  reconciled.  But 
I  think  that  a  careful  consideration  of  the 
two  Acts  of  1878  and  1882  shews  that 
this  is  not  the  case.  The  former  of  these 
statutes  only  avoided  bills  of  sale  against 
execution  creditors  and  trustees  in  bank- 
ruptcy of  the  grantors  if  not  duly  regis- 
tered. But  it  included  all  bills  of  sale, 
whether  for  security  of  money  or  absolute 
transfers.  The  statute  did  not  affect 
their  validity  as    between   grantor  and 
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grantee.  The  statute  of  ,1882  avoided  the 
bills  of  sale  to  which  it  refers,  even  as 
between  grantor  and  grantee.  But  it 
only  refers  to  bills  of  sale  given  as  secu- 
rity for  money.  Section  3  expressly  pro- 
vides that  "  this  Act  shall  not  apply "  to 
other  bills  of  sale.  Consequently  the  re- 
peal by  section  15  of  sections  8  and  20  of 
the  previous  Act,  though  in  terms  abso- 
lute, must  be  confined  to  a  repeal  of  those 
sections  only  as  to  bills  of  sale  given  as  a 
security  for  money.  The  repeal  does  not 
apply  to  other  bills  of  sale  The  result  is 
that  bills  of  sale  not  given  as  security  for 
money  are  still  governed  by  sections  8 
and  20  of  the  former  Act.  It  follows 
that  section  8  of  the  Act  of  1882  only 
applies  to  bills  of  sale  given  as  security 
for  money,  and  the  supposed  distinction 
in  thLs  respect  between  sections  8  and  9 
does  not  really  exist.  This  was  so  held 
by  Lord  Justice  Fry  in  Svnft  v.  PomneU 
(6),  and  I  see  no  reason  to  doubt  the  cor- 
rectness of  that  decision. 

The  other  objection  is  that  there  was  a 
condition  agreed  on  which  is  not  stated 
in  the  bill  of  sale,  and  this  omission,  it  is 
argued,  deviates  from  that  direction  in 
the  form  which  requires  the  insertion  of 
"  terms  ....  which  the  parties  may 
agree  to  for  the  ....  defeasance  of  the 
security."  The  omitted  term  here  was 
not,  in  my  opinion,  for  defeasance.  It 
was  an  agreement  by  the  grantee  to  ex- 
haust other  securities  given  him  for  the 
same  debt  before  resorting  to  this.  It  is 
argued  that  if  he  did  so  that  would  defeat 
this  security  to  the  extent  of  the  payment 
so  made.  That  is  a  complete  misapplica- 
tion of  the  word  "  defeasance."  A  debt  is 
not  defeated  by  being  paid.  A  security 
is  not  defeated  by  payment  of  the  debt. 
There  is  nothing  in  the  alleged  agreement 
which  defeats  any  of  the  provisions  of 
this  deed.  It  is  a  mere  condition  by 
which  the  grantee  for  the  benefit  of  the 
grantor  arranges  the  order  in  which  he 
will  realise  his  securities. 

Tlien  it  is  argued  that  even  if  it  is  not 
a  defeasance,  but  only  a  condition,  it  is 
within  the  word  "  defeasance  "  so  used  in 
the  form.  But  in  section  10,  sub-section 
3,  of  the  Act  of  1878,  which  is  to  be  read 
with   the  Act  of  1882,  "defeasance"  is 


contradistinguished  from  "  condition,"  and 
it  is  provided  that  every  defeasance,  con- 
dition, or  declaration  of  trust,  subject  to 
which  the  bill  of  sale  is  given,  shall  be 
written  in  it,  or  the  registration  shall  be 
void.  Therefore,  whatever  may  be  the 
consequence  of  omitting  the  condition,  it 
does  not  seem  to  me  to  be  a  breach  of  sec- 
tion 9  of  the  Act  of  1882.  If  it  is  only  a 
breach  of  section  10  of  the  Act  of  1878, 
the  consequence  would  seem  to  be  that  the 
registration  is  void — ^that  is,  the  bill  of 
sale  must  be  treated  as  an  unregistered 
bill  of  sale,  the  effect  of  which  under  sec- 
tion 8  of  that  Act  would  be  that  it  would 
be  void  "  so  far  as  regards  the  property  in 
or  right  to  the  possession  of  any  chattels  " 
comprised  therein,  and  in  the  possession 
of  the  grantor  at  the  time  of  execution,  as 
against  execution  creditors  or  trustees  in 
bankruptcy  of  the  grantor,  but  valid  as  to 
every  one  else.  Apparently  that  section 
would  not  make  void  the  covenant  for 
payment  of  the  debt.  But  as  section  8  of 
the  Act  of  1878  is  repealed  as  to  bills  of 
sale  for  securing  money,  such  a  bill  of  sale 
is  now  to  be  treated  as  though  it  were 
unregistered  under  section  8  of  the  Act  of 
1882.  The  consequence  is  that  it  is  void 
against  every  one  as  to  the  chattels  com- 
prised in  it,  but  not  further;  and  the 
covenant  for  payment  which  it  contains  is 
unaffected  by  this  section.  The  difference 
between  sections  8  and  9  of  the  Act  of 
1882  is  that  section  8  avoids  bills  of  sale 
which  do  not  comply  with  its  provisions 
only  in  respect  of  the  personal  chattels 
comprised  therein;  section  9  altogether 
avoids  bills  of  sale  which  are  not  made  in 
accordance  with  the  form  in  the  schedule. 
This  difference  was  recognised  in  Davies  v. 
Rees  (13),  where  it  was  held  by  the  Court 
of  Appeal  that  a  covenant  in  a  bill  of  sale 
for  security  of  money  which  did  not  com- 
ply with  section  9  was  avoided,  as  well  as 
the  rest  of  the  bill  of  sale. 

In  Woodward  v.  Headline  (14)  the  Court 
of  Appeal  were  of  opinion  that  the  de- 
scription of  the  grantee  on  the  fece  of  the 
bill  of  sale  was  so  ambiguous  that  it  was 

(13)  56  Law  J.  Rep.  Q.B.  363;  Law  Rep. 
17  Q.B.  D.  408. 

(14)  60  Law  J.  Rep.  Chanc.  36  ;  Law  Rep. 
[1891]  1  Ch.  464. 
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Iinoertain  whether  the  grantee  was  a  cor- 
poration or  an  individual ;  and  that  this 
was  not  in  accordance  with  the  form, 
which  certainly  requires  a  clear  and  definite 
description  of  a  grantee  upon  the  face  of 
the  document.  The  House  of  Lords  dis- 
sented from  this,  construing  the  bill  of 
sale  to  mean  that  the  grantee  was  an 
individual  whose  name  and  address  were 
distinctly  given — Simmons  v.  Woodward 
(1).  Some  of  the  language  of  the  learned 
Lords  detached  from  the  context  has  been 
used  on  both  sides  in  this  case  to  support 
the  opposite  arguments.  I  think  that  the 
point  we  have  now  to  decide  was  not 
decided,  or  intended  to  be  decided,  by  the 
House  of  Lords,  and  that  their  judgments 
do  not  assist  either  side  in  this  controversy. 
The  result  is  that  the  covenant  in  this 
deed  is  not  invalidated  by  the  Bills  of  Sale 
Acts. 

But  there  is  another  consideration 
which  makes  the  counter-claim  in  this 
action  improper.  The  learned  Judge  has 
found  that  the  grantor  executed  this  bill 
of  sale  "  upon  a  complete  understanding 
between  the  parties  at  the  time  that  this 
document  should  not  be  made  available 
against  him  or  his  goods  until  all  the 
other  documents,  many  of  which  were  at 
that  time  handed  over  to  the  defendant, 
were  realised,  or  attempted  to  be  realised, 
and  realisation  should  have  failed  " ;  and 
he  finds  that  this  was  *'  a  substantial  part 
of  the  bargain  between  the  parties  at  the 
time."  The  point  is  distinctly  taken  by 
the  5th  paragraph  of  the  defence  to  the 
counter-claim.  The  agreement  so  pleaded 
seems  to  me  not  inconsistent  with  the  bill 
of  sale.  It  is  strictly  a  collateral  agree- 
ment. There  is  no  statute  requiring  it  to 
be  in  writing,  and  if  there  were  it  would 
probably  be  considered  fraudulent  to 
insist  upon  it  after  the  whole  contract 
had  been  partly  performed  by  executing 
the  biU  of  sale  upon  the  faith  of  this 
agreement  by  the  grantee — Morgan  v. 
QriffUhs  (15)  and  Erskinev.  Adeane  (16). 

The  judgment  must  therefore  be  varied 
by  declaring  that  the  bill  of  sale  is  void  in 
respect  of  the  personal  chattels  comprised 

(15)  40  Law  J.  Rep.  Bxch.  46;  Law  Rep. 
«  Exch.  70. 

(16)  42  Law  J.  Rep.  Chanc.  835 ;  Law  Rep. 
8  Chanc.  766. 

Vol.  62.— Q.B. 


therein.  This  leaves  the  covenant  un- 
affected ;  but  as  it  appears  from  the  evi- 
dence that  the  other  securities  were  not 
exhausted,  the  counter-claim  is  premature, 
and  the  appeal  must  be  dismissed  with 
costs. 

Appeal  dismissed. 


Solicitors  —  Leggatt,  Rubinstein  &  Co.,  for 
plaintiff ;  Steadman,  Van  Praagh  &  Sims,  for 
defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN   THE   COURT   OP   APPEAL.] 

1892!        ") 
^4,10.1 


HEWLETT   V.    ALLEN    AND 
SONS.* 


August  i 

Master  and  Servant — PaymcTU  of  Wages 
— Bediustions  from  Wages — Set-off— Truck 
Act,  1831  (1  d&2  WiU.  4.  c.  37),  ss.  1,  2,  3, 
4,  a/nd  5 — Tm^k  Amendment  Act,  1887 
(50  d&  51  Vict.  c.  46),  s.  6. 

The  plaintiff,  an  artificer  wUJiin  the 
meaning  of  the  Truck  Acts,  upon  entering 
the  defendants'  employment  signed  a  memo- 
randum whereby  she  agreed  to  conform  to 
all  the  rules  of  the  defendants'  works.  One 
of  these  rules  tvas  that  all  employes  of  the 
defendants  should  become  members  of  a  sick 
and  a^ccident  club  in  connection  with  the 
works,  to  the  funds  of  which  a  weekly  sub- 
scription,  proportioned  to  the  vxiges  of  each 
contributor,  was  payable.  Accordingly, 
during  the  period  of  the  plaintiffs  employ- 
ment, a  proportionate  deduction  was  in 
fact  made  each  week  from  her  vKbges  and 
paid  over  to  the  fund.  In  an  action  by  the 
plaintiff  to  recover  the  amount  of  the  deduc- 
tions made  dwring  the  course  of  her  em- 
ployment,— Held,  that  the  agreement,  except 
in  so  foAT  as  it  applied  to  medicine  or 
medical  attendance,  was  illegal  under  the 
Truck  Acts,  and  an  offence  against  those 
Acts  had  been  committed  in  not  actually 
paying  the  plaintiffs  wages  in  current 
coin;  but  that  although  t/ie  agreement, 
being  illegal,  could  not  be  vouched  as  evi- 
dence of  the  plaintiffs  assent,  nevertheless 

♦  Coram  Q.B.  D. :  Day,  J.,  and  Charles,  J. 
C.  A.:  Lord  Bsher,  M.B.,  Bowen,  L.J.,  and 
Kay,  L  J. 
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the  plaintiff'  having  in  fact  auenUd  to  and 
acquiesced  in  the  payment  of  the  deductions 
to  a  truetfund^  not  illegaij  for  the  benefit 
of  herself  and  others^  and  the  deductions 
hatnng  been  used  for  the  purposes  of  the 
fundy  the  defendants  were  entitled  to  rdy 
upon  these  facts  as  a  defence  by  ufay  of  set- 
off or  counter-claim^  and  the  piaintiff^  there- 
fore, could  not  recover  the  deductions. 

Ex  parte  Cooper ;  in  re  Morris  (Law 
Bep.  26  Ch.  D.  693)  considered. 

Lamb  v.  The  Great  Northern  Railway 
Company  (60  Law  J.  Rep.  Q.B.  489  ;  Law 
Rep.  [1891]  2  Q.B.  281)  explained. 

Appeal  from  the  judgment  of  a  Divi- 
sional Court  reversing  a  judgment  of  the 
Judge  of  the  Bow  County  Court. 

The  action  was  brought  by  a  work- 
woman (an  "  artificer "  within  the 
meaning  of  the  Truck  Act,  1831,  as 
amended  by  the  Truck  Act,  1887),  for- 
merly in  the  employment  of  the  defen- 
dants, to  recover  \L  13*.  Id.  arrears  of 
wages,  being  the  amount  of  sums  deducted 
weekly  from  her  wages  during  the  period 
of  her  service,  as  contributions  to  a  sick 
and  accident  fund  established  by  the  de- 
fendants for  their  workpeople,  upon  the 
ground  that  such  deductions  were  illegal, 
null,  and  void  under  the  Truck  Act, 
1831  (1). 

(1)  By  the  Truck  Act,  1831  (1  &  2  WUl.  4.  c. 
27),  it  is  provided  as  follows : 

Section  1 :  "In  all  contracts  hereafter  to  be 
made  for  the  hiring  of  any  artificer,  ...  or 
for  the  performance  by  any  artificer  of  any 
labour,  .  .  .  the  wages  of  such  artificer  shall 
be  made  payable  in  the  current  coin  of  this 
realm  only,  and  not  otherwise ;  and  if  in  any 
such  contract  the  whole  or  any  part  of  such 
wages  shall  be  made  payable  in  any  manner 
other  than  in  the  current  coin  aforesaid,  such 
contract  shall  be,  and  is  hereby  declared,  illegal, 
null,  and  void." 

Section  2  :  **  If  in  any  contract  hereafter  to  be 
made  between  any  artificer  .  .  .  and  his  employer 
any  provision  shall  be  made  directly  or  indirectly 
respecting  the  place  where,  or  the  manner  in 
which,  or  the  person  or  persons  with  whom,  the 
whole  or  any  part  of  the  wages  due  or  to  be- 
come due  to  any  such  artificer  shall  be  laid  out  or 
expended,  such  contract  shall  be,  and  is  hereby 
declared,  illegal,  null,  and  void." 

Section  3  :  *'  The  entire  amount  of  the  wages 
earned  by  or  payable  to  any  artificer,  ...  in 
respect  of  any  labour  by  him  done  in  any  such 
trade,  shall  be  actually  paid  to  such  artificer 
in  the  current  coin  of  this  realm,  and  not  other- 


The  material  facts  were  as  follows  S 
The  plaintiff  entered  the  defendants*  em- 
wise;  and  eveiy  payment  made  to  any  snch 
artificer  by  his  employer,  of  or  in  respect  of  any 
snch  wages,  by  the  delivering  to  him  of  goods 
or  otherwise  than  in  the  current  coin  aforesaid, 
except  as  hereinafter  mentioned,  shall  be,  and 
is  hereby  declared,  illegal,  noil,  and  void.'* 

Section  4:  **  Every  artificer  ....  shaU  be 
entitled  to  recover  from  his  employer  .... 
in  the  manner  by  law  provided  for  the  recovery 
of  servants*  wages,  or  by  any  other  lawful  ways 
and  means,  the  whole  or  so  much  of  the  wages 
earned  by  such  artificer  ....  as  shall  not  have 
been  actually  paid  to  him  by  such  his  employer 
in  the  current  coin  of  this  realm." 

Section  6  :  "In  any  action,  suit,  or  other  pro- 
ceeding to  be  hereafter  brought  or  commenced 
by  any  snch  artificer  .  .  .  .  against  his  employer, 
for  the  recovery  of  any  sum  of  money  due  to  any 
snch  artificer  as  the  wages  of  his  labour,  .  .  . 
the  defendant  shall  not  be  allowed  to  make  any 
set-off,  nor  to  claim  any  redaction  of  the  plain- 
tiff's demand  by  reason  or  in  respect  of  any 
goods,  wares,  or  merchandise  had  or  received  by 
the  plaintiff  as  or  on  account  of  his  wages,  or  in 
reward  for  his  labour,  or  by  reason  or  in  respect 
of  any  goods,  wares,  or  merchandise  sold,  de- 
livered, or  supplied  to  such  artificer  at  any  shop 
or  warehouse  kept  by  or  belonging  to  such 
employer,  or  in  the  profits  of  which  such  em- 
ployer shall  have  any  share  or  interest." 

Section  9  imposes  penalties  on  the  employer 
of  any  artificer  "  who  shall  by  himself  or  by 
the  agency  of  any  other  person  or  persons 
directly  or  indirectly  enter  into  any  contract  or 
make  any  payment  hereby  declared  illegal." 

Section  23 :  "  Nothing  herein  contained  shall 
extend  or  be  construed  to  extend  to  prevent 
any  employer  of  any  artificer,  or  agent  of 
any  such  employer,  from  supplying  or  con- 
tracting to  supply  to  any  such  artificer  any 
medicine  or  medical  attendance,  .  .  .  nor  from 
making  or  contracting  to  make  any  stoppage  or 
deduction  from  the  wages  of  any  such  artificer 
....  for  or  in  respect  of  any  such  medicine  or 
medical  attendance,  .  .  .  provided  always,  that 
such  stoppage  or  deduction  shall  not  be  in  any 
case  made  from  the  wages  of  such  artificer, 
unless  the  agreement  or  contract  for  such  stop- 
page or  deduction  shall  be  in  writing  and  signed 
by  such  artificer,'* 

The  Truck  Amendment  Act,  1887  (50  &  51 
Vict.  c.  46),  by  section  2  extends  the  provisions 
of  the  Truck  Act,  1831,  to  any  workman  as  de- 
fined in  section  10  of  the  Employers  and  Work- 
men Act,  1875,  and  provides  by  seotion  6  that 
"no  employer  shall,  directly  or  indirectly,  by 
himself  or  his  a^ent,  impose  as  a  condition, 
express  or  implied,  in  or  for  the  employment  of 
any  workman  any  terms  as  to  the  place  at  which, 
or  the  manner  in  which,  or  the  person  with 
whom,  any  wages  or  portion  of  wages  paid  to 
the  workman  are  or  is  to  be  expended,  &c." 
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ployment  in  1888,  and  after  leaving  and 
re-entering  the  emp]o3rment  twice,  finally 
quitted  it  in  1891.  Her  wages  were  from 
7«.  to  10«.  a  week.  Upon  entering  the 
employment,  and  on  eacii  occasion  of  re- 
entering it,  the  plaintiff  signed  a  memo- 
randum of  agreement  whereby  she  agreed 
to  conform  to  all  the  rules  and  regulations 
of  the  defendants'  works  (a  copy  of  which 
was  at  the  time  given  to  her),  and  to 
submit  to  the  penalties  for  the  breach 
of  the  same.  These  rules  and  regula- 
tions contained,  amongst  others,  the 
following : 

Rule  1  :  "All  persons  employed  by 
Messrs.  Allen  «fe  Sons  will  have  to  con- 
form to  these  rules  and  regulations,  and 
punishment  in  the  shape  of  fines  or  dis- 
missal will  be  inflicted,  at  the  discretion 
of  the  employers,  for  any  breach  of  the 
same." 

Rule  28  :  "  All  employes  will  have  to 
become  members  of  the  Sick  and  Accident 
Club." 

The  rules  of  the  Sick  and  Accident 
Club  (called  the  Amicable  Griffins*  Sick 
and  Benefit  Society)  were,  so  far  as  ma- 
terial, as  follows : 

Rule  2  :  "  The  contributors  to  this  fund 
shall  consist  of  all  employed  in  the  works, 
who  shall  be  divided  into  five  classes,  ac- 
cording to  the  following  scale :  .  .  .  4th 
class,  whose  wages  are  la,  and  under  10«. 
per  week,  subscription  2\d,  Weekly 
relief  in  case  of  sickness  or  accident,  4«.  6c^. 
Death  money,  3^.  3*.  The  above  subscrip- 
tion includes  doctor's  attendance  free  with- 
in three  miles,  imless  members  are  able  to 
call  at  his  surgery." 

Rule  3  :  "  A  member  of  the  firm  to  act 
as  treasiu^r,  and  the  club  will  have  its 
own  committee  of  management  of  twenty 
members,  ten  to  act  as  a  quorum.  This 
committee  will  conduct  all  the  business  of 
the  club,  their  services  rendered  being 
gratuitous.  On  a  member  leaving  the 
firm,  or  being  absent  for  four  consecutive 
meetings  without  any  reasonable  excuse 
(the  said  excuse  for  absence  to  be  given  to 
the  secretary  in  writing),  the  committee 
shall,  on  the  next  meeting,  proceed  to  re- 
ceive nominations  and  elect  a  pei*son  in 
his  place." 

Rule  12  :  "In  the  event  of  persons 
leaving  the  employ  of  the  fii-m,  they  shall. 
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provided  that  they  have  not  received  any 
sick  relief  for  the  preceding  twelve  months, 
receive  a  bonus  as  under :  .  .  .  4th  class 
members,  3«." 

In  accordance  with  these  rules  and 
regulations  a  sum  of  2\d.  was,  during  the 
period  of  the  plaintiff's  employment,  de- 
ducted each  week  from  her  weekly  wages. 
These  deductions  were  paid  week  by  week 
to  the  secretary  of  the  fund,  who  paid 
them  in  to  the  account  kept  by  one  of  the 
defendants,  as  treasurer  of  the  fund,  at  a 
bank,  which  was  not  the  bank  of  the  de- 
fendants' firm.  It  appeared  that  the 
plaintiff  had  received  no  money  pay- 
ment from  the  fund,  except  a  bonus 
of  3tf. 

The  learned  County  Court  Judge  found 
that  of  the  total  amount  deducted  from 
the  plaintiff's  wages — namely,  \L  13«.  Id, — 
a  sum  of  6«.  ^d,  represented  contributions 
for  medicine  and  medical  attendance,  and, 
therefore,  came  within  the  exception  in 
section  23  of  the  Truck  Act,  1831 ;  but  he 
was  of  opinion  that  the  balance  of  the  de- 
ductions— namely,  \l,  65.  lOrf. — were  il- 
legal, null,  and  void  under  the  Act,  and 
he  accordingly  gave  judgment  for  the 
plaintiff  for  that  amount. 

The  defendants  appealed. 

The  case  was  heard  before  the  Divisional 
Court  on  the  6th  of  May,  1892,  when  the 
following  judgments  were  delivered  : 

Day,  J. — This  case  is  one  of  consider- 
able importance — not  only  of  general  im- 
portance to  the  public  at  large,  but  of  im- 
portance also  to  the  defendants,  as  it  is  one 
of  many  actions  of  the  like  nature  brought 
or  threatened  against  them,  and  is,  there- 
fore, made  a  test  action.  It  is  of  general 
importance  as  involving  questions  as  to 
the  interpretation  of  various  sections  of 
the  Truck  Acts.  These  Acts  have  been 
under  the  consideration  of  other  Judges, 
and  there  is  one  decision  of  theirs  which 
covers  this  case  so  entirely  that  we  think 
we  should  apply  that  decision  to  this  case 
and  leave  it  to  the  Court  of  Appeal  to 
deal  with  it.  In  our  view,  this  case  does 
not  come  within  the  Truck  Acts,  and  is 
entirely  covered  by  Lamb  v.  The  Great 
Northern  Haikoay  Oompomy  (2),  which  is 

(2)  60  Law  J.  Rep.  Q.B.  489,  at  p.  491 ; 
Law  Rep.  [1891]  2  Q.B.  281,  at  p.  285. 
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very  similar  in  its  circumstances  to  the 
present  case  ;  in  fact,  there  is  no  substan- 
tial difference  between  that  and  the  pre- 
sent case.  We  are  of  opinion  that  the 
plaintiff  has  not  made  out  her  right  to 
recover  the  deductions  which  have  been 
made  from  her  wages,  and  applied  with 
her  consent  to  the  club.  It  makes  no 
substantial  difference  that  she  has  not 
been  thrown  on  the  club.  It  is  true  she 
has  had  no  benefit  fix>m  it,  but  slie  would 
have  had  it  if  she  had  been  ill.  It  makes 
no  difference  that  the  money  is  payable 
at  her  death;  it  is  substantiaUy  a  sick 
and  medical  club;  and  it  is  a  mere  accident 
that  she  has  received  no  benefit.  The 
judgment  of  the  learned  County  Couii) 
Judge  will  therefore  be  reversed,  and  the 
app^  allowed,  with  costs. 

Charles,  J. — I  have  come  to  the  same 
conclusion.  The  case  involves  questions 
imder  the  Truck  Acts,  and  is  based  on  a 
contract  in  writing.  The  principle  of  Lamh 
V.  Ths  Great  Northern  Railway  Company 
(2)  is  applicable  to  this  case.  The  em- 
ployer in  that  case  was  authorised  to  make 
certain  deductions,  and  to  apply  them  not 
only  to  a  sick  or  medical  attendance  fund, 
but  also  to  a  fiineral  allowance  fund.  Tlie 
contract  in  that  case  was  undoubtedly 
within  the  protection  of  the  24th  section 
of  the  Truck  Act  of  1831 .  It  is  true  that 
in  that  case  the  plaintiff  had  the  benefit 
of  the  sick  fund.  That,  in  our  opinion, 
makes  no  difference.  The  principle  is  that 
it  is  a  contract  to  contribute  to  a  sick 
fund,  which  is  substantially  a  contract  to 
contribute  to  medical  attendance.  It  is 
contended  here  there  is  no  contract  that 
the  employer  is  to  be  at  liberty  to  make 
deductions,  but  that  the  contract  is  that 
the  plaintiff  shall  merely  conform  to  the 
rules  of  the  defendant  company.  No 
doubt,  according  to  PiUar  v.  The  Llynvi 
Coal  and  Iron  Company  (3),  there  must 
be  a  contract  in  writing.  Here  there  is 
a  contract  in  writing,  which,  when  read 
with  the  rules  of  the  defendant  com- 
pany, is  really  a  contract  authorising  the 
employer  to  make  the  deductions.  Then 
it  is  said,  even  if  there  be  such  a  contract, 
the  deductions  which  have  been  made  are 

(3)  38  Law  J.  Rep.  C.P.  294 ;  Law  Rep.  4 
C.P.  752. 


not  within  the  protection  of  sections  23 
and  24  of  the  Truck  Act  of  1831,  inas- 
much as  they  were  in  respect  of  accident 
and  death- money.  But  there  is  no  sub- 
stantial difference  between  that  and  a 
sick  and  funeral  allowance  fund,  as  in 
Lambda  Case  (2),  by  the  decision  in  which 
this  case  is  covered.  Moreover,  the  weekly 
tickets  amounted  to  evidence  of  the  request 
and  consent  on  the  part  of  the  plaintiff 
that  these  sums  should  be,  and  were,  in 
&ct,  paid.  On  both  these  grounds,  there- 
fore, the  appeal  should  be  allowed,  with 
costs. 

Appeal  allowed;  leave  to  appeal  given. 

The  plaintiff  appealed. 

Corrie  Grant  and  Compton  Smithy  for 
the  plaintiff. — The  judgment  of  the  learned 
County  Court  Judge  was  right,  and  should 
be  restored.  The  deductions,  except  in  so 
fiu:  as  they  were  for  medicine  and  medical 
attendance,  were  illegal.  The  effect  of 
the  Truck  Act,  1831,  is  to  make  all  de- 
ductions illegal,  unless  they  come  within 
the  exception  in  section  23  of  the  Act — 
Lamh  v.  The  Great  Northern  liailway 
Company  (2),  per  Smith,  J.,  and  Cutts  v. 
Ward  (4),  per  Blackburn,  J.  The  artificer 
is  entitled  to  be  paid  his  full  wages  in 
current  coin  of  the  realm.  In  the  present 
case,  except  as  to  the  6«.  9d.,  none  of  the 
deductions  came  within  section  23  of  the 
Act.  Even  if  the  sums  paid  over  to  the 
fund  are  not  strictly  deductions  from 
wages,  they  are  payments  which  are  void 
under  section  2  of  the  Truck  Act,  1831, 
and  section  6  of  the  Truck  Amendment 
Act,  1887. 

[Pillar  V.  The  Llynvi  Coal  and  Iron 
Company  (3)  and  Ex  parte  Cooper  ;  in  re 
Morris  (5)  were  referred  to.] 

Finlay,  Q.C,  and  Crispe,  for  the  de- 
fendants.— It  is  submitted  that  primarily 
the  deductions  in  the  present  case  Ml 
within  the  exception  in  section  23 ;  but, 
assuming  that  they  are  not  within  that 
section,  it  is  contended  that  they  are  not 
illegal  within  the  Truck  Act,  1 831.  They 
do  not  fall  within  the  mischief  against 
which  that  Act  wa.s  directed.     The  object 

(4)  36  Law  J.  Rep.  Q.B.  161,  at  p.  164  ;  Law 
Rep.  2  Q.B.  .S57,  at  p.  362. 
(6)  Law  Rep.  26  Ch.  D.  693. 
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of  the  Act  was  to  ensure  the  payment  of 
wages  in  current  com  of  the  realm.  This 
is  clearly  shewn  by  section  4  of  the  Act, 
where  the  word  "  actually  "  there,  as  also 
in  section  3,  has  reference  only  to  the 
mode  of  payment — namely,  in  current 
coin — and  does  not  mean  that  the  coins 
shall  actually  be  paid  into  the  hands  of 
the  artificer  himself.  The  case  of  In  re 
Morris  ;  ex  parte  Cooper  (5)  shews  that 
the  employer  may,  at  the  request  of  the 
artificer,  make  the  payment  to  another 
person.  The  payments,  therefore,  by  the 
defendants  to  the  sick  and  accident  fund 
were  not  illegal ;  they  were  made  at  the 
plaintiff's  request ;  and  the  defendants  are 
entitled  to  rely  upon  them  as  a  defence 
by  way  of  set-off  or  counter-claim,  or 
otherwise,  to  the  plaintiff's  claim.  The 
prohibition  in  section  5  of  set-off  in  the 
cases  there  specified  implies  that  set-off 
may  exist  in  other  cases. 

Cur.  ado,  vtdt, 

BowEN,  L.J.  (on  August  10, 1892),  read 
the  following  judgment,  in  which  Lord 
Esher,  M.R.,  concurred :  This  case  raises 
a  very  important  enquiry  as  to  the  mean- 
ing and  construction  of  the  Truck  Acts, 
and  more  particularly  of  sections  2,  3,  4, 
and  23  of  1  &  2  Will.  4.  c.  37.  The 
plaintiff  was  at  different  periods,  ranging 
over  some  years,  in  the  employ  of  the  de- 
fendants, who  are  proprietors  of  lai*ge 
confectionery  works,  and  her  action  was 
brought  to  recover  arrears  of  unpaid 
wages  amounting  to  1^.  I3a.  7d,  The 
contention  of  the  defendants  is  that  the 
sums  sued  for  are  deductions  which  repre- 
sent payments  made  with  the  plaintiff's 
consent  during  the  period  of  her  service 
to  a  sick  and  benefit  society  in  connection 
with  the  works,  and  that  such  deductions 
either  are  excepted  by  section  23  from  the 
general  scope  of  the  Act,  or  else  are  pay- 
ments made  at  her  request  to  a  fund  under 
circumstances  which  would  constitute  a 
defence  for  the  defendants  by  way  of  set- 
off, or  counter-claim,  or  otherwise.  The 
case  was  heard  before  the  County  Court 
Judge.  At  the  hearing  the  plaintiff  with- 
drew from  her  claim  the  sum  of  6«.  9d., 
which  represented  contributions  for  medi- 
cine and  medical  attendance,  and  the 
Judge  directed  judgment  to  be  entered  in 
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her  favour  for  the  residue,  IL  6«.  lOd,^  on 
the  ground  that  the  defendants,  by  reason 
of  the  Truck  Acts,  could  not  justify  the 
retention  or  deduction  of  the  latter  sum. 
The  Divisional  Court  reversed  his  judg- 
ment, and  the  appeal  has  been  brought  by 
leave  from  their  decision.     The  clear  in- 
tention of  the  Truck  Acts  was  to  insure 
to  workmen  the  payment  of  the  entire 
amount  of  their  wages  in  actual  current 
coin  of  the  realm,  unfettered  by  any  pro- 
mise or  obligation  that  it  should  be  spent 
in  any  particular  manner  or  at  any  par- 
ticular shop.  The  Legislature  endeavoured 
to  secure  that  the  workman  might  have  in 
his  hand  the  very  actual  coin  representing 
his  wages,  in  order  that  he  and  his  family 
might  freely  carry  it  home,  or  expend  it 
without  impediment  in  the  open  market. 
Subject  to  certain  exceptions  to  be  con- 
sidered   hereafter,    such    was    (speaking 
broadly)   the  object   of   this  legislation. 
The  Truck  Act  of  1831— with  which  alone, 
for  the  practical  purposes  of  this  case,  we 
need  concern  ourselves,  for  the  statute  of 
1887  does  not  substantially  differ  so  far 
as  this  case  is  concerned — attempted  to 
enforce  this   object  by  rendering  illegal 
every  payment,  or  contract  for  payment, 
of  wages  except  in  the  mode  provided  by 
the  Act.     One  head  of  sections  imposed 
penalties  upon  all  those  who  made  such 
illegal  contracts  or  payments.     Another 
class  of  sections,  the  range  of  which  was 
not  altogether  commensurate  with    the 
former,  gave  the  right  to  the  workman  to 
recover  the  arrears  of  wages  not  acttially 
paid  over  in  coin,  while  it  prevented  the 
employer  from   setting   up  in  answer  to 
such  action  some  rights  of  set-off  of  which 
he  might  otherwise  at  law  have  availed 
himself,  while,  on  the  other  hand,  other 
rights  of  set-off  were  still  left  available  to 
the  employer.     It  is  on  the  effect  of  this 
latter  portion  of  the  legislation,  and  the 
similar  provision  in  the  later  statute,  that 
this  appeal,  in  our  view,  turns ;  and  the 
present  case  depends  mainly  on  the  exact 
extent  to  which  an  employer's  ordinary  de- 
fence to  an  action  at  law  has,  in  circum- 
stances like  the  present,  been  interfered 
with  by  the  Acts.     The  portion  of  the  Act 
which   deals  with  penalties  is,  neverthe- 
less, worthy  of  consideration,  since  it  may 
throw  some  light  on  the  entire  scope  of 
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the  Acts,  as  also  on  the  oonstnictioii  of 
special  parts  of  them.  After  redting  that 
it  is  necessaiy  to  prohibit  the  payment 
(in  certain  trades)  of  wages  in  goods,  or 
otherwise  than  in  the  current  coin  of  the 
realm,  the  statute  (1  <k  2  Will.  4.  c.  37), 
by  section  1,  enacts  that  if  in  any  contract 
the  whole  or  any  part  of  a  workman's 
wages  shall  be  made  payable  in  any  other 
manner  than  current  coin  of  the  realm, 
such  contract  shall  be  illegal,  null,  and 
void.  The  same  hte  is  (under  section  2) 
to  befell  any  contract  in  which  any  pro- 
vision, directly  or  indirectly,  is  made  re- 
specting the  place  where,  or  the  manner 
in  which,  or  the  persons  with  whom,  the 
whole  or  any  part  of  the  wages  shall  be 
laid  out  or  expended.  These  two  first  sec- 
tions of  the  Act  prohibit  contracts  which 
infringe  on  the  prescribed  limitations.  Sec- 
tion 3  deals,  not  with  contracts,  but  with 
actual  payments.  The  entire  amount 
of  the  wages  earned,  it  provides,  "shall 
be  actually  paid  to  such  artificer  in  the 
current  coin  of  this  realm,  and  not  other- 
wise "  ;  and  every  payment  made  to  such 
artificer  by  his  employer  of  or  in  respect 
of  any  such  wages  by  the  delivery  to  him 
of  goods  or  otherwise  than  in  the  current 
coin  aforesaid  (except  in  certain  excepted 
cases)  is  declared  to  be  illegal,  null,  and 
void.  Section  8  contains  an  exception 
in  the  case  of  bank-notes  and  drafts  on 
neighbouring  bankers;  and  section  23  a 
further  exception  in  respect  of  specific  de- 
ductions which  are  declared  to  be  legiti- 
mate. Section  10  deals  with  penalties  on 
offenders  against  the  Act.  Pausing  here 
to  consider  what  payments  have  been  pro-  • 
hibited  by  the  statute,  we  find  that  in 
order  to  be  valid  the  payment  to  a  work- 
man must  be  of  the  entire  amount  of  the 
wages  due,  and  that  it  must  be  actually 
paid  to  the  artificer  in  current  coin  of  the 
realm,  excepting  in  the  excepted  cases  of 
bank-notes  and  cheques  (section  8),  and 
of  specific  deductions  (under  section  23). 
The  statute  insists  (in  all  but  the  excepted 
oases)  on  actual  payment  in  coin.  Pay- 
ment in  account  will  not  do.  Pfiyment 
in  goods  will  not  do.  Nothing  is  to  dis- 
charge the  wages  debt  except  actual  pay- 
ment in  current  coin.  The  first  gloss,  or 
interpretation,  which  we  think  principles 
of  sound  construction  (in  a  highly  penal 


Act)  require  us  to  adopt  is  that  the  pay- 
ment will  not  be  invalid  simply  because, 
instead  of  being  made  to  the  artificer 
himself,  it  is  made  to  anybody  lawfully 
and  bona  fide  appointed  to  receive  it  as 
his  agent.  It  cannot  have  been  intended, 
where  what  is  paid  over  is  current  coin  of 
the  realm,  to  make  it  a  penal  offence  to 
pay  such  current  coin  to  a  man's  wife  or 
chUd  instead  of  to  the  man  himself.  The 
principle  of  the  common  law  is  that  what 
is  paid  to  a  man's  agent  lawfully  autho- 
rised to  receive  it,  is  paid,  in  the  eyes  of 
the  law,  to  himself ;  and  although  the  lan- 
guage of  a  statute  may,  of  course,  provide 
that  none  but  an  actual  personal  payment 
shall  sufice,  unless  this  intention  is  to  be 
discovered  in  the  statute,  the  ordinary 
rule  of  the  law  applies.  The  point  at 
which  the  statute  aims  appears  to  us  to 
be  that  the  entire  amount  should  be  paid 
in  coin,  and  the  statute  has  not  interfered 
with  the  ordinary  doctrine  that  what  is 
paid  to  a  man's  agent  is  to  be  treated  as 
if  it  were  paid  to  himself.  It  is  hardly 
necessary  to  observe  that  (since  the  Act 
prescribes  payments  in  coin)  deductions 
made  by  the  employer,  whether  authorised 
by  the  workman  or  not,  are  not  and  cannot 
be  payment  to  the  workman  in  ciurrent 
coin  of  the  realm.  The  employer  cannot, 
for  the  purpose  of  compliance  with  the 
statute,  be  both  payer  and  payee.  To 
hold  otherwise  would  be  to  make  the 
statute  idle.  Secondly,  it  is  to  be  ob- 
served that  the  legislation  as  to  contracts 
for  payments  rims  parallel  to  and  is  com- 
mensurate with  the  legislation  as  to  pay- 
ments. If  the  payment  is  in  an  illegal 
shape,  the  contract  to  make  it  in  that 
shape  is  also  declared  not  merely  null  and 
void,  but  also  illegal.  The  result  is  that 
when  such  illegal  contract  has  been  made, 
an  offence  against  the  Act  has  been  com- 
mitted ;  and  the  other  doctrines  of  Eng- 
lish law  applicable  to  illegal  as  distinct 
jfrom  merely  voidable  contracts  follow. 
Not  merely  cannot  such  a  contract  be 
enforced,  but  the  contract  cannot  by  itself 
give  rise  to  any  right,  or  be  vouched  as  an 
authority  for  any  act  done  under  it.  So 
far  we  have  dealt  with  the  prohibitory 
portion  of  the  Act.  We  pass  next  to 
those  provisions  of  the  Act  which  affect 
directly  civil  litigation,  and  the  defences 
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open  to  an  employer  who  is  sued  for  all 
the  arrears  of  wages  which  he  has  not 
actually  paid  in  current  coin.     This  part 
of  the  legislation  begins  with  section  4,  by 
which   it  is  enacted  that  every  artificer 
shall  be  entitled  to  recover  from  his  em- 
ployer so  much  of  his  wages  earned  as 
shall  have  not  been  actually  paid  to  him 
by  his  employer  in  the  current  coin   of 
the  realm.     The  effect  of  this  section  by 
itself  would  be  that  in  any  action  brought 
to  recover  the  wages  an  employer  could 
not  plead  as   "payment"   anything  but 
an  actual  payment  in  current  coin,  save 
only  in  the  cases  excepted  in  other  sec- 
tions of  the  Act.    But  it  is  manifest  that,  if 
no  further  provision  was  to  be  made,  an 
action  by  workmen  for  such  arrears  might 
be  barred,  and  the  objects  of  the  statute 
defeated,  by  other  defences  which  at  law 
would  be  left  open  still  to  the  offending 
employer.     The  employer  might,  for  ex- 
ample, have  supplied  goods  to  the  amount 
of  the  wages  deducted,  or  the  workman 
might,  by  virtue  of  an  express  or  other 
agreement  with  his  employer,  have  taken 
some  consideration   other  than  goods  in 
place  of  the  wages,  or  have  authorised  the 
employer  to  spend  the  money  in  some  way 
which,  though  not  payment  in  actual  coin, 
might,  in  an  action  to  recover  the  arrears 
of  wages,  be  set  up  by  way  of  legal  or 
equit&ble  set-off,  or  used  as  a  counter-claim 
to  the  action.     Section  5  accordingly  fol- 
lows section  4,  and  is  a  section  devoted 
to  limiting  a  possible  right  of  set-off.     It 
will  be  seen  that  it  extinguishes  such  right 
of  set-off  only  in  certain   cases,  leaving 
rights  of  legal  and  equitable  set-off  un- 
touched in  all  other  instances  than  those 
specifically  mentioned.     It  is  provided  in 
the  section  that  in  such  actions  to  recover 
wages  due  "the  defendant  shall  not  be 
allowed  to  make  any  set-off,  nor  to  claim 
any  reduction  of  the  plaintiffs  demand  by 
reason  or  in  respect  of  any  goods,  wares, 
or  merchandise  had   or  received  by  the 
plaintiff  as  or  on  account  of  his  wages  or 
in  reward  for  his  labour."     The  price  of 
the  goods  in  virtue  of  which  the  unpaid 
wages  were  deducted  cannot  accordingly 
be  set  off.     But  the  section  goes  further, 
and  debars  the  employer  also  from  any 
set-off  ariEdng  out  of  the  sale  to  his  work- 
man of  any  other  goods  supplied  at  any 
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other  time,  either  by  the  employer's  own 
shop,  or  by  any  shop  in  the  profits  of  which 
the  employer  has  an  interest.  The  statute 
draws  its  line  of  tutelary  shelter  here, 
and  a  similar,  though  not  an  absolutely 
identical,  line  is  drawn  in  the  Act  of  1887. 
Beyond  these  lines  all  legal  and  equitable 
rights  of  set-off,  and  all  legal  and  equitable 
defences  other  than  payment,  are  still  left 
open  in  any  civil  action  to  the  employer. 
The  above  analysis  of  the  leading  sections 
of  the  earlier  Act  shews  that  the  penal 
sections  of  the  Act  and  the  provisions 
which  affect  the  civil  rights  of  the  parties 
do  not  cover  precisely  the  same  ground. 
The  payment  in  current  coin  of  a  portion 
only  instead  of  the  entire  wages  may  be 
an  offence  against  the  Act,  and  yet  when 
the  workman  sues  to  recover  the  unpaid 
portion  the  employer  is  not  precluded  in 
all  cases  and  every  case  alike  from  enforc- 
ing every  set-off  or  legal  or  equitable 
defence  that  he  possesses,  although  in 
respect  of  certain  specified  dealings  he 
is  deprived  of  a  particular  set-off.  The 
offence  against  the  public  may  well  be 
complete  and  the  penalty  have  been  in- 
curred, but  it  does  not  follow  that  the 
employer  is  to  pay  the  workman  the  full 
arrears  left  unpaid  in  current  coin,  where, 
though  not  paid  in  current  coin,  the  claim 
of  the  workman  has  been  released  or 
satisfied  in  some  other  lawful  way  which 
falls  short  of  being  actual  payment.  Money 
payment  at  the  request  of  the  workman 
to  a  third  person  will  be  accordingly  one 
amongst  other  conceivable  defences  lefi^ 
open  to  the  employer  by  way  of  set-off, 
-and  facts  which  establish  a  right  of  equit- 
able as  well  as  legal  set-off  will  also  be 
available  to  the  employer  if  they  are  out- 
side the  set-off  forbidden  by  the  Act.  It 
now  becomes  necessary  to  apply  the  above 
interpretation  of  the  statute  to  the  facts 
of  the  present  action.  On  entering  the 
service  of  the  defendants  the  plaintiff 
signed  an  agreement  by  which  she  bound 
herself  to  conform  to  all  the  rules  and 
regulations  of  Messrs.  Allen  k  Sons' 
works,  and  to  submit  to  the  penalties  for 
breaches  of  the  same.  One  of  these  rules 
and  regulations  (No.  28)  was  in  the  follow- 
ing terms  :  "  All  employes  will  have  to 
become  members  of  the  sick  and  accident 
,club."     Its  rules  provide    for  a  weekly 
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subscription  to  the  fund  proportioned  to 
the  weekly  wages  of  each  contributor.  By 
virtue  of  this  contract  a  proportionate 
deduction  was  in  fact  made  each  week  from 
the  plaintiff's  wages,  which  was  carried  or 
paid  over  to  the  fund  on  her  behalf.  In 
what  manner  the  deduction  found  its  way 
into  the  fund  is  not  clear,  since  the  defen- 
dants called  no  witnesses  before  the 
County  Court  Judge;  but  it  was  stated  to 
us,  and  did  not  appear  to  be  disputed, 
that  the  deductions  were  taken  each  week 
to  the  secretary  of  the  fund,  who  paid 
them  into  an  account  kept  at  a  separate 
bank  by  one  of  the  defendants'  firm  acting 
as  treasurer  to  the  fund.  That  the  plain- 
tiff* herself  knew  of  the  deductions  being 
made  was  evident,  inasmuch  as  she  had 
been  for  years  in  the  defendants'  service, 
during  which  period  she  had  twice  left 
and  twice  returned  and  re-engaged  herself, 
signing  on  each  occasion  the  agreement 
above  referred  to.  It  is  at  this  stage 
desirable  to  brush  away  one  or  two  legal 
points  which  might  otherwise  obscure  the 
emujt  point  of  law  we  have  to  decide.  It 
was  not  argued  before  us  that  the  deductions 
made  from  her  wages  were  only  another 
mode  of  calculating  her  wages  which  took 
the  case  outside  the  Truck  Act  altogether 
{as  in  Chawner  v.  Cummings  (6)  and 
A  rcher  v.  James  (7)).  The  defendants'  coun- 
sel, on  the  other  hand,  urged  upon  us  the 
argument  that  the  deductions  made  came 
within  section  23  of  the  Act.  This  latter 
point  seems  to  us  untenable.  The  pro- 
portion of  the  arreai-s  attributable  to  pay- 
ments for  medicine  and  medical  attendance 
was  struck  out  of  the  plaintiff's  claim  in 
the  County  Court,  and  the  other  objects 
of  the  fund — ^namely,  insurance  against 
sickness,  accident,  and  death — are  not 
w^ithin  section  23.  The  defendants'  case 
therefore  depends,  not  on  the  construction 
of  section  23,  but  on  the  effect  of  the 
earlier  clauses  of  the  statute.  It  is  clear, 
to  begin  with,  that  the  contract  between 
the  defendants  and  the  plaintiff*  that  these 
deductions  should  be  made  was  an  illegal 
one.  It  may  well  fall  within  the  language 
of  section  2  of  the  Act  of  1831  and  sec- 
tion 6  of  the  Act  of  1887.     But  if  the 

(6)  8  Q.B.  Rep.  311,  at  p.  323 ;  15  Law  J. 
Rep.  Q.B.  161.  at  p.  165. 

(7)  2  B.  &  S.  61 ;  31  Law  J.  Bep.  Q.B.  163. 


contract  in  question  be  even  not  within 
section  2  of  the  former  and  section  6  of 
the  later  Act,  it  appears  to  us  still  to  be 
illegal  under  section  1,  as  being  a  contract 
that  the  wages  shall   be  paid  otherwise 
than   in   current  coin.     No  justification 
can  therefore  be  found  in  the  signed  con- 
tract for  anything  done  under  it.     That 
the  plaintiff*  has  not  actually  received  her 
entire  wages  in  current  coin  of  the  realm 
seems  obvious.    Has  there  1)een  any  actual 
payment  in  current  coin  of  the  realm  to 
any  one  at   all?     On   the   evidence   this 
seems  most  doubtful,  and  a  mere  show  of 
passing  current  coin  from  the  firm  to  the 
secretary  of  the  fund  would  not  necessarily 
satisfy  a  Court  or  a  jury  that  current  coin 
was  actually  paid  by  the  defendants  to  an 
agent  of  the  plaintiff  lawfully  authorised 
to  receive  it.     An  offence  against  the  Act 
has  therefore  to  all  appearance  been  com- 
mitted, for  the  burden  lay  on  the  defen- 
dants to  shew  the  actual  coin  payment, 
and  they  have  not  chosen  to  call  witnesses. 
But,  although  an  offence  against  the  Act 
may  have  been  committed,  it  remains  stiD 
to  be  ascertained  whether  in  a  civil  proceed- 
ing the  employer  in  this  case  may  not  have 
an  answer  to  the  plaintiff's  claim  by  way 
of  set-off,  counter-claim,  or  otherwise.  No 
notice  of  set-off  or  counter-claim  was  given. 
But  we  should  not  allow  justice  to  be  de- 
feated upon  a  mere  defect  of  pleading,  and 
the  matter  in  the  Court  of  Appeal  must 
be  treated    as  if  all  fiwits  had   properly 
been  pleaded  which  are  undisputed  in  the 
case.     The  question,  therefore,  arises  whe- 
ther the  defendants  are  entitled  on  the 
facts  of  this  case  to  say  that,  although  an 
offence  against  the  Act  may  have   been 
committed,   nevertheless    the   deductions 
from  the  plaintiff's  wages  have  been  dis- 
posed of  with  her  consent  in  a  manner 
which  she  cannot  now  impugn  after  the 
lapse  of  years.     The   defendants  having 
called   no  witnesses,  we  cannot  properly 
assume  in  their  favour  that  the  deductions 
were  lodged  in  the  hands  of  any   third 
person  for  the  purposes  of  the  fund.     We 
think,  however,  that  having  regard  to  the 
rules  and   the  balance-sheet   put  in   by 
the  plaintiff,  and    the   mahner  in  which 
the   case   has   been  conducted,  we  must 
infer    that   a    fund    has    been    honestly 
and  actually  set  aside  in  the  defendants' 
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hands  for  the  henefit  of  the  contributors 
to  the  fund,  to  be  applied  from  time  to 
time  according  to  its  rules.  To  this  fund 
we  think  we  also  must  assume  that  the 
money  professedly  paid  on  behalf  of  the 
plaintiff  has  honestly  found  its  way ;  and 
nothing,  in  our  judgment,  is  intended  to 
reflect  in  the  least  on  the  good  &ith  of  the 
defendants,  either  in  the  institution  of  the 
fund  or  in  its  management.  If  the  trust 
fond  to  which  money  has  been  so  paid  was 
an  illegal  trust,  the  defendants  could  not 
set  up  as  a  defence  payment  to  its  credit 
of  any  sums  a^  all.  But  the  trust  is  not 
an  illegal  trust  merely  because  it  is  made 
up  of  moneys  collected  from  persons  who 
have  made  illegal  agreements  to  subscribe 
to  it,  subscription  to  it  in  lawful  ways 
being  perfectly  possible.  Fieri  non  dehuU  ; 
factum,  valet.  The  purposes  for  which  this 
money  is  held  are  not  illegitimate.  All 
that  can  be  said  is  that  as  an  authority  for 
carrying  moneys  to  the  fund  the  defen- 
dants cannot  rely  on  the  workmen's  con- 
tracts, all  such  contracts  being  illegal. 
But  if  an  authority  or  a  ratification  can  be 
found  outside  the  original  contract,  that 
will  be  sufficient  as  a  defence  in  this  action. 
It  could  not  be  right  that  a  workman 
should  sanction  the  handing  over  of  his 
contributions  to  a  fund  created  for  his 
own  benefit  and  the  benefit  of  others,  and 
years  afterwards  recall  his  contributions. 
In  the  first  place,  such  a  gift  or  contribu- 
tion once  given  would  be  irrevocable.  In 
the  second  place,  it  would,  in  all  proba- 
bihty,  long  since  have  been  expended  in 
the  administration  of  the  fiind ;  and,  in- 
deed, we  do  not  doubt  but  that  the  plain- 
tiff's contributions  have  long  since  been 
appropriated  to  some  of  the  ordinary  ex- 
penditure of  the  society.  Did  the  plaintiff, 
then,  authorise  such  contributions  as  pro- 
fessedly were  made  on  her  behalf  to  be  so 
made  and  so  expended?  The  original 
contract  with  the  plaintiff  cannot  in  law 
justify  the  deduction  being  made  from  her 
wages,  nor,  in  our  opinion,  can  it  be 
vouched  as  of  itself  an  authority  by  her 
to  pay  the  contributions  for  her.  The  de- 
fendants cannot,  therefore,  fall  back  on  the 
contract  with  the  plaintiff  to  justify  the 
payment  over  of  her  contributions  to  the 
fund.  But  the  plaintiff  has  known  for 
years  of,  and  has  acquiesced  in,  these  de- 
VOL.  62.— Q.B. 
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ductions  and  their  destination.  She  twice 
left  the  defendants'  service,  and  has  twice 
returned  to  it.  She  must  also  have  known^ 
not,  indeed,  of  the  details  of  the  expendi- 
ture, but  that  the  current  contributions 
were  in  &ct  expended  on  the  objects  of 
the  society.  We  do  not  think  that  she 
can,  years  afterwards,  complain  of  what 
has  been  done  with  her  knowledge  and 
with  her  tacit  assent.  The  Truck  Act  has 
been  broken ;  but  she  has  precluded  her- 
self, by  her  own  conduct  and  by  her  long 
acquiescence  in  the  payment  to  the  fund  of 
her  contributions,  finom  now  recalling  them. 
She  does  not,  indeed,  assert  that  she  either 
objected  to  what  was  done  or  that  she  did 
not  know  of  it,  and  the  &ct  that  she  did 
not  assent  was  not  even  alleged  before  us, 
nor  was  it  suggested  before  the  County 
Court  Judge.  The  defendants  can  there- 
fore avail  themselves  as  an  answer  to  this 
action,  in  the  nature  of  a  set-off  or  counter- 
claim, of  the  fiu!t  that  these  sums  have 
been  paid  over  professedly  on  the  plain- 
tiff's behalf  to  a  trust  fund,  of  which  S. 
Allen  is  trustee,  and  have  been  used  for 
the  purposes  of  the  fund,  and  that  she 
subsequently  ratified  and  assented  to  such 
payment  and  expenditure.  It  remains  for 
us  to  pronounce  an  opinion  as  to  the  rele- 
vancy  and  applicability  of  some  of  the 
authorities  cited  in  argument  before  us. 
CuUa  V.  Ward  (8)  is  a  decision  on  the  con- 
struction of  section  23,  and  has  no  bearing 
on  the  present  enquiry.  Ex  pcvrte  Cooper 
(5)  was  a  case  the  headnote  and  reported 
language  in  which  require  explanation,  if 
not  rectification.  By  an  arrangement,* 
not  in  writing,  sums  were  in  that  case 
deducted  from  wages  for  a  doctor's  fund 
and  for  a  reading-room,  of  which  there 
was  a  treasurer.  The  fund  was  handed 
over  by  the  employer  to  the  doctor  and 
treasurer  from  time  to  time.  But  at  the 
time  of  the  Uquidation  of  the  employer's 
firm  149^.  stood  in  the  employer's  books  to 
the  credit  of  the  doctor's  fund,  arising  from 
the  deductions  from  the  wages  which  had 
been  made  but  not  yet  paid  over ;  and  63/. 
stood  in  like  manner  to  the  credit  of  the 
treasurer  of  the  reading-room.  No  trust, 
it  would  appear,  had  been  created  by  the 
direction  of  the  men.     ''  All  that  appears 

(8)  36  Law  J.  Rep.  Q.B.  161 ;  Law  Bep.  2 
Q.B.  367. 
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by  the  evidence,"  says  Lord  Selbome,  "  is 
that  the  workmen  were  desirous  that 
what  was  in  substance  due  from  them  to 
the  doctor  and  for  the  reading-room  should 
be  paid  through  the  machinery  of  a  re- 
tainer out  of  their  wages,"  The  employers' 
defence  to  the  application  accordingly 
&iled  on  every  ground.  Actual  payment 
in  current  coin  there  had  been  none,  so  as 
to  raise  a  valid  plea  of  payment.  No  pay- 
ment otherwise  than  in  current  coin  had 
been  made  to  the  doctor  or  to  the  reading- 
room  of  which  the  employers  could  avail 
themselves  by  way  of  set-off.  There  had 
been  no  agreement  with  the  doctor  or  the 
reading-room  by  which  the  workmen's 
debt  had  been  discharged,  or  under  which 
the  doctor  had  accepted  the  liability  of 
the  employers.  There  was  nothing  ac- 
cordingly which  amounted  to  any  other 
legal  or  equitable  defence,  to  any  release 
for  valuable  consideration,  or  to  any  legal 
or  equitable  set-off  or  counter-claim.  The 
actual  decision  in  Ex  parte  Cooper  (5)  is, 
we  think,  entirely  in  conformity  with  our 
interpretation  of  the  statute.  The  language 
of  the  judgments  of  the  Court  is  not  as 
clearly  worded  in  the  report  as  might 
be  desired.  "  The  employers  have  re- 
tained the  amoimt  out  of  the  wages," 
says  Lord  Selbome,  "  but  they  have  never 
paid  it  over,  and  there  is  no  evidence  to 
satisfy  me  that  anything  equivalent  to 
payment  to  the  worfanen  has  taken  place." 
Strictly  speaking,  payment  over  to  the 
doctor,  if  it  even  had  taken  place,  would 
have  been  a  bar  to  the  action,  not  because 
it  was  equivalent  to  pajrment  to  the  work- 
men, but  because  it  would  give  rise  to  a 
defence  on  other  grounds  than  that  of 
payment.  Lord  Justice  Cotton's  sugges- 
tion that  if  such  payment  had  taken  place 
"  it  might  possibly  amount  to  a  payment 
in  cash" — by  which  we  incline  to  think 
he  means  current  coin — "not  to  them" 
(that  is,  the  workmen),  "  but  to  their 
agent,  or  to  a  person  on  their  behalf 
appointed  to  receive  it,"  is  an  expression 
again  not  perfectly  exact.  For  the  pur- 
pose of  the  case  it  was  not  necessary  to 
point  out — what  we,  nevertheless,  now 
think  it  desirable  to  make  plain — ^that, 
although  such  payment  over  would  have 
taken  the  transaction  out  of  the  opera- 
tion of   the  Truck  Act,   by  amounting 


either  to  a  set-off  or  other  legal  or 
equitable  defence,  it  would  not  neces- 
sarily have  been  equivalent  to  or  plead- 
able as  payment,  or,  in  other  words, 
as  an  actual  pa3rment  in  current  coin  of 
the  realm  within  section  4.  The  Court 
below  appears  to  have  considered  that  the 
present  appeal  was  governed  by  the  au- 
thority of  Lamb  v.  The  Great  N^orthem 
EaihJay  Company  (2).  It  appears  to  us 
that  the  point  on  which  our  judgment  in 
this  case  hinges  either  did  not  arise,  or 
was  not  at  all  considered  in  that  case. 
The  deductions  there  were  made  as  con- 
tributions to  a  sick  and  funeral  allowance 
fund.  The  fiind  was  for  the  benefit  of 
the  defendants'  servants,  and  was  managed 
on  their  behalf  by  the  defendants.  The 
case  was  really  decided  by  Mr.  Justice 
Smith  and  Mr.  Justice  Grantham  on  the 
ground  that  a  larger  sum  had  actually 
been  paid  out  of  the  fund  for  medical 
attendance  on  the  plaintiff  and  his  wife 
than  the  total  amount  of  his  contributions 
which  he  sought  in  the  action  to  recover. 
Inasmuch  as  such  payments  could  be  law- 
fully deducted  under  section  23,  the  action 
necessarily  £ailed.  The  question  what 
would  have  been  the  result  if  it  had  beeji 
otherwise,  and  the  contribution  had  not  in 
&ct  been  actually  expended  for  the  plain- 
tiff at  his  request  under  section  23,  did 
not  accordingly  occur.  It  might  have 
otherwise  become  necessary  (as  here)  to 
consider  whether  the  defendants  in  that 
case  had  constituted  themselves  trustees 
of  any  fund  left  in  their  hands  for  dis- 
tribution under  a  binding  trust,  and  had 
actually  distributed  the  same  as  moneys 
appropriated  to  trust  purposes  under  the 
plaintiff's  own  direction.  We  cannot, 
therefore,  agree  with  the  Divisional  Court 
in  their  view  that  the  present  case  is 
covered  by  the  decision  in  Lamb's  Case  (2), 
although  our  conclusion  is  that  their 
judgment  must,  for  the  reasons  we  have 
given,  be  affirmed.  But  as  we  are  not 
satisfied  that  the  action  of  the  defendants 
in  respect  of  this  fund  has  been  consistent 
with  the  provisions  of  the  Truck  Act,  we 
think  that,  although  the  plaintiffs  civil 
claim  against  the  defendants  fails,  there 
ought  to  be  no  costs  of  this  appeal,  al- 
though we  do  not  in  the  least  doubt  that 
the  defendants'  conduct  in  respect  of  the 
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fund  has  been   dictated   by  kindly  and 
humane    motives    and    characterised  by 
good  faith. 

Kay,  L. J. — I  agree  in  the  main  with 
the  judgment  that  has  been  read,  and  par- 
ticularly I  agree  that  the  deduction  made 
in  this  case  was  prima  faoie  a  deduction 
contrary  to  the  spirit  and  the  language  of 
the  Truck  Act,  1831.  "We  have,  however, 
to  consider  not  merely  that,  but  whether  the 
subsequent  conduct  of  the  plaintiff  has  not 
been  such  as  to^  debar  her  from  the  right, 
which  prima  fade  she  had,  to  recover  the 
arrears  of  her  wages  under  the  Truck 
Acts.  I  am  not  able  to  make  out  from 
the  very  meagre  materials  before  us  that 
the  defendants  had  any  set-off  at  law  or  in 
equity  such  as  is  allowed  by  section  5  of 
the  Act  of  1831.  That  section  in  terms 
disaUows  certain  grounds  of  set-off,  and 
therefore  impliedly  leaves  unaffected  other 
grounds  of  set-off  that  the  employer  may 
possibly  have.  I  do  not  think  that  in 
this  case  any  ground  of  set-off  not  excepted 
by  the  section  could  be  made  out,  because 
I  do  not  think  there  is  any  substantial 
evidence  that  the  deductions  have,  in  £Etct, 
been  paid  in  cash  to  any  one  by  authority 
of  the  plaintiff.  But  I  agree  that  the  cir- 
cumstances may  raise  a  case  of  counter- 
claim, and  the  doubt  I  have  had  is  whether 
a  counter-claim — ^that  is,  a  cross-action, 
which  may  now  be  brought  by  coun- 
ter-claim— ^would  be  a  sufficient  answer 
to  a  claim  like  the  present  under  the. 
Truck  Acts.  I  doubt  whether  an  em- 
ployer can  legally  justify  a  refusal  to  pay 
wages  in  cash  by  alleging  that  he  has, 
not  a  set-off,  but  a  cross-action  for  damages 
to  a  greater  amount.  That  is  not  strictly 
a  defence  like  set-off.  However,  the 
other  members  of  the  Court  think  that  he 
may,  and  I  will  not  set  my  opinion  against 
theirs  for  a  moment ;  I  only  think  it  right, 
having  had  that  doubt,  to  express  it. 

Appeal  dismissed. 


Solicitors — Sbaen,  Bosooe,  Massey  k.    Co,  for 
plaintiff  ;  MiUner  Jntflom,  for  defendantfl. 
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[IN  THE  OOURT  OP  APPEAL.] 
1892.    ^THB   SOVEREIGN    LIFE   ASSURANCE 
July  6.  )  COMPANY  V.   DODD.* 

Life  Instirance — Matured  Policy — Ad- 
vances by  Insuramce  Company  prior  to 
MaJbwriiy — Winding-up  Petition  agmnst 
Company  between  DcOes  of  Advances  and 
Maturity  of  PoUcy — Action  by  Company 
to  recover  Advances — Set-off— Muttud  Cre- 
dit and  Dealing  between  Company  and 
Policy-holder — Deed  of  Arrangement — Ee- 
leas&— Bankruptcy  Act,  1883  (46  it  47 
Vict.  c.  52),  s.  38 — Joint-Stock  Companies* 
Arrangement  Act,  1870  (33  (t  34  Vict.  c. 
104),  s.  2. 

In  1879  the  defendant  effected  policies 
with  a  life  insurance  compamy^  the  amourU 
inswred  to  be  payable  to  him^  if  Uving,  on 
the  7th  of  May f  1888,  or  to  his  executors  if 
he  died  before  thai  date.  In  AprU  arid 
May,  1887,  the  company  made  achances  to 
the  defendant  upon  Oie  security  of  the 
policies.  On  the  5th  of  August,  1887,  a 
petition  to  wind  up  the  company  was  pre- 
sented, but  no  winding-up  order  was  rnade 
utUU  Os  SOth  of  July,  1889.  The  defen- 
dant regularly  paid  all  premiums  due  on 
the  policies,  both  before  and  after  the  petition 
to  wind  up.  In  April,  1890,  a  deed  of 
a/rrangemeifit  was  entered  into  betu>een  the 
plaintiff  company  in  liquidation  and  the 
Sun  Life  Assurance  Company,  under  which 
all  the  policies  were  to  be  transferred  to  the 
Sun  Assurance  Company,  and  the  policy- 
holders were  to  accept  certain  reduced  pay- 
ments from  that  company  in  full  satis- 
faction of  their  claims  upon  the  plaintiff 
compamy.  This  a/rrangemerd  was  agreed 
to  by  a  statutory  majority  of  the  policy- 
holders at  a  meeting  at  which  poUcy-holders 
were  swmmoned  ur^der  section  2  of  the  Jointr 
Stock  Companies*  Arrangement  Act,  1870. 
The  defendaml  did  not  assent  to  it,  but  U 
was  subsequ^ently  sanctioned  by  the  Court  in 
Jwm,  1890.  In  December,  1890,  am,  action 
was  brought  by  the  plaintiff  compamy  to  re- 
cover  from  the  defendant  the  advances  made 
on  the  policies : — Held,  that  the  defendamJt 
ujosentitled  to  set  off  the  moneys  due  on  the 
policies  against  tfie  advances.  Held  also, 
that  as  the  creditors  whose  policies  had  ma- 

*  Coram  Lord  Esher,  M.B.,  Bowen,  L.J.,  and 
Kay,  L.J. 
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fwred  formed  a  class  distinct  from  those  who 
were  poUcy-hotders  hy  reason  of  their  poU- 
cies  not  hammg  maturedy  a  separate  meeting 
of  such  class  of  creditors  ought  to  have  been 
aummomed;  amd  no  stu^  meetvng  fiaving 
been  summoned  under  section  2  of  the  Joint- 
Stock  Compom/M  Arram^emmJb  Act,  1870, 
the  deed  of  arra/ngemsnt  was  not  binding 
upon  that  doss  of  creditors,  arid  conse- 
quently did  not  cvmourU  to  a  release  of  the 
plaintiff  compcmj/s  claim  against  the  de- 
fefivdant. 

Appeal  by  the  plaintiff  fix)m  a  judg- 
ment of  Charles,  tf.,  at  the  trial  without 
a  jury  (reported  61  Law  J.  Rep.  364). 

The  facts,  which  were  not  in  dispute, 
and  are  taken  from  the  judgment  of 
Charles,  J.,  were  as  follows  : 

The  action  was  brought  to  recover  the 
amount  of  two  loans  of  570^.  and  600^., 
with  interest  thereon,  made  respectively 
on  the  27th  of  April,  1887,  and  the  8th  of 
June,  1887.  On  the  5th  of  February, 
1879,  the  defendant  e£feeted  with  the 
plaintifis,  who  were  a  life  insurance  com- 
pany, two  policies  for  1,000^.  each,  the 
amount  insured  to  be  payable  either  to 
him  if  he  were  living  on  the  7th  of  May, 
1888,  or  to  his  executors  if  he  died  within 
the  term  of  the  insurance.  These  policies 
were  in  substitution  of  policies  which  had 
previously  been  in  force.  The  date  of  the 
defendant's  original  insurance  was  in  1852. 
On  the  10th  of  September,  1880,  the  de- 
fendant asked  for  an  advance  of  500Z.,and 
320Z.  was  granted.  In  April,  1887,  an 
additional  sum  of  250Z.  was  advanced, 
making  altogether  570Z.  This  sum  was 
secured  on  the  first  of  the  two  policies 
above  mentioned.  In  May,  1887,  600Z. 
was  advanced  on  the  second  policy,  and 
documents  in  identical  terms  were  signed 
in  reference  to  each  loan.  There  was  no 
distinction  between  those  signed  in  refer- 
ence to  the  570?.  loan,  and  those  signed  in 
reference  to  the  600Z.  loan. 

On  the  27th  of  April,  1887,  the  defen- 
dant executed  an  assignment  of  the  first 
policy  in  these  terms :  "  I,  G.  R.  Dodd,  in 
consideration  of  570Z.  now  paid- to  me,  do 
hereby  assign  to  G.  Row,  or  other  the 
secretary  of  the  Sovereign  life  Assurance 
Company,  the  policy  of  assurance  num- 
bered  21575,  and  dated  the  5th  of  Feb- 


ruary, 1879,  and  do  hereby  charge  the 
same  with  repayment  of  such  loan  and 
interest ;  and  I  agree  that  the  amount  of 
the  said  advance,  with  interest,  shall,  in 
the  event  of  the  policy  becoming  a  claim, 
be  deducted  as  a  first  charge  on  the  said 
policy  from  the  sum  thereby  assured." 
On  the  29th  of  April  the  following  me- 
morandum was  given  and  signed  by  the 
secretary :  "  I,  as  secretary  of  the  Sove- 
reign Life  Assurance  Company,  hereby 
undertake,  if  G.  R.  Dodd  shall  pay  to  me 
the  sum  of  570/.,  advanced  this  day  by  the 
assignment  to  me  of  policy  No.  21575,  and 
interest  at  the  rate  of  five  per  cent.,  to  re- 
lease to  him  the  said  policy,  and  to  deliver 
up  the  same  in  exchange  for  this  memo- 
randum, or,  in  the  event  of  the  said  poHcy 
becoming  a  claim,  to  deduct  the  said  ad- 
vance and  interest  from  the  sum  thereby 
assured." 

On  the  5th  of  August,  1887,  a  petition 
to  wind  up  the  plaintiff  company  was  pre- 
sented, and  on  the  2nd  of  September,  1 887, 
a  provisional  liquidator  was  appointed. 
On  the  5th  of  September  the  secretary 
forwarded  receipts  to  the  defendant  for 
his  premiums,  and  added,  "The  petition 
is  to  be  heard  on  Wednesday  next,  the 
object,  I  am  informed,  being  to  obtain  a 
scheme  for  reduction  of  contracts."  No 
arrangement  was  made  at  that  time  for 
any  scheme,  and  after  the  lapse  of  nearly 
two  years — namely,  on  the  30th  of  July, 
1889 — a  winding-up  order  was  made,  and 
on  the  17th  of  September,  1889,  a  liqui- 
dator was  appointed.  Meanwhile,  on  the 
7th  of  May,  1888,  the  money  insured  by 
the  defendant's  policies  became  due  to  him. 
He  had  regularly  paid  all  the  premiums 
both  before  and  after  the  date  of  the  peti- 
tion to  wind  up.  On  the  11th  of  April, 
1890,  a  deed  of  arrangement  was  entered 
into  between  the  plaintiff  company  and 
the  Sun  Life  Assurance  Company  under 
section  2  of  the  Joint-Stock  Companies' 
Arrangement  Act,  1870  (1),  which  was 

(1)  33  &  34  Vict.  0.  104.  s.  2:  "Where  any 
compromise  or  arrangement  shall  be  proposed 
between  a  company  .  .  .  and  the  creditors  of 
such  company,  or  any  class  of  such  creditors,  it 
shall  be  lawful  for  the  Court,  in  addition  to  any 
other  of  its  powers,  on  the  application  in  a  sum- 
mary way  of  any  creditor  or  the  liquidator,  to 
order  that  a  meeting  of  such  creditors  or  class  of 
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sanctioned  by  the  Court  on  the  14th  of 
June,  1890.  The  defendant  did  not  assent 
to  the  arrangement,  but  a  majority  in 
number,  representing  three-fourths  in 
value,  did  assent. 

The  deed  recited,  amongst  other  things, 
that  it  would  be  advantageous,  in  the  opin- 
ion of  the  liquidator,  to  the  persons  claim- 
ing in  the  liquidation  to  effect  an  arrange- 
ment under  which  the  policies  held  by  them 
on  the  4th  of  August,  1887,  shoidd  be 
transferred,  on  agreed  terms,  to  some 
other  office,  and  that  the  liquidator  con- 
sidered that  the  terms  of  the  agreement 
thereinafter  expressed  would,  if  sanctioned 
by  the  Court,  be  for  the  benefit  of  the  per- 
sons interested.  Clause  1  of  the  deed 
provided  for  the  issue  of  new  policies  by 
the  Sun  life  Assurance  Company  to  policy- 
holders whose  policies,  if  subsisting,  would 
not  have  matured  by  the  4th  of  August, 
1890,  and  further  guaranteed,  amongst 
other  things,  *^  the  payment  on  death,  or 
other  time  specified  in  the  said  policy,  of 
the  reduced  sum  set  against  the  policy- 
holder's name  in  the  thirteenth  column  of 
the  2nd  schedule  hereto.'' 

Clause  2  provided  that  as  to  policies  of 
the  Sovereign  Company  which,  but  for  the 
winding-up  order,  would  have  matured 
between  the  4th  of  August,  1887,  and  the 
4th  of  August,  1890,  the  Sun  Company 
would,  within  one  month  after  proof  of 
death  and  title,  make  the  same  reduced 
payments  to  the  representatives  of  such 
policy-holders  or  their  assigns,  and  on  the 
same  terms  and  conditions  as  if  such  policy 
had  been  a  subsisting  policy  and  had  ma- 
tured after  the  4th  of  August,  1890. 

Clause  7  provided  that,  as  the  considera- ' 
tion  for  the  obligations  imposed  on  the 
Sun  Company,  the  liquidator  would  from 
time  to  time  pay  over  or  transfer  to  the 
Sim  Company  all  such  parts  of  the  assets 
of  the  Sovereign  Company  as  would  be 

creditors  shall  be  summoned  in  such  manner  as 
the  Court  shall  direct;  and  if  a  majority  in 
number  representing  three-fourths  in  value  of 
such  creditors  or  class  of  creditors  present 
either  in  person  or  by  proxy  at  such  meeting 
shall  agree  to  any  arrangement  or  compromise, 
such  arrangement  or  compromise  shall,  if  sanc- 
tioned by  an  order  of  the  Court,  be  binding  on 
all  such  creditors  or  class  of  creditors,  as  the 
case  may  be,  and  also  on  the  liquidator  and  oon- 
tributories  of  the  said  company.'* 
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properly  applicable  to  meet  the  claims  of 
the  policy-holders  of  the  Sovereign  Com- 
pany who  were  such  on  the  4th  of  August, 
1887. 

Clause  11  provided  that  if  the  agree- 
ment was  sanctioned  by  the  Court,  all 
policy-holders  of  the  Sovereign  Company 
who  were  such  on  the  4th  of  August,  1887, 
should  accept  the  provisions  thereof  in  full 
satisfEu^ion  of  all  claims  on  the  Sovereign 
Company  and  the  assets  thereof. 

The  deed  further  provided  that  the 
winding-up  should  be  continued  so  far  as 
might  be  necessary  to  settle  the  rights  of 
the  parties.  The  reduced  sums  set  against 
the  defendant's  name  in  the  13th  column 
of  the  2nd  schedule  under  clause  2  of 
the  deed  amounted  to  261.  in  respect  of 
each  of  his  policies. 

In  December,  1890,  an  action  was 
brought  by  the  plaintifi*  company,  through 
their  liquidator,  to  recover  the  amount  of 
the  advances  and  interest  thereon  from 
the  defendant,  who,  by  way  of  defence, 
pleaded  a  set-off  of  the  amount  due  on 
the  two  policies,  and  also  a  counter-claim, 
which,  however,  was  given  up  at  the  trial. 

Charles,  J.,  gave  judgment  for  the  de- 
fendant on  his  plea  of  set-off. 

The  plaintiff  company  appealed. 

Buckley,  Q,0.,  and  H.  C,  HuU  (with 
them  H.  T.  Atkinson)^  for  the  plaintiff 
company. — ^The  provisions  of  section  38  of 
the  Bankruptcy  Act,  1883  (2),  with  regard 
to  mutual  debts  or  mutual  dealings  in 
bankruptcy  which  apply  to  a  winding-up 
by  virtue  of  section  10  of  the  Judicature 
Act,  1875,  do  not  apply  to  the  present 
case ;  and  even  if  they  do,  the  transactions 
here  between  the  company  and  the  defen- 
dant do  not  amount  to  mutual  dealings 
within  the  meaning  of  the  section.     The 

(2)  46  k,  47  Vict.  c.  52.  s.  38 :  "  Where  there 
have  been  mutual  credits,  mutual  debts,  or  other 
mutual  dealings  between  a  debtor  against  whom 
a  receiving  order  shall  be  made  under  this  Act, 
and  any  other  person  proving,  or  claiming  to . 
prove,  a  debt  under  such  receiving  order,  an 
account  shall  be  taken  of  what  is  due  from  the 
one  party  to  the  other  in  respect  of  such  mutual 
dealings,  and  the  sum  due  from  the  one  party 
shall  be  set  off  against  any  sum  due  from  the 
other  party,  and  the  balance  of  the  account,  and 
no  more,  shall  be  claimed  or  paid  on  either  side 
respectively  .  .  .** 
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obligation  of  the  company  is  not  the 
simple  one  to  pay  the  amount  of  the 
policies  when  due,  but  it  is  only  to  pay 
if  there  are  funds  belonging  to  the  com- 
pany available  for  that  purpose.  The  right 
of  the  defendant  in  respect  of  the  policies 
only  accrued  when  the  premiiuns  were 
paid,  and  payments  in  respect  of  them 
were  made  after  the  commencement  of 
the  winding-up  ;  consequently  the  debt  of 
the  company,  if  it  is  a  debt  at  all,  only 
came  into  existence  after  the  winding-up 
had  commenced,  and  cannot  be  set  off 
against  the  claim  of  the  company  under 
section  38  (2).  But  even  if  the  defendant 
has  a  right  of  set-off,  the  amount  is  limited 
to  the  amount  of  the  company's  Ainds ; 
and  if  there  were  no  funds,  then  the  set- 
off would  not  be  available.  Further,  even 
assuming  the  defendant  has  a  right  of 
set-off  under  the  section,  he  cannot  make 
use  of  it,  because  he  assigned  the  policies 
to  the  company  by  way  of  security  for 
money  lent  to  him  by  the  company ;  he 
was  only  entitled  to  a  reassignment  on 
payment  of  the  loan  and  interest,  and 
until  that  was  done  he  could  not  sue  upon 
the  policies ;  he  therefore  could  not  be  a 
creditor  of  the  company  until  the  policies 
were  redeemed. 

[Price  V.  PwrJby  (3),  Ex  p<vrte  CcUdecoU  ; 
m  re  Hart  (4),  Bx  parte  Price  ;  in  re  Lan- 
kester  (5),  In  re  The  AepkcMc  Wood  Pave- 
ment Company  ;  Zee  and  Chapman's  Case 
(6),  and  The  South  Kensington  Co-operative 
Stores;  ex  parte  Seymour  (7)  were  cited.] 

Lastly,  those  persons  whose  policies  had 
matured  did  not  form  a  different  dass  of 
creditors  from  those  policy-holders  whose 
policies  were  still  subsisting  at  the  date  of 
the  meeting  summoned  under  section  2  of 
the  Joint-Stock  Companies'  Arrangement 
Act,  1870  (1).  The  deed  of  arrangement 
which  was  assented  to  by  a  statutory 
majority  of  creditors  at  that  meeting  was 
therefore  binding  on  the  defendant,  and 
operated  as  a  release  of  the  defendant's 

(3)  15  Sol.  Joum.  p.  654. 

(4)  63  Law  J.  Rep.  Chanc.  618 ;  Law  Rep. 
25  Ch.  D.  716. 

(5)  Law  Rep.  10  Ch.  App.  648. 

(6)  54  Law  J.  Rep.  Chanc.  460 ;  Law  Rep. 
30  Ch.  D.  216. 

(7)  50  Law  J.  Rep.  Chanc.  44«  Law  Rep. 
17  Ch.  D.  161,  164. 


claim  against  the  plaintiff  company  in  in- 
spect of  the  sums  payable  on  his  policies. 

Crwmpy  Q.C.f  and  Morton  SmiA^  for  the 
defendant,  were  not  called  on. 

Lord  Eshsb,  M.R. — In  this  case  the 
plaintiff  company,  which  is  in  liquidation, 
has  brought  an  action  by  their  liquidator  to 
recover  money  lent  by  them  to  the  defen- 
dant before  they  went  into  liquidation. 
The  defendant  sets  up  as  a  defence  that  he 
had  a  right  of  set-off  against  the  company, 
or  the  liquidator,  or  both  of  them.     Upon 
that  state  of  things  it  was  argued,  first, 
that  he  had  no  right  of  set-off  at  all ;  and, 
secondly,  that  the  claim  which  he  desires 
to  rely  on  as  a  set-off  has  been  released. 
The  first  point  to  be  considered  is,  what 
would  destroy  the  right  of  set-off  when 
an  action  is  brought  against  the  defendant 
by  the  company  to  recover  a  debt  ?    Will 
the  feet  of  the  plaintiff  company  being  in 
liquidation,  and  the  action  being  brought 
by  the  liquidator,  of  itself  destroy  the  right 
of  set-off,  and  drive  the  defendant  into 
bankruptcy  to  prove  the  debt  due  to  him 
from   the  company  1     Let   us  try   what 
woidd  have  been  the  rights  of  the  parties 
in  such  a  case  under  the  old  law.     An 
action  is  brought  by  a  trustee  to  recover 
a  debt ;  the  defendant  pleads  a  set-off,  and 
it  is  said  that  it  would  have  been  a  good 
replication  which  alleged  that  the  bankrupt 
can  only  pay  1«.  in  the  pound,  and  therefore 
the  set-off  is  reduced  to  1«.  in  the  pound, 
or  to  nothing  at  all.     The  right  of  set- 
off only  arises  when  an  action  is  brought, 
and  therefore  one  must  look  to  see  what 
is  the  right  given  to  a  defendant  when 
an  action  is  brought  against  him.     Now, 
that  right  is  to  set  off  a  debt  which  is  due 
to  him  from  the  plaintiff,  but  the  debt 
due  to  him  must  be  of  the  same  kind  as 
that  for  which   he  is  being  sued.     It  is 
the  existence  of  a  debt  due  to  the  defen- 
dant upon  which  the  right  of  set-off  de- 
pends, and  the  mere  &ct  of  the  plaintiff 
being  a  bankrupt  does  not  get  rid  of  the 
debt,  but  it  prevents  the  defendant  from 
getting  in  the  bankruptcy  more  than  his 
share  of  the  assets.     The  whole  debt  still 
exists.     Therefore,   when    a    trustee    in 
bankruptcy  brings  an  action,  he  is  within 
the  very  terms  of  the  statute  of  set-off, 
and  the  defendant  has  the  right  to  set  off 
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a  debt  due  to  him  from  the  bankrupt. 
Now  what  is  the  result  of  a  plea  of  set- 
oft*!     It  never  amounted   to  a  counter- 
daim  or  set-off.     It  was  a  plea  in  bar. 
Therefore,  where  the  plea  was  proved, 
although  it  might  be  that  the  defendant 
was  the  plaintiff's  debtor  when  the  action 
was  brought,  yet  the  plaintiff's  claim  was 
barred  because  he  was  also  the  defendant's 
debtor  to  an  equal  amount.     The  defen- 
dant's right  of  set-off,  therefore,  is   not 
affected  at  all  by  the  bankruptcy  of  the 
plaintiff.     The  debts  which  could  be  set 
off  in  bankruptcy  under  the  old  practice 
were  of  a  limited  kind,  and  many  difficulties 
arose ;  but  now  the  question  of  set-off  is 
dealt  with  by  section  38  of  the  Bankruptcy 
Act,  1883,  which  has  enlarged  the  subject- 
matter  of  the  plea  of  set-off,  but  has  not 
altered  the  result  of  a  set-off  where  once 
it  exists.     A   debt  which   could   not  be 
treated  as  a  set-off  under  the  old  law  can 
now   be   so  treated,  and,  if  pleaded  and 
proved,  is  still  a  bar  to  the  action.  There- 
fore we  have  to  see  whether  under  the 
circumstances  of  this  case  the  defendant 
had  a  right  of  set-off  when  the  action  was 
brought.     The  plaintiff  company,  by  their 
liquidator,   are  suing  the  defendant  for 
money  lent  to  him  by  the  company ;  and 
he  may  answer  that  although  it  is  true  he 
owes  them  the  amount  claimed,  yet  they 
are  indebted  to  him  in  a  sum  equal  to  or 
larger  than  the  amount  claimed,  and  that 
he  is  entitled  to  set  off  that  sum  against 
their  claim.     The  date  for  payment  of  the 
policies  in  question  had  arrived  when  the 
action    was  brought,   and   the  company 
were  at  that  time  indebted  to  the  defen- 
dant,  whose   claim   was   not  one  which 
would  come  into  play  at  some  future  time, 
but  was  one  for  a  liquidated  and  ascer- 
tained amount  under  the  policies.     Now 
the  winding-up  proceedings  prevented  the 
defendant  from  getting  payment  of  the 
2,000^.  in  full,  although  he  could  prove 
for  that  amount  in  those  proceedings ;  but 
it  had  no  effect  upon  his  right  to  plead  a 
set-off  in  the  action  brought  against  him, 
and  therefore  in  this  case  it  seems  to  me 
that  he  had  a  right  to  plead  a  set-off,  which, 
if  proved,  was  a  bar  to  the  action.     It 
signifies  not  whether  it  would  have  been 
strictly  a  set-off  before  the  statute  which 
enlarged  the  subject-matter  of  a  set-off. 


23 


although  I  am  inclined  to  think  it  would ; 
but  I  have  no  doubt  that  it  is  within  the 
terms  of  the  section,  and  that  the  debt 
here  was  one  which  could  be  the  subject- 
matter  of  a  set-off  in  this  action.  It  is 
said  that  the  case  of  Ex  parte  Price ;  in 
re  Lankester  (5)  is  to  the  contraiy  effect ; 
but  I  apprehend  that  the  true  distinction 
between  that  case  and  the  present  one  is 
that  pointed  out  in  In  re  The  AaphaUic 
Wood  Pavement  Gompam,y  (6) — namely, 
that  there  there  was  no  action  at  all,  and 
that  the  Court  was  only  dealing  with  the 
rights  of  proof  in  ban^uptcy.  It  is  not 
necessary  to  consider  what  would  have 
been  the  rights  of  the  defendant  if  there 
had  been  no  action,  and  if  the  proceedings 
had  only  been  in  bankruptcy  ]  but  the 
question  is,  what  are  his  rights  in  this 
action  in  which  the  amount  of  his  set-off 
is  large  enough  to  bar  the  company's 
daim  altogether  %  This  view  of  the  case  is 
in  accordance  with  the  decision  in  In  re 
The  AaphaUic  Wood  Pavement  Company 
(6),  and  is  not  contrary  to  that  in  Ux 
parte  Price  ;  in  re  Ixmkester  (5).  There- 
fore, unless  it  can  be  said  that  the  com- 
pany have  been  released  from  their  debt 
due  to  the  defendant,  and  that  he  assented 
to  take  the  Sun  Company  as  his  debtor, 
then  he  is  entitled  to  the  benefit  of  his 
set-off  and  can  bar  the  plaintiffs'  claim. 

The  question  with  regard  to  the  release 
depends  upon  what  happened  at  the  meet- 
ing of  policy-holders  wluch  was  called,  and 
whether  what  was  there  done  binds  the 
defendant  to  the  extent  of  releasing  the 
plaintiff  company  from  their  liability  to  the 
defendant.  The  rights  of  the  parties  at 
the  time  when  the  action  was  brought 
must  be  considered  in  order  to  determine 
this  question.  Now,  with  regard  to  the 
meeting,  when  we  are  considering  who  are 
the  persons  who  must  be  summoned  to  it, 
and  who  are  to  be  dealt  with  as  different 
classes,  we  must  also  consider  for  what 
purpose  the  meeting  is  called,  and  the 
condition  of  things  at  the  date  of  the 
meeting,  because  those  who  at  that  time 
have  a  right  to  be  summoned  to  it  are  the 
persons  to  be  present  at  it.  The  Act  of 
Parliament  under  which  that  meeting  was 
convened  provides  that  the  persons  who, 
being  the  creditors  of  a  company,  are  to 
be  summoned  to  the  meeting  are  those 
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who  can  be  divided  into  certain  classes, 
but  the  Act  does  not  define  those  classes. 
We  can  only  construe  the  word  "  class  " 
as  between  the  different  creditors  by  look- 
ing at  the  statute  to  see  for  what  purposes 
they  are  to  be  divided  into  different 
classes.  The  reason  for  such  a  division  is 
that  the  interests  of  the  creditors  forming 
the  different  classes  are  different,  and, 
therefore,  if  a  substantial  difference  as 
regards  the  circumstances  can  be  found  to 
exist  between  the  different  creditors  which 
may  affect  their  minds  differently  so  &r 
as  concerns  the  matter  to  which  they  are 
to  exercise  their  judgment,  then  they  must 
be  divided  into  different  classes.  Then 
comes  the  question  whether  all  the  per- 
sons summoned  to  the  meeting  were  per- 
sons who  had  the  same  interests — ^that  is 
to  say,  whether  they  woe  persons  whose 
policies  had  to  be  dealt  with.  Now  the 
persons  summoned  to  the  meeting  were 
policy-holders ;  but  the  defendant,  in  my 
opinion,  was  not  a  policy-holder  at  all, 
because  his  policies  had  been  fulfilled; 
their  amount  was  due  and  payable,  so 
that  he  was  a  creditor  of,  and  could  have 
sued,  the  plaintiff  company  for  that 
amount.  The  defendant  at  the  date  of 
the  meeting  had  a  vested  cause  of  action, 
but  the  policy-holders  had  none;  he  was 
not  in  a  position  to  consider  the  matter 
from  the  same  point  of  view  as  those 
policy-holders  who  had  been  summoned 
to  the  meeting.  The  defendant,  there- 
fore, as  well  as  those  persons  like  him 
whose  policies  had  matured,  formed  a 
different  class  from  those  persons  who  had 
been  summoned  as  policy-holders — ^that  is 
to  say,  those  policy-holders  whose  policies 
had  to  be  desJt  with.  I  therefore  think 
that  he  was  not  properly  summoned  to  the 
meeting,  and  consequently  he  was  not 
bound  by  what  was  done  at  that  meeting. 
The  judgment  of  Mr.  Justice  Charles  in  the 
Court  below  was  therefore  right,  and  must 
be  affirmed.  I  also  think  he  was  right  in 
holding  that  the  effect  of  the  section  is  to 
enlarge  the  subject-matter  of  the  plea  of 
set-off.  I  also  think,  as  I  have  already 
stated,  that  the  set-off,  even  without  the 
statute,  would  have  been  a  good  set-off, 
and,  being  available  in  respect  of  a  debt 
then  due  to  the  defendant,  is  a  bar  to  the 
action. 


BowEN,  L.  J. — ^I  am  of  the  same  opinion. 
This  is  an  action  brought  for  money  lent, 
and  the  defendant  seeks  to  rely  upon  the 
defence  that  he  is  entitled  as  against  the 
company  to  treat  as  a  set-off  money  due  to 
him  on  pohdes  granted  by  the  company, 
which  money  accrued  due  on  the  7th  of 
May,  1888.  At  that  date  a  petition  had 
already  been  presented  to  wind  up  the 
company ;  but,  notwithstanding  that  peti- 
tion, the  defendant  continued  to  pay  the 
premiums  on  the  policies  up  to  the  day  on 
which  the  policies  matured  and  a  large 
sum  of  money  became  payable  to  him  by 
the  company.  What  was  his  position  on 
that  day  1  The  company  was  then  being 
wound  up  under  the  winding-up  order, 
which  related  back  to  the  day  on  which 
the  petition  to  wind  up  the  company  was 
presented ;  and  the  defendant  was  in  the 
position,  on  the  one  hand,  of  a  person  who 
had  effected  policies  with  the  company, 
and  had  assigned  those  pohcies  to  secure 
advances  made  to  him  by  the  company, 
and  on  the  other  hand  of  a  person  who 
was  entitled  as  against  the  company  to 
say  that  a  sum  of  2,000Z.  had  accrued  due 
on  the  policies,  and  was  owed  to  him  by 
the  company.  It  is  true  that  he  could 
not  successfully  prosecute  his  daim 
against  the  company  for  that  sum  by  ac- 
tion, because  of  the  winding-up  proceed- 
ings ;  but  he  was  entitled  to  prove  against 
the  company  in  respect  of  his  claim.  The 
defendant's  case  is,  therefore,  to  be  dis- 
tinguished from  that  of  the  other  policy- 
holders, who  had  rights  under  policies 
which  had  not  matured.  That  being  the 
state  of  things,  he  went  on  paying  the 
premiums  after  the  winding-up  until  the 
date  when  his  policies  matured,  and  con- 
sequently the  value  of  his  claim  against 
the  company  on  his  policies  had  become 
fixed  and  ascertained.  This  would  op- 
erate to  his  benefit  even  under  the 
winding-up,  in  the  same  way  as  that 
pointed  out  in  Mcus/arlcm^a  Claim;  In 
re  The  Northern  CowrUiea  of  England 
Fire  Inawrcmce  Covn/pany  (8)  and  In  re 
Bridges;  Hill  v.  Bridges  (9).    Thedefend- 


(8)  50  Law  J.  Rep.  Ohanc.  273  ;  Law  Rep.  17 
Ch.  D.  337. 

(9)  60  Law  J.  Rep.  Chanc.  470  ;  Law  Rep.  17 
Ch.  D.  342. 
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ant,  moreover,  had  received  the  advances 
made  by  the  company,  and  was  entitled  to 
use  a  counter-claim — or,  to  speak  more 
correctly,  a  set-off  against  any  action  which 
the  company  might  bring  against  him  to 
recover  the  advances  made  to  him.     It  is  . 
true  that  he  could  not,  because  of  the 
winding-up  proceedings,  either   sue   the 
company,   or  counter-claim  in  the  strict 
sense  of  the  term ;  but  if  the  company 
sued  him  for  the  advances,  he  could  say 
that   the   transactions    had    resulted    in 
mutual  debts,  and  that  he  was  entitled  to 
set  off  his  debt  to  the  company  against 
the  debt  of  the  company  to  lum.     If  that 
was  his  position  when  the  policies  matured, 
I  think  he  would  not  be  in  a  worse  posi- 
tion when  he  was  sued  by  the  company, 
but  was  entitled  to  make  use  of  his  de- 
fence of  set-off,  the  amount  of  which  is 
large  enough  to  bar  the  claim  of  the  com- 
pany altogether.      I  do  not  think   it  is 
necessary  to  consider  what  would    have 
been  the  rights  of  the  parties  if  there  had 
been  bankruptcy  proceediugs  only  and  no 
action  had  been  brought.     The  winding- 
up  proceedings  have  not  taken  away  the 
defendant's  right  of  set-off  as  a  defence  to 
the  present  action,  because  those  proceed- 
ings have  in  no  way  altered  the  rights  and 
position  of  the  parties  with  regard  to  this 
matter.     I  agree  with  the  Master  of  the 
BoUs  that  tins  is  a  good  set-off  at  law ;  but 
even  if  it  is  not — and  that  could  only  be  so 
by  reason  of  the  policies  having  been  as- 
signed to  the  secretary  of  the  company — 
yet,  even  taking  that  into  account,  it  would 
be  a  good  set-off  in  equity  when  the  com- 
pany sued  him  in  respect  of  their  claim. 
Even  if  that  be  not  so,  then  there  is  sec- 
tion 38  of  the  Bankruptcy  Act,  1883,  the 
effect  of  which  is  to  enlarge  the  meaning 
of  the  word  "  set-off."     Having  regard  to 
what  was  said  by  Lord  Justice  Cotton  in 
the  case  of  In  re  The  AaphaUic  Wood  Pave- 
mevU  Company  (6),  and  cited  at  length  by 
Mr.  Justice  Charles  in  his  judgment  in 
this  case  in  the  Court  below,  it  appears 
clear  to  me  that,  even  if   this  is  not  a 
mutual  debt,  it  is  at  all  events  a  mutual 
dealing.     It  is  said  that  the  case  of  Ex 
parte  Price  ;  in  re  Lcmkester  (5)  is  incon- 
sistent with  that  decision,  and  governs  the 
present  case.     I  am  unable  to  agree  with 
that  contention.     The  case  of  Ex  parte 
Vol.  62.— Q.B. 
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Price  ;  in  re  Lankester  (5)  was  one  which 
dealt  only  with  the  mutual  rights  of 
parties,  with  regard  to  the  proof  of  set-off 
in  a  winding-up  only  and  therefore  it 
does  not  affect  a  question  of  set-off  where 
an  action  has  been  brought.  Further, 
that  case  was  one  in  which  the  Court  was 
dealing  with  the  valuation  of  current 
policies  which  were  subsisting  at  the  time 
when  the  question  of  the  right  of  set-off 
was  being  considered.  In  this  case  there 
was  not  an  existing  policy,  but  one  which 
had  matured,  and  consequently  we  have 
to  deal  with  the  rights  of  a  person  entitled 
to  the  full  value  of  his  policy.  To  my 
mind,  there  is  in  this  case  either  a  mutual 
debt  or  a  mutual  dealing,  and  unless  the 
deed  here  amounts  to  a  release  of  the  de- 
fendant's claim  against  the  company,  they 
are  out  of  Court.  The  question  whether 
there  has  been  a  release  depends — 
first,  upon  the  construction  of  the  docu- 
ment ;  and,  secondly,  upon  what  is  the 
effect  of  the  statute  on  that  document.  I 
doubt  much  whether  the  expression 
"policy-holder"  used  in  that  document 
includes  those  who  have  been  policy- 
holders, but  whose  policies  have  matured, 
not  by  death,  but  by  the  happening  of 
the  event  upon  which  the  money  was  to 
become  payable ;  but  it  is  not  necessary 
to  decide  that  question  if  the  deed  of 
arrangement,  upon  the  proper  construction 
of  section  2  of  the  Joint-Stock  Companies 
Act,  1870,  does  not  bind  the  dissentient 
creditors,  for  the  defendant  was  a  dis- 
sentient creditor,  and,  if  the  deed  was  not 
binding,  would  have  the  right  to  set  it  at 
defiance.  Now  that  statute  enables  the 
majority  of  the  creditors  or  of  a  class  of 
creditors  to  bind  the  minority.  It  is 
legislation  of  a  most  formidable  and  com- 
pulsory character  as  regards  dissentient 
or  would-be  dissentient  creditors.  It 
must  therefore  be  construed  with  great 
care,  so  as  not  to  place  in  the  hands  of 
certain  of  the  creditors  a  power  to  compel 
dissentient  creditors  to  do  something 
which  it  would  be  unreaj9onable  to  require 
them  to  do.  If  we  are  to  construe  section 
2  in  the  way  suggested  on  behalf  of  the 
plaintiff  company,  we  should  really  be 
holding  that  a  class  of  policy-holders,  com- 
posed of  those  whose  interests  must  be 
uncertain  and  must  depend  upon  futurity, 
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may  by  a  majority  in  value  override  and 
stamp  out  the  interests  of  those  who  have 
nothing  to  do  with  futurity  and  whose 
rights  have  already  been  ascertained.  In 
other  words,  persons  who  are  in  a  most 
advantageous  position  are  to  be  for  ever 
shut  out  by  persons  whose  rights  have 
not  matured — ^that  is,  by  policy-holders 
whose  policies  are  subsisting,  and  who  have 
the  deepest  interest  in  sacrificing  the 
rights  of  those  whose  policies  have  matured. 
Those  persons  have  no  community  of  in- 
terest, and  there  is  no  common  system  of 
valuation  by  which  their  claims  can  be 
ascertained.  That  being  so,  ought  the 
statute  to  be  so  construed  as  to  include 
all  these  persons  in  one  class  I  Now,  in 
order  to  find  out  what  the  section  means 
by  the  term  "  dass,"  which  is  extremely 
vague,  and  may,  according  to  circum- 
stances, be  only  one  degree  less  vague  than 
the  expression  "  creditor,"  one  must  look 
to  see  what  is  the  scope  of  the  section, 
which  is  one  enabling  the  Court  to  order 
a  meeting  of  creditors,  or  any  dass  of 
such  creditors,  to  be  called,  at  which 
meeting  if  a  majority  in  number  repre- 
senting three-fourths  in  value  of  such 
d^editors,  or  class  of  creditors,  present, 
agree  to  an  arrangement  between  the 
company  and  such  creditors,  or  class  of 
creditors,  then  such  arrangement,  if  sanc- 
tioned by  an  order  of  the  Court,  is  to  be 
binding  on  all  such  creditors,  or  class  of 
creditors.  It  seems  plain  that  such  a 
meaning  must  be  given  to  the  term 
'^dass'*  as  would  prevent  the  section 
being  so  worked  as  to  cause  confiscation 
and  injustice,  and  that  it  must  be  con- 
fined to  persons  whose  interests  are  not 
so  dissimilar  as  to  prevent  them  con- 
sulting together  with  a  view  to  the  com- 
mon interest.  If  that  be  so,  then  for  the 
purpose  of  considering  the  deed  of  arrange- 
ment under  which  the  Sun  Life  Assurance 
Company  took  over  the  polides  of  the 
plaintiff  company,  it  is  necessary  to  con- 
strue the  clause  so  as  not  to  indude  those 
persons  whose  policies  have  already  ripened 
into  debts,  and  those  whose  policies  are 
subsisting  and  may  not  ripen  into  debts 
for  many  years  to  come.  A  person  like 
the  defendant,  to  whom  the  plaintiff  com- 
pany owed  a  fixed  and  ascertained  sum 
on  his  polides,  was  in  a  totally  different 


position  from  that  of  other  policy- 
holders whose  interests  are  uncertain.  It 
seems  to  me,  therefore,  that  it  was  not 
right  to  summon  as  one  and  the  same 
class  those  policy-holders  whose  polides 
had  matured  and  those  whose  polides 
were  subsisting.  In  my  opinion,  there 
was  no  release  so  £ar  as  regards  the  de- 
fendant's claim  against  the  plaintiff  com- 
pany, and  the  appeal  must  therefore  be 
dismissed.  I  am  not  sorry  we  have  been 
able  to  call  attention  to  section  2  of  the 
Joint-Stock  Companies  Act,  1870,  the 
provisions  of  which  are  often  used  very 
carelessly  and  unjustly. 

Kay,  L.J. — I  am  of  the  same  opinion. 
I  think  that  the  plaintifife'  case  fails  en- 
tirely upon  the  particular  &ct6  of  the  case, 
which  are  peculiar  and  may  never  possibly 
occur  again.  The  defendant  effected  with 
the  plaintiffs  two  polides  on  the  5th  of 
February,  1879.  Those  polides  were  in 
a  form  which  entitled  his  representatives 
to  recover  the  amount  if  he  died  before 
the  7th  of  May,  1888,  and  made  it  pay- 
able to  him  if  he  were  alive  on  that  day. 
There  were,  therefore,  two  events,  on  the 
happening  of  either  of  which,  either  he  or 
his  representatives  became  entitled  to  the 
money,  provided  the  premiums  had  been 
paid.  These  two  policies  were  subse- 
quently mortgaged  by  the  defendant  to 
the  plaintiff  company  to  secure  moneys 
lent  to  him  by  the  company,  who  have 
now  brought  this  action  to  recover  the 
moneys  so  lent  to  him.  Each  of  the 
policies  is  in  the  usual  form,  and  ex- 
presses that  the  capital  funds  of  the  com- 
pany only  are  to  be  liable  for  the  amount 
insured,  the  effect  of  which,  as  stated  in 
In  re  The  State  Fire  Instirance  Company 
(10),  is  not  to  create  a  charge  upon  the 
funds  of  the  company,  but  is  a  sort  of 
condition  that  the  company  will  only  be 
liable  to  pay  the  amount  of  the  policy  if 
at  the  time  when  the  claim  is  made  they 
have  sufficient  funds  to  do  so.  That  being 
the  state  of  things,  a  petition  to  wind  up 
the  company  was  presented  on  the  5th  of 
August,  1887 ;  and  on  the  2nd  of  Sep- 
tember a  provisional  liquidator  was  ap- 
pointed.    The  defendant,  after  the  wind- 

(10)  1  De  Gez,  J.  &  S.  634 ;  33  Law  J.  Bep. 
Chanc.  123. 
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ing-up  petition  had  been  presented,  con- 
tinued to  pay  the  premiums  to  the 
provisional  liquidator  up  to  the  time 
when  the  poHcies  matured — namely,  on 
the  7th  of  May,  1888.  No  winding-up 
order  had  been  made  at  that  date,  and 
tlie  defendant  claimed  to  be  entitled  to 
the  amount  of  the  policies,  as  being  a  debt 
due  to  him  from  the  company.  It  was 
said  that  no  such  debt  was  owing  to  the 
defiandant,  because  he  had  SLSsigned  the 
policies  to  a  trustee  on  behalf  of  the  com- 
pany to  secure  certain  advances  made  to 
him  by  the  company,  and  that,  conse- 
quently, they  were  not  liable  to  the  defen- 
dant. The  assignment  of  the  policies  did 
not,  in  my  opinion,  alter  the  liability  of 
the  company  to  the  defendant,  because 
he  was  entitled  to  have  them  reassigned 
on  payment  of  the  moneys  lent  to  him» 
The  winding-up  order  was  made  on  the 
30th  of  July,  1889,  and  this  order  related 
back  to  the  date  of  the  winding-up  peti- 
tion— ^namely,  the  5th  of  August,  1887 — 
although  the  defendant  had  in  the  mean- 
time paid  the  premiums  to  the  provisional 
hquidator.  llien  some  time  afberwardsT— 
namely,  on  the  11th  of  August,  1890 — a 
deed  of  arrangement  was  entered  into, 
which  is  relied  upon  as  a  release  of  the 
debt  owing  from  the  company  to  the 
defendant.  This  action  is  now  brought  by 
the  company  to  recover  the  moneys  lent 
to  the  defendant,  who  claims  to  be  entitled 
to  set  off  the  moneys  due  on  the  policies, 
and  contends  that  under  section  10  of  the 
Judicature  Act,  1875,  the  provisions  of 
section  38  of  the  Bankruptcy  Act,  1873, 
as  to  "mutual  credit  and  set-oflF"  in 
bankruptcy  proceedings  apply  to  a  wind- 
ing-up ;  and  that,  inasmuch  as  the  trans- 
action here  amounted  to  a  mutual  credit 
or  dealing  within  section  38,  he  is  entitled 
to  have  an  account  taken  as  between  him- 
self and  the  company,  when  a  balance  will 
very  probably  be  found  in  his  fisLvour. 
The  compcuQy  do  not  deny  that  when  the 
defendant's  policies  matured  there  were 
sufficient  funds  to  pay  them,  and  conse- 
quently at  that  time  they  were  indebted 
to  the  defendant  for  the  whole  of  the 
money  payable  on  the  policies. 

The  only  case  which,  to  my  mind,  raises 
any  dijfficulty  as  to  the  defendant  being 
entitled  to  a  set-off  is  that  of  Ex  parte 
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Price ;  in  re  Lankesier  (5).  It  seems  to 
me  there  is  a  broad  distinction  between  the 
two  cases.  There  a  proof  was  put  in  in 
the  bankruptcy  of  the  assured  by  the 
company,  and  the  trustee  in  bankruptcy 
attempted  to  avail  himself  of  the  mutual 
credit  clause,  because  at  the  date  of  the 
bankruptcy  the  bcmkrupt  was  entitled  to 
a  current  policy  which  had  not  then 
matured.  The  bankrupt,  who  was  un- 
doubtedly indebted  to  the  company  for 
money  advanced  on  the  policy,  tried  to 
set  off  the  estimated  value  of  what  might 
become  due  on  the  policy ;  but  the  Court 
held  that  no  set-off  could  be  allowed.  In 
the  case  before  us  the  sum  which  the 
defendant  claims  to  be  entitled  to  set  off 
had  already  accrued  due,  and  the  cases 
which  have  been  cited  by  Lord  Justice 
Bowen  shew  that  it  is  an  ascertained  and 
liquidated  sum.  In  my  opinion  that 
makes  all  the  difference  between  the  pre- 
sent case  and  that  of  Ex  parte  Price ;  in 
re  Lwnhest&r  (5).  Therefore,  without  in 
any  way  desiring  to  throw  the  smallest 
doubt  on  that  decision,  I  think  it  is  dis- 
tinguishable on  the  ground  I  have  stated 
fi[^m  the  present  case,  which  more  nearly 
approaches  that  of  In  re  The  AephaUic 
Wood  Pavement  Company  (6).  In  the 
present  case  the  policies  matured  by  reason 
of  the  defendant  having  fulfilled  the  con- 
ditions by  payment  of  the  premiums  after 
the  winding-up  petition  had  been  pre- 
sented, and  there  was  therefore  a  clear 
debt  due  on  the  policies  at  the  time  when 
the  present  action  was  brought.  I  dis- 
regard the  argument  that  there  was  no 
debt,  because  the  debtor  had  assigned  the 
policies  to  secure  the  amount  of  the 
moneys  lent  to  him,  because  there  would  be 
a  set-off  in  equity  in  cases  where^  if  there 
had  not  been  such  an  assignment  as  in 
this  case,  there  would  have  been  a  set-off 
at  law.  When  the  policies  matured  the 
company  were  liable  to  the  defendant  for 
their  amount,  subject,  of  course,  to  the 
charge  on  the  policies  for  the  advances 
made  to  him.  I  think  that  the  defendant 
had  probably  a  set-off  in  equity  against 
the  company  in  this  action  wholly  apart 
from  the  provisions  of  section  38  of  the 
Bankruptcy  Act,  1883,  as  to  set-off  in 
bankruptcy,  which  are  applied  to  winding- 
up  proceedings  by  section  10  of  the  Judica- 
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ture  Act,  1875.  But  even  if  that  is  not  so, 
I  think  there  was  clearly  a  mutual  dealing 
between  the  company  and  the  assured, 
which  would  entitle  him  to  have  an 
account  taken  as  between  him  and  the 
company,  and  to  make  a  claim  against  the 
company  under  the  mutual  credit  clause. 
On  this  part  of  the  case,  therefore,  I  also 
agree  with  what  has  been  said  by  the 
other  members  of  the  Court. 

The  next  question  is  with  regard  to  the 
deed  of  arrangement  entered  into  between 
the  plaintifis  and  the  Sun  life  Assurance 
Company  on  the  1 1th  of  April,  1 890.   Now 
that  deed  provides  for  the  liquidation  of 
current  policies,  and  also  by  clause  2  for 
policies  which,  but  for  the  winding-up 
order,  would  have  matured  between  the 
4th   of  August,    1887,   and    the  4th   of 
August,    1890.       The    language    used — 
"  would    have    matured " — is    somewhat 
loose,   and  would   not  apply  where  the 
assured  was  alive  after  a  £xed  date  on 
which  a  policy  had  matured.     But  even 
supposing  that  clause  does  apply,  what  is 
relied  on  is  clause  11,  by  which  all  policy- 
holders of  the  plaintiff  company  who  were 
such  on  the  4th  of  August,  1887,  are  to 
accept    the    provisions  of   the    deed    of 
arrangement  in   full    satisfaction   of   ail 
claims  on  the  plaintiff  company  and  its 
assets.     Without  discussing  the  question 
whether  this  clause  is  binding  on  a  par- 
ticular policy-holder  whose  claim  is  a  valid 
one,  I  am  not  satisfied  that  it  amounts 
to  a  release  of  the  defendant's  claim  against 
the  plaintiff  company.     It  cannot,  in  my 
opinion,  be  contended  that  the  effect  of 
this  clause  is  to  deprive  a  person  like  the 
defendant  who  had  an  existing  right  of 
set-off,  of  such  right,  of  set-off.     I  there- 
fore think  this  clause  does  not  apply.     I 
also  think  it  very  doubtful  whether  this 
deed  of  arrangement  is  binding  at  all  on 
a  policy-holder  in   the    position   of  the 
defendant.      He  was  one  of  a  class  of 
policy-holders  who  never  held  a  separate 
meeting,  but  was  summoned  to  a  meeting 
with  policy-holders  whose  policies  had  not 
matured  but  were  current  policies.     The 
defendant  was  a  person  whose  policies  had 
matured  at  the  time  of  the  meeting,  and 
who  had  a  right  to  set  off  the  amount  due 
on  those  policies  to  him  from  the  plaintiff 
company  against  the  amount  due  £rom  him 


to  the  company,  and  in  both  these  respects 
his  position  was  different  from  that  of  the 
holders  of  current  policies.  I  therefore 
think  that  the  deed  did  not  operate  as  a 
release  by  him  of  the  debt  due  from  the 
company,  and  consequently  was  not  bind- 
ing upon  him  (11). 

Appeal  dMftMMed, 

Solicitors — J.  Robinson,  f or  plaintiffis ;  N.  Jour- 
dain,  for  defendant. 


1892.    7 

Oct.  31.  j  KNIGHT   i;.    LEE. 

Gaming — Gamhig  Act,  1892  (65  Vict, 
c.  9) — Claim  by  Betting  Agent  for  Money 
invested  prior  to  passing  of  Act — Appli- 
cation  of  Act, 

The  Gaming  Act,  passed  20th  May, 
1892,  is  not  retrospective,  tmd  therefore  no 
bar  to  an  action  to  recover  money  invested 
by  a  tuff  commission  agent  for  his  prin- 
cipal prior  to  that  date. 

This  was  an  appeal  by  the  defendant 
from  a  decision  in  a  County  Court,  by 
leave  of  the  learned  Judge.  The  notice 
of  motion  was  that  judgment  for  the  plain- 
tiff for  HZ.  I2s,  Qd,  be  set  aside,  and, 
in  lieu  thereof,  judgment  be  entered  for 
the  defendant,  upon  the  ground  that  the 
ruling  of  the  learned  County  Court  Judge 
— ^that  the  provisions  of  the  Gaming  Act, 
1892  (55  Vict.  c.  9),  were,  under  the  cir- 
cumstances, no  bar  to  the  action — ^was 
bad  in  law. 

In  November,  1891,  the  defendant  in- 
structed the  plaintiff,  a  turf  commission 
agent,  to  make  bets  for  him  on  horses 
which  ran  in  races  at  various  dates  in  that 
month.  At  the  end  of  the  month  the  plain- 
tiff claimed  IIZ.  12«.  6<^.  as  the  balance 
due  to  him  on  sums  so  invested  by  him 
for  the  defendant.  The  defendant  dis- 
puted the  amount,  and  refused  to  pay  it, 
and  the  matter  stood  over  for  a  consider- 
able length  of  time.  On  the  20th  of  May, 
1892,  the  Gaming  Act  (55  Vict.  c.  9)  came 

(11)  See,  as  to  mutual  credit,  Merle's  Hotel 
Company  v.  Jonas  (56  Law  J.  Rep.  Q.B.  278  ; 
Law  Rep.  18  Q.B.  D.  469). 
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into  operation.  On  the  11th  of  June  the 
plaintiff  issued  a  summons  in  the  County 
Court  to  recover  the  11^.  12«.  Qd.y  which 
came  on  for  hearing  on  the  22nd  of  July, 
when  the  defendant's  solicitor  took  a  pre- 
liminary objection  that  the  Act  was  a  bar 
to  the  action.  The  plaintiff's  solicitor  sub- 
mitted that  if  this  contention  were  to  be 
accepted,  the  Act  would  be  made  retro- 
spective in  its  operation,  which  was  not 
intended  by  the  Legislature.  This  view 
was  adopted  by  the  learned  County  Court 
Judge,  who  overruled  the  objection  and 
gave  judgment  for  the  plaintiff.  | 

Morten^  for  the  defendant  (the  appel- 
lant).— The  sole  question  is  whether  or 
not,  since  the  passing  of  the  Gfuning  Act 
on  the  20th  of  May  in  the  present  year, 
a  betting  agent  can  bring  an  action  to 
recover  sums  which  he  alleges  he  has  paid 
on  behalf  of  his  principal  before  the  Act 
was  passed.  Section  1  enacts  that  "  any 
promise,  express  or  implied,  to  pay  any 
person  any  sum  of  money  paid  by  him 
under  or  in  respect  of  any  contract  or 
agreement  rendered  null  and  void  by  the 
Act  8  &  9  Vict.  c.  109,  or  to  pay  any  sum 
of  money  by  way  of  commission,  fee,  re- 
ward, or  otherwise  in  respect  of  such  con- 
tract, or  of  any  services  in  relation  thereto 
or  in  connection  therewith,  shall  be  null 
and  void,  and  no  action  shall  be  brought 
or  maintained  to  recover  any  such  sum  of 
money."  It  is  submitted  that  these  last 
words,  "and  no  action  shall  be  brought 
or  maintained  to  recover  any  such  sum  of 
money,"  give,  and  were  intended  by  the 
Legislature  to  afford,  such  a  retrospective 
operation  to  the  Act  as  to  bar  the  present 
action,  which  has  been  commenced  since 
the  date  of  the  Act,  although  the  alleged 
payments  were  made  before  it  was  passed. 
It  may  be  that  the  first  part  of  the  section 
is  prospective  only,  and  that  the  words 
"  promise,  express  or  implied,"  may  relate 
to  a  promise  "  hereafter  " — ^that  is,  after 
the  passing  of  the  Act ;  yet  this  does  not 
prevent  the  operation  of  the  last  clause 
being  retrospective  so  far  as  the  present 
claim  is  concerned. 

lyEyruxmrt,  for  the  plaintiff  (the  respon- 
dent).— It  is  submitted  that  this  action 
can  be  properly  maintained,  and  that  the 
words  of  the  Act,  "  and  no  action  shall," 
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&c.,  relied  on  by  the  other  side,  have  not 
the  retrospective  effect  contended  for. 
They  contain  no  sufficiently  expressed  in- 
tention of  the  Legislature  that  the  opera- 
tion of  the  Act  shall  be  retrospective — 
Moon  V.  Durden  (The  " Eunning  Hein** 
Case)  (1)  and  Gillmore  v.  Shooter  (2). 

Morten,  in  reply. — Moon  v.  Dwrden  (1) 
is  not  in  point.  That  decision  turned  on 
the  words  of  section  18  of  8  h  9  Vict, 
c.  109:  "No  suit  shall  be  brought  or 
maintained."  The  judgment  there  went 
upon  the  construction  of  the  word  "  main- 
tained." The  only  decision,  as  yet,  upon 
this  Act  is  one  of  Williams,  J.,  in  Suaaen- 
bach  V.  FitzGihhon  (reported  in  the  Law 
Gazette  of  July  15,  1892,  p.  124).  There 
it  was  held  that  a  pending  action  was  not 
barred ;  but  it  is  otherwise  here,  for  the 
present  action  was  not  commenced  till 
after  the  Act  had  been  passed  (3). 

Matbew,  J. — This  is  a  case  in  which 
the  learned  County  Court  Judge  gave 
judgment  for  the  plaintiff  upon  the  ground 
that  the  statute  55  Vict.  c.  9  did  not 
operate  retrospectively,  nor  as  a  bar  to  the 
claim.  We  are  of  opinion  that  this  judg- 
ment must  be  affirmed.  The  plaintiff,  a 
turf  commission  agent,  was  employed  by 
the  defendant  to  make  bets  for  him,  and 
the  relation  of  debtor  and  creditor  was 
thus  created  between  them  upon  the 
principle  laid  down  in  Hea^  v.  Anderson 
(4).  Then  comes  the  statute  55  Vict.  c. 
9,  passed  on  the  20th  of  May  of  the  present 
year  (1892),  and  the  question  before  us 
is  whether  it  is  or  is  not  retrospective. 
The  general  rule  in  construing  recent 
statutes  is  that  they  are  not  to  be  held 
retrospective  in  their  operation  unless 
they  contain  a  sufficiently  expressed  in- 
tention of  the  Legislature  to  that  effect. 
This  is  a  sound  principle,  and  ought  to  be 
applied.  In  the  present  case  Mr.  Morten 
argues  that  it  was  the  intention  of  the 
Legislature  that  this  Act  should  be  retro- 

(1)  2  Exch.  Rep.  22. 

(2)  2  Mod.  310. 

(3)  The  Queen  v.  BirtwhUtle  (58  Law  J.  Rep. 
M.C.  158) — where  it  was  held  that  a  statute 
intended  to  core  an  existing  evil  might  be  re- 
trospective without  express  words — was  not 
cited. 

(4)  53  Law  J.  Rep.  Q.B.  533;  Law  Rep. 
13  Q.B.  D.  779. 
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spective ;  because  any  other  interpretation 
of  section  1  (which  comprises  the  whole 
Act)  would  be  inconsistent  with  the 
latter  portion  of  it.  Now  the  section 
begins  thus:  ''Any  promise,  express  or 
implied,  to  pay  any  person  any  sum  of 
money  paid  by  him  under  or  in  respect  of 
any  contract  or  agreement  rendered  null 
and  void  by  the  Act  8  &  9  Vict.  c.  109,  or 
to  pay  any  sum  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise,  in  re- 
spect of  any  such  contract,  or  of  any 
services  in  relation  thereto,  or  in  connec- 
tion therewith,  shall  be  nidi  and  void." 
So  fiEu*,  and  up  to  this  point,  the  whole  of 
the  section  is  prospective,  and  Mr.  Morten 
admits  that  after  the  words  "  promise  ex- 
press or  implied,"  the  words  "hereafter 
made  "  may  be  read  in.  The  section  then 
continues :  "  and  no  action  shall  be  brought 
or  maintained  to  recover  any  such  sum  of 
money,"  and  Mr.  Morten  argues  that  this 
part  of  the  section  is  both  prospective  and 
retrospective.  I  cannot  agree  with  this 
contention.  In  my  opinion  the  word 
"  such,"  placed  where  it  is,  effects  a  repe- 
tition of  the  first  part  of  the  section, 
and  relates  back  to  the  sums  of  money 
dealt  with  by  the  first  part.  Mr.  Morten's 
view  would  assign  no  value  whatever  to 
the  word  "such."  In  my  opinion  the 
words  "  hereafter  made "  must  be  read 
into  the  section  aftier  the  words  "  promise 
express  or  implied  ";  and  the  word  "  such  " 
in  the  second  part  of  the  section  refers 
only  to  the  sums  of  money  dealt  with  in 
the  first  part — ^that  is  to  say,  sums  of 
money  due  on  promises  hei'eafter  to  be 
made. 

Bruce,  J. — I  am  of  the  same  opinion. 
The  Court  is  always  reluctant  to  construe 
statutes  in  any  way  calculated  to  restrict 
their  operation.  My  bi-other  Mathew, 
however,  has  given  a  construction  of  this 
statute  quite  consistent  with  the  words  of 
the  section,  which,  I  agree,  do  not  render 
its  operation  retrospective. 

Appeal  dismissed. 

Solicitors— Parkiss  &  Co.,  agents  for  H.  J.  King, 
Salisbury,  for  plaintiff;  Clarke,  Bawlings  & 
Co.,  agents  for  Hodding  &  Jackson,  Salisbury, 
for  defendant. 


TATHAH   V.   BEBVE. 


1892.    -) 
Nov.  3.  j 

Gaming — Wagering  OavUraot  —  Miyney 
paid  in  respect  of  a  Wager — 55  Viet.  e.  9. 

Money  paid  to  satisfy  lost  bets  at  the 
reqtMSt  of  a  third  party  cannot  be  recovered^ 
even  if  the  person  paying  is  ignarcmt  of 
the  purpose  for  which  the  money  is  paid. 
It  is  money  paid  in  respect  of  a  wagering 
contract^  and  its  recovery  is  prohibited  by 
55  Viet.  o.  9. 

This  was  an  action  brought  to  recover 
money  paid  by  the  plaintiff  at  the  defen- 
dant's request.  The  fiusts  were  not  in  dis- 
pute. The  defendant  had  written  to  the 
plaintiff:  "Dear  Mr.  Tatham,— Kindly 
settle  the  enclosed  account  for  me,  as  I 
don't  know  where  to  find  all  the  men,  and 
I  have  to  catch  an  early  train  to  Henley." 
The  account  was  enclosed,  and  amounted 
to  148^.  The  plaintiff  paid  this  money  as 
requested.  The  money  was  paid  to  satisfy 
bets  lost  by  the  defendant.  The  action 
came  before  the  Court  in  this  way :  the 
plaintiff  took  out  a  summons  under  Order 
XIV.  for  leave  to  sign  judgment,  and  the 
Judge  at  chambers  referred  the  summons 
to  the  Court.  Both  parties  agreed  to  treat 
the  hearing  of  the  summons  as  the  trial 
of  the  action. 

Bosanqtietf  Q.C.y  and  Lynden  Bell,  for 
the  plaintiff.  —  The  plaintiff  paid  this 
money  at  the  defendant's  request,  and  this 
was  the  only  contract,  so  far  as  he  was 
concerned.  The  only  object  of  55  Vict.  c. 
9  was  to  do  away  with  the  doctrine  laid 
down  in  Bead  v.  Anderson  (1),  that  a  com- 
mission agent  could  recover. 

[Wills,  J. — ^The  Act  says  no  action 
shall  be  brought  to  recover  money  paid  by 
a  third  party  under  or  in  respect  of  any 
words  or  agreement  rendered  null  and 
void  by  8  &  9  Vict.  c.  109.  What  do  the 
words  "  in  respect  of"  mean  1] 

They  have  the  same  meaning  as 
"  under."  The  plaintiff  was  a  stranger  to 
the  transaction. 

[Wills,  J. — From  the  defendant's  own 
statement  it  is  clear  he  knew  the  money 
was  to  be  paid  in  respect  of  lost  bets.] 

(1)  62  Law  J.  Bep.  Q.B.  214;  53  ibid.  633; 
Law  Rep.  10  Q.B.  D.  100 ;  13  Q.B.  D.  779. 
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Tatham  v.  lUeve 

The  words  in  the  Act  are,  "paid  by 
him."  When  a  person  pays  another's 
debts,  must  he  make  enquiries  as  to  how 
those  debts  were  incurred  % 

[Lord  Colebidge,  C.J. — I  do  not  think 
it  makes  much  difference  whether  or  not 
the  defendant  knew  for  what  purpose  the 
money  was  paid.l 

Morton  Daniet,  for  the  defendant,  was 
not  called  upon. 

LoBD  GoLEKiDOE,  C.J. — I  have  no  doubt 
that  there  must  be  judgment  here  for  the 
defendant.  This  is  a  question  of  pure 
honour.  If  men  choose  to  trust  one  an- 
other they  can,  but  they  cannot  invoke 
the  law  in  cases  of  this  sort. 

The  old  law  was  determined  in  Read  v. 
Anderson  (1),  in  which  it  was  held  by  the 
minority  of  the  Court  of  Appeal  (the 
Master  of  the  BoUs  dissenting)  that  an 
agent  employed  to  make  bets  on  behalf  of 
a  principal  could  recover  money  paid  in 
respect  of  such  bets.  I  entirely  agree 
with  the  Master  of  the  Bolls  in  that  case 
in  his  dissent.  The  old  law  came  to  this : 
that  you  could  employ  some  one  else  to  do 
an  unlawful  act.  In  the  present  year  the 
Act  55  Vict.  c.  9  was  passed.  It  is  said 
that  the  payments  in  this  case  were  not 
made  in  respect  of  bets.  In  my  opinion 
they  were,  and  they  are  within  the  Act. 
The  money  was  not  paid  "under,"  but 
was  paid  "  in  respect  of"  the  illegal  con- 
tract. It  was  paid  in  respect  of  bets 
owed  by  the  defendant,  and  unless  the 
defendant  had  lost  the  bets  the  request  to 
pay  would  not  have  been  made. 

If  the  plaintiff  had  paid  this  money, 
not  knowing  that  it  was  to  satisfy  lost 
bets,  I  should  have  been  sony  for  him ; 
but  he  knew  perfectly  well  the  purpose 
for  which  it  was  paid. 

Wills,  J. — I  am  of  the  same  opinion. 
We  were  told  that  the  effect  of  55  Vict.  c.  9 
was  merely  to  upset  the  doctrine  laid  down 
in  Bead  v.  Anderson  (1).  But  the  Act 
does  more. 

I  asked  counsel  for  the  plaintiff  what 
the  words  "  in  respect  of  "  meant,  and  the 
reply  was  that  they  were  tautological 
with  the  word  "  under."  I  do  not  think 
that  is  so.  I  do  not  think  that  it  makes 
any   difference    whether    the    defendant 
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knew  or  did  not  know  that  the  money 
was  to  be  paid  for  bets.  There  is  no  in- 
justice in  this;  for,  of  course,  if  the  de- 
fendant had  in  any  way  misled  the  plain- 
tiff as  to  the  purpose  for  which  this  money 
was  to  be  paid,  he  would  be  estopped 
from  setting  up  a  defence  of  this  sort; 
for  a  man  cannot  take  advantage  of  his 
own  fraud.  Here,  however,  the  defen- 
dant well  knew  for  what  object  the  money 
was  to  be  paid. 

Judgment  for  defendant^  toith  costs. 


Solicitors — Thomeycroft  &  Willis,  for  plaintiff ; 
T.  R.  Apps,  for  defendant. 


1892. 
Nov. 


.3.5 


HALLEY  V.   SHBPLEY. 


Practice — Action  commenced  in  High 
Court — Solicitor's  Agent's  Address  for  Ser- 
vice— Action  remitted  to  County  Cowrt — 
Solicitor's  Address  for  Service — Notice  of 
Appeal  served  on  Agent — Cotuaty  Courts 
Act,  1888  (51  ik  62  Vict.  c.  43),  s.  65— 
Couniy  Court  Buks,  1889,  Order  VI.  rule 
10— Order  XXXIII. 

In  an  action  commenced  in  the  High 
Court,  the  torit  ga/ve  the  name  of  a  firm  of 
London  solicitors  as  agents  for  the  plain- 
tiff's solicitor,  and  thevr  address  for  service 
of  aM  notices  in  proceedings  in  the  said 
action.  The  action  was  remitted  to  a 
County  Court,  Upon  the  particulars  lodged 
with  ^  Begistrar,  a  copy  of  which  was 
duly  forwarded  to  the  defendant's  solicitors, 
the  plaintiff's  solicitor's  n^ame  and  address 
were  alone  given  for  the  service  of  any 
notices,  Judgm^ent  had  been  delivered  in 
famowr  of  the  plaintiff,  and  on  the  last  day 
on  which  Thotice  of  appeal  could  be  delivered 
notice  of  such  appeal  was  left  upon  the 
agents  of  the  plaintiff's  solicitor  as  de- 
scribed in  the  original  writ  in  the  High 
Court  action  : — Held,  that  the  service  uxw 
bad,  inasmuch  as  notice  of  appeal  had  not 
been  served  on  the  plaintiff  through  his 
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Malley  v.  Shepley^ 
solicitor^  whose  ciddreas  for  service  was  the 
only  one  given  in  the  County  Court  pro- 
ceedings. 

Appeal  hy  the  defendant  from  the 
judgment  of  his  Honour,  Judge  Haring- 
ton,  sitting  in  the  County  Court  for  Wor- 
cestershire held  at  Stourbridge. 

Macctskie,  for  the  plaintiff,  the  respon- 
dent, took  a  preliminary  objection  to  the 
hearing  of  the  appeal  on  the  ground  that 
the  notice  of  appeal  was  out  of  time  under 
the  following  circumstances : 

This  action  had  been  begun  in  June, 
1892,  in  the  High  Court,  Upon  the  writ 
of  summons  it  was  stated  that ''  this  writ 
was  issued  by  Messrs.  A.  H.  Amould  & 
Son,  whose  address  for  service  is  10  New 
Court,  Lincoln's  Inn,  London,  agents  for 
Joseph  Higgs,  Brierley  Hill,  Staffordshire, 
solicitor  for  the  said  plaintiff."  On  the 
13th  of  July,  by  order  of  the  Judge  at 
chambers,  the  action  had  been  remitted 
to  the  Worcestershire  County  Court.  In 
accordance  with  the  County  Court  Rules, 
1889,  Order  XXXIII.,  the  plaintiff's 
solicitor  lodged  the  particulars  of  the 
plaint  with  the  Registrar  of  the  County 
Court,  and  indorsed  thereon  his  name  and 
place  of  business,  as  the  place  where  the 
plaintiff  would  accept  service  of  proceed- 
ings in  the  action,  as  required  by  Order  VI. 
rule  10.  The  Registrar  duly  forwarded 
notice  to  the  defendant  of  the  day  of 
hearing,  and  annexed  to  the  same  a  copy 
of  the  particulars  so  indorsed  as  before- 
mentioned.  Judgment  was  given  in 
fiivour  of  the  plaintiff  on  the  6th  of  Octo- 
ber, and  notice  of  appeal  under  the  Rules 
of  the  Supreme  Court,  1885,  Order  LIX. 
rule  12,  must  be  served  within  twenty- one 
days  from  that  date.  Upon  the  last  day 
of  this  period,  the  defendants  left  a  notice 
of  appeal  with  Messrs.  Arnould  &  Son, 
the  agents  for  the  plaintiff's  solicitor  in 
the  action  when  in  the  High  Court.  Such 
a  service  was  bad — Powell  v.  Thomas  (1) 
and  Bowles  v.  Drake  (2).  The  action  once 
remitted  proceeded  wholly  as  if  it  had 
been  originally  commenced  in  the  County 

(1)  Law  Rep.  [1891]  1  Q.B.  97. 

(2)  51  Law  J.  Rep.  Q.B.  66;  Law  Rep. 
8  Q.B.  D.  326. 


Court,  and  in  that  Court  Joseph  Higgs's 
address  was  the  only  address  for  service. 

It  was  not  a  case  in  which  the  Court 
should  grant  an  extension  of  time  by 
hvovLT—The  Queen  v.  KetOe  (3). 

E.  PoUocky  for  the  defendant,  the  ap- 
pellant.— The  case  of  Powell  v.  Thomss 
(1)  is  inapplicable.  That  was  the  case  of 
an  appeal  in  an  action  begun  in  a  County 
Court  where  no  notice  had  been  served  upon 
any  person  appearing  on  the  record.  Here 
the  address  for  service  was  given  upon 
the  writ  under  which  the  action  com- 
menced. The  notice  from  the  Registrar 
was  in  Form  73  in  the  Appendix  to  the 
County  Court  Rules,  1889.  There  is 
nothing  on  that  to  notify  the  place  of 
service.  The  address  of  the  solicitor  in- 
dorsed upon  the  particulars  was  the  same 
as  that  given  upon  the  writ,  and  the  de- 
fendants might  reasonably  presume  that 
the  agents  of  the  same  solicitor  would 
represent  him  throughout  all  the  proceed- 
ings, whether  in  the  High  Court  or 
County  Court.  Such  a  ruling  as  that 
laid  down  in  Powell  v.  Tlhomas  (1)  has 
never  been  applied  to  a  remitted  action. 
If  it  does  not  extend  to  such  actions  the 
service  was  good.  If  it  does,  it  is  a  case 
in  which  the  Court  should  grant  an  in- 
dulgence by  extending  the  time — Cusack 
V.  The  London  and  North  Western  BaU- 
way  Company  (4). 

Maoaskie, — In  the  last-mentioned  case 
it  was  a  slip  of  the  Registrar's,  not  a  mis- 
take of  the  parties,  which  was  the  ground 
of  the  Court's  indulgence. 

Bruce,  J. — At  present  the  only  ques- 
tion before  us  is  whether  a  notice  of  appeal 
could  be  served  on  a  London  agent  of  the 
plaintiff's  country  solicitor.  Upon  the 
writ  issued  in  the  High  Court  the  address 
of  the  London  agents  was  given  for  ser- 
vice. If  the  action  had  remained  in  the 
High  Court  all  notices  would  probably 
have  been  served  upon  the  London  agents. 
But  imder  the  order  remitting  the  action 
to  the  County  Court  "  the  action  and  all 
proceedings  therein  shall  be  tried  and 
taken  in  such  Court  as  if  the  action  had 

(3)  65  Law  J.  Rep.  Q.B.  470 ;  Law  Rep. 
17  Q.B.  D.  761. 

(4)  60  liaw  J.  Rep.  Q.B.  208 ;  Law  Rep. 
[1891]  1  Q.B.  347. 
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MaUey  ▼.  ShepUy. 
been  originally  commenoed  therein,"  ac- 
cording to  section  65  of  the  County  Courts 
Act,  1 888.  The  whole  of  the  proceedings 
are  sent  down  to  the  County  Court,  and 
the  parties  become  bound  by  the  rules  of 
procedure  therein.  The  plaintiff  accord- 
ingly filed  his  particulars  with  the  Regis- 
trar, on  which  were  indorsed  the  solicitor's 
address  for  service.  The  Registrar  is 
bound  to  send  to  the  defendant  the  notice 
of  the  date  of  hearing,  together  with  the 
particulars,  indorsed  with  the  name  of  the 
solicitor  and  his  acceptance  of  service  on 
the  plaintiff's  behalf.  All  the  proceedings 
must  go  on  by  the  terms  of  the  Act  of 
1888  as  if  they  had  heen  commenced  in 
the  County  Court,  and  there  is  no  doubt 
that  for  service  in  all  proceedings  in  that 
Court  the  country  solicitor's  address  was 
given. 

It  is  said,  however,  that  this  is  only 
a  technical  ohjection,  and  a  new  one  to 
apply  to  remitted  actions.  The  words  of 
the  Act  are  plain ;  but  as  there  seems  to 
have  been  a  slip  or  mistake,  we  are  un- 
willing to  shut  the  defendant  out  from 
his  appeal.  We  have  hesitated  because 
no  clear  ground  has  been  given  for  the 
action  of  the  defendant's  solicitors,  and 
it  must  be  clearly  understood  that  these 
rules  of  procedure  exist  in  order  to  be 
observed.  We  are  willing,  however,  to 
hear  the  appeal  now  by  granting  the  ex- 
tension asked  for. 

Ejsnnedy,  J.,  concurred. 

[The  appeal  was  subsequently  heard  and 
dismissed.! 

Sollcitora — Amotdd  k.  Son,  agents  for  Joseph 
Higgs,  Brierley  Hill,  for  plaintiff ;  C.  Robinson 
&  Co.,  agents  for  William  Waldron,  Brierley 
Hill,  for  defendant. 
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[IN  THB  OOUBT  OP  APPEAL.] 

In  re  An  Arhibraition  heiween 

JOHN  KNIGHT  amd  THE  TABER- 
NACLE    PERMANENT      BUILDING 


SOCIETY.' 


Practice — Arbitration — Case  stated  by 
Order  of  Court — Appeal  from  Decision  of 
Divisional  CovH-^wrisdiction — Arbitro^ 
tion  Acty  1889  (52  de  53  Vict,  c.  49),  s,  19 
--Judicature  Act,  1873  (36  <f;  37  Vict.  c. 
66),  s.  19 — Costs  of  Stated  Case — Jurisdic- 
tion of  Divisional  Court — Judicature  Act, 
1890  (53  dh  54  Vict.  c.  44),  *.  5. 

No  appeal  Ues  to  the  Court  of  Appeal  in 
respect  of  am,  opinionofa  Divisional  Court 
given  on  a  Case  stated  under  section  19  of 
the  Arbitration  Act,  1889,  such  opinion 
being  of  a  consultative  character,  and  not 
in  the  nature  of  a  judgment  or  order  unthin 
the  meamng  of  section  19  of  the  Judicature 
Act,  1873. 

When  a  Case  is  ordered  to  be  stated  under 
section  19  of  the  Arbitration  Act,  1889, /or 
the  opinion  of  the  Court,  amd  no  terms  as 
to  costs  are  imposed  at  the  time  when  stush 
order  is  made,  the  Divisional  Court  have 
no  power  to  make  any  order  as  to  costs 
when  they  suhsequently  give  their  opinion 
on  the  Case  so  stated;  but  the  arbitrator 
has  power  to  deal  with  the  costs  of  the 
Special  Case  as  incident  to  his  award. 

Appeal  from  the  decision  of  a  Divisional 
Court. 

In  an  arbitration  between  the  Taber- 
nacle Permanent  Building  Society  and 
one  of  its  members,  John  Enight,  under 
section  36  of  the  Building  Societies  Act, 
1874  (37  &  38  Vict.  c.  42),  the  Court  of 
Appeal  had  held  that  the  Court  had  power, 
under  section  19  of  the  Arbitration  Act, 
1889  (52  &  53  Vict.  c.  49),  to  direct  the 
arbitrators  to  state  a  Special  Case  (the 
case  on  this  point  is  reported  60  Law  J. 
Rep.  Q.B.  633).  The  arbitrators  accord- 
ingly stated  a  Case  upon  a  question  of  law 
arising  in  the  course  of  the  arbitration. 
The  question  raised  was  whether  certain 
new  rules  of  the  society  applied  to  mem- 
bers who  wanted  to  retire  from  the  society. 
The  Divisional  Court  (Wills,  J.,  and  Ool- 


VoL.  62.— Q.B. 


*  Cbrem  Lord  Esher,  M.B.,  Bowen,  L.J.,  and 
Kay,  L. J. 
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In  re  Arbitration  between  Knight  and  Tabernacle  PermaneTtt  Building  Soa,  App. 
lins,  J.)  gave  a  decision  against  the  society, 
with  costs,  upon  the  Case  stated. 

The  society  appealed. 

FiUan,  for  the  respondent,  took  the 
preliminary  objection  that  no  appeal  lay. 
The  opinion  of  the  Court,  given  under 
section  19  of  the  Arbitration  Act,  1889, 
is  not  a  judgment  or  order,  or  in  the 
nature  of  a  judgment  or  order,  within  the 
meaning  of  section  19  of  the  Judicature 
Act,  1873,  but  is  merely  of  a  consultative 
character,  for  the  purpose  of  guiding  an 
arbitrator  in  arriving  at  a  determination 
of  the  case — Ex  pofrit  The  Kent  CownJby 
CovmcU  (1).  With  regard  to  the  costs  of 
the  Special  Case,  the  Divisional  Court  had 
jurisdiction,  under  section  5  of  the  Judi- 
cature Act,  1890,  to  make  the  order 
against  the  appellants.  The  Special  Case 
wajs  a  proceeding  in  the  l£gh  Court 
within  the  meaning  of  that  section.  The 
words  "  costs  of  the  reference  and  award" 
in  the  Arbitration  Act,  1889,  do  not  in- 
clude the  costs  of  the  Special  Case  y  and 
therefore  an  arbitrator  would  have  no 
power  over  such  costs.  \In  re  An  Arbitra- 
tion between  HoUiday  amd  the  Mayor  of 
HaUfax  (2)  was  also  referred  to.] 

Cozene-Hardy^  Q,C.,  and  Macotm,  for 
the  appellants. — ^The  opinion  of  the  Divi- 
sional Court  is  in  the  nature  of  a  judgment 
or  order,  and  therefore  an  appeal  lies.  Hx 
parte  The  Kent  County  Council  (1)  is  dis- 
tinguishable, because  the  decision  of  the 
Court  on  a  Special  Case  stated  under  sec- 
tion 29  of  the  Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  is  really  final. 
The  decision  of  the  Court  under  section  19 
of  the  Arbitration  Act,  1889,  is  in  the 
nature  of  an  interlocutory  cM*der,  because 
the  case  is  sent  back  to  the  arbitrator  for 
his  determination.  [Ex  parte  Dawes  ;  in 
re  Moon  (3),  Bidder  v.  The  N<yrUi  Staffwd- 
shire  Railway  Compaavy  (4),  Cox  v.  Hakee 
(5),  Rhodes  v.  The  Airedale  Drainage  Com- 


(1)  60  Law  J.  Rep.  Q.B.  436 ;  Law  Rep.  [1891] 
1  Q.B.  725. 

(2)  67  Law  J.  Rep.   Q.B.   620  ;   Law  Rep. 
20  Q.B.  D.  699,  720. 

(3)  Law  Rep.  17  Q.B.  D.  276. 

(4)  48   Law  J.    Rep.  Q.B.   248 ;   Law   Rep. 
4  Q.B.  D.  412. 

(5)  60    Law  J.  Rep.   Q.B.  89;   Law    Rep. 
15  App.  Cas.  606. 


missionera  (6),  and  Jones  v.  ITie  Victoria 
Graving  Dock  Company  (7)  were  also 
cited.]  The  order  of  the  Divisional  Court, 
so  fiar  as  it  relates  to  the  costs  of  the 
Special  Case,  was  ultra  vires.  No  direc- 
tion ajs  to  costs  was  given  when  the  arbi- 
trators were  ordered  to  state  a  Case,  and 
the  Court  had  no  power  to  deal  with  the 
costs  on  the  argument  of  the  Special  Case. 
Section  20  of  the  Arbitration  Act,  1889, 
does  not  apply,  because  there  was  no  sub- 
mission to  arbitration,  the  arbitration 
here  being  a  statutory  arbitration  under 
the  Building  Societies  Act,  1874.  The 
arbitrators  here  have  full  power  under 
the  Arbitration  Act,  1889,  to  deal  with 
these  costs. 

Lord  Eshee,  M.R. — ^The  first  question 
is  whether  an  appeal  lies  to  the  Court  of 
Appeal  in  respect  of  an  opinion  given  by 
the  Divisional  Court  on  a  Special  Case 
stated  under  section  19  of  the  Arbitration 
Act,  1889.  I  think  the  way  to  deal  with 
the  matter  is  to  look  carefully  at  the  lan- 
guage used  by  each  particular  statute,  and 
consequently  each  case  must  be  determined 
by  the  language  so  used,  which  must  be 
construed  according  to  its  ordinary  mean- 
ing, unless  there  is  something  to  the  con- 
trary in  the  context.  In  some  statutes 
the  expression  used  is  that  a  Case  may  be 
stated  '*  for  the  determination  of  the 
Court,"  whilst  in  another,  as,  for  instance, 
the  Local  Government  Act,  1888,  it  is 
"  for  the  decision  of  the  Court " ;  and  in 
the  latter  case  it  haj9  been  held  in  Exports 
The  Kent  County  Council  (1)  that  the 
decision  of  the  Court  on  a  case  stated 
under  section  29  of  that  Act  is  only  of  a 
consultative  character,  and  therefore  is 
not  an  order  or  judgment,  or  in  the  nature 
of  an  order  or  judgment  within  the  mean- 
ing of  section  19  of  the  Judicature  Act, 
1873.  In  the  present  case,  under  section 
19  of  the  Arbitration  Act,  1889,  the  lan- 
guage is  not  "for  the  determination  or 
decision  of  the  Court,"  but  is  less  than 
that,  and  is  in  terms  "  for  the  opinion  of 
the  Court."  Under  these  circumstances 
it  seems  to  me  that  the  best  way  to  deal 
with  the  language  used  is  to  say  that  the 

(6)  45   Law   J.   Kep.  C.P.    861 ;    Law  Rep. 
1  C.P.  D.  402. 

(7)  Uw  Rep.  2  Q.B.  D.  314. 
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decision  of  the  Court  is  an  opinion  of  the 
Court  given  to  the  arbitrator  for  him  to  . 
deal  with  it,  and  it  is  not  an  order  or 
judgment,  or  a  determination  in  the  nature 
of  an  order  or  judgment.  I  therefore 
think  that  no  appeal  lies  from  the  opinion 
of  the  Court  so  given.  The  conclusion  at 
which  I  have  arrived  is  based  on  the 
language  alone  used  in  section  19  of  the 
ArMtration  Act,  1889  ;  but  the  result  of 
holding  otherwise  would  be  to  allow  an 
appeal,  when  the  arbitrator  asked  for  the 
opinion  of  the  Court  for  his  guidance,  to 
be  carried  to  the  House  of  Loids,  and  con- 
sequently there  would  be  a  series  of  ap- 
peals. I  am  confirmed  by  this  considera- 
tion in  the  conclusion  at  which  I  have 
arrived.  The  next  question  arises  with 
regard  to  the  costs  in  the  Divisional 
Court.  It  was  argued  on  behalf  of  the 
respondent  that  this  was  a  proceeding  in 
respect  of  which  the  Qoxxrt  had  jurisdic- 
tion under  section  5  of  the  Judicature 
Act,  1890,  to  make  an  order  as  to  costs. 
But  when  that  section  is  looked  at  it  will 
be  found  that  the  jinisdiction  is  given 
"  subject  to  the  express  provisions  of  any 
statute."  Here  there  is  another  statute, 
the  Arbitration  Act,  1889,  which  contains 
an  enactment  with  regard  to  costs  in 
different  stages  of  the  proceedings,  and 
therefore  the  Judicature  Act,  1890,  does 
not  apply  to  the  present  case.  The  Arbi- 
tration Act,  1889,  therefore  governs  this 
case,  and  the  Court,  when  the  order  for  a 
Case  to  be  stated  was  made,  could,  under 
section  20,  have  made  the  order  on  such 
terms  as  to  costs  as  it  thought  just.  No 
terms  as  to  costs  were  imposed  by  the 
Court  when  the  order  was  made,  and  con- 
sequently the  matter  was  left  to  the  arbi- 
trators, who  will  have  to  deal  with  those 
costs  when  they  come  to  determine  the 
case.  I  therefore  think  that,  as  no  order 
with  regard  to  the  costs  was  made  when  a 
Case  was  ordered  to  be  stated,  the  Divi- 
sional Court  had  no  power  to  make  the 
order  in  question  as  to  costs  when  giving 
their  opinion  on  the  Special  Case.  This 
makes  no  difference  with  regard  to  the 
costs  of  this  appeal,  and  the  respondent, 
therefore,  must  have  those  costs. 

BowBN,  L.  J. — I  am  of  the  same  opinion. 
There  are  two  ways  in  which  a  point  of 


law  may  be  presented  to  the  Court  by  an 
arbitrator.  The  arbitrator  is  the  judge 
with  regard  to  questions  of  law  and  of 
fact,  but  in  order  to  assist  him  power  is 
given  him  by  the  Arbitration  Act,  1889, 
to  take  the  opinion  of  the  Court  in  two 
ways.  By  section  7  he  may  state  his 
award  in  the  form  of  a  Special  Case  for 
the  opinion  of  the  Court,  and  when  such  a 
case  comes  before  the  Court  the  powers 
of  the  arbitrator  are  exhausted,  and  the 
opinion  of  the  Court  is  a  determination  of 
the  rights  of  the  parties,  and  in  such  a 
case  an  appeal  undoubtedly  lies.  Then 
there  is  another  way  in  which  an  arbitra- 
tor may  in  the  course  of  the  arbitration 
take  the  opinion  of  the  Court,  and  that  is 
by  stating  a  Special  Case  under  section  19, 
in  the  form  of  consulting  the  Court  on  a 
question  of  law  arising  in  the  course  of 
the  arbitration,  and  for  the  purpose  of 
guiding  him  during  the  arbitration.  That 
is  an  interlocutory  step  in  the  reference  of 
a  consultative  character.  It  cannot  have 
been  intended  that  every  time  an  arbitra- 
tor stated  a  Case  for  the  opinion  of  the 
Court,  such  opinion  should  be  treated  as 
an  absolute  determination  of  the  rights  of 
the  parties ;  if  it  were  to  be  so  treated,  a 
number  of  useless  appeals  might  be  taken 
even  to  the  House  of  Lords  in  cases  where 
the  opinion  might  on  further  enquiry  turn 
out  to  have  been  unnecessary  for  the  de- 
termination of  the  case.  It  is,  however, 
merely  a  proceeding  in  the  reference  by 
the  arbitrator  for  the  purpose  of  guiding 
himself  as  to  what  course  he  should 
pursue.  The  arbitrator  remains  still 
clothed  with  the  duty  of  finally  determin- 
ing the  questions  of  law  and  of  fact.  The 
arbitrator  would  only  be  bound  morally  by 
the  opinion  of  the  Court,  but  every  fair 
and  honest  arbitrator  would  act  upon  it. 
If  he  did  not  so  act,  the  Court  would  re- 
quire some  explanation  as  to  whether  or 
not  he  had  been  guUty  of  misconduct. 
This  consultative  jurisdiction  of  the  Court 
does  not  result  in  a  decision  of  the  Court 
in  the  nature  of  a  judgment  or  order, 
and  therefore  no  appeal  lies  to  this  Court. 
With  regard  to  the  next  point,  I  think 
that  the  Divisional  Court  had  no  power 
over  the  costs  of  the  Special  Case.  Sec- 
tion 5  of  the  Judicature  Act,  1890,  leaves 
untouched  all  matters  which  are  dealt  with 
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by  the  expr^s  provisions  of  any  statute, 
and  therefore  these  costs,  if  dealt  with  by 
the  Arbitration  Act,  1889,  are  not  affected 
by  the  Judicature  Act,  1890.  Then  are 
they  dealt  with  by  the  Act  of  1889 1  The 
costs  of  the  reference  and  award  are,  under 
section  2  and  the  first  schedule  of  the 
Arbitration  Act,  1889,  to  be  in  the  dis- 
cretion of  the  arbitrators.  I  think  those 
costs  include  the  costs  of  and  incident  to 
proceedings  in  the  arbitration,  as  well  as 
the  costs  of  the  arbitration  and  award. 
The  costs  of  the  Special  Case,  which  was 
a  proceeding  in  the  arbitration  for  the 
purpose  of  guiding  the  arbitrators  them- 
selves, were  therefore  costs  which  were 
in  their  discretion.  Now,  under  section 
20,  the  Court  is  specially  empowered  to 
impose  terms  as  regards  costs  when  the 
order  for  a  Special  Case  ^s  made ;  and  if 
the  parties,  when  they  came  before  the 
Court,  and  the  order  for  a  Special  Case 
had  been  made,  had  asked  the  Court  to 
impose  terms,  then  the  Court  could  have 
done  so  under  that  section.  No  such  terms 
were  asked  for  here,  nor  was  any  pro- 
vision with  regard  to  the  costs  made  in 
the  order.  The  power  of  the  arbitrators 
over  these  costs  was  therefore  left  un- 
touched. The  arbitrators  therefore  had, 
and  still  have,  power  to  direct  how  the 
costs  of  the  Special  Case  as  incidental  to 
their  award  are  to  be  dealt  with.  That, 
however,  does  not  affect  the  in]ierent  power 
of  this  Court  over  the  costs  of  this  appli- 
cation, and  therefore  the  appeal  must  be 
dismissed  with  costs. 

Kay,  L.J. — I  have  come  to  the  same 
conclusion  on  both  points.  The  award  of 
the  arbitrators  under  the  Act  of  1874  is 
final,  and  not  subject  to  appeal ;  but  the 
Arbitration  Act,  1889,  which  deals  with 
the  proceedings  in  the  course  of  an  arbi- 
tration, incidentally  empowers  an  arbi- 
trator to  state  a  Special  Case  for  the 
opinion  of  the  Court ;  and  if  it  had  been 
intended  that  there  should  be  an  appeal 
fiom  the  opinion  of  the  Court  given  on 
the  Special  Case,  I  should  have  expected 
a  provision  in  the  Act  to  that  effect ;  but 
there  is  nothing  of  the  kind  to  be  found 
in  it.  Looking  at  section  19  of  the  Arbi- 
tration Act,  1889,  it  seems  to  me  impossible 
to  say  that  the  opinion  of  the  Court  on  a 


Special  Case  so  stated  is  a  judgment  or 
order.  I  am  of  opinion  that  it  is  neither 
a  judgment  nor  an  order  within  the  mean- 
ing of  section  19  of  the  Judicature  Act^ 
1873.  It  seems  to  me  that  section  19  of 
the  Arbitration  Act,  1889,  does  not  con- 
template that  the  Court  should  give  judg- 
ment or  make  any  order.  Under  that 
section  the  arbitrator  may  state  a  question 
of  law  arising  in  the  course  of  the  arhi- 
tration  ;  and  the  Master  of  the  Bolls  has 
pointed  out  what  would  be  the  extraordi- 
nary result  of  holding  that  an  appeal  lay 
from  the  opinion  of  the  Court'  on  the 
Special  Case.  When  matters  for  litigation 
had  arisen,  a  Special  Case  might  be  stated 
at  a  very  early  period  of  the  arbitration, 
and  appeals  might  be  brought  and  possibly 
taken  to  the  House  of  Lords,  and  yet  when 
the  ai-bitration  had  proceeded  further  it 
might  turn  out  that  the  opinion  given 
upon  the  Special  Case  was  not  really 
essential  to  the  arbitration.  A  costly  and 
useless  litigation  might  therefore  arise  out 
of  the  incidental  power  of  the  arbitrator 
to  state  a  Case.  I  think  it  was  not  the 
intention  of  the  Arbitration  Act,  1889, 
that  there  should  be  an  appeal  from  the 
opinion  of  the  Court  on  the  Special  Case. 
With  regard  to  the  second  point,  it  appears 
that  when  the  Court  gave  an  opinion  on 
the  Special  Cose  they  also  made  an  order 
directing  one  of  the  parties  to  pay  the 
costs  of  the  Special  Case.  The  question 
is  whether  the  Court  had  jurisdiction  to 
make  such  an  order.  By  sub-section  (i) 
of  the  first  schedule  to  the  Arbitration 
Act,  1889,  the  costs  of  the  reference  and 
award  are  to  be  in  the  discretion  of  the 
arbitrators,  who  may  direct  to  and  by 
whom,  and  in  what  manner,  those  costs, 
or  any  part  thereof,  are  to  be  paid.  I 
confess  I  should  have  no  doubt  whatever 
that  the  costs  of  an  opinion  of  the  Court, 
obtained  by  an  arbitrator  for  his  own 
guidance,  would  be  costs  of  the  arbitra- 
tion, and  would,  within  the  terms  of  the 
schedule,  be  in  the  discretion  of  the  arbi- 
trator ;  but  it  is  said  that  section  5  of  the 
Judicature  Act,  1890,  contains  a  provision 
which  gives  the  High  Court  power  to  de- 
termine any  question  of  costs  in  any  pro- 
ceeding. But  the  provisions  of  section  5 
are  expressly  met,  because  here  there  is 
an   express    provision    contained   in   the 
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Arbitration  Act,  1889,  dealing  with  the 
matter.  It  is  therefore  clear  that  that  Act 
is  excepted  fix)m  the  provisions  of  section  6 
of  the  Act  of  1890.  I  also  think  that  the 
arbitrator  will  be  in  a  better  position  at 
the  termination  of  the  arbitration  to  deter- 
mine a  question  of  costs  than  a  Court  which 
only  has  a  question  of  law  before  it. 

Appeal  dismissed. 

Solicitors — J.    R.    Pakeman,    for    appellants; 
Hatchett-Jones  &  Co.,  for  respondent. 


[IN  THE    COURT   OF  APPEAL.] 
1892.      ')       SAUNDEBS   AND    ANOTHER  V, 

June  20.  )  wibl.* 

Practice  —  Interrogatories  —  Infringe- 
mcnt  of  Copyright  in  Registered  Design — 
Adtixmf&r  Penalties — Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  <fc  47  Vict  c. 
67),  s.  58. 

An  action  for  the  infringement  of  copy- 
right in  a  registered  design,  brought  under 
section  6S  of  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883  (46  d:  47  Vict. 
c.  57),  is  an  edition  to  recover  a  penalty y 
cmd  n4)t  damages,  and,  therefore,  one  in 
which  the  plaintiff  is  n^t  entitled  to  ad- 
minister interrogatories  to  the  defencUmt. 

Appeal  from  the  decision  of  a  Divisional 
Court. 

This  was  an  action  for  infringement  of 
copyright  in  a  registered  design,  in  con- 
travention of  section  58  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883  (1). 

*  Coram  Lord  Bsher,  M.R.,  Bowen,  L.J., 
and  Smith,  L.  J. 

(1)  46  &  47  Vict.  0.  67.  s.  58,  after  prohibiting 
certain  acts  of  piracy  c^  a  registered  design 
daring  the  existence  of  copyright  in  any  design, 
provides :  "  Any  person  who  acts  in  contraven- 
tion of  this  section  shall  be  liable  for  every 
offence  to  forfeit  a  sum  not  exceeding  50^.  to 
the  registered  proprietor  of  the  design,  who  may 
recover  sach  sum  as  a  simple  contract  debt  by 
action  in  any  Court  of  competent  jurisdiction." 

Section  59 :  "  Notwithstanding  the  remedy 
given  by  this  Act  for  the  recovery  of  such 
penalty  as  aforesaid,  the  registered  proprietor 
of  any  design  may  (if  he  elects  to  do  so)  bring 
an  action  for  the  recovery  of  any  damages 
arising  from  "  such  piracy* 


The  plaintiffs  administered  interrogatories, 
which  the  defendant  declined  to  answer,  on 
the  ground  that  the  action  was  for  penal- 
ties, and  that  the  answers  might  tend  to 
shew  that  he  had  subjected  himself  to  the 
penalties  for  which  the  action  was  brought. 
The  plaintiffs  obtained  at  chambers  a 
Master's  order  that  the  defendant  should 
make  a  full  answer  to  the  interrogatories. 
On  appeal  from  the  Master's  order.  Den- 
man,  J.,  referred  the  matter  to  the  Court. 
The  Divisional  Court  (Day,  J.,  and 
Charles,  J.)  held  that  the  action  was  for 
penalties,  and  that  the  plaintiffs  were  not 
entitled  to  administer  interrogatories  to 
the  defendant. 

The  plaintiffs  appealed. 

A.  Owynne  Jamnes,  for  the  plaintifi&. — 
This  is  an  action  to  recover  damages,  and 
not  a  penalty,  and  those  damages  have  to 
be  assessed,  because  less  than  50Z.  may  be 
given  by  a  jury;  the  amount  recoverable 
under  section  58  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  is  not  a  fixed 
amount.  The  use  of  the  word  "  offence  " 
is  not  conclusive  of  itself  to  shew  that  it 
is  a  penalty  if  the  context  shews  that  it 
was  not  the  intention  of  the  Legislature 
to  treat  the  amount  recoverable  as  a 
penalty.  The  present  action  is  similar  to 
one  for  infringement  of  copyright  in  a 
musical  composition  under  3  &  4  Will.  4.  c. 
15.  s.  2,  which  has  been  held  to  be  an 
action  for  damages,  and  not  a  penalty — 
Ada/ms  v.  Batley  (2).  Where  a  statute 
only  gives  a  remedy  to  the  party  grieved, 
that  is  not  to  be  considered  as  a  penal 
action — Robinson  v.  Curry  (3)  and  Merrick 
V.  The  Hundred  of  Ossulston  (4).  The 
plaintiffs  are,  therefore,  entitled  to  ad- 
minister interrogatories  to  the  defendant* 

[ChaMerton  v.  Cave  (5),  Jones  v.  Jones 
(6),   Hobbs  <lc   Co,  v.  Hudson   (7),   Earl 

(2)  56  Law  J.  Bep.  Q.B.  393;  Law  Rep, 
18  Q.B.  D.  626. 

(3)  50  Law  J.  Bep.  Q.B.  561;  Law  Bep. 
7  Q.B.  D.  475. 

(4)  Cas.  temp.  Hardw.  412. 

(5)  47  Law  J.  Rep.  C.P.  546 ;  Law  Rep. 
3  App.  Cas.  483,  492. 

(6)  58  Law  J.  Rep.  Q.B.  178 ;  Law  Rep. 
22  Q.B.  D.  426. 

(7)  59  Law  J.  Rep.  Q.B.  562;  Law  Rep. 
25  Q.B.  D.  232 
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Saunders  v.  Wiel,  App, 
Spencer  v.  SwanneU  (8),  and  51  <k  52  Vict, 
c.  50.  8.  7,  sub-s.  2,  were  also  referred  to. 

DanckwertSy  for  the  defendant,  was  not 
called  on. 

LoED  EsHER,  M.R. — The  question  is, 
whether  this  action,  which  is  brought 
under  section  58  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883,  to  recover  a 
sum  of  money  for  acts  done  in  contraven- 
tion of  the  section,  is  an  action  to  recover 
a  penalty  or  merely  to  recover  damages. 
It  is  admitted,  on  behalf  of  the  plaintiffs, 
that  if  the  sum  sought  to  be  recovered  is 
a  penalty,  then  interrogatories  which  tend 
to  shew  that  the  defendant  made  himself 
liable  to  such  penalty  ought  not  to  be 
administered. 

Section  58  provides  that  any  person 
who  acts  in  contravention  of  the  section 
shall  be  liable  for  every  offence  to  forfeit  a 
sum  not  exceeding  50/.  I  do  not  deny 
that  the  use  of  such  words  as  "  offence," 
or  "  offender,"  or  "  forfeit,"  is  not  of  itself 
concliisive  to  shew  that  the  sum  to  be 
recovered  is  a  penalty,  if  there  are  other 
words  which  shew  that  such  is  not  their 
meaning.  I  think,  however,  that  the  use 
of  such  words  is  strong  prima  facie  evi- 
dence as  to  what  was  the  intention  of  the 
Legislature.  Reliance  was  placed  by  the 
plaintiffs  on  the  words  "  to  forfeit  a  sum 
not  exceeding  50Z.,"  and  it  was  said  that 
the  plaintiff  must  prove  the  amount  of 
damage.  If  the  action  were  for  the  re- 
covery of  damages  the  plaintiff  would 
have  to  give  evidence  of  the  damage  suf- 
fered ;  but  I  think  the  words  relied  on 
mean  that  a  jury  may  take  into  considera- 
tion the  defendant's  conduct,  and  assess 
the  amount  sought  to  be  recovered  at  less 
than  50Z.  Section  58,  however,  cannot  be 
construed  without  looking  at  section  59, 
not  for  the  purpose  of  shewing  what  is  to 
be  done  under  section  59,  but  for  the 
purpose  of  getting  at  the  meaning  of 
section  58.  Now,  section  59  says,  "  not- 
withstanding the  remedy  given  by  this 
Act  for  the  recovery  of  such  penalty  as 
aforesaid."  That  section,  therefore,  com- 
mences with  a  declaration  by  the  Legisla- 
ture that  the  remedy  given  under  section 
58  is  an  action  to  recover  a  penalty,  and 

(8)  8   Mee.    k  W.    154  ;     7  Law    J.    Bep. 
Exch.  73. 


then  it  goes  on  to  provide  that  the  same 
person  who  might  recover  a  penalty  under 
section  58  may,  if  he  elects  to  do  so,  brin^ 
an  action  for  the  recoveiy  of  any  damages 
arising  from  the  infringement  of  his  copy- 
right in  a  registered  design.  Sections  58 
and  59,  therefore,  apply  to  two  separate 
and  distinct  remedies.  The  action  to  re- 
cover a  penalty  under  section  58  is  declared 
in  section  59  to  be  a  distinct  remedy  from 
that  given  in  the  latter  section — namely, 
an  action  for  damag&s.  It  therefore  fol- 
lows fix)m  the  words  used  by  the  Legisla- 
ture itself  that  the  action  given  under 
section  58  is  not  an  action  for  damages, 
but  for  something  different,  and  a  plain- 
tiff must  elect  under  which  section  he  will 
sue.  It  was,  however,  said  that  such  a 
construction  ought  not  to  be  put  upon  the 
section,  because  of  a  passage  in  the  judg- 
ment of  Lord  Justice  Lush  in  Robinson  v. 
Curry  (3),  in  which  he  said  that  in 
Merrick  v.  T?ie  Hundred  of  Oamlston  (4)  it 
is  stated,  "  the  Court  held  that  where  an 
Act  of  Parliament  only  gives  a  remedy  to 
the  party  grieved,  that  is  not  to  be  con- 
sidered as  a  penal  action."  According  to 
that  statement,  as  reported,  it  would  ap- 
pear that  Mr.  Justice  Lush  was  giving  the 
decision  in  Merrick  v.  The  Hundred  of 
Oasuhton  (4) ;  b\it  that  is  not  so,  for  it  is 
only  a  statement  by  Chief  Justice  Lee  as 
to  what  had  been  held  in  Philips  v.  Smith 
(9) — a  case  reported  in  Strange^  and  one 
which  I  cannot  think  is  of  much  autho- 
rity, for  the  principle  there  stated  never 
has  been  accepted  as  a  rule  of  law. 

The  case  oiAdamtsv,  Badey  (2),  decided 
on  the  construction  of  3  <fe  4  Will.  4.  c.  15. 
s.  2,  was  also  relied  on  by  the  plaintiffs. 
That  case  turned  on  a  different  statute, 
the  language  of  which  is  different  from 
that  of  section  58  or  section  59,  or  of 
sections  58  and  59  of  the  Act  of  1883  taken 
together.  It  was  there  held  that  the  pay- 
ment was  a  payment  by  way  of  damages, 
and  not  by  way  of  penalty,  although  the 
word  "  offender  "  was  there  used ;  and  the 
decision  shews  that  the  use  of  such  an 
expression  does  not  mean  that  the  action 
is  an  action  for  the  recovery  of  a  penalty, 
where  there  also  are  found  the  words 
''  whichever  shall  be  the  greater  damages." 

(9)  Strange,  136. 


Digitized  by 


Google 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


Vol.  62.] 

Saunders  v.  Wieh  A.pp, 
That  decision  is,  therefore,  coofined  to 
the  true  construction  of  that  particular 
section,  which  is  different  from  sections 
58  and  59  of  the  Act  of  1883.  In  the 
present  case  it  was  intended  by  the  Legis- 
lature to  give,  in  section  58,  a  right  to 
recover  a  penalty,  and  in  the  next  section 
another  and  different  remedy — namely, 
an  action  for  damages,  which  the  plaintiff 
might  bring  if  he  elects  to  do  so.  The 
pltontiffs,  therefdre,  having  brought  an 
action  under  section  58  for  a  penalty,  are 
not  entitled  to  administer  interrogatories 
which  tend  to  shew  that  the  defendant 
has  made  himself  liable  for  such  penalty. 

BowEN,  L.J. — I  entirely  agree. 

Smith,  L.  J. — I  am  of  the  same  opinion. 
Appeal  diwnisaed. 

Solicitors  —  Gresham,    Davies    &    Dallas,    for 
plaintifEs ;  Maddisons,  for  defendant. 
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[IN   THE   COURT  OF   APPEAL.] 
1892.      1  THIN   AND  ANOTHER  t;.  KICHASDS 

May  16.  )  and  company.* 

Ship — Charter-party —  Warranty  of  Sea- 
toorthinesa — Voyage  divided  into  Stages. 

Where  a  charter-party  voyage  is  divided 
into  different  etagea  of  navigation,  the  ship 
must  at  the  commencement  of  each  stage  be 
aeatJDorthy  for  that  stage. 

A  charter-poHyfor  a  voyage  divided  into 
stages  contained  an  exception  of  any  act, 
neglect,  or  default  of  the  mjoster  or  crew  in 
the  management  or  navigation  of  the  ship. 
The  ship  at  the  commencement  of  the  first 
stage  teas  seaworthy  for  that  stage,  but, 
owing,  as  voas  alleged,  to  the  negligence  of 
the  m^aster  or  crew,  was  not  at  the  comr 
mencement  of  the  second  stage  seaworthy 
for  it : — Held,  that  the  toa/rranty  of  seor 
worthiness  was  broken,  and  that  the  ship- 
owner was  not  relieved  from  liability  by  the 
exception  in  the  charter-party. 

•  Coram  Lwcd  Esher,  M.R.,  Fry,  L.J.,  and 
Lopes,  L.J. 


Appeal  fi'om  the  judgment  of  Day,  J,, 
at  the  trial  of  the  action  without  a  jury 
at  Guildhall. 

The  action  was  brought  by  the  plaintiffs, 
the  owners  of  a  cargo  of  esparto  grass 
shipped  on  board  the  defendants'  steam- 
ship Westphalia  at  Oran  to  be  delivered  at 
Garston  Dock,  Liverpool,  for  non-delivery 
of  the  cargo,  which  it  was  alleged  had 
been  lost  by  reason  of.  the  vessel's  unsea- 
worthiness. 

By  a  time  charter-party,  dated  the  7th 
of  January,  1889,  made  between  the  plain- 
tiffs and  defendants,  it  was  provided  that 
the  Westphalia,  then  on  passage  to  Savona, 
''being  tight,  staunch,  and  strong,  and 
every  way  fitted  for  the  voyage,"  should 
proceed  to  Oran  and  there  load  from  the 
charterers  or  their  agents  ''  a  part  cargo, 
say  200  to  250  tons,  of  Bi'oza  (having 
liberty  to  fill  up  with  ore  or  other  dead- 
weight cargo  for  owners'  benefit)  .... 
and  being  so  loaded  should  therewith  pro- 
ceed to  Garston  Dock,  .  .  .  and  deliver  the 
same  a^eeably  to  bills  of  lading,  the  act 
of  God,  &c.,  any  act,  neglect,  or  de&ult 
whatsoever  of  pilot,  master,  or  crew  in  the 
management  or  navigation  of  the  ship, 
and  all  and  every  the  dangers  and  acci- 
dents of  the  seas,  &c.,  and  of  navigation, 
of  whatever  nature  or  kind,  always  mutu- 
ally excepted.  The  vessel  to  have  liberty 
to  call  at  any  ports  in  any  order." 

It  is  usual  for  vessels  partly  loaded  with 
esparto  grass,  which  is  very  light,  to  call 
at  a  Spanish  iron-ore  port  and  load  with 
ore.  Accordingly  the  Westphalia,  after 
loading  her  part  cargo  of  esparto  grass  at 
Oran,  sailed  to  Huelva,  an  iron-ore  port 
near  Cadiz.  At  Oran  the  Westphalia  took 
on  board  sixty  tons  of  coal,  having  at  the 
time  on  board,  as  was  supposed,  about  fifty- 
five  tons  more.  She  arrived  safely  at 
Huelva,  and  there  the  engineer  reported 
to  the  master,  erroneously,  as  it  after- 
wards appeared,  that  she  had  eighty  tons 
of  coal  on  board,  a  quantity  which  would 
have  been  amply  sufficient  for  the  voyage 
to  Garston.  But  after  leaving  Huelva  for 
Garston  the  ship  encountered  bad  weather, 
and  the  supply  of  coal  was  found  to  be 
insufficient  to  complete  the  voyage.  She 
was  put  back  with  a  view  of  making  a 
port  in  the  north  of  Spain  and  getting  a 
supply  of  coals.      In  making  this  attempt 
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the  ship  went  ashore  on  the  north  coast 
of  Spain,  and  she  and  her  cargo  were  lost. 

Day,  J.,  held  that  as  between  the  plain- 
tifis  and  defendants  the  voyage  was  one 
entire  voyage  from  Oran  to  Garston,  that 
the  defendants,  therefore,  were  bound  to 
have  sufficient  coals  on  board  their  vessel 
at  Oran  to  complete  the  entire  voyage; 
and,  it  being  admitted  that  the  supply  of 
coals  on  board  at  Oran  was  insufficient 
for  that  purpose,  he  accordingly  held  that 
there  had  been  a  breach  of  the  contract 
of  seaworthiness,  and  he  gave  judgment 
for  the  plaintiffs. 

The  defendants  appealed. 

Barnes,  Q,C,,  and  ffoUamSy  for  the  de- 
fendants.— It  is  submitted  that  there  was 
no  breach  at  Oran  of  the  contract  of  sea- 
worthiness. The  usual  course  of  business 
is  for  vessels  when  part  laden  with  esparto 
grass  at  Oran  to  put  in  at  a  Spanish 
ore  port  to  load  a  dead-weight  cargo, 
and  the  charter-party  in  this  case  expressly 
gives  the  vessel  liberty  to  do  so.  If, 
therefore,  the  vessel  sailed  from  Oran 
with  sufficient  coal  to  take  her  to  Huelva, 
she  was  seaworthy  in  that  respect,  and 
the  £Edlure  to  take  in  a  further  supply  of 
coals  at  Huelva  was  due  to  the  negligence 
of  the  engineer  in  not  ascertaining  and 
correctly  reporting  to  the  master  the 
quantity  of  coals  then  on  board,  and  fells 
within  the  exception  in  the  charter-party. 
It  is  submitted  that  here  there  was  an 
implied  liberty  to  coal  at  the  ports  where 
the  vessel  might  call  for  dead-weight.  The 
defendants'  vessel  was  therefore  seaworthy 
when  she  started  from  Oran.  No  steamers 
running  upon  long  voyages,  such  as  Aus- 
tralia, take  in  sufficient  coal  at  starting  to 
last  the  whole  voyage ;  they  usually  coal 
several  times.  It  would  be  strange  if  it 
should  be  held  that  in  such  cases  the  war- 
ranty of  seaworthiness  is  always  broken  as 
regards  the  entire  voyage. 

[They  referred  to  Biccard  v.  Shepherd 
(1)  and  Warms  v.  SUyrey  (2).] 

Bigham,  Q,G.,  and  Arthur  RuaaeU,  for 
the  plaintiiSs. — Either  the  voyage  here 
was  one  entire  voyage  from  Oran  to  Gar- 
ston,  in  which  case  the  defendants  were 

(1)  14  Moo.  P.O.  471. 

(2)  11  Ezch.  Bep.  427 ;  25  Law  J.  Bep.  Ezch.  1. 


bound  to  have  enough  coal  on  board  at 
starting  to  last  for  the  whole  voyage — or 
was  one  voyage  in  two  stages,  in  which 
case  the  defenckints  were  bound  to  see  that 
there  was  enough  coal  on  board  at  each 
stage  for  the  completion  of  that  stage. 
Therefore,  even  if  the  learned  Judge  in 
the  Court  below  was  wrong  in  holding 
that  the  voyage  here  was  one  entire  voyage 
from  Oran  to  Garston,  still  the  defendeuits 
are  liable,  for  they  were  bound  to  have 
their  vessel  seaworthy  at  Huelva  for  the 
stage  from  that  port  to  Garston,  and  that 
warranty  they  broke. 

[They  were  stopped.] 

nanrn68y  Q.C,,  replied. 


Lord  Esher,  M.K — It  seems  to  me 
that  this  case  is  governed  by  the  rule  of 
law  laid  down  by  Baron  Parke  in  Dixon  v. 
Sadler  (3),  and  quoted  by  him  in  delivering 
judgment  in  Biccard  v.  Shepherd  (1).  If 
the  voyage  is  to  be  taken  to  be  from  Oran 
to  Gk^rston  Dock,  then  the  ship  should 
have  been  seaworthy  when  she  left  Oran  so 
as  to  be  able  to  bear  all  the  ordinary  vicis- 
situdes of  a  voyage  frx)m  Oran  to  Garston 
Dock.  It  is  said,  however,  that,  though 
the  voyage  is  a  voyage  from  Oran  to  Gar- 
ston Dock,  still  it  is  a  voyage  divided  into 
stages,  and  that  one  of  these  stages  is  at 
Huelva — that  the  ship  has  liberty  to  go 
to  Huelva  and  load  a  dead- weight  cargo, 
and,  if  so,  can  when  she  goes  in  there 
take  on  board  a  fresh  supply  of  coal,  and 
therefore  Huelva  is  a  stage  on  the  voyage 
from  Oran  to  GJarston  Dock.  I  doubt  if 
that  view  is  well-founded;  but  if  it  is, 
then  the  case  comes  within  the  rule  as 
to  a  voyage  in  stages  stated  by  Baron 
Parke  in  Diocon  v.  Sadler  (3),  where 
he  says  :  "  If  the  vo3rage  be  such  as  to 
require  a  different  complement  of  men, 
or  state  of  equipment,  in  different  parts 
of  it,  as,  if  it  were  a  voyage  down  a 
canal  or  river,  and  thence  across  to  the 
open  sea," — in  this  case  as  if  the  voyage 
were  fix>m  Oran  to  Huelva,  and  thenoe 
to  Garston — "  it  would  be  enough  if  the 
vessel  were,  at  the  commencement  of 
each  stage  of  the  navigation,  properly 
manned  and  equipped  for  it."     If,  there- 

(3)  5  Mee.  &  W.  405,  at  p.  414 ;  9  Law  J. 
Bep.  Exch.  48,  at  p.  50. 
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fore,  Oran  to  Huelva  be  only  a  stage  of 
the  voyage,  so  that  the  vessel  was  not  un- 
seaworthy  when  she  started  upon  the 
voyage  if  she  had  enough  coals  to  take  her 
to  Buelva,  still  the  shipowner  was  bound 
to  take  care  that  the  ship  was  seaworthy 
at  the  commencement  of  the  stage  from 
Huelva  to  Garston.  Whether  in  this  case 
the  unseaworthiness — that  is  to  say,  the 
&ilure  to  provide  sufficient  coeis — ^at 
Huelva  was  due  to  the  negligence  of  the 
master  or  crew  cannot  affect  the  liability 
of  the  shipowner  under  the  warranty  of 
seaworthiness,  which  is  absolute.  In  either 
view,  therefore,  of  what  the  voyage  here 
was,  there  has  been  a  breach  of  warranty, 
and  the  appeal  must  be  dismissed. 

Fey,  L.J. — I  am  of  the  same  opinion. 
The  voyage  from  Oran  to  Garston  Bock 
was  either  an  undivided  voyage  or  a 
vo3rage  divided  into  stages.  If  it  was  the 
first,  then  the  ship  should  have  been  sea- 
worthy at  Oran  for  the  whole  voyage ;  but 
she  was  not.  If  it  was  a  voyage  divided 
into  stages;  then  the  ship  should  have 
been  seaworthy  at  the  commencement  of 
each  stage,  and  she  was  not  seaworthy  at 
the  commencement  of  the  stage  from 
Huelva  to  Garston  Dock.  In  either  case, 
therefore,  the  warranty  of  seaworthiness 
has  been  broken,  and  the  plaintiff  is  en- 
titled to  recover.  I  think  this  result  is 
just  and  right.  The  law  imposes  upon 
the  shipowner  a  warranty  of  seaworthi- 
ness for  the  entire  voyage,  and  he  cannot 
escape  liability  under  it,  because  the  voyage, 
either  by  the  contract  or  from  the  physical 
conditions,  is  divided  into  stages.  I  differ 
from  the  learned  Judge  in  the  Court  below 
in  one  particular.  He  thought  the  case 
of  Biccard  v.  Shepherd  (1),  cited  for  the 
defendants,  was  not  material — I  think  it 
was  fatal  to  their  case. 

Lopes,  L.  J.,  concurred. 

Solicitors — Waltons,  Johnson,  Bubb,  &  Whatton, 
for  plaintiffs ;  Hollams,  Son,  Coward,  k 
Hawkaley,  for  defendants. 
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[IN  THE  HOUSE  OP  LORDS.] 
1892.       ^  THE  GBESHAIC  LIFE  ASSURANOK 

March  25,  f  socivry  {appellcmte)  v.  sttlbs 
28,  29.  f  {Su/rvet^ar  of  Taxes),  {regpon- 
May  31.  J    dent). 

Revenue — Income  Tcuc — Aeeeeeahle  In' 
come — lAfe  Assurance  Society — Annuities 
—Income  Tax  Act,  1842,  s.  100.  Sched.  D. 
\st  ease,  4:th  rule  ;  s.  102. 

A  life  assuramM  society  granted  crnnui- 
ties  to  its  members — in  the  case  of  immsdiate 
annuities,  in  consideration  of  a  swm  pa/id 
down  ;  in  that  of  contingent  an/nuities^  in 
consideration  either  of  a  lump  simi  or 
periodical  premiums  : — Held,  imth  resped 
to  assessments  made  previously  to  the  CuS" 
terns  and  Inland  Revenue  Act,  1888,  thcU 
the  society  was  entitled  to  dediict  from  its 
gross  income  the  amounts  paid  in  cmnuir 
ties  in  calculating  the  sum  upon  which  in- 
come tax  Juid  to  be  paid. 

Decision  of  the  Court  of  Appeal  (69  Law 
J.  Rep.  Q.B.  584)  reversed 

The  Alexandria  Waterworks  Company 
V.  Musgrave  (52  Law  J.  Bep.  Q.B.  349 ; 
Law  Rep.  11  Q.B.  D.  174)  distinguished. 

This  was  an  appeal  from  the  Court  of 
Appeal,  on  a  Case  stated  by  the  Commis- 
sioners of  Income  Tax,  under  43  &  44 
Vict.  c.  19.  s.  59. 

The  material  fiEU^ts  were  as  follows  : 

The  Gresham  life  Assurance  Society 
carried  on  the  business  of  life  assurance 
and  of  granting  annuities.  The  considera- 
tion for  the  granting  of  an  insurance  of  a 
lump  stun  payable  on  death  is  either  the 
payment  periodically  of  sums  of  money  or 
premiums,  or,  in  some  cases,  the  payment 
of  a  lump  sum  as  a  single  premium  paid 
at  the  time  of  effecting  the  insurance. 
The  consideration  for  the  granting  of  an 
immediate  annuity  is  the  payment  of  a 
lump  sum  or  premium  paid  down. 

The  annuity  obligations  of  the  society 
when  undertaken  are,  in  many  instancee, 
dischargeable  abroad.  The  returns  of  the 
society,  as  regulated  by  the  Life  Assur- 
rance  Companies  Act,  1870,  are  based 
(inter  alia)  upon  actuarial  calculations  of 
prospective  liabilities  under  existing  con- 
tracts. The  return  for  the  three  years 
ended  the  30th  of  June,  1885,  shewed,  by 
the  account  called  the  *^  valuation  balance 
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Gre$ham  Life  Assurance  800.  v.  Styles,  ff.L, 
sheet,"  a  surplus  profit  for  three  years  of 
97,553Z.  28,  9d.y  from  which  was  deducted 
the  surplus  brought  forward  from  the 
previous  triennium  of  4,496^  6a.  Id.,  leav- 
ing a  balance  of  93,066Z.  16«.  Sd.  The 
society,  during  the  three  years  ending  the 
30th  of  June,  1885,  paid  income  tax  on 
120,722^. 

The  society,  in  arriving  at  the  amount 
of  profits  and  gains  for  the  three  years, 
amounting,  as  above  shewn,  to  93,056^. 
I65.  Sd.,  had  taken  into  accounts  as  items 
of  expenditure  (among  other  items)  the 
sum  paid  in  discharge  of  its  annuity  con- 
tracts, amounting  to  253,252Z.  da.  lOd., 
and  the  sum  of  3,247^.  paid  for  income 
tax.  These  two  latter  sums,  added  to  the 
above  sum  of  93,056^.  16«.  8c?.,  amount  to 
349,556^.  2a.  Qd.  From  this  amount  the 
surveyor  of  taxes  allowed  the  sum  of 
120,722^.,  upon  which  tax  had  already 
been  paid,  to  be  deducted,  and  claimed 
that  the  society  were  chargeable  for  the 
three  years  with  the  difference  of  228,834Z. 
2a.  6d.  One  year's  proportion  of  this 
sum  amounts  to  76,278^.  Oa.  lOd.,  for 
which  amount  the  society  was  assessed 
for  the  year  ending  the  5th  of  April, 
1886. 

The  surveyor  of  taxes  contended  that 
under  5  &  6  Vict.  c.  35.  ss.  100  and  159, 
the  society  was  not  entitled  to  deduct  the 
annuities  and  the  income  tax,  and  that  it 
was  its  duty  to  deduct  the  amount  of  the 
duty  on  payment  of  each  annuity,  under 
5  <k  6  Vict.  c.  35.  s.  102,  and  16  &  17 
Vict.  c.  34.  s.  40. 

The  commissioners  confirmed  the  sur- 
veyor's assessment,  and  stated  a  Case  for 
the  opinion  of  the  Court,  the  question 
being  whether  the  society  was  liable  to  be 
assessed  in  respect  of  the  amount  paid  by 
it  for  annuities  or  any  part  thereof. 

The  Divisional  Court  (Pollock,  B.,  and 
Hawkins,  J.)  held  that  the  society  was  so 
liable,  and  this  decision  was  affirmed  by 
the  Court  of  Appeal  (Lord  Esher,  M.R., 
lindley,  L.J.,  and  Lopes,  L.J.). 

Sir  ff,  Davey,  Q.C.,  and  Lumley  Smith, 
Q.G.  (W.  Cracroft  Fooka  with  them),  for 
the  appellants. — The  error  of  the  Courts 
below  is  in  supposing  that  these  annuities 
axe  paid  out  of  "  profits  and  gains,"  and 
■afisessable  accordingly.     They  are  paid  out 


of  the  general  funds  of  the  society.  The 
'*  profits  and  gains  "  are  only  ascertained 
after  the  payment  of  these  annuities,  and 
consist  of  the  difference  between  the 
amounts  paid  out  to  the  annuitants  ajid 
the  purchase-moneys  of  the  annuities 
themselves.  If  the  respondent's  conten- 
tion was  right,  we  should  have  to  pay  the 
tax  on  the  rent  of  our  premises,  the  sala- 
ries of  our  clerks,  and  other  outgoings. 
The  "  profits  and  gains  "  of  an  insurance 
company  are  to  be  ascertained,  like  those 
of  any  other  business,  by  striking  a  balance 
between  outgoings  and  income.  The 
Legislature  has  itself  shewn  that  it  ap- 
proves our  contention,  because  in  the  Cus- 
toms and  Inland  Revenue  Act,  1888,  s. 
24,  sub-s.  3,  there  is  an  express  direction 
to  deduct  the  tax  from  annuities  not  pay- 
able out  of  profits  or  gains.  The  present 
appeal  is  not  governed  by  that  Act,  as  it 
refers  to  an  assessment  before  1888.  TJie 
Alexandria  Water  Compa/ny  v.  M%iagrave 
(1),  on  which  the  Court  of  Appeal  pro- 
ceeded, does  not  apply,  as  that  case  dealt 
only  with  debentures  which  were  payable 
out  of  "  profits  and  gains." 

The  SolicUor-Gmeral  {Sir  E.  Clarke, 
Q.C.)  and  DaThckwerta  {The  Attomey- 
Gmeral  {Sir  R.  E.  Wehater,  Q.C.)  with 
them),  for  the  respondent. — The  appel- 
lants do  not  really  pay  the  tax,  but  they 
are  liable  to  be  assessed,  and  must  deduct 
the  amount  from  each  annuity  as  it  is 
paid.  The  annuities  are  payable  out  of 
"  profits  and  gains,"  and  are  as  much  part 
of  the  assessable  income  as  the  debenture 
bonds  were  in  The  Alexandria  Watenjoorka 
Company  v.  Muagrave  (1),  a  decision  given 
in  1883,  upon  which  successive  Chan- 
cellors of  the  Exchequer  have  framed  their 
budgets. 

[They  also  referred  to  The  Meraey 
Loan  and  Discount  C&mpany  v.  WootAon, 
(2),  5  &  6  Vict.  c.  35.  ss.  102,  159,  and 
190,  Sched.  G.  rule  7.  ss.  120  and  124  ; 
16  <k  17  Vict.  c.  34.  s.  40  ;  The  Trusteea  of 
PaaHmha  amd  Hymna  v.  WhibweU  (3),  La^t 
V.  The  London  Aaaurance  Corporation  (4), 

(1)  62  Law  J.  Rep.  Q.B.  349;  Law  Rep.  11 
Q.B.  D.  174. 

(2)  2  TaxCas.  316. 

(3)  3  Tax  Gas.  7. 

(4)  66  Law  J.  Rep.  Q.B.  92 ;  Law  Rep.  10 
App.  Gas.  438. 
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Foley  V.   Fletcher  (5),   Taylor  v.   Evcma 
(6),  and  Goslings  v.  Blake  (7).] 
Lumley  SmM,  QC,  replied. 

The  Lord  Chancellor  (Lord  Hals- 
bury)  (on  May  31). — The  commerciai  con- 
cern in  respect  of  which  the  question  arises 
here  consists  of  a  business  which  is  carried 
on  by  receiving  a  sum  of  money  as  the 
purchase-money  for  the  granting  of  annual 
sanis.  The  sum  so  granted  is  certainly 
an  annuity,  and  an  annual  payment ;  and 
I  believe  it  is  the  fortuitous  use  of  those 
words,  under  circumstances  that  I  shall 
presently  discuss,  which  has  given  rise  to 
what  seems  to  me  an  erroneous  construc- 
tion of  the  statute. 

The  question  arises  under  the  Income 
Tax  Acts ;  and  the  Act  itself,  like  all  the 
Acts  of  the  same  class,  purports  to  be 
**an  Act  for  granting  to  her  Majesty 
duties  on  profits  arising  from  property, 
profession,  trades,  and  offices." 

Now,  I  leave  out,  for  the  moment,  the 
question  of  land;  and,  the  object  being 
to  tax  profits,  certain  rules  have  been  in- 
serted in  the  statute  which  have  become, 
and  are  made  in  truth,  parts  of  the  Act 
it-self.  But  the  rules  are,  as  they  them- 
selves import,  rules  for  ascertaining  the 
duties.  "  The  amount  of  the  profits  and 
gains  "  was  the  expression  all  through  the 
earlier  legislation  on  the  subject  down  to 
the  Act  of  1805.  In  that  year  the  ex- 
pression was  altered,  as  is  pointed  out  by 
Mr.  Dowell  in  his  valuable  book  on  the 
Income  Tax  Acts  (page  114) ;  and  the  ob- 
servation appears  to  be  well  founded  that 
the  alteration  of  the  language  pointed 
rather  to  a  more  careful  return  or  state- 
ment of  income,  an  account  in  a  debtor 
and  creditor  form,  and  intended  to  pre- 
vent deductions,  which  possibly  had  been 
up  to  that  time  claimed,  being  permitted 
to  reduce  the  amount  of  the  profit  which 
the  debtor  and  creditor  account  ought  to 
shew.  But,  except  as  indicating  the  form 
rather  than  the  substance  of  what  should 
be  shewn  in  the  return  as.  the  balance  of 
profits  and  gains,  I  am  in  the  condition 
of  Lord  Blackburn,  who  said,  in  the  case 

(6)  .3  Hurl.  &  N.  769 ;  28  Law  J.  Rep.  Bxch.  100. 

(6)  1  Harl.  &  N.  101 ;  25  Law  J.  Rep.  Exch.  269. 

(7)  68  Law  J.  Rep.  Q.B.  446 ;  Law  Rep.  23 
Q.B.  D.  394 
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of  The  CoUnesa  Iron  Company  v.  Black 
(8),  that  he  had  been  unable  to  discover 
any  difference  in  the  meaning  of  the  two 
phrases. 

Now,  if  I  understood  the  contention 
before  your  Lordships  aright,  it  rested 
on  the  4rth  rule,  relating  to  assessment 
under  schedule  D,  which  prohibited  any 
deduction  being  made  on  account  of  any 
annual  interest,  or  any  annuity,  or  any 
other  annual  payment ;  and  as  those  suma 
were  annuities  or  annual  payments,  it  was 
said  that  they  were  not  to  be  deducted  in 
estimating  the  amount  of  the  profits  and 
gains  arising  as  aforesaid. 

And  if  the  rule  had  stopped  at  the  point 
up  to  which  I  have  quoted  it,  I  should 
have  concurred  with  the  contention  of  the 
surveyor.  But  the  rule  does  not  stop 
there.  In  order  to  be  a  prohibited  re- 
duction it  must  be  sought  to  be  made  on 
an  annuity  or  other  annual  payment  pay- 
able "  out  of  such  profits  or  gains." 

Now,  to  my  mind,  it  is  very  clear  what 
is  the  intuUus  both  of  the  enactment  and 
of  the  rules  under  which  the  duties  are 
to  be  ascertained.  The  thing  to  be  taxed 
is  the  amount  of  profits  and  gains.  The 
word  "  profits,"  I  think,  is  to  be  under- 
stood in  its  natural  and  proper  sense — ^in 
a  sense  which  no  commercial  man  would 
misunderstand.  But  when  once  an  indi- 
vidual or  a  company  has,  in  that  proper 
sense,  ascertained  what  are  the  profits  of 
his  business  or  his  trade,  the  destination 
of  those  profits,  or  the  charge  which  has 
been  made  on  those  profits  by  previous 
agreement  or  otherwise,  is  perfectly  im- 
material. 

The  tax  is  payable  upon  the  profits 
realised,  and  the  meaning,  to  my  mind, 
is  rendered  plain  by  the  words  "  payable 
out  of  profits." 

It  would  be  an  extraordinary  thing  to 
suggest  that  where  a  business  consists  of 
granting  annuities,  it  is  to  be  taxed  upon 
a  different  principle  from  any  other  com- 
mercial concern ;  and  no  one,  I  suppose, 
could  doubt  that  in  any  other  commercial 
concern  the  cost  of  the  thing  sold  to  the 
trader  is  one  of  the  expenses  incident  to 
the  carrying  on  of  the  trade. 

If  an  annuity-seller  is  to   be  treated 

(8}  61  Law  J.  Rep.  Q.B.'  626;  Law  Rep. 
6  App.  Cas.  316. 
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differently  from  a  seller  of  any  ordinary 
article  of  commerce — coals  or  com,  or  the 
like — one  would  have  expected  to  find 
some  words  in  the  statute  rendering  him 
obnoxious  to  a  different  system  of  taxa- 
tion, and  enforcing  a  different  mode  of 
ascertaining  profits ;  whereas  it  seems  to 
me  that  the  application  of  the  general 
words  "  profits  and  gains,"  or  "  balance  of 
profits  and  gains,"  are  equally  applicable 
whatever  the  commercial  concern  carried 
on  may  be. 

I  think  one  gets  a  very  fSgdr  notion  of 
what  was  in  the  mind  of  the  Legislature 
by  a  variety  of  cases  put  in  the  course  of 
the  argument  which  it  is  not  necessary  to 
repeat  here. 

The  Court  of  Appeal  seems  to  have 
been  impressed  by  the  decision  in  The 
Alexandria  Water  Comjxmy  {Limited)  v. 
Muagra/oe  (1).  With  the  decision  in  that 
case  I  am  not  disposed  to  disagree,  though 
I  am  not  quite  certain  I  am  able  to  adopt 
the  reasoning,  which,  to  some  extent, 
appears  to  depend  upon  a  distinction  be- 
tween the  words  "  gains  "  and  "  profits  " — 
a  distinction  which  I  cannot  assent  to; 
but,  upon  the  &cts,  I  think  I  should  have 
come  to  the  same  conclusion,  since,  to  put 
it  very  plainly,  in  that  case  it  was  a  claim 
to  deduct  the  company's  debts  for  borrowed 
capital  and  diminish  the  amount  of  the 
profits  of  the  trading. 

The  whole  point  seems  to  me  to  depend 
upon  the  words  "  out  of  profits  and  gains."^ 
Profits  and  gains  must  be  ascertained  on 
ordinary  principles  of  commercial  trading ; 
and  I  cannot  think  that  the  framers  of 
the  Act  could  be  guilty  of  such  confusion 
of  thought  as  to  assume  that  the  cost  of 
the  article  sold  to  the  trader,  which  he  in 
turn  makes  his  profit  by  selling,  was  not 
to  be  taken  into  account  before  you  arrived 
at  what  was  intended  to  be  the  taxable 
profit. 

Ab  I  have  said,  the  confusion  has  arisen 
from  the  use  of  the  words  "  annuity  or 
annual  sums  payable,"  without  considering 
that  this  particular  commercial  adventure 
consists  in  selling  annuities,  and  that 
which  they  pay,  therefore,  is  to  them  the 
cost  of  the  article  supplied. 

You  can  no  more  refuse  to  take  that 
cost  into  your  consideration  when  ascer- 
taining the  balance  of  profits  and  gains, 


than  you  could  the  cost  of  the  coals  or  the 
com  to  the  coal  merchant  and  to  the  corn 
merchant  in  ascertaining  what  are  the 
profits  firom  their  trade. 

I  am,  therefore,  of  opinion  that  the 
judgment  appealed  from  ought  to  be  re- 
versed. 

Lord  Watson. — ^The  business  carried 
on  by  the  appellant  society  is  that  of  life 
insurance,  and  one  branch  of  it  consists 
in  the  sale  of  annuities  to  the  public. 
The  consideration  for  an  immediate  an- 
nuity is  a  lump  sum  instantly  paid,  and, 
for  a  deferred  or  contingent  annuity,  may 
either  be  a  lump  sum  or  a  series  of  peri- 
odical payments.  The  question  raised  for 
decision  in  this  appeal  relates  to  an  assess- 
ment, under  schedule  D,  in  raspect  of  the 
annual  profits  and  gains  arising  from  the 
appellants'  business  for  the  fiscal  year  end- 
ing the  5th  of  April,  1886. 

In  accordance  with  the  provisions  of 
section  100,  case  1,  rule  1,  of  the  Act 
of  1842  (5  &  6  Vict.  c.  36),  the  amount 
upon  which  the  appellants  became  liable 
to  pay  income  tax  for  the  year  in  question 
was  one  third  of  the  assessable  profits  or 
gains  which  had  accrued  to  them  during 
the  three  years  immediately  preceding  the 
30th  of  June,  1885,  the  date  at  which 
their  books  were  last  balanced.  The  ap- 
pellants had,  in  the  course  of  these  three 
years,  paid  upwards  of  250,000Z.  in  dis- 
charge of  their  contract  obligations  to  their 
annuitants.  The  respondent,  in  estimat- 
ing the  triennial  average,  included  all 
these  payments  in  the  balance  of  as- 
sessable profits  or  gains,  disregarding  the 
contention  of  the  appellants  that  they 
ought  to  be  treated  as  items  of  debit  for 
the  purpose  of  ascertaining  the  balance. 
On  appeal,  the  Commissioners  for  General 
Purposes  of  the  Income  Tax  Acts  for  the 
City  of  London  confirmed  the  assessment, 
and  stated  a  Special  Case  in  terms  of  43 
k  44  Vict.  c.  19.  s.  59.  The  decision  of 
the  Commissioners  has  been  upheld  by  a 
Divisional  Bench,  as  well  as  by  the  Court 
of  Appeal. 

Rule  1  of  section  100,  case  1,  pre- 
scribes that  the  duty  to  be  charged  shall 
be  computed  on  a  sum  not  less  than  "  the 
full  amount  of  the  balance  of  the  profits 
or  gains  of  such  trade,  manufiicture   ad- 


Digitized  by 


Google 


MICHAELMAS  1892  to  MICHAELMAS   1893. 


Vol.  62.] 

€hreikam  Life  Anuranoe  8oo.  v.  StyUt^  S.L. 
venture,  or  concern."  It  plainly  con- 
templates the  preparation  of  a  balance- 
sheet  in  which  proper  trading  disburse- 
ments and  liabilities  are  to  be  set  against 
trade  assets,  so  that  the  surplus  of  the 
latter,  if  any,  will  represent  the  assessable 
profits  or  gains  of  the  concern.  All  the 
other  rules  applicable  to  schedule  D  are 
framed  upon  the  same  footing.  Rule  3  of 
case  1  specifies  various  items  which  a 
trader  might  naturally  enough,  for  his 
own  private  purposes,  insert  on  the  debit 
side  of  the  sheet ;  and  enacts  that  these 
shall  not  be  allowed  as  deductions  in 
estimating  his  profits  for  the  purposes  of 
the  income  tax.  Rule  4  of  case  1  pro- 
vides that ''  in  estimating  the  amount  of 
the  profits  and  gains  arising  as  aforesaid, 
no  deduction  shall  be  made  on  account  of 
any  annual  interest,  or  any  annuity  or 
other  annual  payment,  payable  out  of 
such  profits  or  gains  " 

The  first  of  the  rules  applicable  to  cases 
1  and  2  of  section  100  provides  that  in 
estimating  the  balance  of  the  profits  or 
gains  to  be  charged  according  to  either 
case,  no  sum  shall  be  set  against  or  de- 
ducted fi*om  such  profits  or  gains  for  "  any 
disbursements  or  expenses  whatever,  not 
being  money  wholly  and  exclusively  laid 
out  or  expended  for  the  purposes  of  such 
trade,  manu&cture,  adventure,  or  concern." 
It  seems  tolerably  clear,  and  it  was  hardly 
disputed  by  the  respondent,  that  all  pay- 
ments made  by  the  appellants  on  account 
of  the  annuities  which  they  have  con- 
tracted to  pay  are,  in  the  strictest  sense 
of  the  words,  disbursements  made  wholly 
and  exclusively  for  the  purposes  of  their 
business.  The  appellants  tiade  in  an- 
nuities, and  these  disbursements  are  the 
consideration,  or  part  of  the  consideration, 
which  they  are  bound  to  give  in  return  for 
the  annuitants*  purchase-money  already 
received  by  them,  and  carried  to  their 
credit  in  the  balance-sheet.  Unless  the 
statute  forbids  it,  the  appellants  must  have 
the  same  right  to  deduct  such  payments, 
in  estimating  their  assessable  profits,  as  a 
grocer  has  to  deduct  the  price  paid  by  him 
for  the  tea  or  sugar  which  he  retails.  If 
there  be  one  point  free  from  obscurity  in 
the  Act  of  1842,  it  is  this,  that  the 
Legislature  intended  all  traders,  whether 
in  groceries,  annuities,  or  other  articles  of 
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commerce,  to  be  assessed  upon  the  same 
footing. 

The  learned  counsel  for  the  respondent 
were  constrained  to  admit  that,  were  it 
not  for  the  terms  of  rule  4  of  case  1, 
the  appellants  would  be  entitled  to  the 
deductions  which  they  claim.  But  they 
argued  that  the  expression  *'  profits  and 
gains,"  which  occurs  twice  in  that  rule,  in 
each  instance  signifies  the  gross  receipts 
of  the  trader,  or,  in  other  words,  the  whole 
items  standing  on  the  credit  side  of  the 
balance-sheet.  Upon  that  construction 
of  the  rule  no  deduction  could  be  allowed, 
in  estimating  profits,  of  '^  any  annual  in- 
terest, or  any  annuity  or  annual  pay- 
ment "  ;  and  one  of  many  startling  results 
would  be  that  the  yearly  rent  and  taxes 
paid  by  a  trader  for  his  business  premises, 
and  yearly  wages  paid  to  his  servants, 
would  not  be  dealt  with  as  payments  out 
of  trading  capital,  but  would  be  included 
in  the  profits  upon  which  he  pays  income 
duty. 

Although  it  appears  to  have  been  ac- 
cepted by  both  Courts  below,  I  cannot 
assent  to  the  construction  put  upon  rule  4 
by  the  respondent,  which  is,  in  my  opinion, 
at  variance  with  its  context.  The  rule 
begins  thus  :  "  In  estimating  the  amount 
of  the  profits  and  gains  arising  as  afore- 
said." Does  that  mean  ''in  estimating 
the  amount  of  the  trader's  assets "  ?  I 
venture  to  think  not.  I  think  the  words 
refer,  not  to  total  assets,  but  to  the  balance 
of  profits  and  gains  to  be  ascertained  by 
virtue  of  the  preceding  rules,  for  the  pur- 
pose of  being  charged  with  income  duty. 
The  rule  then  goes  on  to  prescribe  that 
there  shall  be  no  deduction  made  on 
account  of  any  annual  interest,  or  any 
annuity  or  other  annual  payment,  "  pay- 
able out  of  such  profits  or  gains."  These 
last  words  refer  back  to  profits  and  gains 
as  described  in  the  commencement  of  the 
rule,  and  must,  therefore,  be  taken  to 
mean,  not  gross  receipts,  but  profits  and 
gains,  the  amount  of  which  is  to  be  esti- 
mated for  the  purposes  of  the  Act.  Had 
it  been  the  intention  of  the  Legislature  to 
enact  that  no  annual  interest,  annuity,  or 
other  annual  payment  should  be  inserted 
on  the  debit  side  of  the  balance-sheet,  it 
appears  to  me  that  rule  4  would  have  been 
expressed  in  very  different  terms.     The 
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rule,  as  it  stands,  merely  enacts  that  no 
annual  payment,  which  fells  to  be  paid 
out  of  profits,  shall  be  deducted  from 
profits  in  assessing  for  income  tax. 

The  respondent  relied  in  argument  upon 
section  102,  which  directly  charges  with 
duty  all  annuities,  yearly  inter&st  of 
money,  or  other  annual  payments,  whether 
such  payments  shall  be  payable  within  or 
out  of  Great  Britain.  That  enactment  is 
qualified  by  the  proviso  that  no  charge 
shall  be  made  upon  the  person  entitled  to 
such  payments,  in  the  case  where  the 
same  shall  be  "  payable  out  of  profits  or 
gains  brought  into  charge  by  this  Act." 
In  that  case  the  trader  must  pay  upon  the 
whole  profits  or  gains  brought  into  charge, 
but  is  authorised  to  deduct  income  tax 
in  settling  with  the  person  entitled.  These 
provisions  do  not  appear  to  me  to  throw 
any  light  upon  the  question,  because, 
in  order  to  ascertain  what  profits  or 
gains  are  brought  into  charge  by  the 
Act,  it  is  necessary  to  go  back  to  the  rules 
of  case  1  of  section  100. 

Section  40  of  the  Act  of  1853  (16  &  17 
Vict.  c.  34),  which  was  also  referred  to  in 
the  course  of  the  argument,  has  really  no 
bearing  upon  the  present  question.  It 
empowers  persons  who  are  liable  to  the 
payment  of  any  rent,  or  any  yearly  in- 
terest of  money,  or  any  annuity  or  other 
annual  payment,  on  making  such  payment, 
to  deduct  and  retain  thereout  the  amount 
of  the  rate  of  income  duty  payable  at  the 
time  ;  but  it  has  no  application  to  annual 
payments,  payable  out  of  profits  or  gains. 
Section  24,  sub-section  3  of  the  Customs 
and  Inland  Revenue  Act,  1888,  for  the 
first  time  made  it  compulsory  upon  the 
persons  liable  in  payment  to  retain  income 
tax,  upon  their  making  payment  out  of 
the  capital  which  they  employ  in  trade,  of 
any  interest  of  money  or  annuities  charged 
with  the  tax  under  schedule  D,  and  not 
payable  or  wholly  payable  out  of  profits 
brought  into  charge  to  such  tax.  Had 
that  enactment  been  in  force  in  the  years 
1885-6,  the  present  controversy  would 
never  have  arisen. 

The  only  point  which  remains  for  con- 
sideration is  this,  whether  the  annuities 
paid  by  the  appellants  are  payable,  within 
the  meaning  of  rule  4,  out  of  the  profits 
and  gains  %     In  order  to  bring  annuities 


or  other  annual  payments  within  the 
scope  of  the  rule,  they  must,  in  my  opinion^ 
either  be  directly  charged  upon  profits,  or 
be  in  themselves  of  such  a  character  that 
they  form  a  proper  charge  upon  profits. 
Now  I  cannot  understand  in  what  sense 
the  annuities  in  question  can  be  said  to 
be  properly  chargeable  to  profits.  An 
annuity  to  the  widow  of  a  deceased  partner, 
interest  on  capital  advanced  by  a  partner, 
or  upon  money  borrowed  for  the  purposes 
of  the  business,  are  truly  payable  out  of 
profits  earned,  and  therefore  ought  not 
to  be  deducted  in  estimating  the  income 
yielded  by  the  business.  On  that  ground 
I  agree  with  the  decision  of  the  Court  of 
Appeal  in  The  Aleocandria  Water  Company 
V.  Muagrave  (1),  although  I  am  unable 
to  conciu-  in  all  the  reasons  which  were 
assigned  for  it.  But  the  business  of  the 
appellants  consists  in  employing  their 
trading  capital  to  pay  annuities,  as  the 
counterpart  of  the  consideration  given  by 
the  annuitant,  and  the  annuities  are  pay- 
able out  of  stock,  and  not  out  of  business 
profits. 

On  these  grounds  T  concur  in  the  judg- 
ment which  has  been  moved  by  the  Loiti 
Chancellor. 

Lord  Herschell. — The  appellant  so- 
ciety, as  part  of  the  business  which  it 
carries  on,  sells  or  grants  annuities  in 
consideration  of  a  premium  or  lump  sum 
paid  down  in  the  case  of  an  immediate 
annuity,  and  of  a  similar  payment  or  of 
periodical  premiums  in  the  case  of  a  de- 
ferred or  contingent  annuity.  In  making 
up  the  balance-sheet  shewing  the  amount 
of  its  profits  and  gains  for  three  years,  the 
society  put  on  the  one  side  of  the  account 
the  consideration  money  received  for  an- 
nuities granted ;  on  the  other  side  was 
put  the  sum  paid  in  discharge  of  its 
annuity  contracts.  The  surveyor  of  taxes 
contended  that  the  latter  sum  ought  not 
to  have  entered  into  the  account  for  the 
purpose  of  ascertaining  the  profits  and 
gains  on  which  income  tax  was  to  be 
assessed  under  schedule  D  of  the  Income 
Tax  Acts. 

This  contention  was  based  upon  the 
4th  rule,  relating  to  assessment  under 
schedule  D,  which  is  in  the  following 
terms  :  "  In  estimating  the  amount  of  the- 
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profits  and  gains  arising  as  aforesaid,  no 
deduction  shall  be  made  on  account  of  any 
annual  interest,  or  any  annuity  or  other 
annual  payment,  payable  out  of  such 
profits  and  gains."  It  was  said  that  this 
expressly  prohibited  any  deduction  in 
respect  of  the  annuities  paid  by  the 
society  ;  that  the  income  tax  must  be  paid 
upon  the  basis  that  the  entire  sum  re- 
ceived by  the  society  as  the  consideration 
for  its  undertaking  to  pay  annuities  was 
to  be  assessed  as  profits  and  gains,  and 
that  the  society  would  have  a  right  to 
deduct  income  tax  when  paying  the 
annuities  to  those  who  had  purchased 
them.  The  contention  of  the  surveyor  of 
taxes  has  been  sustained  by  the  Divisional 
Court  and  the  Court  of  Appeal.  The 
learned  Judges  in  the  Court  of  Appeal 
founded  their  judgment  mainly  upon  a 
prior  decision  of  that  Court  in  the  case  of 
17i€  Alexandria  Waterworks  Ccympany  v. 
M%b9grave  (I),  which  I  shall  have  to  con- 
sider presently. 

It  cannot,  of  course,  be  denied  that,  as 
a  matter  of  business,  profits  are  ascer- 
tained by  setting  against  the  income 
earned  the  cost  of  earning  it ;  nor  that,  as 
a  general  rule,  for  the  purpose  of  assess- 
ment to  the  income  tax,  profits  are  to  be 
ascertained  in  the  same  way.  *^  Money 
wholly  and  exclusively  laid  out  or  ex- 
pended for  the  purpose  of  a  trade,  manu- 
facture, adventure,  or  concern  "  may,  by 
the  first  of  the  "rules  applying  to  both 
the  preceding  cases,"  be  taken  into  account 
in  estimating  the  balance  of  profits  and 
gains  to  be  charged.  It  seems  to  me 
beyond  question  that  the  payments  made 
by  the  society  to  its  annuitants  are  within 
•  these  words.  And  those  can-ying  on  the 
business  of  selling  annuities  would  be  as- 
sessed on  quite  a  different  principle  from 
those  carrying  on  other  businesses  if  their 
gross  receipts  were  to  be  treated  as  profits, 
without  r^ard  to  the  payments  to  which, 
in  consideration  of  those  receipts,  they  had 
bound  themselves. 

But  it  is  said,  and  truly,  that  the  Income 
Tax  Acts  have  laid  down  certain  rules  to 
be  applied  in  determining  how  the  tax  is 
to  be  assessed,  and  that,  even  if  the  result 
should  be  to  tax  as  profits  and  gains 
what  cannot  properly  be  so  called,  the 
requirements  of  the  Acts  must  neverthe- 
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less  be  complied  with.  The  controversy 
mainly  turns  upon  the  construction  to  be 
put  upon  the  4th  rule,  which  I  have 
already  quoted ;  but  the  102nd  section  of 
the  Act  must  be  read  in  connection  with 
it.  That  section,  after  enacting  that  in- 
come tax  shall  be  charged  upon  all  annui- 
ties, yearly  interest  of  money,  or  other 
annual  payment,  provides  that  "  in  every 
case  where  the  same  shall  be  payable  out 
of  profits  or  gains  brought  into  charge  by 
virtue  of  this  Act,  no  assessment  shall  be 
made  upon  the  person  entitled  to  such 
annuity,  interest,  or  other  annual  pay- 
ment; but  the  whole  of  such  profits  or 
gains  shall  be  charged  with  duty  on  the 
person  liable  to  suuh  annual  payment 
without  distinguishing  such  annual  pay- 
ment, and  the  person  iSo  Hable  to  make 
such  annual  payment  out  of  the  profits  or 
gains  charged  with  duty  "  shall  be  entitled 
to  deduct  the  income  tax  from  the  annual 
payment,  and  the  person  to  whom  pay- 
ment is  made  is  to  allow  such  deduction. 

It  was  admitted  that,  reading  this  en- 
actment in  conjunction  with  the  4th  rule, 
the  prohibition  contained  in  that  rule 
only  applied  when  the  annuity  was  pay- 
able out  of  profits  and  gains  brought  into 
charge  by  virtue  of  the  Act.  What  is  the 
meaning  of  '^  profits  and  gains,"  as  found 
in  the  concluding  words  of  the  4th 
rule  %  Unless  the  context  requires  a  dif- 
ferent meaning,  or  the  words  appear  to 
be  used  throughout  the  Act  in  another 
sense,  I  think  they  must  be  construed 
according  to  their  ordinary  signification. 
When  we  speak  of  the  profits  or  gains  of 
a  trader,  we  mean  that  which  he  has  made 
by  his  trading.  Whether  there  be  such  a 
thing  as  profit  or  gain  can  only  be  ascer- 
tained by  setting  against  the  receipts  the 
expenditure  or  obligations  to  which  they 
have  given  rise. 

In  the  taxing  provision  of  the  Income 
Tax  Acts  the  tax  is  imposed  in  respect  of 
the  annual  profits  or  gains  arising  or 
accruing  to  any  person  from  any  trade, 
**  to  be  charged  for  every  twenty  shillings 
of  the  annual  amount  of  such  profits  or 
gains."  Here,  it  cannot  be  doubted,  I 
think,  the  words  "  profits  or  gains  "  are 
used  in  the  sense  I  have  indicated.  There 
is  nothing  in  any  part  of  the  Act  to  shew 
the  contrary.     Indeed,  when  the  rules  are 
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oonfiidered,  they  confirm  the  view  that  this 
meaning  is  to'be  attributed  to  the  words. 
Their  general  purpose  is  to  prohibit  cer- 
tain matters  being  taken  into  account 
which  ought  not  to  be  set  against  the  re- 
ceipts when  profits  are  being  ascertained. 
But  the  scheme  of  the  Act  obviously  is  to 
tax,  not  receipts,  but  profits  properly  so 
called. 

The  100th  section  prescribes  that  the 
duties  under  schedule  D  shall  be  assessed 
and  charged  under  certain  rules.  The 
first  of  these  is,  that  the  duty  shall  be 
computed  on  a  sum  not  less  than  the  full 
amount  of  the  balance  of  the  profits  or 
gains  of  the  trade,  <kc.,  upon  a  fair  and 
just  average  of  three  years.  The  expres- 
sion "  balance  of  the  profits  or  gains  "  is 
not  a  happy  one,  but  the  meaning  obvi- 
ously is  the  balance  arrived  at  by  setting 
against  the  receipts  the  expenditure  neces- 
sary to  earn  them. 

When  we  come  to  the  3rd  rule,  and 
the  first  of  the  rules  "  applying  to  both 
the  preceding  cases,"  it  must  be  admitted 
that  the  words  "  profits  or  gains  "  are  not 
always  used  in  their  proper  or  ordinary 
sense.  The  3rd  rule,  for  example,  pro- 
vides that,  in  estimating  the  balance  of 
profits  and  gains  chargeable  under  sche- 
dule D,  "  no  sum  shall  be  set  against  or 
deducted  fix)m,  or  allowed  to  be  set  against 
or  deducted  from,  such  profits  or  gains " 
on  account  of  any  sum  expended  for  the 
repairs  of  trade  premises,  or  for  the  supply, 
repairs,  or  alterations  of  trade  implements, 
beyond  the  sum  usually  expended  for  such 
purposes  on  an  average  of  three  years. 
Here  it  is  obvious  that  the  "profits  or 
gains "  against  which  the  cost  of  repairs 
is  not  to  be  set,  or  from  which  it  is  not  to 
be  deducted,  cannot  be  the  profits  or  gains 
of  the  business  properly  so  called.  The 
subject-matter  necessitates  the  conclu- 
sion that  the  language  is  being  employed 
loosely  and  inaccurately.  The  rule  con- 
templates the  making  up  of  a  balance- 
sheet,  and  deals  with  what  may  be  put  on 
the  debit  side  of  it.  And  the  1st  rule 
"appljdng  to  both  the  preceding  cases," 
which  commences  with  the  same  words  as 
the  rule  I  have  just  referred  to,  evidently 
requires  a  similar  construction. 

But  in  the  4th  rule,  which  your  Lord- 
ships have  specially  to  construe,  the  lan- 


guage employed  is  very  different.  I  can 
find  nothing  to  shew  that  the  words 
"  profits  and  gains  "  were  intended  to  be 
understood  otherwise  than  in  their  proper 
sense.  The  rule  prescribes  that,  in  esti- 
mating the  amount  of  the  profits  and 
gains  "  arising  as  aforesaid,"  no  deduction 
shall  be  made,  (be.  This  seems  to  refer 
back  to  the  charging  provision  which  I 
have  quoted,  and  I  have  already  pointed 
out  the  meaning  which  must  be  there 
attributed  to  "profits  and  gains."  And 
when  read  in  connection  with  section  102, 
the  rule  clearly  relates  only  to  annuities 
payable  out  of  profits  and  gains  "  brought 
into  charge  "  by  virtue  of  the  Act,  and  to 
cases  in  which  the  trader  is  liable  to  make 
the  annual  payment  out  of  the  profits  or 
gains  charged  with  duty. 

I  have  pointed  out  that  in  the  charging 
provision  it  is  the  profits  and  gains  pro- 
perly so  called,  not  the  gross  receipts, 
which  are  brought  into  charge.  If  these 
do  not  exceed  the  expenses,  nothing  is 
payable  by  way  of  income  tax.  In  the 
4th  rule  there  is  no  mention  of  a  balance, 
nor  is  it  said,  as  in  the  other  rules,  that 
no  sum  shall  be  set  against  the  profits 
"  on  account  of  any  sum  expended  "  in 
the  payment  of  annuities.  I  can  see  no 
reason  why,  if  the  intention  was  that  con- 
tended for  by  the  Crown,  these  words 
should  not  have  been  inserted  in  the  3rd 
rule,  instead  of  a  4th  rule,  with  altered 
language,  being  added.  The  expression 
in  this  rule  is  altogether  changed ;  the 
deduction  prohibited  is  confined  to  annui- 
ties "payable  out  of"  the  profits  and 
gains.  This  implies  that  the  profits  and 
gains  out  of  which  the  annuity  is  payable 
are  already  ascertained.  In  the  other  rule 
there  is  no  reference  to  the  fund  out  of 
which  the  moneys  expended  are  payable ; 
the  only  thing  regarded  is  the  fe-ct  of  the 
expenditure  and  the  purpose  for  which  it 
has  been  incurred.  It  would  be  a  strange 
use  of  language  to  speak  of  the  annuities 
as  "  payable  out  of"  the  gross  receipts  of 
a  trader  merely  because  he  is  under  lia- 
bility to  provide  for  them. 

I  think  the  4th  rule  was  primarily 
designed  to  meet  such  a  case  as  that  in 
which  a  trader  had  contracted  to  make 
an  annual  payment  out  of  his  profits — as, 
for  example,  when  he  had  agreed  to  make 
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such  a  payment  to  a  former  partner,  or 
to  a  person  iK^ho  had  made  a  loan  on  the 
terms  of  receiving  such  payment.  But 
for  the  rule,  it  might  plausihly  have  heen 
contended  that  in  such  a  case  a  trader 
was  only  to  return  as  his  profits  what 
remained  after  making  such  payment.  It 
is  unnecessary  to  define  the  limits  within 
which  the  rule  applies ;  but  I  am  unable 
to  agree  with  the  Court  below  that  it  is 
applicable  to  the  present  case.  The  an- 
nuities are  not,  in  my  opinion,  payable 
out  of  the  profits  and  gains  of  the  society ; 
until  the  payments  which  they  necessitate 
have  been  taken  into  account,  it  cannot 
be  ascertained  whether  there  are  any 
profits  and  gains  or  not. 

I  do  not  think  this  view  conflicts  with 
the  decision  in  the  case  of  The  Alexandria 
WcUerworks  Company  v.  Musgrave  (1). 
The  payments  of  interest  to  the  deben- 
ture-holders were  made  out  of  the  profits. 
These  were  ascertained  by  deducting  fi?om 
the  moneys  earned  the  .expenses  incurred 
in  earning  them ;  and  of  these  expenses 
the  payments  to  the  debentvu^-holders 
formed  no  part.  A  portion  of  the  capital 
was  raised  by  shares,  and  another  portion 
by  debentures.  There  was  no  more  rea- 
son why  interest  on  the  debenture  capital 
should  be  deducted  fix)m  the  profits,  than 
interest  on  the  share  capital.  Supposing 
the  whole  capital  had  been  raised  by  shares, 
there  would  have  been  no  pretence  for 
making  any  such  deduction,  and  the  profits 
earned  by  the  adventure  could  not  be  dif- 
ferent, according  as  the  capital  was  raised 
wholly  by  shares,  or  partly  by  shares  and 
partly  by  debentures.  It  is  by  no  means 
clear  that  the  case  was  not  within  the 
prohibition  of  the  3rd  rule. 

Although  it  does  not  appear  to  me  that 
the  view  of  the  present  case  which  I  have 
placed  before  your  Lordships  is  inconsistent 
with  the  decision  in  The  Alexandria  Water- 
works Compam>y  v.  Musgrave  (1),  I  think  it 
is  in  conflict  with  The  Mersey  Loam,  Com- 
pany V.  WooUon  (2);  but  the  reasoning 
which  has  led  me  to  my  present  conclusion 
applies  equally  to  the  facts  of  that  case. 

Lord  Fibld. — I   have  been  asked  by 

my  noble  and  learned  friend  Lord  Morris 

to  express  his  entire  concurrence  in  the 

judgment  which  has  been  moved,  and  I 
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have  no  difficulty  whatever  in  adding  my 
own. 

Orders  appealed  Jrom  reversed^  with 
costs  her  and  below  ;  cause  remitted 
to  the  Queen's  Bench  Division, 


Solicitors — R.  L.  Devonshire,  for  appellants; 
Sir  W.  H.  Melvill,  Solicitor  of  Inland  Revenue, 
for  respondent. 
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HOBERN   V.    FOWLEB. 

Ex  parte  hobern. 


Arrest — PrivHege/rom — Witness  return- 
ing Jrom  Court — Commitment  for  N'on- 
Paytnent  of  Rate — Civil  Process — 12  Vict, 
c,  14.  ss.  2  and  3. 

Commitment  for  nonpayment  of  rates 
where  there  is  no  distress  reooverahle,  under 
tfie  provisions  of  12  Vict.  c.  14.  ss.  2  and 
3,  and  ScJisdule  D,  is  merely  a  dvil process 
for  enforcing  payment,  so  thai  a  witness  in 
a  suit  returning  from  the  Court  in  which 
such  suit  had  been  heard  is  privileged  from 
arrest  under  an  order  for  such  comtnit- 
ment. 

This  was  an  ex  parte  application  to 
Collins,  J.,  on  behalf  of  the  plaintiff  in 
an  action  tried  before  his  Lordship  in 
an  earUer  part  of  the  same  day,  for  his 
release  from  arrest  within  the  precincts 
of  the  Royal  Courts  of  Justice,  under  an 
order  of  commitment  for  non-payment  of 
poor  rates. 

Proceedings  had  been  taken  against 
him  under  12  Vict.  c.  14.  ss.  2  and  3,  for 
non-payment,  and,  in  de£Ekult  of  any  dis- 
tress being  recoverable,  an  order  for  his 
commitment  had  been  made  by  Justices, 
in  accordance  with  Form  D  of  that  statute. 
Under  this  order  a  police  constable  ar- 
rested the  plaintiff  upon  his  leaving  the 
Court,  after  having  been  called  as  a  wit- 
ness on  behalf  of  himself  and  of  his  wife, 
who  was  a  co-plaintiff,  in  an  action  heard 
and  determined  that  morning  by  Collins, 
J.  The  form  of  the  warrant  followed 
Form  D,  given  in  the  said  Act,  for  a 
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"warrant  of  commitment  in  de&ult  of 
distress."  The  material  part  enacts  that 
the  de&ulter  should  be  imprisoned  for  a 
time  stated,  ''unless  the  said  sums  of 
,  together  with  the  sum  of  ,  for 

the  costs  attending  the  distress  and  for 
the  costs  and  charges  of  his  conmiitment 
.  .  .  shall  be  sooner  paid." 

Wattj  for  the  applicant. — ^The  Judge  in 
whose  Court  the  suit  was  depending  is  a 
proper  authority  to  order  the  release  of  a 
witness  in  such  suit — Taylor  on  Evidencey 
8.  1206.  Non-payment  of  rates  is  not 
a  criminal  offence,  and  the  proceedings 
under  the  Act  are  merely  means  for  en- 
forcing payment,  and  are  not  punitive. 
There  has  been  no  contempt  of  any  order 
of  Justices — Kimpton  v.  The  London  and 
North  Western  Railway  Company  {I).  The 
distinction  between  punitive  and  civil  pro- 
cess of  attachment  has  been  clearly  laid 
down  by  Fry,  L.J.,  in  In  re  Freston  (2)  : 
"  It  is  plain  that  where  the  attachment 
issues  as  a  mere  matter  of  civil  process,  a 
person  in  the  position  of  this  applicant 
is  privileged  from  arrest ;  but  where  it  is 
disciplinary  or  punitive  there  is  no  such 
privilege." 

Collins,  J. — I  think  that  the  ordinary 
privilege  from  arrest,  ewndo^  moramdOy  et 
redeuTido,  applies  to  the  applicant  before 
me.  The  process  of  commitment  for  non- 
payment of  rates  is  a  mere  civil  process  to 
enforce  payment,  and  upon  such  payment, 
as  the  form  of  the  warrant  shews,  the 
person  committed  is  entitled  to  immediate 
release.  There  is  no  punitive  process  here 
for  contempt,  as  in  the  first  case  cited.  I, 
therefore,  order  the  applicant  to  be  re- 
leased. 

Applioation  granted. 


Solicitor— J.  R.  Pakeman ;  Cresswell  &  Gibbons ; 
J.  Vernon  &  Son. 


[IN  THE   HOUSE   OF  LORDS.] 
1892         r*™^    TABERNACLE    PBRICANKNT 

March  24.)    f™^^^^     society     {appel- 
)    lants)  V.  JOHN    KNIGHT   (re- 


May  31.   /    «-'•-/-- 
•^  V    apondent). 


(1)  23    Law  J.  Rep.  Exch.  232 ;  Law  Rep. 
9  Bxch.  766. 

(2)  62  Law  J.  Rep.  Q.B.  645,  per  Fry,  L.J., 
p.  661 ;  Law  Rep.  11  Q.B.  D.  646. 


Arbitration — Building  Society — Dispute 
between  Memiber  and  Society — Arbitration 
Act,  1889,  s.  19— Building  Societies  Act, 
1874,  8.  36 — Power  of  Court  to  order 
Special  Case — Rule  Nisi — Notice — Comple- 
tion of  the  Awa/rd. 

There  is  no  inconsistency  between  the 
Arbitration  Act,  1889,  s.  19,  which  gives 
the  Court  power  to  direct  an  ctrbitrator 
or  umpire  to  state  a  Special  Case  for  the 
opinion  of  the  Court  on  any  question  of 
law,  amd  the  Building  Societies  Act,  1874,  s. 
36,  by  which  the  det^rminoMon  by  arbitra- 
tors under  that  Act  is  to  be  final,  wnless  the 
arbitrators  choose,  a^  the  request  of  either 
of  the  parties,  to  state  a  Case  for  the  opinion 
of  the  Cowrt.  The  Court,  therefore,  has 
potver  to  direct  an  arbitrator  under  the 
Building  Societies  Act  to  state  a  Special 
Case. 

An  order  nisi  for  the  arbitrators  to 
state  a  Special  Case  was  made  on  the  same 
day  as  thai  upon  which  the  award  was 
completed.  The  House  inferred  as  a  fact 
that  the  order  issued  before  the  completion 
of  the  award,  though  the  arbitrator  had 
not  notice  of  the  order  until  after  they  had 
signed  the  awa/rd : — Held,  thai  the  juris- 
diction of  the  Court  was  not  ousted  by  the 
completion  of  the  awa/rd. 

Appeal  from  the  order  of  the  Court  of 
Appeal  reported  60  Law  J.  Rep.  Q.B. 
633. 

In  an  arbitration  between  a  building 
society  and  one  of  its  members,  the  re- 
spondent in  this  appeal,  under  section 
36  of  the  Building  Societies  Act,  1874, 
counsel  for  the  present  respondent  asked 
the  arbitrators  at  the  hearing  to  state  a 
Case  for  the  opinion  of  the  Court  on  a 
question  of  law;  but  the  arbitrators  re- 
fused to  do  so.  On  the  16th  of  January^ 
1891,  on  the  application  of  the  respondent, 
an  order  nisi  under  section  19  of  the  Arbi- 
tration Act,  1889,  was  made  at  chambers 
that  the  arbitrators  should  state  a  Case 
for  the  opinion  of  the  Court.  On  the 
same  day  the  arbitrators  made  and  signed 
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their  award,  before  either  of  them  had 
reoeived  notice  of  the  order  nisi ;  it  did 
not  appear  whether  the  order  nisi  had 
been  made  before  or  after  the  signing  of 
the  award. 

Pollock,  B.,  in  chambers  made  the  order 
absolute.  But  the  Queen's  Bench  Division 
(Willa,  J,,  and  Vaughan  Williams,  J.) 
discharged  the  order  on  the  groiuid  that 
section  19  of  the  Arbitration  Act  did  not 
extend  to  arbitrations  under  the  Building 
Societies  Act,  1874.  The  Court  of  Appeal, 
however  (Lord  Esher,  M.R.,  Bowen,  L.J., 
and  Fry,  L.J.),  reversed  the  decision  of 
the  Queen's  Bench  Division. 

Cock,  Q.C.  {Macaim  with  him),  for  the 
appellants. — The  Arbitration  Act  cannot 
apply  to  cases  under  the  Building  Societies 
Act,  because  section  19  of  the  former  gives 
the  Court  power  to  compel  the  arbitrator 
to  state  a  Case,  whereas  by  section  36  of 
the  Building  Societies  Act  the  arbitrator 
has  an  absolute  discretion,  and  his  decision 
is  final  unless  he  chooses  to  state  a  Case. 
The  very  object  of  the  Act  of  1874  would 
be  defeated  if  the  arbitrator  could  be  com- 
pelled to  state  a  Case,  as  it  was  intended 
to  provide  a  cheap  and  speedy  method 
of  settling  disputes  without  resort  to 
litigation.  Besides,  the  order  was  too 
late;  the  arbitrators  had  already  made 
and  signed  the  award,  and  were  fimcti 
officio — Mordue  v.  Palmer  (1). 

Fillcm  {A.  L.  Reed  with  him),  for  the 
respondent. — ^There  is  no  inconsistency. 
The  Arbitration  Act,  1889,  gives  the  Court 
power  over  the  arbitrator,  and  there  is  no 
inconsistency  with  the  Building  Societies 
Act  in  holding  that  the  Court  has  juris- 
diction to  order  the  arbitrator  to  do  that 
which  the  Building  Societies  Act  em- 
powered him  to  do.  It  is  to  be  inferred 
that  the  order  nisi  was  in  fact  made  before 
the  signing  of  the  award.  A  judicial  act 
is  supposed  to  be  done  at  the  earUest  pos- 
sible moment  of  the  day ;  and  the  award 
was  not  published  even  if  it  had  been 
signed.  A  reference  is  not  at  an  end  until 
the  award  is  published. 

Co^y  Q.C,  in  reply. 

Cur.  adv,  vult. 


51 


(1)89 
6Chanc. 


Law  J.  Rep.  Chanc.  746;  Law  Rep. 


H.L, 

The  Lord  Changellob  (Lobd  Hals- 
bury). — ^The  first  question  in  this  case  is 
whether  37  &  38  Vict.  c.  42  is  inconsis- 
tent with  the  provisions  of  the  general 
Arbitration  Act,  52  <k  63  Vict.  c.  49.  The 
policy  of  section  19  of  the  later  Act  is 
very  manifest.  During  the  progress  of 
an  arbitration  it  may  be  seen  that  the 
arbitrator  has  mistaken  the  law,  and  is 
about  to  act  upon  his  error,  and  the  power 
of  putting  him  right  used  to  consist  in 
the  right  of  either  party  to  revoke  the 
submission  to  arbitration.  That  power 
has  been  greatly  controlled  by  legislation, 
and  now  it  may  be  extremely  difficult  for 
a  party  to  make  such  a  case  to  a  Court  as 
will  induce  them  to  make  an  order  giving 
leave  to  revoke,  unless  a  Case  is  stated. 

Such  a  case  actually  occurred  in  your 
Lordships'  House  (2),  and  unless  the  parties 
had  consented  to  terms  (which  happily 
they  did),  though  leave  would  have  been 
given  by  this  House  to  revoke  the  sub- 
mission, it  is  obvious  that  this  is  a  clumsy 
and  incomplete  remedy.  The  Court  ought 
to  have  in  its  owp  hands  power  to  compel 
in  a  fit  case  a  reference  to  a  Court  of  com- 
petent jurisdiction  so  as  to  prevent  a 
fjEdlure  of  justice.  This  is  a  power  inde- 
pendent of  and  altogether  different  from 
the  right  of  the  parties  under  section  36 
of  the  Act  of  1874,  which  enacts  that  the 
determination  of  the  arbitrators,  or  the 
Court,  shall  be  conclusive.  It  provides 
also  that  the  arbitrators  or  B>egistrar,  as 
the  case  may  be,  may  at  the  request  of 
either  party  state  a  Case  for  the  opinion 
of  the  Supreme  Coiu^  of  Judicature  on 
any  question  of  law. 

The  later  statute  makes  the  provision 
which  I  have  first  referred  to  apply  to  every 
arbitration  under  any  Act  passed  before 
or  after  the  commencement  of  the  Act 
itself  (1889),  and  only  excepts  from  its 
operation  any  Act  inconsistent  with  the 
Act  regulating  the  arbitration,  or  with  any 
rules  or  procedure  authorised  or  recog- 
nised by  that  Act. 

If  the  two  provisions  may  stand  toge- 
ther, X  am  unable  to  follow  the  argument 
that  the  one  Act  is  inconsistent  with  the 
other ;  and  the  whole  argument  depends 

(2)  The  Eatt  and  We*t  India  Dock  Company 
V.  Kirk,  67  Law  J.  Rep.  Q.B.  295 ;  Law  Rep.  12 
App.  Cas.  738. 
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upon  the  word  "inconsistent"  in  the  later 
statute.  It  is  obvious  to  enquire  where 
is  the  inconsistency,  if  both  may  stand 
together  and  both  operate  without  either 
interfering  with  the  other  % 

The  policy,  object,  and  application  of 
the  two  sections  are  entirely  different.  I 
think  in  the  Building  Societies  Act  the 
object  was  to  enable  the  arbitrators  on  the 
solicitation  of  the  parties  to  state  a  ques- 
tion of  law  which  might  enable  them  to 
decide  the  case  in  its  final  result.  I  think 
the  object  of  section  19  of  the  Arbitration 
Act,  1889,  though  in  one  sense  it  may  be 
said  to  have  for  its  object  the  same  result, 
was  rather  to  hold  a  control  over  the  arbi- 
ti-ation  while  it  was  proceeding,  by  the 
Courts,  and  not  to  allow  the  parties  to 
be  concluded  by  the  award,  when,  as  it  is 
said,  parties  may  be  precluded  by  the 
arbitrator's  bad  law,  if  once  the  award  is 
made,  although  they  might  have  had  a 
right  to  repudiate  the  arbitrator  if  they 
had  done  so  before  the  completion  of  the 
award. 

I  am,  therefore,  of  opinion  that  the  first 
objection  here  fails,  and  that  the  Acts  not 
being  inconsistent  with  each  other  may  be 
read  together,  and  the  Court  or  a  Judge 
would  have  jurisdiction  to  interfere. 

The  second  objection  turns  upon  a  ques- 
tion of  &ct ;  and  I  should  agree  that  if  a 
complete  award  had  been  made,  a  statute 
which  gives  the  Court  or  a  Judge  power 
at  any  stage  of  the  proceedings  under  a 
reference  to  direct  a  Case  to  be  stated, 
would  not  be  applicable  where  the  pro- 
ceedings had  come  to  an  end  by  a  com- 
pleted award.  Now  I  will  assume  that 
in  this  case  the  award  was  very  nearly 
completed,  but  I  am  equally  satined  that 
it  was  not  completed  and  published  as  the 
award,  but  was  in  process  of  being  com- 
pleted. I  will  assume  that  the  arbitrators 
had  no  notice  of  the  rule  nisi.  But  the 
affidavit  which  stated  the  feet  that  they 
had  no  notice  of  the  rule  nisi  is  studi- 
ously reticent  about  the  precise  time  when 
that  which  is  relied  on  as  the  completion 
of  the  award  was  effected ;  and  I  infer  as 
a  feet  that  the  rule  nm  was  obtained, 
whether  the  arbitrators  had  notice  of  it 
or  not,  before  the  award  was  signed,  even 
if  that  would  be  completion. 

1  think,  thei^fore,  that  this  appeal 
should  be  dismissed,  with  costs. 


Lord  Watson. — Section  19  of  the  Ar- 
bitration Act,  1889,  enacts  that  any  arbi- 
trator may,  at  any  stage  of  the  proceedings 
in  the  reference,  and  shall,  if  so  directed  by 
the  Court,  state  in  the  form  of  a  Special 
Case  for  the  opinion  of  the  Court  any 
question  of  law  arising  in  the  course  of  the 
reference.  The  provisions  of  the  Act  are, 
by  section  24,  made  applicable  to  every 
arbitration  under  any  previous  or  subse- 
quent statute,  "  except  in  so  far  as  this  Act 
is  inconsistent  with  the  Act  regulating  the 
reference,  or  with  any  rules  or  procedure 
authorised  or  recognised  by  that  Act." 

The  appellants  concede  that,  had  it  not 
been  for  the  exception  in  section  24,  the 
provisions  of  section  19  would  have  applied 
to  arbitrations  under  the  Building  Socie- 
ties Act,  1874.  They  maintain  that  these 
provisions  are  inapplicable  in  respect  of 
their  being  inconsistent  with  a  proviso  in 
section  36  to  the  effect  that  the  statutory 
arbitrators  "  may,  at  the  request  of  either 
party,  state  a  Case  for  the  opinion  of  the 
Supreme  Court  of  Judicature  upon  any 
question  of  law,"  and  that  the  Court  had, 
therefore,  no  jurisdiction  to  make  the 
order  appealed  from. 

If  the  provisions  of  section  19  had  been 
inserted  verbatim  in  section  36  of  the 
Building  Societies  Act,  they  would  not 
have  repealed  the  discretion  of  the  arbiters 
to  state,  or  refuse  to  state,  a  Case  on  the 
request  of  a  party  to  the  reference.  They 
would  simply  have  conferred  upon  the 
arbitrators  the  additional  privilege  to  state 
a  Case  propria  motu,  and  upon  the  parties 
the  additional  right  to  obtain  an  order 
from  the  Court.  The  appellants  were 
accordingly  constrained  to  argue  that 
whenever  the  provisions  of  the  Arbitration 
Act  are  found  to  add  to  the  enactments  of 
any  other  statute  regulating  arbitrations, 
they  are,  in  the  sense  of  the  exception, 
inconsistent  with  it.  To  hold  that  the 
Legislature  intended  to  attach  that  mean- 
ing to  the  word  "  inconsistent,"  would  be 
to  defeat  the  object  of  the  leading  enact- 
ment in  section  24.  In  my  opinion  the 
object  of  the  Legislature  was  to  add  to 
the  remedies  open  to  the  parties  under  a 
statutory  arbitration ;  and  the  sole  pur- 
pose of  the  exception  was  to  prevent  the 
application  of  the  powers  conferred  upon 
the  Court  by  the  Act  of  1889  to  arbitra- 
tions under  any  statute  whose  provisions 
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either  expressly  or  by  reasonable  implica- 
tion excluded  the  exercise  of  such  powers. 

A  second  point  was  raised  by  the  ap- 
pellants, which  is  not  noticed  by  any  of 
the  learned  Judges  of  the  Appeal  Court. 
Section  19  only  authorises  the  interven- 
tion of  the  Court  during  the  dependence 
of  the  reference,  and  does  not  warrant  an 
order  being  made  upon  an  arbitrator  to 
state  a  Case  after  his  award  has  been  duly 
completed  \  and  it  was  argued  that  in  this 
case  there  was  a  defect  of  jurisdiction,  in- 
asmuch as  the  award  of  the  arbitrators 
had  been  adjusted  and  signed  by  them 
before  an  order  nisi  was  obtained. 

If  there  had  been  any  evidence  to  shew, 
or  if  there  had  been  a  suggestion  in  the 
pleadings,  that  an  award  was  published 
on  the  same  day  as  the  order,  but  before 
the  latter  was  applied  for,  I  should  not,  as 
at  present  advised,  have  been  prepared  to 
hold  that  this  case  was  governed  by  the 
decision  of  the  Court  of  Exchequer  in 
Wright  v.  MiVU  (3).  There  the  Court  had 
undoubted  jurisdiction,  and  was  moreover 
seized  of  the  case  at  the  time  when,^<tone 
juris,  its  order  was  held  to  have  been 
made.  Here  the  Court  had  no  process 
before  it  until  the  initial  order  was  appHed 
for;  and  it  had  no  jurisdiction  to  grant 
the  order  if,  at  the  time  of  the  application, 
there  was  a  completed  award. 

I  am  satisfied,  however,  that  no  founda- 
tion has  been  laid  in  fsucX,  for  the  argument 
which  was  addressed  to  us ;  and  that  cir- 
cumstance probably  accounts  for  the  ab- 
sence of  any  comment  upon  it  by  the 
Court  of  Appeal.  Thei^  is  an  affidavit  to 
the  effect  that  the  arbitrators*  award  was 
drawn  up  and  signed  by  them  before  they 
had  notice  of  the  order  of  Court.  That 
statement,  which  was  the  sole  bajsis  of  the 
argument,  plainly  implies  that  the  award 
was  not  completed  before  the  order  was 
made,  and  that  &ct  was  sufficient  to  give 
the  Court  jurisdiction.  The  completion  of 
the  award,  between  the  issuing  of  the 
order  and  its  intimation  to  the  arbitrators, 
cannot  deprive  the  parties  of  their  statu- 
tory remedy,  or  oust  the  jurisdiction  of 
the  Court. 

I  am,  therefore,  of  opinion  that  the 
judgment  appealed  from  ought  to  be  affirmed 
with  costs. 

(3)  24  Hurl.  &  N.  488 ;  28  Law  J.  Rep. 
Szch.  223. 


Lord  Hebschell. — The  question  in- 
volved in  this  appeal  is  whether  the  1 9th 
section  of  the  Arbitration  Act,  1889, 
appHes  to  arbitrations  under  the  Building 
Societies  Act,  1874.  That  section  pro- 
vides that  "any  referee,  arbiti-ator,  or 
imipire  may  at  any  stage  of  the  proceed- 
ings under  a  reference,  and  shall,  if  so 
directed  by  the  Court  or  a  Judge,  state  in 
the  form  of  a  Special  Case,  for  the  opinion 
of  the  Court,  any  question  of  law  arising 
in  the  course  of  the  reference."  Section 
24  of  the  same  Act  provides  as  follows  ; 
"  This  Act  shall  apply  to  every  arbitration 
under  any  Act  passed  before  or  after  the 
commencement  of  this  Act  as  if  the  arbi- 
tration were  pursuant  to  a  submission, 
except  in  so  far  as  this  Act  is  inconsistent 
with  the  Act  regulating  the  arbitration, 
or  with  any  rules  or  procedure  authorised 
or  recognised  by  that  Act," 

It  is  said  on  behalf  of  the  appellants 
that  section  19  of  the  Arbitration  Act  is 
inconsistent  with  the  Building  Societies 
Act,  1874,  and  therefore  does  not  apply 
to  arbitrations  under  it.  The  material 
section  of  the  latter  Act  is  the  36th,  which 
provides  that  "  every  determination  by 
arbitration  ....  under  the  Act  of  a  dis- 
pute shall  be  binding  and  conclusive  on 
all  parties,  and  shall  be  final,  to  all  intents 
and  purposes,  and  shall  not  be  subject  to 
appeal,  and  shall  not  be  removed  or  re- 
movable into  any  Court  of  law,  or  re- 
strained or  restrainable  by  the  injunction 
of  any  Court  of  equity,  provided  always 
that  the  arbitrators  ....  may,  at  the 
request  of  either  party,  state  a  Case  for 
the  opinion  of  the  Supreme  Court  of 
Judicature  on  any  question  of  law." 

The  argument  of  the  appellants  is,  that 
this  section  vests  in  the  arbitrators  the 
discretion  whether  a  Case  shall  be  stated 
or  not,  and  that  the  later  Act,  which  em- 
powers the  Court  to  order  the  arbitrators 
to  state  a  Case,  is,  therefore,  inconsistent 
with  it.  I  cannot  accede  to  this  view. 
No  doubt  the  Building  Societies  Act 
empowers  the  arbitrators  to  state  a  Case, 
and  leaves  it  to  them  to  determine 
whether  they  will  exercise  this  power  or 
not ;  the  parties  cannot  compel  them  to 
do  so.  The  Arbitration  Act,  which  con- 
fers upon  the  Court  the  power  to  order  a 
Case  to  be  stated,  if  it  apphes,  adds,  no 
doubt,   to  the  provisions  which  are  to 
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govem  an  arbitration  under  the  Building 
Societies  Act ;  but  it  is  clear  that  the  fsjct 
that  the  provision  is  an  additional  one 
does  not  of  itself  shew  that  there  is  any 
inconsistency  in  the  two  Acts,  for,  if  so, 
the  24th  section  would  never  have  any 
operation.  I  think  the  test  is,  whether 
you  can  read  the  provisions  of  the  later 
Act  into  the  earlier  without  any  conflict 
between  the  two.  This  you  can  clearly 
do  as  regards  the  enactment  under  con- 
sideration. For  these  reasons  I  concur  in 
the  judgment  of  the  Court  below. 

A  further  point  was  argued  at  the  bar 
which  is  not  noticed  in  the  judgments 
delivered  in  the  Court  of  Appeal.  It  was 
said  that,  even  if  the  Arbitration  Act 
applied,  the  respondent  had  come  to  the 
Court  too  late,  inasmuch  as  the  arbitrators 
made  their  award  on  the  16th  of  January, 
18i91,  and  it  was  only  on  that  day  that 
the  order  nisi  was  made,  calling  upon  the 
arbitrators  to  shew  cause  why  they  should 
not  be  required  to  state  a  Case  for  the 
opinion  of  the  Court.  The  learned  counsel 
for  the  appellants  contended  that  it  was 
for  the  respondent  to  shew,  in  order  to 
support  the  order,  that  it  was  obtained 
before  the  arbitrators  had  made  their 
award  and  were  thus  functi  officio.  It  is 
unnecessary  to  determine  whether  the 
rule  that  a  judicial  act  must  be  regarded 
as  dating  from  the  first  moment  of  the 
day  on  which  it  is  done,  would  apply  to 
such  an  order  as  that  under  consideration, 
or  whether  it  would  be  sufficient  cause  for 
not  making  the  order  absolute  if  it  were 
shewn  that  the  award,  though  bearing  the 
same  date,  was  in  fs^t  signed  before  the 
order  nisi  was  made.  I  can  entertain  no 
doubt  that  where  an  order  nisi  has  been 
obtained  by  a  party  who  has  no  notice  of 
an  award  having  been  made,  it  is  for  those 
who  contest  it  to  shew  that  the  award  was 
executed  prior  to  the  order  being  made. 
This  is  not  shewn  in  the  present  case. 
The  affidavit  of  the  arbitrators  states  only 
that  their  award  was  made  and  signed 
before  either  of  them  "  had  notice  of  the 
order  wm." 

For  these  reasons  I  think  the  judgment 
appealed  from  should  be  affirmed. 

Lord  Morris. — I  concur  in  the  judg- 
ment which  has  been  moved. 


Lord  Field. — I  also  am  of  opinion 
that  this  appeal  should  be  dismissed. 
There  are  two  questions  to  be  considered. 
The  first  one  is  of  general  importance — 
namely,  whether  or  not  section  19  of  the 
Arbitration  Act  of  1889,  by  which  the 
Court  can  order  an  arbitrator  to  state  a 
Case  raising  any  question  of  law,  is  incon- 
sistent with  the  arbitration  provisions  of 
the  Building  Societies  Act  of  1874  (37  <& 
38  Vict.  c.  42).  The  second  question  is 
whether  in  the  present  case  the  order  to 
state  a  Case  was  made  whilst  the  proceed- 
ings under  the  reference  were  pending. 

With  regard  to  the  first  point,  I  can 
see  no  reason  whatever  why  the  enact- 
ments should  not  very  properly  stand 
together.  The  Building  Societies  Act 
contemplates,  no  doubt,  as  the  learned 
Judges  of  the  Divisional  Court  thought, 
a  speedy  and  comparatively  inexpensive 
remedy.  It  gives  that  remedy  by  arbi- 
tration, the  Judges  being  selected  by  the 
litigating  parties  themselves.  Those  arbi- 
trators might  be  laymen,  as  in  the  present 
case  they  were,  or  they  might  be  qualified 
and  trained  lawyers.  But  then  the  statute 
only  gives  the  arbitrators  power  to  state 
a  Case  in  their  discretion  at  the  request 
of  either  party. 

Now,  in  the  present  instance,  the  arbi- 
trators seem  to  have  come  to  the  conclu- 
sion— I  will  not  say  very  rapidly,  but  very 
decidedly — ^that  the  view  which  they  took 
was  the  only  possible  view  that  could  be 
taken  ;  and  certainly  this  case,  as  it  seems 
to  me,  is  an  illustration,  and  a  very  con- 
venient one,  of  the  benefit  which  will 
arise  from  consolidating  and  construing 
the  two  Acts  together.  Under  the  Build- 
ing Societies  Act  the  matter  was  in  the 
discretion  of  the  arbitrators  at  the  request 
of  either  party;  but  then  there  came 
this  Act,  a  general  Act,  which  adds  an 
element  to  it  enabling  either  of  the  par- 
ties who  wishes  to  have  the  point  au- 
thoritatively determined  to  compel  the 
arbitrators,  whether  they  will  or  no,  to 
state  a  Case. 

Now,  it  was  thought  by  the  learned 
Judges  in  the  Divisional  Court  that  by 
implication  that  provision  was  excluded ; 
beoiuse  it  was  said  that  the  Building 
Societies  Act  being  an  Act  eminently  for 
the  discussion  of  questions  without  delay 


Digitized  by 


Google 


Vol.  62.] 


MICHAELMAS  1892  to  MICHAELMAS   1893. 


55 


Tahemaele  Permanent  Building  8oe,  v.  Knight,  E.L. 


and  without  expense,  it  was  entirely  con- 
trary to  the  sense  and  principles  of  that 
Act  to  import  the  power  to  state  a  Case 
when  that  Act  itself  had  laid  down  the 
only  limits  within  which  a  Case  was  to  be 
stated.     But  it  must  be  recollected  that 
it  may  be  £Ehr  better,  and  must  be  generally 
^ax  better,  in  a  Case  where  the  rights  of 
the  parties  depend   upon  a  question  of 
pure  law,  the  construction  of  statutes  or 
authorities,  to  have  a  right  decision,  than 
to  have  merely  an  inexpensive  one ;  and 
when  it  is  seen  that  the  Legislature  here 
has  interposed  the  discretion  of  the  Judge 
before  whom  the  case  must  come,  before 
any  Case  can  be  stated  for  decision,   it 
seems  to  me  that  there  is  no  sufficient 
ground  in  the  supposed    policy  of   the 
Acts  in  question  for  excluding  the  opera- 
tion of  the  last  Act.     The  provisions  may 
very   well  stand  together.     By  the  first, 
either  party  may  request ;  by  the  second, 
if  either  party  request,  and  the  arbitra- 
tors refuse,  to  state  a  Case,  then  upon  the 
party  going  before  a  Judge,  and  shewing 
that  the  Case  is  one  involving  some  ques- 
tion of  law  (of  course,  that  is  a  matter 
which  the  Judge  wiU  take  into  considera- 
tion— ^not  a  mere   question   of  feet,  but 
some  question  of  law  ;  and  not  only  that, 
but  some  question  of  law  upon  which  two 
opinions  may  possibly  exist),  the  Judge 
hias  power  to  compel  the  arbitrators  to 
state  a  Case. 

With  regard  to  the  second  point,  I 
should  not  be  prepared  to  carry  further 
the  doctrine  with  respect  to  part  of  a  day, 
and  to  hold  that  it  cannot  be  considered 
in  certain  cases.  In  this  case  I  am 
clearly  of  opinion,  and  the  evidence  satis- 
fies me,  that  the  order  was  really  and  truly 
made  before  the  award. 

Order   appealed  from   affirmed,   a/nd 
appeal  dismissed  with  costs. 


Solicitors— J.    B.    Pakeman,    for    appellants ; 
Hatchett,  Jones  &  Co.,  for  respondent. 
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Principal  and  Swrety — Discharge  of 
Svrety — Alteration  of  Position  of  Surety — 
Alteration  brought  about  by  Actor  Omission 
against  which  Guaranty  given — Building 
Contract  —  Guaranty  tlhot  Works  shall 
be  weU  and  trrdy  executed — Certificate 
of  Completion  —  Payment  of  Retention 
Moneys  —  Faulty  Execution  of  Works 
fraudulently  concealed, 

A  sv/rety  caamot  claim  to  be  discharged 
from  his  contract,  upon  the  groimd  that  his 
position  has  been  altered  by  the  conduct  of 
the  creditor,  where  that  conduct  has  been 
caused  by  a  fraudulent  act  or  omission 
against  which  the  surety  has  by  the  contract 
of  suretyship  guaranteed  the  creditor. 

By  a  contract  for  the  construction  of 
certain  sewers  for  the  plaintiffs,  made  be- 
tween  the  plaintiffs,  the  contractors,  and  the 
defendants  as  sureties  for  the  contractors^ 
the  contractors  covenanted  that  they  wouM 
"  weU  and  truly  "  execute  the  works  in  ques- 
tion, amd  by  a  separate  covenant  the  sureties 
covenanted  thcU  the  covenamt  by  the  con- 
tractors shovld  be  "  well  and  truly  exe- 
cvted,  performed,  observed,  fulfilled,  amd 
keptr  The  works  and  every  part  thereof 
were  to  be  conducted  amd  completed  under 
the  superintendence  and  to  the  satisfaction  of 
the  plaintiffs'  engineer,  whose  decision  as 
to  the  manner  in  which  the  uxyrk  uxis  exe- 
cuted was  to  be  final  and  conclusive  ;  and 
the  contractors  and  the  defendants  were  not 
to  be  released  from  their  obligations  until 
after  the  expiration  of  six  months  from  the 
engineer's  certificate  of  completion,  and  the 
engineer  had  given  a  certificate  that  all  the 
ccmditions  of  the  contract  had  been  fulfilled 
to  his  satisfaction,  after  which  the  bcda/nce 
often  per  cent,  of  the  contract  price  of  the 
works,  which  was  to  be  retained  by  the 
plaintiffs  in  their  hamds,  was  to  be  paid 
over  to  the  contractors.  The  works  were 
completed,  and  a  certificate  of  completion 
was  given  by  the  engineer,  and  after  the 
expiration  of  six  months  the  engineer  gave 
his  final  certificate,  amd  the  retention 
moTkeys  were  paid  over  to  the  contractors. 

*  Coram  Lord  Bsher,  M.R.,  Bowen,  L.J.,  an<) 
Smith,  L.J. 
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It  afterwards  appeared  that  the  works  had 
not  been  executed  in  accordance  with  the 
contra>cty  btU  had  been  executed  in  an  im- 
proper and  defective  manner. 

In  an  action  agaitist  the  sureties  to 
recover  damuiges  caused  by  the  failure  of 
the  contro/ctors  to  perform  their  contract, 
the  jury  fou/nd  that  the  contract  had 
not  been  complied  with,  that  the  work 
had  been  scamped  and  fravdulently  done, 
that  the  certificates  had  been  obtained  by 
the  fraud  of  the  contractors,  but  that 
there  was  an  omission  on  the  part  of  the 
corporation  to  properly  superintend  the 
tcork,  which  led  to  the  scamping  of  the  work 
by  thfi  contractors : — Held,  that  the  defen- 
dants were  liable  upon  the  contract  of 
suretyship;  that  they  were  not  discharged 
upon  the  ground  that  a  final  certificate  had 
bee7i  given  under  the  contrcust,  because,  upon 
the  true  construction  of  the  contract,  they 
were  only  to  be  discharged  by  a  certificate 
valid  and  binding  as  against  the  plaintiffs; 
nor  upon  the  ground  that  their  position  had 
been  altered  by  the  giving  of  the  certificate 
and  the  payment  over  of  the  retention 
money,  because  these  had  been  brought 
about  by  fraudulent  acts  of  the  contractors, 
against  which  the  defendants  had  guaran- 
teed the  plaintiffs  ;  nor  upon  tlie  ground  of 
the  omission  of  the  plaintiffs  to  superintend 
the  works,  because,  upon  the  true  construc- 
tion of  the  contract,  the  plaintiffs  were 
merely  given  an  option  to  superintend  the 
vyorks,  but  no  duty  to  do  so  was  imposed 
upon  them. 

Knights  V.  Wiffen  (40  Law  J.  Kep. 
Q.B.  61;  Law  Rep.  5  Q.B.  660)  con- 
sidered. 

Application  of  defendants  for  judgment 
or  a  new  trial,  upon  appeal  from  the 
verdict  and  judgment  in  favour  of  the 
plaintiffs  at  the  trial  of  the  action  before 
Grantham,  J.,  and  a  jury  at  Leeds. 

The  action  was  brought  against  the  de- 
fendants, as  sureties  for  the  due  perform- 
ance by  contractors  of  a  contract  for  the 
construction  of  certain  sewers  and  other 
works,  to  recover  damages  in  respect  of 
loss  sustained  by  the  plaintiffs  in  conse- 
quence of  the  failure  of  the  contractors  to 
perform  their  contract  (1). 

(1)  The  contractors  were  also  sued  in  the 
action,  and  at  the  trial  jadgment  was  g^ven 


App, 

The  fa^ts  were  as  follows:    By  an  in- 
denture dated  the  25th  of  June,  1888,  and 
made    between    the    plaintiffs,   the    con- 
tractors (Turner  <k  Sangwin),  and  the  de- 
fendants as   sureties  for  the  contractors, 
the  contractors  covenanted    and    agreed 
with  the  plaintiffs  that  within  the  time, 
and  in  the  manner,  and  pursuant  and  sub- 
ject to  all  the  terms,  stipulations,  obliga- 
tions,  and   conditions   contained   in    the 
specification  and  tender  thereto  annexed, 
and  the  drawings  referred  to  therein,  they 
would   execute,   perform,  fully  complete, 
and  maintain  aU   the  works  in  the   said 
specification,  tender,  and  drawings  speci- 
fied, for  the  price  set  forth  in  the   said 
tender,    and    would     "  well     and     truly 
execute,  perform,  obser\^e,  fulfil,  and  keep, 
according  to  the  true  intent  and  meaning 
of  these  presents,  and  of  the  said  specifi- 
cation, tender,  and  drawings,  all  things 
therein  contained,  on  the  part  of  the  con- 
tractoi*s,   and  to   be   by  them   executed, 
performed,  observed,  fulfilled,  and  kept " ; 
and  the  sureties  by  the  same  indenture 
separately  covenanted  that  the  covenant 
by  the  contractors  therein  contained  should 
be  "  well  and  truly  executed,  performed, 
observed,  fulfilled,   and   kept."      By    the 
specification    it   was   provided,    amongst 
other  things,  that  the  whole  of  the  work 
should  be  set  out  and  executed  at  the  ex- 
pense and  on   the   responsibility  of  the 
contractors,  and  should  be  finished  to  the 
satisfaction   of  the    plaintiffs*    engineer; 
that  the  contractors  should  give  or  pro- 
vide all  necessary  personal  superintendence 
during  the  execution  of  the  works,  and 
should  employ  competent  foremen  to  super- 
intend the  same  during  their  progress; 
that  the  contractors  and  their  sureties 
should  not  be  released  from  their  liabili- 
ties and  obligations  until  after  the  expira- 
tion of  six  months  from  the  date  of  the 
engineer's  certificate  of  completion,   and 
not  then  unless  all  the  conditions  of  the 
said  contract  should  have  been  fulfilled  to 
the  satisfaction  of  the  engineer ;  that  the 
engineer  should   have  power  to  require 
any  material  or  work  to  be  properly  tested, 
as  he  might  think  fit,  and  to  order  any 
portion  of  the  work  to  be  taken  up  or 

against  them.  They  gave  notice  of  appeal,  bat 
did  not  appear  at  the  hearing  to  prosecate  the 
appeal,  which  was  accordingly  dismissed. 
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undone  at  the  expense  of  the  contractors ; 
but  if,  on  examination,  the  work  should 
be  found  to  be  done  according  to  the  terms 
of  the  contract,  the  engineer  should  allow 
an  extra  charge  to  the  contractors ;  that 
the  contractors  should  maintain  the  works 
for  a  period  of  six  months  after  the  date  of 
the  engineer's  certificate  of  completion ; 
that  the  works  and  every  part  thereof 
should  be  conducted  and  completed  under 
the  superintendence  and  to  the  satisfaction 
of  the  plaintiffs'  engineer,  and  that  in  all 
cases  of  difference  of  opinion  as  to  the 
manner  in  which  the  work  was  executed, 
or  as  to  the  quality  of  the  materials,  or  as 
to  the  meaning  of  the  specification,  or 
as  to  any  matter,  charge,  or  account,  or 
otherwise,  the  decision  of  the  engineer 
should  be  final  and  binding  on  both 
parties  to  the  contract ;  tbat  advances  on 
account  of  the  price  of  the  works  at  the 
rate  of  ninety  per  cent,  of  the  value  of 
the  work  executed  should  be  made  to  the 
contractors  as  the  works  proceeded,  upon 
the  certificate  of  the  plaintifib'  engineer ; 
and  that  the  final  certificate  for  the  balance 
of  ten  per  cent,  should  be  furnished  six 
calendar  months  after  the  date  of  the 
engineer's  certificate  of  completion,  pro- 
vided the  works  had  been  properly  main- 
tained by  the  contractors  and  were  exe- 
cuted to  the  satisfaction  of  the  engineer, 
and  that  the  contractors  had  compHed 
with  the  whole  of  the  stipulations  of  the 
specification,  and  that  no  previous  certi- 
ficate should  be  considered  as  proof  or 
admission  of  the  value,  quality,  or  suffi- 
ciency of  any  work  or  material  that  might 
have  been  executed  or  supplied. 

The  works  having  been  completed  by 
the  contractors,  a  certificate  of  completion 
was  given  by  the  plaintiffs'  engineer,  and, 
after  the  lapse  of  more  than  six  months, 
the  engineer  gave  a  final  certificate,  upon 
which  the  remaining  ten  per  cent,  of  the 
contract  price  of  the  works  was  paid  to  the 
contractors.  But  it  was  afterwards  dis- 
covered that  the  brickwork  of  the  sewers, 
the  subject  of  the  contract,  had  been 
executed  in  an  improper  and  defective 
manner,  and  not  in  accordance  with  the 
contract,  so  that  the  sewers  were  not 
water-tight,  and  were  useless  for  drainage 
purposes.  The  plaintiffs  thereupon  com- 
menced this  action. 
Vol,  62.— Q.B. 
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It  appeared  that  dining  the  execution 
of  the  works  work  was  being  done  at  the 
same  time  at  two  places  a  considerable 
distance  apart,  the  country  between  being 
flat,  so  that  the  clerk  of  the  works,  to 
whom  the  plaintiffs'  engineer  deputed  the 
duty  of  superintending  the  work  during 
its  progress,  could  be  seen  by  those  em- 
ployed on  the  works  from  some  distance 
as  he  went  from  the  one  place  where  the 
work  was  being  done  to  the  other.  When 
the  clerk  was  thus  seen  approaching,  a 
signal  was  given,  and  the  work,  which 
was  being  executed  in  short  lengths  at 
some  depth  below  the  surface,  was  covered 
up  with  earth  before  his  arrival.  The 
consequence  was  that  the  defective  and  im- 
proper manner  in  which  the  works  were 
being  executed  were,  during  their  progress, 
concealed  from  the  derk  of  the  works. 

At  the  trial  of  the  action  the  jury  found, 
in  answer  to  questions  left  to  them  by  the 
learned  Judge,  that  the  contract  had  not 
been  complied  with  by  the  contractors ; 
that  the  work  had  been  scamped  and 
fraudulently  done ;  that  the  plaintiffs  were 
cheated  by  the  way  the  work  was  done ; 
that  the  certificate  for  the  work  done  had 
been  obtained  by  the  fraud  of  the  con- 
tractors ;  but  that  there  was  an  omission 
on  the  part  of  the  corporation  to  properly 
superintend  the  work,  which  led  to  the 
scamping  of  the  work. 

The  learned  Judge,  upon  further  con- 
sideration, gave  judgment  against  the  de- 
fendants for  damages  to  be  ascertained  by 
a  reference. 

The  defendants  appealed. 

ChcmneU,  Q.C,  and  (7.  MoaUague  Luak 
(with  them  Hindmna/rsh),  for  the  defen- 
dants.— The  defendants  were  released  from 
all  liabiUty  as  sureties  under  the  circum- 
stances of  the  case.  Under  the  terms  of 
the  contract  the  defendants  are  entitled 
to  rely  on  the  final  certificate  given  by 
the  engineer  of  the  corporation.  It  was 
the  duty  of  the  corporation  to  supervise 
the  works  whilst  in  progress,  and  the  fact 
of  the  contractors  having  been  guilty  of 
fraud  does  not  affect  the  position  of  the 
defendants  so  as  to  make  them  respon- 
sible as  sureties.  There  is  no  suggestion 
that  the  defendants  were  parties  to  that 
fraud,  nor  was  there  any  evidence  of 
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wilful  defkvdt  or  connivance  on  the  part 
of  the  engineer  who  gave  the  certificate. 
The  six  months  after  the  giving  of  the 
certificate  had  elapsed,  and  the  retention- 
money  had  been  paid  over  before  the 
fraud  of  the  contractors  was  discovered. 
The  certificate  of  the  engineer  is  not 
vitiated,  so  fistr  as  the  sureties,  who  were 
innocent  parties,  are  concerned,  by  the 
fraud  of  the  contractors;  it  not  only 
expressly  releases  the  contractors  and  the 
sureties,  but  it  is  also  a  document  upon 
which  the  retention  money  is  handed 
over  after  the  expiration  of  the  six  months, 
and  that  retention  money  is  in  the  nature 
of  a  security,  of  which  the  sureties  are 
entitled  to  have  the  benefit.  The  prin- 
ciple of  law  applicable  is  that  the  fraud 
of  a  contractor  does  not  make  the  certi- 
ficate void  altogether,  but  only  voidable 
at  the  election  of  the  party  defrauded  as 
against  the  person  committing  the  fr^ud. 
Where  a  contract  or  any  other  act  is 
voidable  on  the  ground  of  fraud,  an  in- 
nocent person  cannot  be  deprived  of  any 
rights  acquired  under  the  contract  merely 
by  reason  of  its  being  voidable  as  against 
some  other  person.  The  position  of  the 
defendants  as  sureties  was  affected  by  the 
acts  of  the  corporation  or  their  servants, 
by  the  fact  of  the  giving  of  the  final  cer- 
t&cate  and  the  payment  over  of  the  re- 
tention moneys.  The  sureties  would  not 
be  liable  for  collateral  fraud,  such  as,  for 
instance,  if  the  contractors  were  to  de- 
fraud the  corporation  of  a  cheque.  The 
engineer  of  the  corporation  ought  never 
to  have  given  the  certificate  without 
having  made  a  proper  eicamination  of  the 
works ;  if  this  had  been  done,  the  fiuud 
of  the  contractors  would  have  been  dis- 
covered, and  then  the  sureties  would  have 
been  in  a  position  at  once  to  take  steps 
for  the  due  performance  of  the  works,  ac- 
cording to  the  terms  of  the  contract  and 
specifications.  The  giving  of  the  certifi- 
cate led  the  sureties  to  believe  that  the 
works  had  been  properly  executed,  and 
consequently  their  position  as  sureties  was 
so  altered  as  to  discharge  them  as  such  from 
liability— Znt^Ate  v.  Wiffen  (2).   The  sure- 

(2)  40    Law    J.    Rep.   Q.B.   51 ;    Law   Rep. 
6  Q.B.  660. 
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ties  contracted  only  for  the  due  perform- 
ance of  the  works,  and  not  for  the  general 
honesty  of  the  contractors.  Accoiding  to 
the  terms  of  the  contract,  all  the  parties 
are  released  from  liability ;  but  imder  the 
particular  circumstances  here  the  contrac- 
tors are  not  released,  although  the  sureties 
are.  Moreover,  the  payment  over  of  the 
retention  money  in  addition  to  the  giving 
of  the  certificate,  whereby  the  sureties 
lost  a  security  for  the  due  performance  of 
the  works,  under  a  contract  with  regard 
to  which  they  had  become  sureties,  so 
altered  their  position  as  to  relieve  them 
from  liability — Calvert  v.  The  London 
Dock  Company  (3),  The  General  Steam 
Navigation  Company  v.  RoU  (4),  and  Law 
V.  The  East  India  Compam,y  (5). 

The  liability  of  the  sureties  also  was 
discharged  by  reason  of  a  substantial 
variation  of  the  contract  between  the 
corporation  and  the  contractors  during 
the  progress  of  the  works.  The  jury  have 
found  that  the  corporation  had  hot  pro- 
perly superintended  the  works  during 
their  progress,  as  they  were  bound  to  do 
under  the  terms  of  the  contract,  by  which 
they  were  to  be  executed  under  the  super- 
intendence and  to  the  satisfaction  of  their 
engineer.  The  employer  has  an  obliga- 
tion imposed  upon  him  to  exercise  for  the 
benefit  of  the  surety  all  the  protection 
which  he  himself,  the  employer,  has 
against  the  person  employed.  The  surety 
is  entitled  to  have  intact  all  the  rights 
and  remedies  which  the  employer  has 
against  the  contractor.  In  such  a  con- 
tract as  this  there  are  elaborate  provisions 
for  the  protection  of  the  corporation 
against  the  breaches  of  the  contract,  and 
an  obligation  is  imposed  on  the  corpora- 
tion not  to  neglect  these  provisions  to  the 
prejudice  of  the  sureties.  The  corpora- 
tion here,  by  omitting  to  properly  super- 
intend the  works  during  their  progress, 
did  thereby  prejudice  the  position  of  the 
defendants  as  sureties  for  the  due  per- 
formance of  the  contract,  and  the  effect  of 
this  omission  on  their  part  was  to  so  alter 
the  position  of  the  sureties  as  to  release 

(3)  2  Keen,  638  ;  7  Law  J.  Rep.  Ohanc.  90. 

(4)  6  Com.  B.  Rep.  N.S.  660. 

(5)  4  Ves.  824. 
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Mayor  ^c,  of  Xingtion-uptm-Hull  v.  ffardinfft 
them  firom  liability — M*Taggart  v.  Wontaon 
(6),  Black  V.  The  Ottoinan  BamJc  (7), 
PhiUipa  V.  FoxhaU  (8),  Sandergon  v.  ^«<on 
(9),  Wulf  V.  Jay  (10),  PAtZ/ip«  v.  ClageU 
(11),  Pe%  V.  Cooke  (12),  and  Dawson  v. 
La/WGS  (13). 

ForbeSy  Q.C,  and  ^.  TindcU  Atkinson, 
Q.C.  (with  them  ^.  -^.  Maniaty),  for  the 
plaintifiEs. — There  was  an  absolute  obliga- 
tion imposed  on  the  sureties  by  the  con- 
tract to  see  that  the  contractors  '^  well  and 
truly  " — that  is,  honestly — performed  their 
contract ',  but  the  works  in  fact  were  not 
honestly  performed  by  the  contractors, 
who  fraudulently  concealed  that  fact  from 
the  plaintiffs.  The  defendants  cannot  take 
advantage  of  the  certificate  of  the  engineer 
which  was  obtained  from  him  by  the  fraud 
of  the  contractors — ^that  is  to  say,  fraud 
in  the  actual  execution  of  the  work,  which 
the  sureties  undertook  should  be  honestly 
done.  The  certificate  was  not  intended 
to  operate  as  a  release  ;  it  was  merely  to 
be  evidence  of  the  £etct  of  ceiiain  works 
having  been  executed ;  and  if  subsequently 
it  was  discovered  to  have  been  obtained 
by  the  fr^ud  of  the  contractors,  it  would 
not  discharge  the  sureties.  It  cannot 
fairly  be  contended  that  the  certificate 
upon  the  true  construction  of  the  contract 
should  discharge  the  sureties,  but  would 
not  discharge  the  contractors.  The  HabiU- 
ties  of  the  sureties  are  identical  with  those 
of  the  contractors  under  the  contract. 
The  fraud  of  the  contractors  vitiates  the 
certificate  altogether  unless  the  rights  of 
third  parties  have  intervened,  who  perhaps 
have  parted  with  money  upon  the  fiajth  of 
the  certificate ;  but  there  is  no  evidence 
that  the  position  of  the  siueties  has  been 
altered  by  what  has  taken  place.  The  pay- 
ment of  the  retention-money  does  not  ope- 
rate as  a  discharge  of  a  surety,  even  where 


(6)  3  CI.  &  F.  525. 

(7)  15  Moo.  P.C.  473. 

(8)  41  Law  J.    Rep.    Q.B.  293;   Law    Rep 

7  Q.B.  666. 

(9)  42    Law  J.   Rep.   Exch.  64 ;    Law   Rep 

8  Ezch.  73. 

(10)  41   Law  J.  Rep.  Q.B.  322 ;    Law   Rep. 
7  Q.B.  756. 

(11)  U    Mee.  &  W.  84;    12   Law  J.    Rep. 
Exch.  276. 

(12)  40  Law  J.   Rep.  Q.B.  281 ;  Law  Rep. 
6  Q.B.  790. 

(13)  Kay,  280;  23  Law  J.  Rep.  Chano.  434. 
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it  is  accepted  as  a  good  and  valid  payment, 
if  it  afterwards  turns  out  to  be  invaUd — 
PeUy  V.  Cooke  (12)  and  Pritchard  v.  Hitch- 
cock (14).  An  innocent  act  involuntarily 
done  by  the  person  who  is  guarai^Jeed  does 
not  discharge  the  surety,  and  the  giving 
of  the  certificate  and  the  payment  of  the 
retention-money  was  the  result  of  a  fraud, 
against  which  the  defendants  as  sureties 
had  under  the  contract  gu£u:anteed  the  cor- 
poration. The  corporation  were  bound  to 
pay  the  retention-money  after  the  lapse  of 
six  months.  They  were  bound  by  the 
acts  of  their  engineer  so  long  as  there  was 
no  fraud ;  and  if  by  error  or  mistake  or 
want  of  skill  on  the  part  of  the  engineer 
the  certificate  is  obtained,  then  it  is  final ; 
but  not  if  it  is  obtained  by  fraud.  Again, 
there  must  be  something  more  than  gross 
negHgence  on  the  part  of  the  employer  in 
not  supervising  the  works  during  their 
progress ;'  there  must  be  what  amounts  to 
connivance  on  his  part — The  Mayor  of 
Durham  v.  Fowler  (15),  The  Oicardians 
of  Mansfield  Union  v.  Wright  (16),  and 
Newiifigton  v.  Levy  (17). 

g[?hey  were  stopped.] 
hanneU,  Q^C.j  in  reply. — Apart  alto- 
gether from  the  terms  of  the  contract 
between  the  parties,  a  surety  is  entitled  to 
have  his  interests  taken  care  of  by  the 
party  to  whom  he  has  given  the  guaranty, 
and  here  it  is  found  as  a  fact  that  the 
plaintifis  were  negligent. 

Lord  Esheb,  M.K. — I  am  of  opinion 
that  this  appeal  must  be  dismissed.  The 
appellants  have  been  sued  upon  a  contract 
of  suretyship  as  sureties.  We  must  there- 
fore see,  first  of  all,  what  it  was  for  which 
they  became  sureties.  They  became  sure- 
ties to  the  plaintiff,  the  Corporation  of 
Kingston-upon-Hull,  for  the  performance 
by  contractors  of  a  contract  for  the  con- 
struction of  certain  sewers,  and  that  con- 
tract in  terms  provided  that  the  contrac- 
tors should  "  well  and  truly  "  do  the  work 
in  accordance  with  certain  plans  and  speci- 
fications.     The  work  was  certainly   not 

(14)  6  Man.  &  G.  161 ;  12  Law  J.  Rep.  C.P.  322. 

(15)  58  Law  J.  Rep.  Q.B.  246 ;  Law  Rep. 
22  Q.B.  D.  394. 

(16)  Law  Rep.  9  Q.B.  D.  683. 

(17)  39  Law  J.  Rep.  C.P.  334 ;  Law  Rep. 
6  C.P.  607. 
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Mayor  3fe.  cf  Kwi^gton-upan-JETuU  ▼.  Ha/rding^ 
"  well  "  done ;  and  therefore,  by  the  very 
terms  of  the  contract,  the  sureties  are 
prima  facie  liable.  But  it  was  also  a  term 
of  the  contract  that  the  liability  of  the 
sureties  should  continue  until  a  final  cer- 
tificate of  the  completion  of  the  work  to 
his  satis&ction  was  given  by  the  engineer 
of  the  corporation,  and  that  this  certificate 
should  be  the  only  evidence  as  against  the 
corporation  to  shew  that  the  work  had 
been  done  to  their  satisfaction.  The  cer- 
tificate was  in  £sict  given,  and  therefore 
the  question  immediately  arises,  was  the 
contract  by  the  sureties  that  their  liability 
should  cease  when  the  certificate  was  in 
&ct  given,  or  when  such  a  certificate  was 
given  as  would  by  implication  release 
them  f  It  seems  to  me  that  when  one 
considers  what  the  business  meaning  of  the 
transaction  is,  it  is  impossible  to  say  that 
the  true  meaning  of  the  contract  by  the 
sureties  was  that  the  mere  fiust  of  the 
engineer  giving  his  certificate,  however  it 
might  be  procured,  was  to  release  the  sure- 
ties. The  true  meaning  is  that  the  sureties 
guaranteed  that  the  contractors  should  do 
the  work  well  and  truly,  and  that  their 
liability  should  cease  when  the  engineer 
had  given  such  a  certificate  as  would  by 
implication  have  the  effect  of  releasing  the 
contractors.  If  that  be  the  true  meaning 
of  the  contract,  we  must  see  whether  the 
certificate  in  £act  given  was  such  as  by 
implication  released  the  contractors.  If 
it  was,  then  there  would  be  no  more 
liability  on  the  part  of  the  contractors 
towards  the  corporation,  and  consequently 
the  sureties  would  be  discharged.  Now, 
it  has  been  found  by  the  jury  at  the  trial 
that  the  certificate  was  procured  by  the 
fraud  of  the  contractors.  That  finding  has 
not  been  challenged  by  them,  and  they 
remain,  therefore,  liable  upon  the  judg- 
ment pronounced  against  them  in  this 
action.  Under  these  circumstances  it  may 
be  that  some  act  on  the  part  of  the  corpora- 
tion to  enforce  their  rights  against  the 
contractors  was  required,  so  as  to  deter- 
mine whether  they  would  take  advantage 
of  the  fraud  of  the  contractors  or  not. 
But  the  corporation  have  brought  their 
action  against  the  contractors.  The  con- 
tractors were  unable  successfully  to  rely 
upon  the  certificate  as  a  release,  inasmuch 
as  it  was  obtained  by  their  fraud.     There- 
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fore,   the  certificate  did   not  release  the 

-  contractors.     Consequently,   if   the    con- 
tract of  the  sureties  was  that  they  should 
be  liable  in  respect  of  work  badly  done  by 
the  contractors,  and  that  they  should  only 
be  relieved  from  liability  by  a  certificate 
which  should  have  the  effect  of  releasing 
the  contractors,   they  have  not  escaped 
from  their  liability.     Therefore,  so  &r  as 
the  terms  of  their  contract  go,  the  sure- 
ties are  not  released.     Nevertheless,  they 
say  that,  though  not  released  upon  the 
terms  of  their  contract,   yet   upon    the 
principles  of  law  as  to  the   liabilitj  of 
sureties  they  are  released.     First  of  all, 
they  say  that  the  corporation  had  a  power, 
and  a  duty  imposed  upon  them  to  exercise 
that  power,  with  regard  to  the  contractors 
— ^namely,  to  superintend  the  performance 
of  the  work  ;  and  that  the  failure  of  the 
corporation  to  fulfil  that  duty   was  the 
cause  of  the  work  being  badly  done.     It 
is  argued  that  the  meaning  of  the  pro- 
vision as  to  superintendence  by  the  plain- 
tiffs' engineer  was  that  the  corporation 
were  to  direct  the  manner  in  which  the 
work  should   be  done.     But   when   one 
considers  the  position  of  the  corporation 
and  the  contractors,  and  what  the  con- 
tractors had  to  do,  it  is  obvious  that  the 
superintendence  by  the  engineer  of  the  cor- 
poration did  not  mean  that  the  corporation 
was  to  have  the  direction  of  the  mode  and 
manner  in  which  the  contractors  were  to 
do  their  work.     The  contractors  were  to 
do  the  work  as  their  own  experience  and 
skill  dictated ;  the  superintendence  by  the 
corporation  only  meant  that  the  corpora- 
tion  should   have  the   right  to  see  and 
observe  how  the  work  was  being   done 
from  time  to  time.     If  that  be  the  true 
view  of  the  provision  as  to  superintendence, 
it  was  merely  an  option  given  to  the  cor- 
poration to  see  how  the  work  was  being 
done.     Therefore,  according  to  the  con- 
tract, the  omission  by  the  corporation  to 
exercise  the  option   did   not  relieve  the 
contractors  from  the  obligation  to  do  the 
work,  nor  the  sureties  from  the  obliga- 
tion to  see  that  the  contractors  well  and 
truly  executed  their  contract.     But  then 
the  question  arises  upon  the  law  as  re- 
gards suretyship,  apart  from  the  contract. 
Did   the   failure  to  exercise  this  option 
constitute  such  a  dereliction  of  the  duty 
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Mayor  ^c.  of  Kingston-vpon-HyXL  v.  Ha/rdvng^ 
owed  by  the  corporation  to  the  sureties  as 
to  release  the  latter  I     The  only  thing  the  * 
corporation  did  was  not  to  exercise  the 
option — ^it  was  mere  pajssive  inaction,  as 
it  has  been  called,  on  their  part.     In  my 
opinion,  the  mere  fiact  of  non-superinten- 
dence by  itself  was  no  dereliction  of  any 
duty  owed  by  the    corporation    to    the 
sureties.    Then,  again,  the  question  arises  : 
Does  the  granting  of  the  certificate,  al- 
though  it  does  not  release  the  sureties 
from  liability  by  virtue  of  the  terms  of 
their  contract,  release  them  nevertheless, 
apart  from  their  contract,  by  virtue  of 
the  law  which  governs  the  relationship 
between  sureties  and  those  to  whom  they 
are  bound  %    The  sureties  contend  that  it 
doejs.     But  how   does   the  mere  fact  of 
giving  a  certificate  alter  the  position  of 
the  surety?    To  test  the  matter,  we  must 
<»usider  it  as  if  the  effect  of  giving  the 
^'^ificate  had  to  be  determined  an  hour 
f**^  it  was  given.  I  am  clearly  of  opinion 
at  the  mere  feet  of  giving  the  cert&cate, 
tbTf  *^ough  it  led  the  surety  to  suppose 
W  Vi    ^^©  work  had  been  duly  performed, 
"id  not  alter  the  position  of  the  stu-ety. 
Ixx    Toaj  opinion  it  would  not   affect  his 
2j»l>ility    unless   it    caused   him    damage. 
riierefore,  the  sureties  are  not  relieved 
by  any  doctrine  of  the  law  of  suretyship. 
But    then  it  is  said  that  the  sureties  are 
d  JS?^^  because  the  corporation  were  in- 
uced     to  give  up  to  the  contractors  the 
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^  '^^ion-moneys,  which,  if  retained  by 
to  ^^.*T^ration,  would  have  been  a  fund 
j^  *^xoli  the  sureties  might  have  looked  to 
of  Q^^^^  tibeir  liability ;  and  that  by  the  law 
is  ^^T^^yship,  if  the  position  of  the  surety 
^j^^^**^  to  any  extent,  he  is  released 
Up  ^i^biUty  altogether.  Did  the  giving 
cir^-^  "^  "the  retention-moneys,  under  the 
reg^^^^^tances  of  this  case,  and  having 
cafiT^"^^    "^  the  terms  of  the  contract  in  this 


of     *_^*''^lea8e  the  sureties?     The  contract 


8koviV^?*"^'tyship   here   was  that  the  work 

"tj:vii  done,   not  alone  "well,"   but 

m^     ^  "  done.     That  seems  to    me    to 

tpj^v*^       "the  contract  of  the  sureties  a  con- 

hotj^^^  "tlat  the  work  should  be  well  and 

do  ^^^^y  done.     The  contractors  did  not 

ttv^^^  work  well  and  honestly.     They  did 

\j^  j^^T-k  dishonestly.     They  did  the  work 

\jj^^>     and  knowing  that  it   was    done 

^    they  dishonestly  and   ft«,udulently 


concealed  that  bad  work  from  the  person 
authorised  by  the  corporation  to  super- 
intend and  see  how  it  was  done.  The  con- 
cealment was  a  breach  by  the  contrac- 
tors of  a  part  of  the  contract  which  the 
sureties  had  guaranteed  that  the  con- 
tractors would  perform.  If  so,  the  reten- 
tion-moneys were  paid  over  to  the  con- 
tractors in  consequence  of  a  fraud  against 
which  the  sureties  had  guaranteed  the 
corporation.  It  seems  to  me  impossible, 
according  to  any  principles  of  law,  that 
the  sureties  can,  for  the  purpose  of 
escaping  liability,  rely  upon  something 
which  happened  as  the  consequence  of  the 
doing  of  that  against  which  they  had 
guaranteed  the  corporation.  I,  therefore, 
think  that  the  payment  over  of  the  reten- 
tion-moneys by  the  corporation  did  not, 
under  the  circumstances  of  this  case,  dis- 
charge the  sureties.  For  these  reasons  I 
am  of  opinion  that  this  appeal  must  be 
dismissed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
The  broad  principle  of  law  which  is  the 
root  of  our  decision  is  that  a  surety  cannot 
claim  to  be  discharged  upon  the  ground 
that  his  position  has  been  altered  by  the 
conduct  of  the  person  with  whom  he  has 
contracted,  where  that  conduct  has  been 
caused  by  a  fraudulent  act  or  omission 
against  which  the  surety,  by  the  contract 
of  suretyship,  has  guaranteed  the  person 
with  whom  he  has  contracted.  That  seems 
to  be  good  sense,  and  is  also,  I  think,  good 
law.  The  case  before  us  arises  in  this  \vay. 
The  plaintiffs,  the  Corporation  of  Kings- 
ton-upon-Hull,  employed  contractors  to 
execute  certain  works,  and  the  defendants 
became  their  sureties.  The  engineer  of 
the  corporation,  on  the  completion  of  the 
works,  was  to  give  a  certificate;  and  it 
was  provided  by  the  specification  that  the 
contractors  and  their  sureties  should  not 
be  released  until  the  expiration  of  six 
months  from  the  date  of  the  certificate  of 
completion,  and  not  then  unless  all  the 
conditions  of  the  contract  should  have 
been  fulfilled  to  the  satisfaction  of  the 
engineer ;  but  the  final  certificate  was  to 
be  the  only  evidence  binding  on  the  cor- 
poration of  the  completion  of  the  works. 
When  the  six  months  had  elapsed  after 
the  giving  of  the  certificate,  and  the  final 
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Mayor  ^c,  of  Ki/ngston-uponrHuU  v.  Harding, 
certificate  had  been  given,  then,  and  not 
till  then,  there  was  to  be  a  release  of  the 
liabilities  of  the  contractors  and  sureties. 
It  is  said  that  the  final  certificate  was 
given.  It  •  was,  however,  obtained  by 
fraud,  and  the  corporation,  as  against  the 
contractors,  were  unquestionably  entitled, 
upon  discovery  of  the  fraud,  to  elect  within 
a  reasonable  time  to  avoid  the  certificate  ; 
and  as  soon  as  it  was  thus  avoided  by  the 
corporation  it  would  be  gone  as  against 
the  contractors,  and  all  persons  who  had 
not  acted  upon  the  fiedth  of  its  being  a 
good  one,  so  as  to  have  altered  their  posi- 
tion. The  certificate  was,  in  feet,  im- 
pugned by  the  corporation  in  such  a  way 
that  they  were  entitled  to  treat  it  as  not 
binding  upon  them.  Unless,  therefore, 
something  has  happened  in  the  meantime 
to  alter  the  position  of  the  sureties,  the 
mere  feet  of  the  certificate  having  been 
given  will  not  avail  them.  The  contract 
contemplates,  not  a  certificate  which  is  null 
and  void,  but  one  which  is  binding  upon  the 
corporation.  The  counsel  for  the  sureties 
put  their  case  in  two  ways.  First,  they 
maintain  that  the  certificate,  after  it  had 
once  been  given,  could  not  be  impugned 
by  the  corporation  as  against  the  sureties, 
even  though  it  had  been  obtained  by  the 
fraud  of  the  contractors.  I  am  of  opinion, 
however,  that  according  to  the  ordinary 
rules  of  law  it  could  be  so  impugned,  un- 
less the  sureties  could  shew  that  before  it 
was  impugned  their  position  had  been 
so  altered  as  to  make  it  inequitable  that 
it  should  be  avoided  as  against  them. 
Secondly,  it  was  contended  that  the  posi- 
tion of  the  sureties  had  been  so  altered. 
I  do  not  think  the  contention  can  be  main- 
tained. There  was  no  proof  that  the  mere 
giving  of  the  certificate  had  so  altered  the 
position  of  the  sureties  as  to  make  it  un- 
feir  or  unjust  that  it  should  be  avoided  as 
against  them ;  nor,  at  the  trial,  was  that 
question  raised  before  the  jury.  There- 
fore it  seems  to  me  that  the  case  of  the 
sureties  as  regards  the  certificate  breaks 
down.  It  was  suggested,  indeed,  that  the 
certificate  itself  raised  an  estoppel ;  but 
that  could  only  be  so  if  the  certificate  had 
been  acted  upon  by  the  sureties ;  if  the 
Biu^ties  did  not  act  on  it,  there  could  be 
no  estoppel. 

Counsel  for  the  sureties  cited  Knighta 
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V.  Wiffen  (2),  and  submitted  that  that 
case  was  an  authority  to  shew  that  the 
mere  statement  which  the  certificate  con- 
tained, by  inducing  the  sureties  to  do 
nothing  as  against  the  contractors,  must 
amount  in  law  to  an  alteration  of  the 
position  of  the  sureties.  It  seems  to  me 
enough  to  point  out  that  the  question 
whether  the  position  of  the  surety  was 
altered  or  not  is  a  question  of  fact  and 
not  of  law.  There  may  be  fisuits  such 
that  it  would  be  impossible  not  to  say 
that  in  law  the  position  of  the  surety 
was  altered ;  but  there  are  none  such  here. 
The  question  must  be  one  of  £Eu;t.  If  in 
Knights  v.  Wiffen  (2)  it  was  meant  to  go 
as  far  as  counsel  for  the  sureties  con- 
tended, then  I  think  the  decision  must  be 
founded  on  an  inference  of  feet  which  does 
not  bind  us.  Whether  that  inference  was 
rightly  drawn  I  do  not  pretend  to  say, 
but  that  the  matter  is  open  to  doubt  is 
suggested  by  the  caseof  ^tmw  v.  The  Anglo- 
American  Telegraph  Company  (18),  and 
in  the  notes  to  The  Diuiheea  of  KingatotCa 
Case  in  the  last  {9th)  edition  of  Smith's 
Leading  Cases,  by  the  present  Mr.  Justice 
Collins  and  the  late  Mr.  Arbuthnot,  vol. 
ii.  at  p.  945.  But,  even  assuming  that  it 
could  be  made  out  that  the  position  of 
the  sureties  was  altered,  it  woiild  still  be 
open  to  the  corporation  to  rely  upon  the 
fact  that  the  certificate  was  obtained  by 
the  fraud  of  the  contractors,  against  which 
the  sureties  had  guaranteed  the  corpora- 
tion ;  and  this,  it  seems  to  me,  would  be  a 
clear  answer  to  the  argument  put  forward 
on  the  sureties*  behalf.  But  then  it  was 
contended  that,  apart  altogether  from  the 
giving  of  the  certificate  by  the  engineer 
of  the  corporation,  the  payment  over  by 
the  corporation  of  the  retention-moneys 
before  the  works  were  completed  released 
the  sureties.  No  doubt  the  retention- 
moneys  constituted  a  fund,  to  the  benefit 
and  advantage  of  which  the  sureties  as 
well  as  the  contractors  were  entitled  ;  and 
the  argument  as  against  the  corporation 
upon  this  part  of  the  case  might  be  re- 
duced to  a  dilemma  :  either  the  certifi- 
cate of  the  completion  of  the  works  was 
given,  or  it  was  not ;  if  it  was  given,  then 

(18)  49   Law  J.   Rep.   Q.B.  392;  Law  Rep. 
5  Q.B.  D.  188. 
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Mayor  i^e,  of  ISngston-upon-IfuU  v.  Harding^ 
the  sureties  are  discharged  ;  if  it  was  not, 
then  why  were  the  retention-moneys  paid 
over  and  the  sureties  thus  deprived   of 
their  security  %    The  answer  to  that  seems 
to  me  to  he  that  the  certificate  has  not 
been  given — ^that  is  to  say,  no  certificate 
which  binds  the  corporation   has    been 
given.      It  is  true    that   the  retention 
moneys  have  been  paid  over,  and  so  far 
the  position  of  the    sureties    has    been 
altered.     But  how  has  that  come  about  % 
Why,  by  the  fi^audulent  execution  of  the 
work,  the  honest  execution  of  which  the 
sureties  have  guaranteed.     The  answer, 
therefore,  to  the  contention  of  the  sureties 
upon  this  point  is  to  be  found  in  the  con- 
tract of  suretyship  itself,  which  provides 
by  implication  that  the  sureties  are  not 
to  be  discharged  in  consequence  of  an  act 
against  which  they  themselves  have  gua- 
ranteed the  corporation.     That  seems  to 
me  to  be  the  answer  to  the  point  made  on 
behalf  of  the  sureties  upon  the  payment 
over   of  the    retention-moneys.      But  a 
further  point  was  made  on  behalf  of  the 
sureties.     It  was  said  that  according  to 
the  contract  the  work   was  to   be  done 
under   the  superintendence  of   the    en- 
gineer to  the  corporation,  and  that  he  did 
not  superintend  the  work^  and  the  position 
of  the  sureties  was  consequently  altered 
in  that  respect,  inasmuch  as  the  work,  the 
execution  of  which  they  had  guaranteed, 
was  work  done  under  the  superintendence 
of  the  corporation,  and  this  work  was  not 
so  superintended.    It  appears  to  me,  how- 
ever, obvious  that  in  the  first  place  there 
was  no  contract  by  the  corporation,  as  be- 
tween themselves  and  the  sureties,  that 
their    engiaeer    would    superintend    the 
work.    The  provision  in  the  contract  with 
regard  to  superintendence  was  introduced 
to  give  the  corporation  an  option  of  over- 
looking the  work  as  it  proceeded.     The 
mere  failure  to  exercise  that  option  does 
not  bring  this  case  within  the  class  of  cases 
where  the  negligence  of  the  employer  to  en- 
force a  right  againstthe  contractor  deprives 
the  surety  of  the  advantage  to  which  he 
was  entitled  from  the  exercise  of  that  right. 
In  such  a  case  the  omission  by  the  em- 
ployer really  destroys  a  right  of  the  surety ; 
but  it  seems  to  me  that  there  is  nothing 
of  that  kind  here;  there  is  no  right  of 
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the  surety  to  have  the  work  superintended 
by  the  corporation;  and,  moreover,  the 
corporation  did  not  abandon,  or  contract 
themselves  out  of,  the  right  to  superintend 
the  work,  but  merely  failed  to  exercise 
the  option  of  superintendence.  The  doc- 
trine of  law  upon  this  part  of  the 
case  laid  down  in  M^Taggart  v.  WcUaon 
(6),  as  expounded  by  subsequent  cases, 
notably  by  Dawson  v.  Lawea  (13),  and 
other  cases  referred  to  in  The  Mayor  of 
Durham  v.  Fowler  (15),  is  this:  Mere 
omission  on  the  part  of  the  employer, 
mere  passive  acquiescence  in  acts  im- 
proper on  the  part  of  the  employ^,  will 
not  release  the  surety.  If  there  be  an 
omission  to  do  some  act  which  the  em- 
ployer has  contracted  with  the  surety 
shall  be  done,  or  to  preserve  some  se- 
curity to  the  benefit  of  which  the  surety 
is  entitled,  the  case  is  diflferent.  There 
the  omission  would  be  one  inconsistent 
with  the  relation  between  the  surety  and 
the  employer.  Another  kind  of  omission 
which  would  be  an  exception  to  the  law  I 
have  stated  would  be  such  an  omission  as 
there  was  in  Phillips  v.  Foxhall  (8).  There 
the  employer  omitted  to  discharge  a  ser- 
vant as  soon  as  he  found  out  acts  of  dis- 
honesty on  his  part,  and  to  give  informa- 
tion of  them  to  the  surety.  That  case 
can  only  be  explained  in  one  of  two  ways, 
which,  after  all,  lead  to  the  same  end. 
One  explanation  is  that  it  is  part  of  the 
fiiir  understanding  in  contracts  of  surety- 
ship of  that  kind  that  the  surety  shall 
have  iaformation  of  acts  of  dishonesty 
committed  by  the  servant  after  the 
guaranty  has  been  given,  in  order  that 
he  may  insist  on  the  guaranty  of  surety- 
ship being  determined,  or  else  may 
insist  on  the  servant  being  discharged. 
That  was  the  explanation  of  that  case 
given  by  Mr.  Justice  Quain  in  delivering 
the  judgment  of  Lord  Chief  Justice  Cock- 
burn,  Mr.  Justice  Lush,  and  himself.  In 
that  view  of  the  contract  of  suretyship  it 
is  obvious  that  if  information  is  not  given 
to  the  surety,  or  the  servant  is  not  dis- 
charged, the  surety  is  deprived  of  a  con- 
tractual right.  If  the  other  explanation 
oi  Phillips  V.  FoxhaU  (8)  is  taken — namely, 
the  ground  upon  which  the  decision  of 
Mr.  Justice  Blackburn  is  there  based — 
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Mayor  S^c,  of  KingtUm-wpoTirJIuU  v.  Hardmg^ 
that  the  surety  upon  default  of  the  ser- 
vant is  entitled  to  the  benefit  of  all  the 
rights  of  the  employer  against  the  servant, 
and  that  the  employer  is  bound  to  exer- 
cise his  rights  against  the  servant  with 
due  reference  to  the  interests  of  the  surety, 
and  by  a  failure  to  do  so  thereby  destroys 
the  lights  of  the  surety — ^it  comes  to  the 
same  thing ;  there  is  an  omission  which 
destroys  the  right  of  the  surety,  which 
comes  to  the  same  thing  as  a  positive  act 
which  destroys  his  right.  It  seems  to 
me,  therefore,  that  none  of  the  cases  cited 
in  the  least  go  to  shew  that  mere  non- 
exercise  of  an  option  of  superintendence 
is  such  an  act  as  alters  the  surety's  rights. 
For  these  reasons  I  agree  that  the  appeal 
must  be  dismissed. 

Smith,  L.  J. — After  the  judgments  which 
have  been  delivered  I  have  but  little  to 
add.  The  first  and  great  question,  as  it 
seems  to  me,  to  be  determined  is.  Against 
what  was  it  that  the  sureties  guaranteed 
the  corporation  1  The  answer  to  that  de- 
pends upon  the  true  construction  of  the 
contract.  By  the  contract  the  sureties 
guaranteed  that  the  contractors  should 
"  well  and  truly  " — that  is  to  say,  honestly, 
execute  the  works.  In  other  words,  they 
guaranteed  that  the  contractors  should 
not  scamp  the  work  and  fraudulently  hide 
it  as  it  went  on ;  and  it  is  to  be  remembered 
that  the  fraudulent  acts  complained  of 
were  not  acts  outside  the  contract,  but  in 
the  very  execution  of  the  work  which  was 
to  be  well  and  truly  performed.  But  it 
is  said  tha.t  the  specification,  which  con- 
tains a  clause  making  provision  for  the 
giving  of  a  certificate  by  the  engineer  of 
the  corporation  upon  the  completion  of 
the  works,  must  be  read  with  the  con- 
tract ;  and  that  if  this  is  done  it  will  be 
found  that  the  sureties  have  been  released 
from  all  liability  by  virtue  of  the  certificate 
which  has  been  given.  It  is  said  that, 
having  regard  to  the  terms  of  the  speci- 
fication, upon  proof  of  the  fact  of  the  final 
certificate  having  been  given,  the  sureties 
are  released.  In  my  opinion  that  is  not 
the  true  meaning  of  the  clause.  It  is  to 
my  mind  clear,  and  indeed  it  Ls  not  dis- 
puted, that  the  certificate  fraudulently 
obtained    by  the   contractors,  who    have 
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scamped  the  work,  is  voidable  and  is  no 
discharge  to  them.  I  think  the  true 
meaning  of  the  clause  is  the  same  both  as 
regard  the  contractors  and  the  sureties, 
and  that  until  a  final  certificate  has  been 
given  binding  upon  the  corporation, 
neither  the  one  nor  the  other  is  dis- 
charged. As  regards  the  point  that, 
apart  from  the  contract,  upon  the  law  ap- 
plicable to  suretyship,  the  giving  of  the 
certificate  operated  as  a  release,  I  have 
nothing  to  add.  As  regards  the  payment 
over  of  the  retention-moneys,  in  my 
opinion  it  is  not  open  to  the  sureties,  who 
have  by  the  contract  guaranteed  the  cor- 
poration against  acts  of  the  contractors  in 
the  way  I  have  mentioned,  to  say  that 
they  are  discharged  by  something  which 
was  brought  about  by  acts  against  which 
they  had  guaranteed  the  corporation. 
This,  in  my  opinion,  differentiates  the  pre- 
sent case  from  those  which  have  been 
cited,  particularly  Law  v.  The  East  IrMa 
Company  (5).  As  to  the  point  taken  upon 
the  £Eiilure  of  the  corporation  to  superin- 
tend the  work,  I  will  only  add  to  what 
has  already  been  said,  that  the  corporation 
were  under  no  obligation  as  regards  the 
contractors  or  sureties  to  superintend  the 
works ;  they  merely  were  given  an  option 
to  do  so  in  their  own  interests,  if  they 
were  so  minded. 

Appeal  dismisged. 


Solicitors — Cnnliffes  &  Davenport,  agents  for  B. 
Hill  Dawe,  Town  Clerk  of  Eingston-upon- 
Hall,  for  plaintiff;  Bell,  Brodrick  &  Gray, 
agents  for  J.  T.  Sc  H.  Woodhouse,  Kingston- 
upon-HuU,  for  defendant  Harding;  E.  C. 
lUwlings,  agent  for  A.  B.  Sykes,  Kingston- 
upon-HuU,  for  defendant  Thacker. 
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[IN  THB  HOUSE  OF  LORDS.] 
1892     ( ^^''I'lAM  COWLEY    (pauper)   {ap 
Aug.  9. 


pelkmt)     V,     THE     NEWBfARKBT 

LOCAL  BOARD  (respondents). 


High  way — Local  A  uthority  —  Nonfea- 
sance— Injury  occasumed  by  Nonfeasamjce 
— Liability — Public  Health  Act^  1875,  ss. 
144  and  149. 

The  Public  Health  Act,  1875,  imposes 
no  liability  on  a  local  authority  in  which 
the  highways  are  vested,  to  be  sued  for  a 
cause  of  action  which,  under  the  old  law, 
could  not  ha^ve  been  maintained  against  a 
surveyor  of  highways, 

A  poT^jon  of  a  footpaJth  on  a  highway 
had  been  lotvered  by  the  owner  of  ad- 
joining property,  unthoiU  the  consent  of  the 
local  authority,  and  dv>arf  walls  erected 
for  the  support  of  die  adjoining  parts  of 
the  footpoith.  There  toere  no  ligJUs  near 
these  dwarf  walls,  and  the  appellant,  in 
walking  along  the  footpath  in  the  evening, 
fell  and  sustained  injury : — Held,  that  the 
local  board  was  not  UaMe  in  darrmgesfor 
the  injury  so  sustain>ed. 

This  was  an  action  for  negligence  on 
the  paii)  of  the  respondents  for  allowing  a 
certain  dwarf  wall  to  remain  on  the  high- 
way which  was  under  their  authority,  and 
for  not  providing  sufficient  hght,  whereby 
the  appellant,  in  walking  along,  the  foot- 
path one  evening  in  January,  1889,  fell 
and  sustained  injury.  The  nearest  lamp 
was  about  seventy  yards  off. 

The  trial  of  the  action  was  at  Ipswich, 
before  Denman,  J.,  and  a  common  jury. 
It  appeared  that  the  accident  happened 
on  the  road  &om  Newmarket  to  Bury  St. 
Edmunds,  within  the  district  for  which 
the  defendants  (respondents  on  the 
appeal)  were  the  urban  authority.  In 
1873,  Captain  Machell,  the  owner  of  pro- 
perty adjacent  to  but  on  a  lower  level 
than  the  highway,  for  the  purpose  of 
making  an  entrance  to  his  stables,  with- 
out the  authority  of  the  board,  cut  through 
a  portion  of  the  footpath  and  built  the 
two  dwarf  walls  to  sustain  the  footpath 
on  each  side  of  the  slope,  which  made  a 
drop  of  about  eighteen  inches  in  the  foot- 
path. CTp  to  1886  the  footpath  was  covered 
with  grass,  but  in  that  year  it  was  covered 
with  gravel  by  the  local  board. 
Vol.  62.--Q.B. 


The  jury  found  that  there  was  no  neg- 
ligence on  the  plaintiff's  part,  but  that 
the  defendant  board  had  been  guilty  of 
neghgence  in  allowing  the  dwarf  wall  and 
the  slope  to  remain,  and  in  not  supplying 
sufficient  light  to  enable  the  wayfarer  to 
avoid  the  danger.  They  awarded  the 
plaintiff  200^.  damages;  but  the  learned 
Judge,  on  further  consideration,  held  that 
there  was  no  cause  of  action,  and  entered 
judgment  for  the  defendants.  The  Court 
of  Appeal  (Ijord  Esher,  M.R.,  lindley, 
L.J.,  and  Lopes,  L.J.)  took  the  same 
view,  whereupon  the  plaintiff  appealed  to 
this  House. 

P<yyser  and  North,  for  the  appellant. — 
The  board  has  been  guilty  of  a  breach  of 
statutory  duty  imposed  by  section  149  of 
the  Public  Health  Act,  1875,  in  leaving 
the  highway  in  a  dangerous  condition — 
Couch  V.  Sted  (1)  and  HarimaU  v.  The 
Ryde  Commissioners  (2) ;  see  also  Ohrby  v. 
The  Ryde  Commissioners  (3)  and  Bathurst 
V.  Macpherson  (4).  Gibson  v.  The  Mayor 
of  Preston  (5),  in  which  the  opposite  view 
was  taken,  is  wrong,  and  ought  to  be  over- 
ruled. The  Courts  below  have  proceeded 
on  the  mistaken  ground  that  the  board  is 
in  the  same  position  as  the  surveyor  under 
the  old  law,  and  liable  only  for  misfeasance, 
and  not  for  nonfea.sance.  But  a  penalty 
was  imposed  on  the  surveyor  by  the  High- 
way Act,  5  &  6  Will.  4.  c.  50.  No  penalty 
is  imposed  on  the  Board,  whose  duties  and 
liabilities  are  defined  by  the  Public  Health 
Act,  1875.  Section  144  transfers  to  the 
board  all  the  liabilities  of  the  surveyor, 
and  section  149  vests  the  highways  them- 
selves in  the  board.  The  surveyor  had 
no  such  property  in  the  highways ;  and 
the  section  requires  the  board  to  keep  the 
highways  in  a  proper  state  of  repair. 
Thus  the  old  decisions  applicable  to  sur- 
veyors under  the  former  law  are  inappli- 
cable to  the  respondents — such  as  Russell 
V.   The  3Ien  of  Devon  (6),  M^Kinnon  v. 

(1)  ,S3  Law  J.  Rep.  Q.B.  296. 

(2)  4  B.  &  S.  361 ;  33  Law  J.  Rep.  Q.B.  39. 

(3)  6  B.  &  S.  743  ;  33  Law  J.  Rep.  Q.B.  296. 

(4)  48  Law  J.  Rep.  P.O.  61 ;  Law  Rep.  4 
App.  Caa.  256. 

(5)  39  Law  J.  Rep.  Q.B.  131  ;  Law  Rep.  5 
Q.B.  218. 

(6)  2  Term  Rep.  667. 
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Camley  v.  Newmarket  Local  Boards  H.L, 
Pensan  (7),  and  Young  v.  Davis  (8).  Be- 
sides, the  defendants  have  invited  people, 
by  gravelling  the  footpath,  to  walk  into 
the  danger  from  which  the  appellant  has 
suffered ;  and  thej  are  consequently  liable 
even  if  there  be  no  positive  misfeasance — 
Barnes  v.  Ward  (9),  White  v.  The  Uindley 
Local  Board  (10),  and  The  WandsworA, 
Board  of  Works  v.  The  United  Telephone 
Compamy  (11). 

Winch,  Q.C,  and  W.  Baugh  AUen,  for 
the  respondents,  were  not  called  upon. 

Cur,  adv.  vuU. 

The  Lobd  Chancellor  (Lord  Hals- 
burt). — The  effective  part  of  the  plain- 
tiff's complaint  is  to  be  found  in  the  3rd 
paragraph  of  the  statement  of  claim : 
"  That  the  defendants  wilfully,  wrongfully, 
and  negligently  built,  and  placed,  and 
suffered  to  remain  on  a  footway  of  the 
highway  leading  from  Newmarket  to  Bury 
St.  Edmunds,  at  a  point  opposite  to  the 
entrance  of  the  yard  and  stables  of  one 
Captain  Machell,  a  brick  wall  and  a  de- 
clivity formed  theieby,  without  any  guard 
or  light,  or  means  to  prevent  persons  from 
falling  over  tlie  same."  And  paragraph 
6  :  "  That  the  plaintiff,  while  lawfully  using 
and  walking  upon  and  along  the  said  foot- 
way after  daylight  had  ceased,  fell  over 
the  said  brick  wall  and  down  the  said  de- 
clivity, and  suffered  damage  accordingly." 

The  facts  were  that  the  defendants  are 
the  Newmarket  Local  Board  of  Health, 
and  the  footway  and  the  highway  referred 
to  were  within  the  limits  and  under  the 
care  and  management  of  the  defendants 
as  such  local  boaixl  of  health,  and  the 
question  appears  to  resolve  itself  into 
whether  the  public  authorities,  in  whom 
the  highways  are  vested  by  the  statute, 
can  be  held  liable  in  an  action  for  any 
defect  in  the  repair.  I  think  in  this  case 
the  liability  would  have  to  be  put  upon 

(7)  22  Law  J.  Rep.  M.C.  22  ;  Law  Rep  8  Exch. 
819 ;  23  Law  J.  Rep.  31.C.  97 ;  Law  Rep.  9 
Exch.  600. 

(8)  2  Hurl.  &  C.  107 ;  31  Law  J.  Rep.  Exch. 
250. 

(9)  9  Com.  B.  Rep.  392 ;  19  Law  J.  Rep. 
O.P.  195. 

(10)  44  Law  J.  Rop.  Q.B.  114,-  Law  Rep.  10 
Q.B.  219. 

(11)  53  Law  J.  Rep.  Q.B.  440 ;  Law  Rep.  13 
Q.B.  D.  904. 


the  ground  that  there  was  de&ult  in  the 
construction  of  the  highways  through 
which  an  accident  happened  to  a  pas- 
senger. The  wide  consequences  of  the 
existence  of  such  a  right  of  action  would 
be  very  serious. 

As  long  ago  as  1788  a  question  of  an 
analogous  character  was  raised  in  the 
Coiut  of  King's  Bench;  and  the  argu- 
ment then,  as  now,  was  that  where  one 
person  receives  an  injury  by  reason  of  any 
other  person  or  persons  omitting  to  do 
that  which  by  law  he  or  they  are  bonnd 
to  do,  he  may  maintain  an  action  in  the 
circumstances  to  recover  satisfaction  for 
the  damage  he  has  received  in  consequence 
of  that  omission.  In  that  case  it  was  said 
(which  seems  to  me  decisive  of  this  case) 
that  the  principle  which  decides  against 
this  kind  of  action  is  accurately  stated  in 
Brooke's  Abridgment,  tit.  "  Action  on  the 
Case,"  pi.  93,  where  it  is  said  that,  "  if  an 
highway  be  out  of  repair,  by  which  my 
horse  is  mired,  no  action  lies.  Car  est 
populus  et  swrra  reforms  per  preserUnienl, 
which  must  be  understood  to  mean  that 
as  the  road  ought  to  be  repaired  by  the 
public,  no  individual  can  maintain  an 
action  against  them  for  any  injury  arising 
from  that  neglect " — Russell  v.  The  Men  of 
Devon  (6). 

That  that  has  been  considered  to  be  the 
law  for  now  more  than  a  hundred  years  is 
certain,  and,  as  has  been  pointed  out,  the 
objection  in  point  of  form  to  an  action 
against  the  surveyor  of  the  highways  was 
not  only  an  objection  of  form,  but  under- 
lying it  there  was  the  objection  of  sub- 
stance. 

The  question  whether  it  was  form  or 
substance  came  before  the  Court  of  Ex- 
chequer in  M'Kinnon  v.  Penson  (7).  The 
efiort  there  had  been  to  argue  that,  inas- 
much as  the  county  could  not  in  point 
of  form  be  sued,  and  that  previous  judg- 
ments had  referred  to  that  fistct,  the  43 
Geo.  3.  c.  59.  s.  4,  which  enacted  that  the 
county  might  be  sued  in  the  name  of  its 
surveyor,  disposed  of  the  objection  of 
form — as,  indeed,  it  did.  But  the  Court 
went  on  to  say  that  that  statute  did  not 
give,  and  was  not  intended  to  give,  an 
action  for  such  an  injury  against  the 
county ;  but  in  cases  where  rights  could 
be   maintained  against  the    county,    an 
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action  might  be  brought  against  them  in 
the  name  of  their  surveyor.  That  was, 
therefore,  a  distinct  authority  that  no 
new  right  of  action  was  intended  to  be 
created ;  and,  as  &r  as  I  am  aware,  that 
has  continued  to  be  the  state  of  the 
authorities  down  to  the  present  time. 

It  is  true  that  in  the  case  of  HcurinaXL  v. 
The  Ryde  Commissionera  (2)  a  construc- 
tion was  placed  upon  a  particular  local 
Act  which,  rightly  or  wrongly,  was  as- 
sumed from  its  particular  terms  to  have 
established  and  created  for  the  first  time 
a  right  of  action  for  an  injury  resulting 
from  a  breach  of  the  duty  cast  upon  the 
Ryde  commissioners  to  repair  their  streets. 
AiVhether  that  case  is  quite  consistent  with 
the  principles  upon  which  cases  of  the 
class  now  before  your  Lordships  have  been 
decided  or  not,  it  is  immaterial  to  discuss. 
The  language  of  the  statute  was  different, 
and  the  ground  of  the  decision  was  that 
a  new  and  particular  right  had  been 
created.  No  such  question,  to  my  mind, 
arises  here.  With  the  exception  to  which 
I  have  last  alluded,  the  principle  has  been 
maintained  for  certainly  more  than  a  cen- 
tury, and  I  am  of  opinion  that  in  this  case 
no  ground  has  been  put  forward  on  which 
the  long  current  of  authorities  should  be 
disturbed.  I  therefore  move  your  Lord- 
ships that  this  appeal  should  be  dismissed. 

Lord  Herschell. — The  question  which 
arises  in  this  action  is  whether  the  defen- 
dants are  liable  in  respect  of  an  accident 
which  happened  to  the  plaintifT,  owing  to 
the  existence  of  a  drop  of  eighteen  inches 
in  the  level  of  a  footway  vested  in  the 
defendants,  in  consequence  of  which  the 
plaintiff  fell  and  sustained  considerable 
injury.  The  difference  of  level  in  the 
footway  arose  from  a  carriage-way  having 
been  made  for  the  purpose  of  access  to 
Captain  MachelFs  stable,  the  yard  of  which 
adjoined  the  footway.  This  work  was 
executed  by  Captain  Machell  in  the  year 
1873.  The  plaintiff,  in  his  statement  of 
claim,  asserted  that  the  defendants  had 
wrongfully  suffered  and  permitted  the 
footway  to  be  out  of  repair,  and  in  a 
condition  dangerous  to  passengers.  It 
appeared  clearly  at  the  trial  that  there 
had  been  no  misfeasance  on  the  part  of 
the  defendants.     The  utmost  that  could  be 
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charged  against  them  was  nonfeasance. 
It  was  strongly  urged  at  the  bar  that  the 
highway,  including  the  footway,  being 
vested  in  the  defendants,  they  were  re- 
sponsible, if  it  was  not  kept  in  proper 
condition  and  repair,  to  any  one  who  was 
injured  by  reason  of  its  not  being  so  kept. 
In  support  of  their  contention  they  relied 
mainly  on  the  144th  and  149th  sections 
of  the  Public  Health  Act,  1876.  By  the 
former  of  those  sections,  every  urban 
authority  is  to  execute  the  office  of  sur- 
veyor of  highways,  and  to  exercise  and  be 
subject  to  all  the  powers,  duties,  and  lia- 
bilities of  surveyors.  By  the  latter  it  is 
provided  that  the  urban  sanitary  authority 
shall  from  time  to  time  cause  all  streets 
vested  in  them  to  be  levelled,  paved, 
metalled,  flagged,  channelled,  altered,  or 
repaired  as  occasion  may  require.  Amongst 
the  duties  thus  imposed  upon  the  urban 
authorities  was  undoubtedly  the  duty  of 
keeping  this  highway  in  repair,  and  it  is 
said  that  any  peraon  injured  by  the  non- 
performance of  a  statutory  duty  is  entitled 
to  recover  against  the  person  on  whom 
the  duty  rests.  I  entertain  very  grave 
doubts  whether  the  proposition  thus 
broadly  stated  can  be  maintained.  The 
principal  authority  in  support  of  it  is  the 
decision  of  the  Court  of  Queen's  Bench  in 
the  case  of  Cottdi  v.  Steel  (1).  But  in 
the  case  of  Atkinson  v.  The  Newcastle 
WcOerworks  Compcmy  (12)  the  late  Lord 
Cairns  and  Chief  Justice  Cockbum  and 
the  present  Master  of  the  Rolls  all  ex- 
pressed serious  doubts  whether  the  case 
of  Couch  V.  Sted  (1)  was  rightly  decided, 
and  whether  the  broad  general  proposition 
could  be  supported,  that  whenever  a  sta- 
tutory duty  is  created,  any  person  who 
can  shew  he  has  sustained  injury  from 
the  non-performance  of  that  duty,  can 
maintain  an  action  for  damages  against 
the  person  on  whom  the  duty  is  imposed. 
I  share  the  doubts  expressed  by  those 
learned  Judges,  and  the  opinion  expressed 
by  Lord  Cairns,  that  much  must  *'  depend 
on  the  purview  of  the  Legislature  in  the 
particular  statute,  and  in  the  language 
which  they  have  there  employed."  In  the 
case  of  Ghssop  v.  HesUm  amd  the  Isleworih 


(12)  46  Law  J.  Rep.  Bxch.  775  ;  Law  Rep. 
2  Ex.  D.  441. 
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Ckfwley  v  Nemnuvrhdt  Local  Boa/rd^  H.L. 
Local  Boa/rd  (13),  Lord  Justice  James  made 
some  observations  bearing  on  this  point 
which  seem  to  me  to  be  of  great  weight. 
In  that  case  the  plaintiff  claimed  an  in- 
junction to  restrain  a  nuisance,  on  the 
ground  that  the  defendants  had  neglected 
to  perform  the  statutory  duty  cast  on 
them  as  the  sanitaiy  authority  of  a  par- 
ticular district.  The  learned  Lord  Justice 
said  :  "  It  appears  to  me  that  if  this 
action  could  be  sustained,  it  would  be  a 
very  serious  matter  indeed  for  every  rate- 
payer in  England,  in  any  district  in  which 
there  is  any  local  authority  upon  whom 
duties  are  cast  for  the  benefit  of  the 
locality.  If  this  action  could  be  main- 
tained, I  do  not  see  why  it  could  not,  in 
a  similar  manner,  be  maintained  by  every 
owner  of  land  in  that  district  who  could 
aUege  that  if  there  had  been  a  pix)per 
system  of  sewage,  his  property  would 
have  very  much  improved^"  And  he  ex- 
pressed the  opinion  that  such  a  contention 
was  not  supported  either  by  principle  or 
authority.  It  is  to  be  observed  that 
the  Highway  Act,  which  defines  the  duties 
of  surveyors  of  highways,  prescribes  the 
mode  of  proceeding  when  the  duty  of 
repairing  the  highway  is  unfulfilled,  and 
the  liability  which  is  then  to  attach  to  the 
surveyor.  By  section  94  he  may  be  sum- 
moned before  the  Justices,  and  if  it 
appears,  either  upon  the  report  of  a  person 
appointed  by  them  to  view,  or  on  their 
own  view,  that  the  highway  is  not  in  a 
state  of  thorough  and  perfect  repair,  they 
are  to  convict  the  surveyor  in  a  penalty, 
and  to  make  an  order  on  the  surveyor  to 
repair  it  within  a  limited  time ;  and  if  the 
repairs  are  not  made  within  a  time  so 
limited,  the  surveyor  is  to  forfeit,  and  pay 
to  a  person  to  be  named  and  appointed  in 
a  second  order,  a  sum  of  money  equal 
to  the  cost  of  repairing  the  highway.  I 
think  it,  to  say  the  least,  doubtful  whe- 
ther, apart  fix)m  the  reasons  to  which  I 
am  about  to  refer,  the  contention  that  an 
action  lies  against  the  local  board  for  a 
breach  of  their  statutory  duty  to  repair  the 
highways  can  be  maintained. 

It  was  held  so  long  ago  as  the  case  of 
RvmbU  v.  The  Men  of  Devon  (6)  that  an 
action  could  not  be  maintained  at  common 

(13)  49  Law  J.  Bep.  Chanc.  89 ;  Law  Bep. 
12  Ch.  D.  102. 


law  by  one  of  the  public  in  respect  of  an 
injury  sustained  through  a  highway  being 
out  of  repair.  This  decision  was,  no  doubt, 
largely,  but  it  was  not  exclusively,  founded 
on  the  £Eu;t  that  the  inhabitants  of  the 
county  are  not  a  corporation,  and  cannot 
be  sued  collectively.  In  the  subsequent 
action  of  M'Kinnon  v.  Fenson  (7),  brought 
against  the  county  in  the  name  of  their 
surveyor  for  a  similar  cause,  it  was  urged 
that  the  43  Geo.  3.  c.  59.  s.  14,  which  en- 
acted that  the  county  might  be  sued  in  the 
name  of  their  surveyor,  had  removed  the 
only  difficulty  in  the  way  of  the  plaintiff. 
It  was  held,  however,  that  the  effect  of  the 
statute  was  not  to  create  a  new  liability, 
but  only  a  more  convenient  method  of  en- 
forcing existing  rights ;  and  in  Young  v. 
Davis  (8)  it  was  held  in  the  Exchequer 
Chamber  that  a  surveyor  of  highways  was 
not  liable  to  an  action  for  injuries  result- 
ing from  his  breach  of  duty  to  keep  the 
highways  in  repair.  It  was  argued  in 
GU)8on  V.  TJie  Mayor  of  Preston  (5)  that 
the  Public  Health  Act,  1 848,  did  something 
more  than  impose  upon  them  the  duties  and 
subject  them  to  the  liabilities  of  surveyors 
of  highways,  and  that,  under  the  provisions 
of  that  statute,  they  were  liable  to  a  person 
suffering  through  the  non-repair  of  a  high- 
way. The  Queen's  Bench,  however,  in  a 
considered  judgment,  rejected  this  argu- 
ment, and  held  that  the  defendants  were 
not  liable.  The  provisions  of  the  Public 
Health  Act,  1875,  on  which  the  appellant 
now  relies,  are  precisely  similar  to  those 
upon  which  the  judgment  in  Gibson  v. 
Tlie  Mayor  q/'/*re«<on  (5)  proceeded.  Your 
Lordships  are  asked  to  overrule  that  deci- 
sion. I  am  not  prepared  to  do  so.  The 
Legislating  in  1875  re-enacted,  unaltered, 
the  provisions  upon  which  this  construc- 
tion has  been  placed,  and  I  cannot  think 
that  it  was  intended  by  the  Legislature  to 
impose  the  liability  now  contended  for. 
The  only  case  which  can  be  relied  on  as 
affording  any  support  for  the  appellant's 
contention  isHartnaU  v.  The  Hyde  Convmis- 
sioners  (2).  But  the  legislation  on  which 
that  case  turned  was  not  precisely  the 
same,  and  the  arguments  which  were  so 
carefully  considered  and  which  prevailed 
in  Gibson  v.  The  Mayor  of  Preston  (6)  do 
not  appear  to  have  been  insisted  upon. 
For   it  appears   to    be  assumed   in  the 
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judgment  that  if  the  defendants  were 
liable  to  be  indicted  for  the  non-repair  of 
the  highway  as  for  a  misdemeanour,  an 
action  would  lie  by  any  one  specially  ag- 
grieved.* No  reasons  are  given  for  this 
conclusion,  which  seems  to  have  been 
treated  as  a  necessary  consequence.  I 
think  the  judgment  appealed  from  ought 
to  be  affirmed. 

Lord  Hannen. — The  plaintiff  in  his 
statement  of  claim  alleges  that  the  defen- 
dants, the  Newmarket  Local  Board,  negli- 
gently bidlt  and  placed  and  suffered  to 
remain  on  the  footway  of  a  road  under 
their  care,  management,  and  control  a 
brick  wall  and  a  declivity  formed  thereby 
without  any  guard  or  light,  whereby  the 
plaintiff,  while  walking  along  the  said 
footway  after  daylight  had  ceased,  fell 
down  the  declivity  and  sustained  injury. 
The  wall  and  declivity  complained  of  were 
not  constructed  by  the  defendants,  but 
were  made  many  years  ago  by  the  owner 
of  premises  adjoining  the  footway  for 
the  convenient  access  of  his  horses  from 
the  road  to  his  stables.  This  was  done 
without  the  leave  of  the  local  authority. 
The  only  act  done  by  the  defendants  in 
connection  with  this  footway  is  that  they 
have  gravelled  a  portion  of  it  in  recent 
years.  This  was  a  proper  thing  in  itself, 
and  had  nothing  to  do  with  the  accident 
complained  of.  The  question,  therefore, 
is  r^uced  to  this,  whether  the  defendants, 
in  whom  the  powers  and  liabilities  of  sin*- 
veyors  of  highways  are  vested  by  statute, 
have  thereby  imposed  upon  them  a  lia- 
bility to  be  sued  for  a  cause  of  action 
which  could  not  have  been  maintained 
against  the  surveyor  of  highways.  This 
is  a  subject  which  has  engaged  the  atten- 
tion of  the  Courts  on  many  occasions.  The 
governing  principle  was  stated  in  the  Ex- 
chequer Chamber  as  long  ago  as  1863,  in 
the  case  of  Toung  v.  Davis  (8),  that  the 
surveyor  of  highways  was  not  liable  to  be 
sued  for  damage  resulting  from  the  high- 
way being  out  of  repair,  because  no  action 
could  have  been  brought  against  the 
parish,  and  that  the  Act  of  Parliament 
requiring  the  surveyor  to  keep  the  roads 
in  repair  was  not  passed  for  the  purpose 
of  creating  a  new  liability,  but  simply  in 
order  to  provide  machinery  whereby  the 
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duty  of  the  parish  to  repaii*  might  be  con- 
veniently fulfilled. 

This  principle  is  equally  applicable 
where  the  duties  and  liabilities  of  the 
surveyors  have  been  transferred  to  other 
bodies,  unless  a  distinct  intention  on  the 
part  of  the  Legislature  can  be  inferred 
from  the  particular  statute  under  consi- 
deration to  create  a  new  liability.  This 
was  laid  down  in  1870,  in  the  case  of 
Gibson  v.  Tlie  Mayor  of  Preston  (5),  where 
the  previous  authorities  were  considered ; 
and,  unless  this  House  is  prepared  to 
overrule  that  case,  it  governs  the  present. 
Afber  careful  attention  to  the  arguments 
which  have  been  addressed  to  your  Lord- 
ships, I  adhere  to  the  judgment  given  in 
the  case  of  Gibso7i  v.  Tlie  Mai/or  of  Preston 
(5),  and  therefore  think  that  the  judgment 
appealed  from  should  be  affirmed. 

Lord  Macnaghten. — I  concur,  and 
have  nothing  to  add. 

Judgment  appealed  from  affirmed. 


Solicitors — F.  D.  Simpson,  agent  for  W.  I. 
Hawken,  Manchester,  for  appellant;  Purkis 
.^  Co.,  agents  for  James  Button,  Newmarket, 
for  res{)ondents. 


[IN   THE   COURT   OF  APPEAL.] 

1892.        )  . 

July  23,  25.1  i>uck  r.  mayeu.* 

Release — Joint  Tort-Feasors — Covenant 
iwt  to  sue. 

A  covenant  not  to  site  one  of  two  joint 
Uyrt-feasors  does  not  operate  as  a  release  of 
the  other. 

Appeal  from  the  judgment  of  Day,  J., 
at  the  trial  of  the  action  without  a  jury 
in  Middlesex. 

The  action  was  brought  under  section 
2  of  the  Dramatic  Copyright  Act,  1833 
(3  &  4  Will  4.  c.  15),  by  the  plaintiff,  as 
proprietor  of  the  right  of  representation 
of  a  stage   play  entitled  Our  Boys,    to 

*  Coram  Lord  Esher,  M.R.,  Bo  wen,  L.J., 
and  Smith,  L.J. 
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recover  from  the  defendant  damages,  or,  in 
the  alternative,  a  penalty  of  40*.,  for  having 
represented  or  caused  to  be  represented 
such  play  without  having  previously  ob- 
tained the  plaintifiTs  consent  in  writing. 

The  &x;ts,  so  far  as  they  are  material 
for  the  purposes  of  this  report,  were  as 
follows  :  The  defendant,  an  actress,  was 
engaged  by  a  Mr.  Wills,  a  clergjmaan  who 
was  getting  up  an  entertainment  for  a 
charitable  purpose  at  the  Town  Hall  at 
Wandsworth,  in  consideration  of  a  fixed 
sum,  to  provide  the  actors  and  stage 
management  for  the  performance  of  the 
stage  play.  Our  Boys,  Mr.  Wills  under- 
taking to  hire  the  hall,  and  aiTange  for 
the  taking  of  the  money  at  the  doors  and 
for  the  advertising  of  the  performance. 
The  defendant  accordingly,  at  the  request 
of  Mr.  Wills,  saw  the  agent  of  the  plain- 
tiff, who  is  proprietor  of  the  right  of 
representation  of  the  play  in  question, 
and  arranged  for  the  grant  of  a  Ucence  to 
perform  the  play  upon  payment  of  the 
sum  of  \l,  1«.  This  arrangement  was 
communicated  to  Mr.  Wills,  but  by  an 
oversight  the  amount  was  not  paid,  and 
the  play  was  performed  wdthout  a  licence 
having  in  fiact  been  obtained,  the  defen- 
dant taking  part  in  the  performance,  and 
the  moneys  paid  for  tickets  being  received 
by  Mr.  Wills.  After  the  performance 
apphcation  on  behalf  of  the  plaintiff  was 
inade  to  Mr.  Wills  and  to  the  defen- 
dant for  bl.  5«.  in  respect  of  the  per- 
formance. Mr.  Wills  thereupon  saw  the 
plaintiff's  solicitor,  and  arranged  that 
21,  2«.  should  be  paid  by  Mr.  Wills  in  dis- 
charge of  his  liability.  In  accordance 
with  this  arrangement  Mr.  Wills  for- 
warded to  the  plaintiff's  solicitor  a  cheque 
for  21,  2ff.,  and  received  from  him  the  fol- 
lowing acknowledgment : 

"  April  10th,  1891. 
OvAT  Boys, 

"  Dear  Sir, — I  beg  to  acknowledge  re- 
ceipt of  yours  of  the  9th,  with  cheque  for 
21.  28,  enclosed,  in  respect  of  fee  and  costs 
in  full  discharge  of  your  personal  liability 
in  connection  with  Miss  Mayeu's  per- 
formance of  above  at  Wandsworth  Town 
Hall  on  the  23rd  of  January,  1891.  This  is, 
of  coui-se,  without  prejudice  to  my  client's 
claim  against  Miss  Mayeu." 

The    plaintiff    then    commenced    this 


action.  It  wjis  contended  on  behalf  of 
the  defendant,  amongst  other  defences, 
that  she  was  released  in  consequence  erf 
the  discharge  given  to  Mr.  Wills.  Day, 
J.,  gave  judgment  for  the  plaintiff  for  the 
penalty  of  40«. 

The  defendant  appealed. 

Brooke  Little,  for  the  defendant. — ^The 
judgment  ought  to  have  been  entered  for 
the  defendant.  The  defendant  and  Mr. 
Wills  were  in  the  position  of  joint  tort- 
feasors, and  therefore  the  release  of  Mr. 
Wills  takes  away  the  right  of  action 
against  the  defendant.  [He  cited  Cocke 
V.  Jennor  (1)  and  Brinsrnead  v.  Harrison 

(2).] 

Morton  Smith  {Murphy,  Q.C.,  with 
him),  for  the  plaintiff. — The  two  guineas 
paid  by  Mr.  Wills  were  not  accepted  by  the 
plaintiff  in  full  satisfaction  of  the  wrong 
suffered — the  plaintiff's  rights  against 
the  defendant  were  expressly  excepted ;  it 
is  submitted,  therefore,  that  what  took 
place  between  the  plaintiff  and  Mr.  Wills 
did  not  amount  to  such  an  absolute  and 
unconditional  release  as  would  have  the 
effect  of  discharging  the  defendant,  but 
only  to  a  covenant  on  the  part  of  the 
plaintiff  not  to  sue  Mr.  Wills.  If  that 
be  so,  then  it  is  settled  law  that  a  cove- 
nant not  to  sue  one  of  two  joint  debtors 
does  not  operate  as  a  release  of  the  other 
— Hutton  V.  Eyre  (3) — and  it  is  submitted 
that  the  same  principle  applies  to  the  case 
of  tort-fea.sors.  [He  cited  The  Mayor  d:c, 
of  Salford  v.  Lever  (4)  and  WiUie  v.  De 
Castro  (5).] 

In  Brinemead  v.  ZTarrwow  (2)  judgment 
had  been  recovered  against  one  of  the 
tort-feasors,^  and  the  decision  there  is  put 
upon  the  ground  that  in  such  a  case  the 
claim  against  them  transit  in  rem  judicor- 
tarn. 

Brooke  Little,  in  reply,  cited  Dufrestie 
V.  HiUchinson  (6). 

(1)  Hob.  66 

(2)  41  Law  J.  Rep.  C.P.  190 ;  Law  Rep. 
7  C.P.  547. 

(3)  6  Taunt.  289. 

(4)  60  Law  J.  Rep.  Q.B.  39}  Law  Rep.  [1891] 
1  Q.B.  168. 

(5)  4  Com.  B.  Rep.  N.S.  216 ;  27  Law  J. 
Rep.  C.P.  243. 

(6)  3  Taunt.  117. 
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Dueh  y.  Ma/yeUy  App. 

The  following  judgment  of  the  Court 
was  read  on  the  25th  of  July,  1892,  by 

Smith,  L.J. — The  first  point  for  deter- 
mination is  whether  the  defendant  has 
established  her  defence  that  the  plaintiff 
had  released  her  joint  tort-feasor,  the 
Rev.  Mr.  Wills,  from  a  joint  cause  of 
action  so  as  to  release  her  therefrom,  or 
whether  what  she  has  established  is  merely 
that  the  plaintiff  had  covenanted  not  to 
sue  Mr.  Wills.  It  is,  we  think,  clear  law 
that  a  release  granted  to  one  joint  tort- 
feasor, or  to  one  joint  debtor,  operates  as 
a  discharge  of  the  other  joint  tort-feasor 
or  the  other  joint  debtor,  the  reason  being 
that  the  cause  of  action,  which  is  one  and 
indivisible,  having  been  released,  all  per- 
sons otherwise  liable  thereto  are  conse- 
quently released.  The  case  of  Cocke  v. 
JeniujT  (1)  is  distinct  upon  the  point,  and 
there  are  many  subsequent  cases  to  the 
same  effect.  It  has  also  been  held  that  a 
covenant  not  to  sue  one  of  two  joint 
debtors  does  not  operate  as  a  release  to 
the  other  joint  debtor — HuUon  v.  Eifi^e 
(2) — the  reason  being  that  the  joint  action 
is  still  alive.  We  have  found  no  case  in 
which  it  has  been  held  that  a  covenant 
not  to  sue  releases  a  joint  tort-feasor,  and 
in  our  judgment  the  principle  upon  which 
it  has  been  held  that  such  a  covenant  does 
not  release  a  joint  debtor  applies  to  the 
case  of  a  joint  tort-feasor. 

The  question  then  is,  does  the  docu- 
ment of  the  10th  of  April,  1891,  operate 
as  a  release  of  the  joint  cause  of  action 
against  Mr.  WiUs  and  the  defendant,  or 
only  as  a  covenant  not  to  sue  Mr.  Wills  1 
It  is  as  follows  : 

"April  10th,  1891. 
Otur  Boys, 
"  Dear  Sir, — I  beg  to  acknowledge  re- 
ceipt of  yours  of  the  9th,  with  cheque  for 
2Z.  2«.  enclosed,  in  respect  of  fee  and  costs 
in  full  discharge  of  your  personal  liabiHty 
in  connection  with  Miss  Mayeu's  per- 
formance of  above  at  Wandsworth  Town 
Hall  on  the  23rd  of  January,  1891.  This 
is,  of  course,  without  prejudice  to  my 
client's  claim  against  Miss  Mayeu. — Yours 
feithfuUy,  W.  M.  Tilson. 

Reverend  Freeman  Wills, 

28  Sun  Street,  Finsbury  Square." 
Tilson  was  solicitor  for  the  plaintiff. 
A  rule  of  construction  for  such  a  docu- 
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ment  was  laid  down  by  the  Court  oi 
Queen's  Bench  in  Price  v.  Ba/rker  (7), 
where  it  ^vas  held  that  in  determining 
whether  the  document  be  a  release  or  a 
covenant  not  to  sue,  the  intention  of  the 
parties  was  to  be  carried  out ;  and  if  it 
were  clear  that  the  right  against  a  joint 
debtor  was  intended  to  be  preserved,  inas- 
much as  such  right  could  not  be  preserved 
if  the  document  were  held  to  be  a  release, 
the  proper  construction  where  this  was 
sought  to  be  done  was  that  it  was  a  cove- 
nant not  to  sue,  and  not  a  release. 

In  the  case  of  Bateson  v.  Gosling  (8) 
at  Nisi  Prius,  the  same  canon  of  con- 
struction was  applied,  and  it  was  held 
that  the  release  beLug,  as  it  was,  limited 
by  a  proviso  reserving  rights  against  the 
surety,  it  must  be  taken  that  it  was  a 
covenant  not  to  sue,  and  not  a  release,  and 
this  ruUng  was  unanimously  upheld  by  the 
Court  of  Common  Pleas. 

For  these  reasons  we  are  of  opinion 
that  the  document  of  the  10th  of  April, 
1891,  is  a  covenant  not  to  sue,  and  is  not 
a  release  of  the  joint  cause  of  action,  and 
that  the  defendant's  defence  fails  in  fact. 
It  is  unnecessary  to  consider  the  true 
construction  of  the  statute  3  <k  4  Will.  4. 
c.  15  (9). 

In  our  judgment  this  appeal  must  be 
dismissed,  and  with  costs. 

A2^eal  dismissed. 


Solicitors— \V.  M.  Tilson,  for  plaintiff ;  Stead- 
man,  Van  Praagh  &  Sims,  for  defendant. 


(7)  4  E.  &  B.  760,  at  p.  777 ;  24  Law  J.  Rep. 
Q.B.  130,  at  p.  133. 

(8)  41  Law  J.  Itep.  C.P.  63;  Law  Bep.  7  C.P.  9. 

(9)  In  the  course  of  the  argument  the  point 
was  raised  whether,  upon  the  true  construction 
of  this  statute,  the  defendant  and  Mr.  Wills 
were  joint  tort-feasors,  or  were  each  guilty  of  a 
separate  and  independent  tort.  The  Court 
expressed  no  opinion  upon  the  point,  and  the 
arguments  upon  it  have  been  omitted. 
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[N.  S. 


[IN  THE   HOUSE   OF   LOBDS.] 

THE  MAYOR,  ALDERMEN,  AND 
CITIZENS  OF  THE  CITY  AND 
COUNTY  OF  NEWCASTLE-UPON- 
TYNE    (appellants)     v.     the 

ATTORNEY-GENERAL  ON  THE 
RELATION      OF      THE     BYKER 

BRIDGE     COMPANY     {respon- 
dent). 
1892.  {Cross  appeal.) 

May  10,  16.  the     attorney- general    on 
Aug.  9.        the      relation     op     the 

BYKER  BRIDGE  COMPANY  {ap- 
pellant) V.  the  MAYOR  ETC., 
OF  NEWCASTLE  -  UPON  -  TYNE 
AND     THE      NORTH     EASTERN 

RAILWAY  COMPANY   {respon- 
dents). 
{Ex  parte  as  to   the  north 

EASTERN  RAILWAY  COMPANY). 

Municipal  Corjyoration  —  Contract  — 
JJltra  Vires — Application  of  Borough  Fund 
— Power  to  make  special  Ra^ — Municipal 
Corporations  Act,  1882,  ss.  139,  140,  143, 
and  144,  schedule  5. 

A  raUuuai/  company  agreed  that,  in  con- 
sideraiion  of  a  municipal  corporation  pay- 
ing them  die  su/m  of  600Z.  annually  for 
fifteen  years,  they  would  open,  free  oftoU,  a 
certain  foothridge  within  the  borough  for 
the  use  of  foot-passengers.  The  relators, 
who  were  incorporated  as  a  company,  and 
had  constructed  a  bridge  over  which  foot- 
passengers  passed,  and  received  tolls  from 
those  who  so  used  the  bridge,  alleged  tJiat  the 
corporatio7i  threatened  to  make  the  payments 
in  question  by  ineans  of  a  rate,  or  out  of  ilie 
borough  fund  or  other  fund  derived  from  the 
rales,  and  sought  a/n  injunction  to  restrain 
tliemfrom  so  doing,  and  a  declaration  that 
t/ie  agreernent  was  void  : — Held,  that  the 
agreement  to  make  the  annual  payments 
was  one  lohicJi  the  corporation  had  power 
to  enter  into.  Also  that  siich  payments 
could  not,  under  sections  139  and  140,  ajtd 
schedule  5  of  the  Municipal  Corporations 
Act,  1882,  be  made  out  of  the  borough 
fund  ;  also  thai  the  power  to  make  a  borough 
rate  given  by  section  144  could  not  he 
exercised  for  Hie  purpose  of  creating  a 
surplus  in  order  to  make  such  payments, 
as  such  a  rate  could  wily  be  made  if  the 
borough  fund  was  insufficient  for  the  pur- 
poses mentioned  in  section  140.     Also  that 


if  there  was  a  surplus  the  corporalion  Iwd 
power  under  section  143  to  mahe  the  pay- 
ments, if  they  were  of  opinion  that  such  ap- 
plication of  the  surplus  would  be  for  Oie 
public  benefit  of  the  inhabitants  and  the 
improvement  of  the  borough,  but  that  it 
could  not  be  compelled  so  to  apply  the 
surplus. 

Decision  of  the  Court  of  Appeal  affirmed. 

These  were  cross  appeals  from  the  deci- 
sion of  the  Court  of  Appeal,  reported  58 
Law  J.  Rep.  Q.B.  558. 

The  fiicts  sufficiently  appear  in  the 
judgment  of  Lord  Hei-schell. 

Sir  II.  James,  Q.C.,  and  Cohen,  Q.C. 
{Dugdale,  Q.C.,  and  W.  Graham  with 
them),  for  the  coi^poration. 

T/ie  Attormy-General {Sir  B.  E.  Webster, 
Q.C.),  and  SirE.  Davey,  Q.C.  {Danckwerts 
with  them),  for  the  Attorney-General. 

Lord  Herschell  (on  Aug.  9). — This 
action  was  brought  in  order  to  obtain  a 
declai^tion  that  an  agreement  entered 
into  on  the  11th  of  April,  1888,  between 
the  Coi-poration  of  Newcastle-on-Tyne  and 
the  North  Eastern  Railway  Company,  was 
uUra  vires  and  void.  The  plaintiff  also 
claimed  an  injunction  to  restrain  the  cor- 
poration from  applying,  and  the  company 
from  receiving,  moneys  derived  from  the 
city  funds  or  from  the  rates  for  the  pur- 
pose of  the  annual  payment  of  600^.  pro- 
vided for  by  the  agi-eement.  The  Byker 
Bridge  Company  was  incorporated  by  Act 
of  Parliament,  and  was  thereby  autho- 
rised to  construct  a  bridge  for  caridage 
traffic  and  foot-passengers  across  the 
Ouseburn  Valley,  and  tx)  charge  tolls  to 
foot-passengers  using  the  same.  In  pur- 
suance of  this  Parliamentary  authority 
they  constructed  the  bridge,  and  received 
considerable  sums  of  money  by  way  of  toll 
from  passengers  using  it.  The  North 
Eastern  Railway  Company  owned  another 
bridge  across  the  Ouseburn  Valley,  and 
charged  tolls  for  the  use  of  it  by  foot- 
passengers. 

The  Corporation  of  Newcastle-on-Tyne, 
having  come  to  the  conclusion  that  it 
would  be  for  the  benefit  of  the  city  to 
provide  free  access  to  passengers  across 
the   Ouseburn   Valley,    entered   into    an 
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yimnxutle-upon-TyTie  Mayor  ^c.  v.  Attorney^ 
'  agreement  with  the  North  Eastern  Kail- 
way  Company,  which  has  given  lise  to  the 
present  controversy.  By  this  agreement 
the  corporation  agreed  to  pay  the  company 
600^.,  in  consideration  of  their  opening  the 
roadway  firee  for  the  use  of  foot-passen- 
gers. The  agreement  was  to  continue  in 
force  for  fifteen  years,  and  thenceforth, 
till  twelve  calendar  months'  notice  given 
by  either  party. 

At  the  trial  before  Mr.  Justice  Wills, 
the  learned  Judge  held  that  the  agree- 
ment was  valid,  and  that  the  corporation 
were  entitled  to  make  the  payment  pro- 
vided for  by  the  agreement  out  of  any 
surplus  of  their  borough  fund,  and  also 
out  of  their  improvement  rate,  after  the 
expenses  of  carrying  the  Improvement 
Acts  into  execution  had  been  defrayed; 
and  I  gather  that  he  was  of  opinion  that 
they  were  entitled  to  take  this  purpose 
into  consideration  in  deciding  what  rate 
they  would  levy.  He  accordingly  dis- 
missed the  action  with  costs.  The  Court 
of  Appeal  discharged  this  order.  They 
concun'ed  in  thinking  that  the  agreement 
was  not  invalid,  but  declared  that  the 
corporation  were  not  entitled  to  pay  any 
moneys  payable  under  the  contract  of  the 
11th  of  April,  1888,  out  of  the  borough 
fund,  nor  to  make  any  borough  rate, 
nor  any  general  or  improvement  rate, 
under  the  powers  conferred  upon  the 
corporation  by  the  Municipal  Corpora- 
tions Act,  1882,  and  the  Newcastle  Im- 
provement Act,  1865,  respectively,  for  the 
purpose  of  enabling  the  corporation  to 
pay  any  such  moneys  ;  but  the  foregoing 
declaration  was  not  to  prevent  the  council 
or  corporation  from  paying  such  moneys 
out  of  any  surplus  there  might  be  of  the 
borough  fund,  or  of  the  aforesaid  rates, 
after  applying  the  same  respectively  to 
the  purposes  to  which  the  same  might 
respectively  be  made,  under  the  provisions 
of  the  aforesaid  Acts.  From  this  judg- 
ment there  are  cross  appeals  to  your 
Lordships. 

I  may  dispose  in  a  few  words  of  the 
plaintiff's  appeal,  which  presents  no  real 
difficulty.  I  think  it  is  impossible  to  hold 
that  the  contract  was  vlbra  vires  or  void. 
The  fact  that  there  might  be  a  difficulty 
in  obtaining  satisfaction  of  a  judgment 
recovered  in  respect  of  payments  to  be 
Vol.  62.— Q.B. 
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Oeneral  on  relation  of  Byker  Bridge  Co.,  H.L. 
made  under  the  agreement,  or  that  there 
might  be  no  funds  or  property  available 
to  satisfy  it,  does  not,  in  my  opinion, 
shew  that  the  agreement  is  uUra  vires 
and  void.  In  the  present  case  it  is  not 
established  that  the  corporation  can  under 
no  circumstances  be  in  a  position  to  make 
the  payments  provided  for ;  and  there  ap- 
pears to  me  to  be  no  solid  ground  for  the 
contention  that  the  agreement  was  uUra 
vires  and  void. 

The  appeal  of  the  corporation  raises  a 
question  of  considerable  importance,  and 
which  is  not  without  difficulty.  The  ap- 
pellants impeach  the  declaration  of  the 
Court  of  Appeal  that  they  are  not  entitled 
to  make  an  impix)vement  rate  for  the  pur- 
pose of  enabling  them  to  make  the  pay- 
ments which  by  the  agreement  they  have 
bound  themselves  to  make.  It  was  strenu- 
ously contended  that  they  had  power  to 
make  a  rate  for  any  purpose  which,  in 
their  judgment,  was  for  the  improvement 
or  benefit  of  the  borough,  provided  such 
rate  did  not  exceed  the  statutory  limit. 

In  support  of  this  contention  they 
placed  their  reliance  upon  the  149th 
section  of  the  Newcastle-upon-Tyne  Im- 
provement Act,  1865.  That  section  pro- 
vides that  money  accruing  to  the  corpora- 
tion from  the  improvement  rate  shall  be 
applied,  first,  in  payment  of  the  expenses 
of  obtaining  the  Act ;  secondly  and  thirdly, 
in  payment  of  the  interest  and  instalments 
due  in  respect  of  money  charged  on  the 
improvement  rate ;  and,  fourthly,  "  in 
carrying  the  several  purposes  of  the  Act 
and  of  the  several  recited  Acts  into  execu- 
tion, and  for  the  improvement  or  benefit 
of  the  borough,  in  such  manner  as  the 
corporation  from  time  to  time  think  fit." 
This  section,  it  was  argued,  conferred  the 
power  to  levy  an  improvement  rate  in 
order  to  raise  money  for  any  purpose 
which  the  corporation  deemed  for  the 
improvement  or  benefit  of  the  borough. 
It  was,  of  course,  admitted  that  the  rate 
must  not  exceed  the  limit  imposed  by  the 
statute  ;  but  it  was  said  that  this  was  the 
only  limitation. 

By  the  131st  section  of  the  Act  of  1865 
the  improvement  rate  was  not  to  exceed 
1«.  in  the  pound.  By  the  improvement 
Act  of  1853  a  rate  was  sanctioned  for  im- 
provement piu*poses,  not  exceeding  3c?.  in 
L 


Digitized  by 


Google 


74 


QUEEN'S  BENCH  DIVISION. 


yewea^le-upon'Tyne  Mayor  Jf-c.  v.  Attorney- 
the  pound.  The  Act  of  1865  recited  that 
it  was  expedient  that  the  improvement 
rate  under  the  Act  of  1853,  and  the  new 
streets  rate  under  the  Act  of  1855,  be 
consolidated  into  one  rate,  not  exceeding 
la.  in  the  pound,  to  be  called  the  improve- 
ment rate.  This  was  carried  into  effect 
by  the  131st  section,  to  which  I  have  just 
referred.  I  cannot  entertain  any  doubt 
that  in  fixing  this  limit  regard  was  had  to 
the  improvements  in  the  way  of  new 
streets  specifically  authorised  by  the 
Legislature. 

But  the  matter  does  not  rest  there. 
An  improvement  Act  of  1877  empowered 
the  execution  of  certain  street  improve- 
ments and  tramway  works,  and,  by  section 
50,  extended  the  limit  of  the  improvement 
rate  to  1«.  3d.  in  the  pound.  Again,  in 
1882,  another  improvement  Act  was 
passed,  which  recited  that,  inasmuch  as  it 
was  by  the  Act  of  1877  "provided  that 
the  expenses  of  carrying  into  execution 
certain  of  the  provisions  of  that  Act  should 
be  paid  out  of  the  improvement  rate,  the 
limit  thereof  was  extended  to  1«.  3d.  in 
the  pound,"  and  that  it  was  expedient  that 
the  expenses  of  carrying  into  execution 
certain  of  the  purposes  of  the  Act  of  1882 
should  be  charged  on  the  improvement 
rate,  and  that  the  limit  of  that  rate  should 
be  further  extended.  Accordingly,  by 
section  105  the  limit  of  the  improvement 
rate  was  extended  to  1«.  Qd.  in  the  pound. 

Now,  nothing  can  be  clearer  than  that 
these  extensions  of  the  limit  of  the  im- 
provement rate  were  made  from  time  to 
time  by  reason  of  specific  improvements 
having  been  authorised  by  the  Legislature, 
the  cost  of  which  was  to  be  defrayed  out 
of,  or  made  a  charge  upon,  that  rate.  Yet 
the  argument  for  the  appellants  goes  this 
length — indeed,  it  cannot  stop  short  of 
it — ^that  the  corporation  might  omit  to 
execute  all  or  any  of  the  works  specifically 
authorised,  and  levy  the  full  rate  of  1«.  6rf. 
in  the  pound,  in  order  to  expend  it  in  any 
manner  which  they  thought  for  the  im- 
provement, or  even  for  the  "  benefit,"  of 
the  borough.  These  considerations  seem 
to  me  cogent  to  shew  that,  unless  the  lan- 
guage of  the  enactment  compels  your 
Lordships  to  do  so,  you  ought  not  to  yield 
to  the  appellants'  argument. 

But  it  is  to  be  observed,  in  the  first 
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place,  that  the  149th  section  of  the  Act  of 
1865,  on  which  their  case  is  rested,  deals 
only  with  the  application  of  the  money 
raised  by  the  improvement  rate  ;  it  is  not 
concerned  with  the  levying  of  that  rate, 
and  confers  no  authority  in  that  respect. 
Tlie  power  to  levy  the  rate  Ls  given  by  the 
129th  section,  which  provides  that  the 
expenses  of  carrying  into  execution  the 
Act  of  1855,  and,  "subject  to  the  other 
provisions  of  this  Act,  all  the  expenses  of 
carrying  into  execution  this  Act,  .... 
shall  be  defrayed  by  a  rate  to  be  called 
the  improvement  rate,  which  the  corpora- 
tion are  hereby  authorised  to  levy  ftt>m 
time  to  time."  The  section  which  thus 
gives  the  power  to  levy  the  rate  indicates, 
I  think,  the  purposes  for  which  it  may  be 
levied.  These  are  to  meet  the  expenses 
of  carrying  into  execution  the  Acts  of 
1855  and  1865.  I  think  it  impos^sible  to 
contend  that  expenditure  "for  the  im- 
provement or  benefit  of  the  borough," 
within  the  concluding  words  of  section 
149,  is  expenditure  incurred  in  carrying 
the  purposes  of  the  Act  of  1865  into 
execution,  for  the  words  follow  and  are 
coupled  by  the  conjunctive  "  and  "  with 
those  which  authorise  the  application  of 
the  rate  to  "  carrying  into  execution  the 
several  purposes  of  this  Act." 

It  was  contended  that  the  power  to 
levy  an  improvement  rate  could  not  be 
confined  in  the  manner  I  have  indicated, 
inasmuch  as  the  149th  section  directs  the 
application  of  money  accruing  to  the  cor- 
poration from  the  rate  to  carrying  the 
purposas  of  "  the  several  recited  Acts " 
into  execution.  One  of  these  Acts,  it  Ls 
said,  is  the  improvement  Act  of  1853,  and 
if  the  129th  section  of  the  Act  of  1865 
defines  the  purposes  for  which  an  improve- 
ment rate  may  be  levied,  it  would  not  be 
lawful  to  levy  one  for  the  purpose  of  carry- 
ing into  execution  the  Act  of  1853.  Hav- 
ing regard,  however,  to  the  repeal  of 
many  of  the  provisions  of  that  Act  by  the 
Act  of  1865,  I  am  not  sure  that  there 
remained  any  of  the  purposes  of  the  Act 
of  1853  for  which  an  improvement  rate 
could  be  levied  which  were  not  covered 
by  the  provisions  of  the  Act  of  1865, 
But,  be  this  as  it  may,  I  do  not  think  it 
would  be  legitimate  to  imply,  from  the 
provisions   rehed  on  in  section  149,   an 
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authority  to  levy  a  rate  up  to  the  statutory 
lipiit  for  any  purpose  which  the  corpora- 
tion conceived  to  be  for  the  improvement 
or  benefit  of  the  borough.  Such  a  power 
would  be,  as  far  as  I  know,  without  pre- 
cedent ;  it  would  certainly  be  very  un- 
usual. 

The  statute  your  Lordships  have  to 
construe  is  a  private  Act  obtained  by  the 
corporation.  And,  considering  the  course 
of  such  legislation,  I  think  it  would  not 
be  right  to  construe  the  Act  as  having  the 
effect  contended  for  unless  it  gave  the 
authority  in  express  terms  or  by  neces- 
sary and  unequivocal  implication.  I  think 
light  is  thrown  upon  the  meaning  of  the 
words  upon  which  so  much  has  been  rested 
by  the  provision  to  be  found  at  the  end  of 
the  preceding  section.  That  section  pro- 
vides that  the  money  accruing  from  the 
general  rate  shall  be  applied  to  the  pur- 
poses of  watching,  lighting,  paving,  and 
sewering,  "  and  subject  thereto,  for  the 
improvement  or  benefit  of  the  borough,  in 
such  manner  as  the  corporation  from  time 
to  time  think  fit,  in  as  fuU  and  ample  a 
manner  as  any  borough  rate  authorised 
by  the  Municipal  Corporation  Acts  is 
made  applicable."  It  is  admitted  that  a 
general  rate  cannot  be  levied  for  the  pur- 
pose "  of  the  improvement  or  benefit  of 
the  borough,"  and  that  it  is  only  any 
surplus  which  may  arise  that  can  be  so 
applied ;  but  it  is  said  that  this  is  because 
power  is  only  given  to  apply  the  money 
accruing  from  it  to  these  purposes  in  as 
full  and  ample  a  manner  as  a  borough 
rate,  and  the  surplus  only  of  the  borough 
fund,  can  be  so  applied.  But  I  do  not 
think  this  is  a  correct  view;  the  words 
"in  as  full  and  ample  a  manner"  are 
rather  empowering  than  disabling  words. 
The  real  explanation  is  this  :  section  148, 
like  section  149,  deals  only  with  the  ap- 
plication of  the  money  which  accrues  to 
the  corporation  from  the  levying  of  the 
rate  \  it  does  not  confer  the  power  to  levy 
it.  This  is  derived  frx)m  section  128, 
which  distinctly  indicates  the  piirposes  for 
which  a  general  rate  may  be  made.  I 
think  that  in  the  case  both  of  the  general 
rate  and  of  the  improvement  rate  it  is 
only  a  chance  or  accidental  siurplus  which 
may  be  applied  for  the  improvement  or 
benefit  of  the  borough,  as  the  corporation 


may  from  time  to  time  think  fit.  For 
these  reasons  I  have  arrived  at  the  con- 
clusion that  the  judgment  of  the  Court 
below  was  right  and  ought  to  be  affirmed, 
and  these  appeals  dismissed  with  costs, 
and  I  so  move  your  Lordships. 

Lord  Watson. — I  concur  in  the  judg- 
ment which  has  been  moved,  and  also  in 
the  reasons  which  have  been  assigned  for 
it  by  my  noble  and  learned  friend. 

Lord  Macnaghten,  Lord  Morris,  and 
Lord  Hannen  concurred.Jg 

Order  appecbled  froni  affirmed,  and 
appeal  amd  cross  appeal  dismissed 
vrith  costs. 


Solicitors  —  Collyer-Bristow,  Rassell  &  Hill, 
agents  for  Hill  Motum,  Newcastle- npon- 
Tyne,  for  Corporation  of  Newcastle-npon- 
Tyne;  Stibbard,  Gibson  &  Co.,  agents  for 
Gibson,  Pybus  &Pybu8,  Newcastle-upon-Tyne, 
for  relators. 


1892.    ) 
Oct.  25.  i 


HASTINGS   (limited)   V. 
PEARSON. 


Principal  and  Agent — Fledge — Agent 
entrusted  with  Goods  for  Sale  —  Validity 
of  Pledge  —  ^^  Ordinary  Cowrse  of  Busi- 
ness of  a  Mercantile  Agent " — Factors  Act, 
1889  (52  d:  53  Vict.  c.  45),  ss.  1  and  2, 
sub-s.  1. 

The  plaintiffs,  a  Jmn  of  jewellers,  en- 
trusted B.,  a  tra/vell^  in  their  employ,  with 
certain  jewellery  to  sell  for  tliem.  B,,  who 
had  no  authority  to  pledge  the  goods,  never- 
theless pawned  them  uM  the  defendant,  a 
pawnbroker : — Held,  that  the  pledge  was 
not  made  by  jB.  "  in  the  ordinary  course 
of  business  of  a  mercantile  agent "  within 
the  meaning  of  section  2,  sub-section  1,  of 
the  Factors  Act,  1889,  there  being  no  evi- 
dence to  shew  that  the  pledging  ofjeweUery 
was  a  recognised  business. 

Appeal  fix)m  a  decision  of  the  Judge  of 
the  Lambeth  County  Court. 

The  action  was  brought  by  the  plaintiffs, 
a  firm  of  jewellers,  to  recover  possession 
of  cei-tain  watches  pledged  with  the  defen- 
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dant,  who  was  a  pawnbroker,  by  one 
Brooke.  It  appeared  from  the  evidence 
that  Brooke  was  in  the  employ  of  the 
plaintiffs'  finn  as  an  agent  or  traveller. 
He  received  a  weekly  salary,  and  a  com- 
mission on  cash  collected  by  him.  The 
plaintiffs  entrusted  Brooke  with  a  number 
of  watches  to  sell  at  private  houses ;  but 
he  had  no  authority  to  pawn  them.  It 
was  his  duty  to  render  to  the  plaintiffs  a 
weekly  account  of  the  goods  he  had  sold 
and  of  those  he  had  in  stock. 

Brooke  having  pledged  some  of  the 
watches  with  the  defendant,  stating  that 
they  were  his  own,  the  plaintiffs  brought 
an  action  to  recover  them. 

The  County  Court  Judge  gave  judgment 
for  the  defendant,  upon  the  ground  that 
Brooke  was  "  a  mercantile  agent "  within 
the  meaning  of  section  2,  sub-section  1,  of 
the  Factors  Act,  1889,  and  that  therefore 
the  pledge  was  valid  (1). 

The  plaintiffs  appealed. 

Finlay,  Q^C,  and  Cluer,  for  the  plain- 
tiffs.— Even  if  Brooke  could  be  considered 
"  a  mercantile  agent,"  the  pledging  of  these 
goods  was  not  an  act  done  by  him  "  when 
acting  in  the  ordinary  course  of  business 
of  a  mercantile  agent."  Section  2  must 
be  meant  to  apply  only  to  pledges  made 
in  the  ordinary  course  of  the  agency. 
What  it  was  intended  to  protect  was  a 
genuine  mercantile  transaction,  and  not 
a  pledging  of  goods  such  as  took  place  in 
the  present  case. 

TincUd  Atkinson,  Q.C.,  and  0,  L,  Atten- 
hor(mghy  for  the  defendant. — The  Act  ap- 
plies to  any  person  coming  within  the 
definition  of  a  "  mercantile  agent  "  in  sec- 
tion 1.  Any  one  of  the  things  there 
mentioned  constitutes  a  person  a  mercan- 
tile agent.     It  is  true  that  section  2  only 

(1)  By  the  Factors  Act,  1889,  s.  2,  sub-s.  1 : 
"  Where  a  mercantile  agent  is,  with  the  consent 
of  the  owner,  in  possession  of  goods,  any  sale, 
pledge,  or  other  disposition  of  the  goods  made 
by  him  when  acting  in  the  ordinary  course  of 
business  of  a  mercantile  agent  shall,  subject  to 
the  provisions  of  this  Act,  be  as  valid  as  if  he 
were  expressly  authorised  by  the  owner  of  the 
goods  to  make  the  same :  Provided  that  the 
person  taking  under  the  disposition  acts  in 
good  faith,  and  has  not,  at  the  time  of  the  dis- 
poeition,  notice  that  the  person  making  the 
disposition  has  not  authority  to  make  the 
same." 


protects  transactions  by  an  agent  "  when 
acting  in  the  ordinary  course  of  business 
of  a  mercantile  agent "  ;  but  it  does  not 
say  that  it  must  be  the  particular  business 
in  which  the  agent  is  employed. 

[Mathew,  J. — ^There  is  no  evidence  that 
there  is  such  a  business  as  the  pledging  of 
watches.] 

The  defendant  stated  that  it  was  cus- 
tomary for  jewellers  to  pledge  new  stock. 

[They  referred  to Heymanv.  Flewker  (2).] 

Mathew,  J. — I  think  that  this  appeal 
must  be  allowed.  I  think  that  the 
argument  we  have  heard  on  the  part  of 
the  defendant  would  have  the  effect  of 
striking  out  of  section  2  of  the  Act  very 
material  words  which  are  to  be  found 
there.  The  facts  of  the  case  are  these. 
The  plaintiffs,  a  firm  of  jewellers,  entrusted 
a  man  named  Brooke,  who  appears  to  have 
acted  as  a  sort  of  traveller,  with  certain 
articles  of  jewellery  for  sale.  There  wa;3 
no  authority  whatever  to  pledge  the  goods; 
but  he,  nevertheless,  pledged  them  with 
the  defendant,  and  thereupon  the  plaintiff 
brought  an  action  to  recover  the  goods. 
The  defendant,  the  pawnbroker,  set  up  the 
defence  under  the  Factors  Act  that  in 
dealing  with  this  traveller  he  was  dealing 
with  *'*'  a  mercantile  agent,"  and  that  he  was 
therefore  protected  by  the  terms  of  the 
Act.  The  only  section  upon  which  reliance 
could  be  placed  was  section  2,  which  runs 
thus  :  "  Where  a  mercantile  agent  is,  with 
the  consent  of  the  owner,  in  possession  of 
goods,  .  .  .  any  pledge  ....  made  by  him 
when  acting  in  the  ordinary  course  of 
business  of  a  mercantile  agent  shall,  sub- 
ject to  the  provisions  of  this  Act,  be  as 
valid  as  if  he  were  expressly  authorised 
by  the  owner  of  the  goods  to  make  the 
same."  I  think  that  what  the  section 
means  to  refer  to  is  a  person  of  a  class 
ordinarily  carrying  on  that  description  of 
business.  Such  a  person  held  out  to  the 
world  as  belonging  to  that  class  is,  within 
the  Factors  Act,  a  person  who  binds  his 
principal  There  is  no  evidence  in  the 
present  case  that  the  man  Brooke  was  a 
person  answering  that  description,  because, 
so  &r  as  we  know,  there  is  no  class  of 
persons  whose  business  it  is  to  go  about 

(2)  13  Com.  B.  Rep.  N.S.  519. 
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pledging  watches  on  commission  or  for 
wages  on  the  part  of  their  employers. 
That  being  so,  it  seems  to  me  that  the  Act 
does  not  apply,  and  the  judgment  must 
therefore  be  reversed. 
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Bruce,  J.,  concurred. 


Appeal  allowed. 


Solicitors— H.  B.  Tudor,  for  plaintiffs;  John 
Attenborough,  for  defendant. 


1892.      1  EMMOTT  V.  THE  STAR  NEWSPAPER 
Dec.  1.     J  COMPANY. 

Erndence  —  Entries  in  Ba/nk  Books — 
Bank  no  Party  to  Action — ZAability  of 
Bamker  to  produce — The  Bamk&ra'  Books 
Evidence  Act,  1879  (42  Vict,  c,  11). 

In  an  action  for  libel  alleging  thefinan' 
cial  unsoundness  of  the  plaintiff's  position, 
tlie  defeTidants  pleaded  justificaiion,  amd 
took  out  a  swmmons  for  an  order  under 
section  7  of  the  Bankers'  Books  Evidenxie 
Act  J  1879,  to  inspect  and  take  copies  of  the 
plaintiff's  hanking  accouiit  in  his  banker's 
books.  Both  Master  and  Judge  refused  to 
grant  the  order : — Held,  that  such  refusal 
was  right. 

Section  ^  of  the  Act  only  excuses  the 
attendance  of  a  hanker  with  his  hooks  where 
he  has  complied  with  the  provisions  of 
sections  2  to  5. 

Appeal  from  the  refusal  of  Lawrance, 
J.,  at  chambers,  affirming  the  refusal  of 
a  Master  to  make  an  order  under  the 
Bankers'  Books  Evidence  Act,  1879,  section 
7,  for  liberty  to  the  defendants  to  inspect 
and  take  copies  of  entries  in  the  plaintiff's 
hanking  account. 

The  action  was  one  for  libel  in  the  de- 
fendants' newspaper,  the  Star.  The  libel 
alleged  financial  unsoundness  in  the  plain- 
tiff's position.  The  defendants  pleaded 
justification,  and  applied  for  the  order  for 
the  purpose  of  offering  the  entries  as 
evidence  at  the  trial  in  support  of  the 
plea.    Both  the  Master  and  the  Judge  at 


chambers  refused,  in  then*  discretion,  to 
make  the  order  asked  for. 
The  defendants  appealed. 

Da/nckboerts,  for  the  defendant  company. 
This  application  is  made  perfectly  bona 
Jide  for  the  purposes  of  the  trial  of  the 
action.  It  is  not  a  fishing  application 
for  discovery  in  order  to  find  evidence  of 
justification  after  the  event.  The  appli- 
cation is  necessary,  because  in  no  other 
way  can  a  party  to  an  action  secure  the 
evidence  from  a  banker  unwilling  to  afford 
it  in  cases  where  the  bank,  in  reference  to 
which  the  order  is  made,  is  not  a  party  to 
the  proceedings.  You  cannot  compel  a 
banker  in  such  cases  to  provide  verified 
copies  of  entries  according  to  the  provisions 
of  the  Act  of  1879,  which  apply  only  to 
cases  to  which  the  bank  is  a  party ;  nor 
can  you  by  sections  6  and  7  compel  the 
attendance  of  a  banker  at  a  trial,  or  the 
production  by  him  of  his  bank  books, 
without  such  an  order.  The  properly 
verified  copies  of  the  entries  as  provided 
by  the  Act  are  to  be  taken  as  "  proof  of 
the  transactions  recorded  therein."  In 
proceedings  to  which  the  bank  is  not  a 
party,  you  cannot  obtain  such  proof  with- 
out such  an  order,  since  the  process  used 
before  this  Act  of  a  subpoena  duces  tecum 
is  now  of  no  avail.  The  banker  need  not 
attend  under  the  subpoena,  since  by  section 
6  he  is  not  to  be  compelled  to  attend  or 
to  produce  his  books.  The  order  is  granted 
as  a  matter  of  course  whenever  the  appli- 
cation is  shewn  to  be  bona  fde  for  the 
purposes  of  the  proceedings,  and  it  is  only 
discretionary  in  cases  where  honxi  fdes  is 
in  question — AmoU  v.  Hayes  (1),  In  re 
Marshfield  (2),  Da/vies  v.  White  (3),  and 
Howard  v.  BeaU  (4). 

Cluer,  for  the  plaintiff,  was  not  called 
upon. 

Lord  Coleridge,  C.J. — Although  Mr. 
Danckwerts  has  strenuously  maintained 
his  contention,    I   am  still  of  the  same 

(1)  66  Law  J.  Rep.  Chanc.  844 ;  Law  Rep. 
36  Ch.  D.  731. 

(2)  55  Law  J.  Rep.  Chanc.  622;  Law  Rep. 
32  Ch.  D.  499. 

(3)  63  Law  J.  Rep.  Q.B.  275. 

(4)  68  Law  J.  Rep.  Q.B.  384;  Law  Rep. 
23  Q.B.  D.  1. 
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opinion  previously  expressed,  that  he  has 
not  made  out  the  construction  of  this  Act 
to  be  necessarily  such  as  he  contends  for. 
What  was  the  duty  of  a  banker  in  regard 
to  the  supplying  of  evidence  at  the  time 
when  this  Act  was  passed  ?     It  was  the 
same  as  that  of  any  other  person.     He 
was  obliged  to  attend  under  a  subpoena 
with  his  books  if  their  contents  were  re- 
ceivable in  evidence.     But  this  was  said 
to  be  a  grievance  in  the  case  of  bankers, 
and  to  cause  to  that  class  a  peculiar  and 
practical    hardship    in    dLsturbing    their 
business    and    displacing    their   business 
books,  filled  as  they  were  with  the  details 
of  other  people's  aJQTairs  quite  external  to 
the  matters  in  dispute.  The  Act,  or  rather 
the  original  Act  of  1876,  which  the  Act  of 
1879  repeals,  and  for  which  it  is  substi- 
tuted, was  passed  to  give  a  sensible  and 
reasonable  relief  for  this  particular  class 
of  persons,  but  not  to  alter  the  whole  of 
the  rules  of  evidence  so  as  to  place  bankers 
in  a  different  position  in  regard  to  giving 
evidence  from  any  other  subjects  of  the 
Queen.     Bankers  are  not  to  be  so  differ- 
ently treated,  nor  was  any  such  change 
intended.     They  remain  bound  at  common 
law  to  attend  and  to  produce  their  book«% 
under  subpoena,  except  in  so  fe,r  as  the 
inconvenience   may   be   modified  by  the 
statute.     That  is  to  say,  they  are  allowed 
by  the  Bankers'  Books  Evidence  Act,  1879 
(5),  to  prove  the  entries  in  their  books  by 


(5)  Section  1 :  "  This  Act  may  be  cited  as 
•  The  Bankers*  Books  Evidence  Act,  1879.' " 

Section  2  :  "  *  The  Bankers'  Books  Bvitlence 
Act,  1876,'  shall  be  repealed  as  from  thepsissing 
of  this  Act ;  but  such  repeal  shall  not  affect 
anything  which  has  been  done  or  happened 
before  this  repeal  takes  effect." 

Section  3  :  "  Subject  to  the  provisions  of  this 
Act,  a  copy  of  any  entry  in  a  banker's  book 
shall  in  all  legal  proceedings  be  prima  facie 
evidence  of  such  entry,  and  of  the  matters, 
transactions,  and  accounts  therein  recorded." 

Section  4  :  **  A  copy  or  an  entr>''  in  a  banker's 
book  shall  not  be  received  in  evidence  under 
this  Act  unless  it  be  first  proved  that  the  book 
was,  at  the  time  of  the  making  of  the  entry, 
one  of  the  ordinary  books  of  the  bank,  and  that 
the  entry  was  made  in  the  usual  and  ordinary 
course  of  business,  and  that  the  book  is  in  the 
custody  or  control  of  the  bank.  Such  proof 
may  be  given  by  a  partner  or  officer  of  the 
bank,  and  may  be  given  orally  or  by  an  affidavit 


copies  verified  orally,  or  on  affidavit,  a£ 
being  correct,  and  as  being  made  from  the 
ordinary  books  of  the  bank,  and  as  having 
been  entered  also  at  the  time  in  the  usual 
and  ordinary  course  of  business.  Then, 
under  section  6,  a  banker  is  to  be  relieved 
from  being  compelled  to  attend  and  pro- 
duce his  books  in  any  proceedings  to  which 
his  bank  is  not  a  party,  so  long  as  the 
contents  of  these  books  can  be  proved  in 
the  manner  provided  by  the  preceding 
sections,  unless  by  order  of  a  Judge  made 
for  a  special  cause.  The  section  does  not 
say  that  he  is  not  to  be  compellable  in  any 
cases  where  the  contents  of  the  boo^ 
could  formerly  be  proved  at  common  law, 
but  only  in  cases  "  where  their  contents 
can  be  proved  in  the  manner  provided  by 
this  Act."  If  the  banker  does  not  choose 
to  follow  out  these  provisions  of  the  Act, 
he  is  left  with  the  old  burden  of  personal 
attendance  and  production  of  the  books. 
The  construction  contended  for  by  the  de- 
fendants would  otherwise  give  a  banker 
an  unreasonable  amount  of  relief.  If  the 
banker  will  not  attend  or  supply  the  copies 
required  at  the  trial,  he  must  be  sub- 
poenaed to  produce  the  books  at  the  trial 
as  before  the  Act.    If  he  will  not  take  the 

Bwom  before  any  commissioner  or  person  autho- 
rised to  take  affidavits." 

Section  5 :  '*  A  copy  of  an  entry  in  a  banker's 
book  shall  not  be  received  in  evidence  under 
this  Act  unless  it  be  further  proved  that  the 
copy  has  been  examined  with  the  original  entry, 
and  is  correct.  Such  proof  shall  be  given  by 
some  person  who  has  examined  the  copy  with 
the  original  entry,  and  may  be  given  orally,  or 
by  an  affidavit  sworn  before  any  commissioner 
or  person  authorised  to  take  affidavits." 

Section  6 :  "  A  banker  or  officer  of  a  bank 
shall  not,  in  any  legal  proceeding  to  which  the 
bank  is  not  a  party,  be  compellable  to  produce 
any  banker's  book  the  contents  of  which  can  be 
proved  under  this  Act,  or  appear  as  a  witness 
to  prove  the  matters,  transactions,  and  accounts 
therein  recorded,  unless  by  order  of  a  Judge 
made  for  special  cause." 

Section  7  :  "On  the  application  of  any  party 
to  a  legal  proceeding,  a  Court  or  Judge  may 
order  that  such  party  be  at  liberty  to  inspect 
and  take  copies  of  any  entries  in  a  banker^B 
book  for  any  of  the  purposes  of  such  proceedings. 
An  order  under  this  section  may  be  made  either 
with  or  without  summoning  the  bank  or  any- 
other  party,  and  shall  be  served  on  the  bank 
three  clear  days  before  the  same  is  to  be  obeyed, 
unless  the  Court  or  Judge  otherwise  directs." 
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course  pointed  out  by  the  Act,  or  attend 
under  the  subpoena,  he  will  find  himself  in 
a  bad  way  at  the  trial.  That  would  be 
an  attempt  to  defy  the  jurisdiction  of  the 
Court,  and  could  be  dealt  with  as  such. 
Further,  section  7  provides  that,  on  the 
application  of  any  party  to  any  legal  pro- 
ceedings, the  Court  may  grant  to  such 
party  an  order  to  have  liberty  to  inspect 
and  tckke  copies  of  the  entries  in  the  bank- 
books required  for  the  purposes  of  such 
proceedings.  The  section  must  be  taken 
with  the  preceding  sections,  and  given  a 
reasonable  construction.  If  there  were 
evidence  that  the  banker  was  setting  the 
Act  at  defiance  and  would  do  nothing, 
then  the  Court  "  may  "  interfere  with  an 
order;  or  if  inspection  was  necessary  before 
the  trial,  and  the  banker  declined,  very 
properly  perhaps,  on  behalf  of  his  cus- 
tomers to  allow  it  without  being  ordered 
to  do  so,  then  the  Court  "may"  make 
such  an  order.  The  matter  is  purely  a 
discretionary  one,  and  I  see  no  reason  in 
this  case  to  interfere  with  the  discretion 
already  exercised  by  the  Master  and  the 
Judge  at  chambers  in  refusing  to  make 
such  an  order. 

Smith,  L.J — I  am  of  the  same  opinion ; 
and  Mr.  Danckwerts  has  not  satisfied  me 
by  any  means  that  the  Judge  was  wrong 
in  refusing  to  reverse  the  decision  of  the 
Master. 

This  is  an  action  for  libel.  The  plaintiff 
says  that  he  has  been  libelled  in  Ins  trade 
or  business.  The  defendants  say  :  "  Yes ; 
it  is  true ;  and  if  you  will  let  us  look  at 
your  banking  account  we  can  prove  it." 
An  order  to  inspect  and  take  copies  has 
never  been  made  under  such  circum- 
stances ;  nor  has  section  7  ever  been  ap- 
pHed  so  as  to  enable  a  defendant  to  justify 
a  libel. 

What  is  the  true  meaning  of  the  Act  ? 
That  bankers  were  not  in  any  case  to  which 
their  banks  were  not  a  party  to  be  com- 
pelled to  appear  or  to  produce  their  books  1 
I  do  not  think  that  that  is  the  construc- 
tion of  sections  6  and  7.  Sections  2  to  5 
were  passed  for  the  benefit  of  bankers,  to 
enable  them  to  prove  entries  by  copies, 
and  to  verify  the  copies  on  oath,  either 
by  sending  a  clerk  to  attend  the  trial,  or  by 
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affidavit.  Then  comes  section  6.  It  does 
not  stand  alone.  It  must  be  read  in  con- 
junction with  sections  2,  3,  4,  and  5. 
Taken  together,  the  sections  convey  that 
if  a  banker  chooses  to  take  advantage  of 
these  first  sections,  he  shaU  not  be  com- 
pelled, in  cases  to  which  section  6  applies, 
to  attend  or  to  produce  his  books  without 
an  order  of  the  Court  made  in  view  of 
special  circumstances.  It  is  a  mistake  to 
say  that  section  6  absolves  a  banker  fix)m 
coming  in  person,  or  from  producing  his 
books  in  every  case  to  which  his  bank  is 
not  a  party.  It  only  does  so  when  he 
craves  the  aid  of,  and  foUows  out  the  pro- 
visions laid  down  in  sections  2  to  5.  Then 
comes  section  7,  which  gave  rise  to  the  dis- 
cussion in  Arnott  v.  Hayes  (1).  There  it 
was  laid  down  that  the  two  objects  of  the 
Act  were — first,  to  give  relief  to  bankei*s 
from  the  production  of  bank-books,  unless, 
under  special  circumstances,  it  became  ad- 
visable to  have  the  actual  books  pixxluced ; 
and,  secondly,  to  facilitate  the  method  of 
proving  banking  transactions  to  be  granted 
in  proper  cases.  It  was  clearly  held  to  be 
a  matter  of  judicial  discretion  what  were 
proper  cases  in  which  to  afford  such  fecili- 
ties  as  are  hei'e  sought  for.  Certainly  the 
case  of  a  defendant  seeking  to  justify  a 
libel  is  not  such  a  case,  more  especially  as 
there  is  nothing  to  incapacitate  the  de- 
fendants here  from  proving  at  the  trial 
the  contents  of  the  plaintiff's  pass-book  or 
banking  account,  by  serving  on  the  bankers 
a  avhpoBTia  duces  tecum  to  produce  the  books 
or  copies  of  the  entries  at  the  trial ;  while 
there  is  nothing  to  justify  their  getting 
copies  beforehand,  to  walk  about  with  in 
their  pockets  for  any  purpose  they  may 
choose. 

Appeal  dismissed. 


Solicitors— Stallard  Sc  Swan ;  Maddisons. 
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Solicitor — Sale  of  Property  in  Lots — 
Scale  of  Charges — Mode  o/ Calculation — 
Solicitors'  Eemuneration  Act,  1881  (44  d^ 
45  Vict.  c.  44),  schedule  1  and  rules. 

A  solicitor  was  employed  to  sell  by  auc- 
tion certain  freefiold  and  leasehold  property 
belonging  to  a  company  in  liquidation, 
TJie  property  was  sold  in  three  lots,  each  lot 
being  sold  to  a  different  pu/rchaser,  and 
being  held  by  the  vendors  under  a  different 
title: — Held,  that  the  scale  fee  under 
schedule  1,  part  1,  of  the  Solicitors'  He- 
muneration  Act,  1881,  must  be  calculated, 
not  on  the  purchase-w^ney  of  each  lot,  buJt 
as  one  percentage  on  the  aggregate  a/movmi, 
of  the  2>urchase-rao7ieys  of  the  three  lots. 

This  was  an  appeal  from  an  order  of  the 
County  Court  Judge  of  Darlington,  re- 
fusing to  vary  the  taxation  by  the  Registrar 
of  the  bill  of  costs  of  a  Mr.  Watson,  who 
had  been  employed  as  solicitor  by  the 
official  liquidator  of  the  Onward  Building 
Society,  to  conduct  the  sale  by  auction  of 
certain  freehold  and  leasehold  property  of 
the  society.  The  property  was  sold  in 
three  lots,  each  lot  being  sold  to  a  difier- 
ent  purchaiser.  Each  of  the  lots  was  held 
by  the  vendor  under  a  different  title. 
The  property  realised  the  following  sums  : 
(1),  102/.  10«.;  (2),  270/.  5«. ;  (3),  262/. 
lOs.,  making  a  total  for  the  three  lots  of 
635/.  5s.  Mr.  Watson  claimed  to  be  en- 
titled to  be  paid  for  his  remuneration  in 
respect  of  thase  sales  15/.,  or  at  all  events 
71.  lOs.  The  Registrar  held  that  the  scale 
was  6/.  lOs.  only,  and  the  County  Court 
Judge  confirmed  this  view,  and  held  that 
the  conducting  fee  was  not  chargeable  on 
the  purchase-money  of  each  lot,  but  as  one 
percentage  on  the  aggregate  amount  of  the 
purchase-moneys  of  the  lots  sold,  and  the 
aggregate  of  the  several  prices  of  those 
not  sold  (1). 

(1)  Under  the  General  Order  made  in  pur- 
suance of  the  Solicitors'  Remuneration  Act,  1881 
(44  &  45  Vict,  c,  44),  the  remuneration  of  a 
solicitor  in  respect  of  business  connected  with 
sales,  purchases,  &c.,  is  contained  in  schedule  1, 
part  1,  and  the  rules  applicable  thereto.  The 
schedule  contains  the  following :  "  For  conduct- 
ing a  sale  of  property  by  public  auction,  in- 
cluding the  conditions  of  sale  for    the    first 


Scott  Fox,  for  the  appellant. —  The 
learned  County  Court  Judge  was  wrong 
in  holding  that  the  scale  fee  for  conducting 
the  sale,  which  was  a  sale  of  three  differ- 
ent lots,  each  having  a  different  title,  and 
each  being  sold  to  a  different  purchaser, 
was  to  be  calculated  on  the  aggregate 
amount  of  the  purchase-moneys  of  the 
three  lots  taken  together.  He  ought, 
under  the  Solicitors'  Remuneration  Act, 
1881,  and  the  Order  and  Rules  framed 
thereunder,  to  have  allowed  a  sepaiute 
scale  fee  for  conducting  the  sale  of  each 
lot,  and  on  the  purchase-money  of  such 
same  lot.  The  question  turns  upon  the 
construction  to  be  placed  on  schedule  1, 
part  1,  to  the  Solicitors'  Remuneration 
Act,  1871,  and  the  rules  framed  there- 
under (1).  In  calculating  what  is  due  to 
solicitors  upon  the  sale  of  real  property,  it 
is  provided  by  rule  7  that  "  Fractions  of 
100/.  under  50/.  are  to  be  reckoned  as 
50/. ;  fractions  of  100/.  over  50/.  are  to  be 
reckoned  as  100/."  Item  2  of  schedule  1 
provides  as  follows  :  "  Vendor's  solicitor 
for  conducting  a  sale  of  property  by  public 
auction,  including  the  conditions  of  sale 
where  the  property  is  sold,  1/.  per  100/.  on 
the  first  1,000/.,"  with  the  following  addi- 
tion :  "  N.B.  A  minimum  charge  of  5/.  to 
be  made  whether  a  sale  is  effected  or  not." 
Here  there  were  three  distinct  sales,  and 
if,  as  is  contended,  the  solicitor  was  en- 
titled to  5/.  on  each,  the  allowance  should 
have  been  15/. ;  but  at  any  rate  he  is  en- 
titled to  71.  10s. — ^namely,  1/.  lOs.  on  the 
first  sale,  3/.  on  the  second  sale,  and  3/. 

1,000/.,  20*.  per  100/ When  the  pro- 
perty is  not  sold,  then  on  the  reserved  price  10#. 
for  the  first  1,000/.  [N.B. — A  minimum  charge 
of  5/.  to  he  made  whether  a  sale  is  effected  or 
not.]"  By  rule  1  "the  commission  for  deducing 
title  and  perusing  and  completing  conveyance 
on  a  sale  by  auction  is  to  be  chargeable  on  each 
lot  of  property,  except  that  where  a  property 
held  under  the  same  title  is  divided  into  lots 
for  convenience  of  sale,  and  the  same  purchaser 
buys  several  such  lots  and  takes  one  conveyance, 
and  only  one  abstract  is  delivered,  the  commis- 
sion is  to  be  chargeable  upon  the  aggregate 
prices  of  the  lots." 

By  rule  2  :  "  The  commission  on  an  attempted 
sale  by  auction  in  lots  is  to  be  chargeable  on 
the  aggregate  of  the  reserved  prices.  .  .  ." 

By  rule  7  :  "  Fractions  of  100/.  under  50/.  are 
to  be  reckoned  aa  50/.  Fractions  of  100/.  above 
50/.  are  to  be  reckoned  as  100/." 
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on  the  third.  The  word  "  property  "  in 
the  schedule  means  each  lot  of  property, 
and  the  feiict  that  rule  1  introduces  an  ex- 
ception seems  to  confirm  this  view.  Again, 
from,  the  language  of  rule  2,  which  deals 
with  attempted  sales,  and  provides  that 
the  commission  is  to  be  charged  on  the 
aggregate  of  the  several  prices,  it  ought 
to  be  inferred  (the  rule  being  silent  on  the 
subject)  that  where  the  sale  is  a  successful 
one  the  commission  should  be  separately 
assessed  on  each  lot  of  property.  The 
maxim  Expreasio  vm,iu8,  exdtmo  alterma 
applies. 

Dibdin,  for  the  official  liquidator,  was 
not  called  upon  to  argue. 

Pollock,  B. — I  do  not  think  for  myself 
that  this  is  a  case  in  which  we  need  hear 
cotmsel  for  the  other  side. 

The  case  is  one,  no  doubt,  of  import- 
ance, for  the  reason  stated  by  the  learned 
counsel  who  has  argued  before  us — ^namely, 
that   although  small  in  amount  in  this 
particular  case,  it  is  a  case  the  decision  of 
-which  may  govern  the  charges  to  be  made 
in  future  cases  of  a  like  kind ;  and  I  should, 
for  one,  have  liked  to  have  heard  counsel 
on  the  other  side,  if  I  did  not  think  that 
Mr.  Scott  Fox  had  most  clearly  presented 
to  us  all  the  aspects  of  this  statute  and 
the  rules  made  under  it  which  can  have 
BJiy  possible  bearing  upon  the  question  for 
oiu:  decision.     The  question  arises  in  this 
-way.    There  was  a  liquidation    in    the 
County  Court.     There  was  a  sale  by  the 
official  liquidator  of  the   real  property; 
that  sale,  as  a  matter  of  course,  had  to  be 
conducted  by  the  solicitor  who  was  acting 
for  the  offiicial  liquidator,  and  the  question 
is  what  charges  should  be  made  in  respect 
to  three    different    lots,    the    aggregate 
amount  of  which   was   632^.    5«.,  which 
were  sold  by  the  direction  of  the  Court,  - 
and  which   realised  that  amount.     The 
solicitor  claimed  according  to  a  particular 
theory  that  was  presented   first  to  the 
Registrar  of  the  Court  and  then  to  the 
County  Court  Judge  himself,  who,  after 
consultation  with  the  Registrar,  arrived  at 
a  certain  conclusion,  and  that  conclusion 
was  arrived  at  by  putting  a  construction 
npon  the  Solicitors'  Remuneration  Act  of 
1881.  Under  that  certain  Ceneral  Orders 
have  been  made,  and  schedule  1,  part  1, 
Vol.  62.— Q.B. 
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contains  the  scale  of  charges  upon  pur- 
chases which  is  applicable  to  the  present 
case.  Now,  agreeing  as  I  do  with  the 
conclusion  arrived  at  by  the  learned 
County  Court  Judge,  I  do  not  propose  to 
go  into  any  nice  examination  of  all  the 
matters  that  may  be  urged  pro  and  con 
with  regard  to  the  proper  construction  to 
be  put  upon  this  schedule  and  the  rules 
attached  to  it.  All  that  I  desire  to  say 
is  this,  that  where  you  have,  either  by  the 
Legislature,  or  by  rules  which  are  equiva- 
lent to  statute  by  reason  of  the  powers 
given  by  the  Legislature  to  make  the 
rules,  language  used  which  is  clear,  affirma- 
tive, and  using  the  ordinary  expressions 
that  are  used  in  connection  with  the  sub- 
ject-matter, as  here  in  connection  with  the 
sale  of  property  by  a  solicitor,  I  think 
one  ought  to  be  extremely  careful  how 
you  allow  any  effect  to  be  given  to  alter 
the  natural  and  fair  interpretation  of  the 
language  used  by  those  rules  in  conse- 
quence of  other  and  subsequent  rules  which, 
when  they  are  discussed  fully,  may  tend  to 
shew  that  those  who  drew  the  rules  have 
not  either  exhaustively  dealt  with  the 
subject,  or  that  they  have  so  dealt  with  it 
that  the  matter  is  not  absolutely  in 
unison,  and  that  the  language  used  in  one 
part  of  the  rule  when  applied  to  the  other 
part  may  lead  to  some  possible  doubt. 
And  certainly,  least  of  all  ought  we  to  be 
affected  by  the  argument  that  upon  the 
minds  of  certain  persons  under  certain 
modes  of  thought  dependent  on  their  own 
interests,  these  rules  may  have  a  particular 
construction  other  than  the  construction 
which  would  be  put  upon  them  by  people 
who  have  honest  and  well-intentioned 
minds  as  well  as  understanding  the  duties 
of  the  profession. 

Now,  it  seems  to  me,  the  first  point  to 
be  observed  is  this  :  The  two  things  to  be 
kept  separate  in  this  scale  were,  what  was 
done  by  a  solicitor  in  the  negotiation  of  a 
sale  by  private  contract;  and,  secondly, 
what  was  done  by  him  when  he  had,  as  it 
is  called  in  common  parlance,  a  sale  of 
property  by  public  auction,  which  would 
include,  and  does  include,  the  conditions 
of  sale.  The  next  point  is,  what  is  to  be 
charged  for  deducing  title,  a  matter  which 
is  common  to  both  those  modes  of  sale, 
but  which  involves  the  employment  of 
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different  machinery  well  known  to  the 
law,  some  of  it  more  or  less  complicated, 
but  which  is  essential  owing  to  the  some- 
what unhappy  form  of  dealing  with  real 
property  in  this  country.  Now,  with  re- 
gard to  the  negotiation  of  a  sale  of  pro- 
perty by  private  contract,  we  have  nothing 
to  do.  What  we  have  to  do  with  is  this : 
"  For  conducting  a  sale  of  property  by 
public  auction  including  the  conditions  of 
sale."  Then  follows  the  scale  of  charges, 
which  is  an  ac{  valorem  scale.  I  do  not 
think  anybody  who  is  conversant  with 
these  matters  can  have  a  doubt  that  the 
meaning  of  that  is  this.  If  a  property  is 
put  up  to  public  auction,  whether  it  con- 
sists of  one  lot,  two  lots,  ten  lots,  or 
twenty  lots,  what  is  to  be  looked  at  is 
what  is  the  amount  realised  by  the  pro- 
perty ;  and  it  would  be  quite  foreign  to 
the  matter  to  argue  that  any  different 
construction  should  be  put  upon  this  rule, 
according  to  whether  the  property  was  all 
contained  in  one  block  of  houses,  or  whe- 
ther it  was  contained  in  a  fistrm  in  one 
county,  a  house  in  another,  and  a  common 
right  in  the  third.  Nor  do  I  think  it 
would  be  the  least  material  for  this  pur- 
pose, for  the  same  reason,  whether  the  pro- 
perty so  sold  was  sold  in  one  lot,  two  lots, 
or  more.  We  all  know  that  sometimes 
there  is  an  option  of  selling  either  in  many 
lots  or  en  bloc. 

Well,  then  it  is  said  we  are  to 
turn  to  the  rules.  The  first  rule  applies 
simply  to  the  deducing  of  title  and  the 
perusing  and  completing  of  the  convey- 
ance on  the  sale  by  auction,  and  in  that 
case  the  rule  provides  that  the  charge  is 
to  be  chargeable  upon  each  lot  of  property. 
So  &r  as  the  language  is  concerned,  that 
is  clear  and  obvious.  What  may  be  the 
object  of  this  rule,  I  do  not  think  we 
ought  too  much  to  enquire.  I  do  not 
think  anybody,  with  regard  to  that 
rule,  will  see  any  doubt  as  to  what  its 
olyect  is.  Indeed,  I  think  it  is  tolerably 
plain.  But  there  it  is,  and  the  learned 
Coimty  Court  Judge,  I  think,  is  right 
when  he  says  that  if  you  find  a  general 
charge  laid  down  in  this  schedule,  and 
then  you  find  a  rule  which  specifies  in 
particular  the  commission  for  deducing 
title  and  perusing  and  completing  a  con- 
veyance,   it  is  fSair  to    apply    the  rule 


Expreeeio  waiuB  est  exdusio  aUeriua  to 
this,  as  you  would  to  any  other    case. 
It  is  mentioned  in  so  many  words,  and 
it    is    applicable    to    the    subject-matter 
which  is  mentioned,  and  is  not  applicable 
to  other  subject-matters  which  are   not 
mentioned.     And  then   comes  the  next 
rule.     It  is  obvious  in  a  case  of  this  kind 
the  first  question  to  be  asked  would  be. 
Supposing  there  is  a  mixed  property,  and 
some  is  sold,  and  some  is  not  sold,  what 
then  1    Then  the  second  rule  provides  for 
that.     It  provides  for  a  commission  on  an 
attempted  sale  by  auction,  and  that  rule 
throughout  deals  with  that  state  of  facts. 
It  does  not  seem  to  me  the  least  to  dis- 
place what  has  been  clearly  stated  in  the 
former  rule.     I  do  not  think  it  necessary 
to  go  through  myself  all  the  arguments 
that  were  presented  by  Mr.  Scott  Fox. 
Although  I  see  an  answer  to  most  of  them, 
I  do  not  profess  at  this  moment  to  see 
an  answer  to  all  of  them.     It  may  be,  as 
ia  often  the  case  where  many  rules   are 
enacted  relating  to  a  particular  subject, 
that  either  there  is  some  ground  which  is 
wholly  uncovered,  or  there  is  some  ground 
upon  which  it  may  be  said,  if  you  take 
the  whole  of  the  rules  togetJier,  they  are 
not  perfectly  uniform  and  clear  in  their 
intention.     The  safer  rale  is  to  keep  to 
the  language  of  the  Legislature,  to  assume 
that  the  Legislature,   if  I  may  use  the 
expression,  knew  the  subject  it  was  deal- 
ing with,  and  has  used  the  language  in 
the  ordinary  common  sense  in  which  such 
language   is  used  when   applied  to  the 
particular  subject-matter;  and  this  is  so 
particularly  when  you  are  dealing  with  a 
matter  which  ia  a  matter  of  not  mere 
everyday  parlance,  but  is  a  matter  which, 
when  real  property  is    sold,    either  by 
auction  or  private  contract,  is  thoroughly 
well  understood  and  expressed  by  well- 
known    words  and   language.     I   would 
only  add  one  word  more.     I  do  not  desire 
for  one  moment  in  the  judgment  I  am 
now  delivering  to  suggest  that  any  oom- 
plaiut  is  to  be  made  against  the  solicitor 
who  has  sought  to  put  a  construction  on 
these  rules  other  than  that  which  is  put 
upon  them  by  the  learned  County  Court 
Judge.     I,  for  one,  think  it  is  a  misfor- 
tune— it  may  be  a  necessary  misfortune — 
that  there  should  be  in  all  cases  of  soli- 
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citors'  charges  this  sort  of  protection  of 
those  who  have  need  to  employ  solicitors. 
I  suppose  it  must  be  so,  or  the  Legisla- 
ture would  not  have  gone  on  for  so  many 
years  in  the  course  it  has  pursued ;  but, 
for  my  own  part,  I  could  wish  the  soli- 
citor could  be  treated  like  other  persons, 
professional  and  others,  who  bring  their 
labour  into  the  market,  who  are  em- 
ployed by  clients,  and  that  they  should 
be  paid  upon  a  proper,  if  I  may  use  the 
expression,  qtuxnttim  meruit  which  is  due 
to  them,  in  accordance  with  the  work 
which  they  have  performed.  This  is  not 
6o,  and  the  law  expresses  what  shall  be 
paid,  and  we  must  in  this,  as  in  all  other 
cases,  try  to  arrive  in  the  best  way  we 
can  at  what  is  the  meaning  of  the  Legis- 
lature drawn  from  the  language  it  has 
used  ;  and,  adopting  that  rule  here,  I 
think  this  judgment  ought  to  be  afSrmed, 
and  that  the  appeal  must  be  dismissed 
with  costs. 

Hawkins,  J. — I  am  of  the  same  opi- 
nion, and  I  entirely  agree  in  everything 
that  has  fallen  from  the  lips  of  my  brother 
Pollock.  If  the  rule,  as  we  construe  it, 
is  found  to  work  a  hardship  upon  solici- 
tors in  its  present  form,  and  does  not 
entitle  them  to  sufficient  remuneration 
for  the  services  which  they  have  to  per- 
form, 1  take  it  that  those  who  framed  the 
rule  may  alter  the  rule  itself ;  and  upon  a 
representation  made  to  those  who  have 
the  power  to  alter  the  rule,  the  rule  would 
be  altered  if  it  was  found  to  work  injus- 
tice. What  we  have  to  do  is  simply  to 
construe  the  schedule  as  it  is  now  before 
us ;  and  in  doing  that,  I  have  been  obliged 
to  take  into  my  consideration,  not  merely 
that  item  which  deals  with  the  charges 
for  conducting  the  sale  of  property  by 
public  auction,  but  I  am  obliged  to  look 
back  for  the  first  item  which  relates  to 
charges  of  the  vendor's  solicitors  for  ne- 
gotiating the  sale  of  property  by  private 
contract.  When  I  come  to  look  at  that, 
and  the  language  of  it  which  I  have 
read,  and  see  "Vendor's  solicitor  for 
negotiating  a  sale  of  property  by  private 
contract,"  I  ask  myself  what  that  means. 
Is  the  commission  which  is  to  be  paid  to 
the  solicitor  a  commission  to  be  paid  to 
him  on  the  aggregate  of  property  which 
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he  so  seUs  by  private  contract ;  or  is  it 
made  to  depend  upon  the  fact  whether  or 
not  the  property  is  for  the  convenience 
of  the  sale  divided  by  the  solicitor,  if  left 
to  his  own  discretion,  into  several  portions 
or  many  portions  for  the  purposes  of  sale? 
and  I  take  it  one  must  consider  that,  and 
be  guided  by  what  is  to  be  deemed  the 
property  at  the  time  the  solicitor's  re- 
tainer is  given  to  him.  If  I  put  into  a 
solicitor's  hand  property  which  may  or 
may  not  bo  divided  into  lots  for  the  pur- 
poses of  sale — I  mean  to  say,  conveniently 
divided  into  lots — the  property  I  entrust 
him  to  sell  is  the  entire  property  which  I 
retain  him  to  dispose  of  for  me ;  and  if  he, 
in  disposing  of  it,  thinks  he  can  realise 
better  prices,  or  may  effect  a  more  ready 
sale,  by  dividing  it  into  lots,  I  do  not 
think  myself  his  commission  is  to  be  as- 
sessed upon  each  particular  lot,  or  the  price 
realised  by  each  particular  lot ;  but  under 
that  first  item  I  think  nobody  could 
contend  with  success  that  the  commission 
is  not  to  be  paid  him  upon  the  property  as 
a  whole — ^that  is  to  say,  the  one  sum  upon 
which  the  commission  is  to  be  paid.  That 
one  sum  is  to  depend  upon  the  amount 
realised  by  him,  whether  in  one  lot  or 
twenty  lots,  upon  the  private  sale. 

Now,  when  we  come  to  the  second  item, 
"  for  conducting  the  sale  of  property  by 
public  auction,"  I  confess  I  cannot  see  how 
any  other  view  is  to  be  applied  to  that ; 
but  everybody  knows  that  in  conducting 
a  sale  by  public  auction,  and  particularly 
of  some  sorts  of  properties,  that  it  very 
often  happens  that  some  portion  is  sold 
and  some  portion  is  not  sold,  and  those 
who  framed  the  rules  have  therefore  pro- 
vided for  the  cases  in  which  the  property 
is  sold  and  when  the  property  is  not  sold. 
I  confess  I  think  myself  that  if  the  pro- 
perty is  sold,  whether  in  lots  or  otherwise, 
the  commission  is  due  upon  that  part  of 
the  property  which  is  so  sold — ^that  is  to 
say,  the  higher  commission  upon  that  part 
of  the  property  which  is  sold — that  is  to 
say,  the  aggregate  of  it,  whether  in  one 
sum  or  in  twenty,  if  there  are  twenty  dif- 
ferent contracts  of  sale.  As  regards  where 
the  property  is  not  sold,  the  item  runs 
thus :  "  But  when  the  property  is  not  sold, 
then  on  the  reserved  price " ;  and  if  one 
reads  "reserved  price"  according  to  its 
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ordinary  signification,  that,  of  course, 
must  mean  a  reserved  price  of  each  parti- 
cular lot,  because  there  is  generally  no 
reserved  price  upon  the  whole  of  the  pro- 
perty, although  there  is  a  reserved  price 
upon  each  lot ;  and  if  this  were  to  be  con- 
strued literally,  without  the  aid,  I  was 
going  to  say,  of  the  rule  which  follows, 
undoubtedly  the  solicitor  would  be  entitled 
to  have  his  commission  in  respect  of  the  pro- 
perty not  sold  upon  the  reserved  price,  not 
the  aggregate  of  reserved  prices,  but  the 
reserved  price  on  each  particular  lot,  be- 
cause on  each  particular  lot  is  the  reserved 
price  fixed.  Of  course,  this  covers  the 
whole  of  the  property  in  a  sale  by  auction. 
Either  the  property  is  sold,  or  it  is  not 
sold.  The  sold  and  the  unsold  together 
represent  the  whole  property,  and  I  think 
the  true  way  of  looking  at  it  is  that  which 
I  have  suggested. 

Now,  when  I  come  to  look  at  the  rules, 
I  see:  "No.  1. — The  commission  for  de- 
ducing title  and  perusing  and  completing 
conveyance  on  a  sale  by  auction  is  to  be 
chargeable  on  each  lot  of  property."  I 
take  it  the  meaning  of  that  is  simply  this, 
that  if  property  is  sold  in  lots,  the  pur- 
chaser of  each  lot  requires  to  have  the 
title  deduced,  and  he  requires  a  separate 
conveyance  to  him ;  and,  under  these  cir- 
cumstances, as  the  work  of  the  solicitor 
depends  upon  the  number  of  lots,  in  that 
case  it  is  reasonable  that  he  should  be  paid 
for  each  lot  for  deducing  the  title.  But  it 
is  different  from  conducting  the  sale,  be- 
cause conducting  the  sale  is  one  operation, 
conducting  the  sale  by  auction,  that  is,  of 
the  whole  property,  if  you  can  sell  it  all, 
and  if  not,  of  such  portions  as  you  are  able 
to  sell.  Now,  then,  the  exceptions :  "  ex- 
cept that  where  a  property  held  under  the 
same  title,  and  divided  into  lots  for  con- 
venience of  sale,  and  the  same  purchaser 
buys  several  such  lots  and  takes  one  con- 
veyance, and  only  one  abstract  is  delivered, 
the  commission  is  to  be  chargeable  upon 
the  aggregate  prices  of  the  lots.''  It 
strikes  me  that  the  meaning  of  that  rule 
read  altogether  is  simply  this  :  the  com- 
mission you  are  to  have  for  deducing  title 
shall  be  upon  each  lot,  because  you  will 
have  so  many  titles  to  deduce,  or,  at  all 
events,  you  are  left  to  communicate  with 
the  purchaser  and  give  him  the  title  to 


that  lot  which  he  has  bought.  Where  one 
man  buys  several  lots  which  are  all  held 
under  the  same  title,  there  is  no  necessity 
then  to  have  separate  abstracts  or  a  separate 
negotiation,  because  the  whole  of  the  lots 
may  be  considered  really,  as  between  the 
purchaser  who  buys  and  the  vendor  who 
sells,  as  though  they  were  only  one  lot — 
that  is  to  say,  where  there  is  the  same 
title  and  the  same  conveyance.  Then 
the  2nd  rule  is :  "  The  commission  on  an 
attempted  sale  by  auction  in  lots  is  to  be 
chargeable  on  the  aggregate  of  the  reserved 
prices  " ;  and  I  think  that  is  introduced 
simply  for  the  purpose  of  explaining  this 
line  which  I  have  already  made  an  obser- 
vation upon  :  "  When  the  property  is  not 
sold,  then  on  the  reserved  prices."  If  those 
words  stpod  algne,  undoubtedly  I  should 
myself  construe  them  to  mean  on  the  re- 
served price  of  each  lot,  because  it  is  upon 
each  lot  only  the  reserved  price  is  put ; 
but,  inasmuch  as  it  was  considered  by 
those  who  drew  these  rules  that  that 
would  be  perhaps  an  unfair  way  of  con- 
struing those  words,  they  have  thought 
right  to  make  it  clear  that  the  commission 
on  an  attempted  sale  by  auction  in  lots  is 
to  be  chargeable  on  the  aggregate  of  the 
reserved  prices — ^not  on  the  reserved  price 
of  each  lot,  but  on  the  aggregate  of  the 
reserved  prices.  Being  read  that  way 
makes  it  altogether  intelligible.  I  must 
say,  looking  at  the  matter  with  the  best 
attention  I  have  been  able  to  bestow  upon 
it,  I  think  the  County  Court  Judge  is 
right  in  the  view  he  has  taken  of  the 
matter ;  and  I  quite  agree  that  this  rule 
ought  to  be  discharged,  with  costs. 

EiUe  discharged. 


Solicitors— Hiffe  &  Co.,  agents  for  H.  Dann  & 
Watson,  Darlington,  for  appellants ;  Bridges 
&  Co.,  for  defendant. 
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[IN   THE   COURT   OF  APPEAL.] 
r  In  re  watson  ;  ex  parte  Johnston 

1892.  J         AND  ANOTHEK. 
Oct.  28.  J        JOHNSTON  AND  ANOTHER  V, 
(^  WATSON.* 

Practice — Judgment  Svnrvnwne — Com- 
mittal of  Debtor — Registered  Irish  Jvdg- 
ment — Judgments  Extension  Act,  1868  (31 
<fe32  Vict,  c.  54),  S8,  1  and  ^—Debtors 
Act,  1869  (32  <fc  33  Vict.  c.  62),  s.  5. 

The  High  Covirt  of  Justice  in  Sngkmd 
has  no  jvo'isdiction  under  the  6th  section  of 
the  Debtors  Act,  1869,  to  commit  to  prison 
a  person  who  makes  defavU  in  paym^rU  of 
a  sum  due  under  a  judgment  of  the  High 
Court  of  Justice  in  Irelcmd,  registered  in 
England,  umder  the  JudgmemJts  EoOension 
Act,  1868. 

Appeal  £rom  a  decision  of  Pollock,  B., 
sitting  in  Bankruptcy,  diflmissing  a  judg- 
ment summons. 

In  June,  1892,  the  plaintiffs,  in  an 
action  of  Johnston  and  another  v.  Watson, 
in  the  Queen's  Bench  Division  of  the  High 
Court  of  Justice  in  Ireland,  obtained 
judgment  against  the  defendant  for  the 
sum  of  137^.  6s.  4d. 

This  judgment  was  registered  in  Eng- 
land, pursuant  to  the  Judgments  Exten- 
sion Act,  1868,  and,  including  the  costs  of 
r^istration,  there  was  due  from  the  de- 
fendant to  the  plaintiff  on  the  judgment 
the  sum  of  139^.  2s.  4td. 

The  judgment  debtor  having  made  de- 
&ult  in  the  payment  of  this  sum,  the 
judgment  creditors  issued  a  judgment 
summons  under  the  5th  section  of  the 
Debtors  Act,  1869,  calling  upon  him  to 
appear  personally  before  the  Judge  sitting 
in  banixuptcy,  to  be  examined  touching 
the  means  he  had,  or  had  had,  since  the 
date  of  the  judgment,  to  pay  the  sum  due 
thereunder,  and  to  shew  cause  why  he 
should  not  be  committed  to  prison  for  the 
de&ult. 

Pollock,  B.,  dismissed  the  summons. 

The  judgment  creditors  appealed. 

HerheH  Reed,  C.C.,and  Clarke  Hall,  for 
the   appellants. — The    intention    of   the 

*  Cmm  Lord  Bsher,  M.B.,  Lopes,  L.  J.,  and 
Kay,  L.  J, 


Judgments  Extension  Act,  1868  (1),  was 
to  put  an  Irish  judgment  when  registered 
in  England  on  exactly  the  same  footing  as 
an  English  judgment. 

[Lord  Esher,  M.R. — Does  not  the  4th 
section  of  the  Act  limit  its  operation  by 
enacting  that  the  jurisdiction  of  the  Court 
shall  be  exercised  "in  so  far  only  as  re- 
lates to  execution  under  this  Act "  1J 

The  procedure  under  the  5th  section  of 
the  Debtors  Act,  1869  (2),  is  a  process  of 

CI)  The  Judgments  Extension  Act,  1868  (31 
&  32  Vict.  c.  54),  provides  as  follows :  Section 
1 :  "  Where  judgment  shall  hereafter  be  obtained 
or  entered  up  in  any  of  the  Courts  of  Queen's 
Bench,  Common  Pleas,  or  Exchequer,  at  West- 
minster or  Dublin  respectively,  for  any  debt, 
damages,  or  costs,  on  production  ....  to  the 
senior  Master  of  the  Court  of  Common  Pleas  at 
Westminster,  where  such  judgment  shall  have 
been  obtained  or  entered  up  in  any  of  the  said 
Courts  in  Ireland,  of  a  certificate  of  such  judg- 
ment ....  purporting  to  be  signed  by  the  pro- 
per officer  of  the  Court  where  such  judgment 
has  been  obtained  or  entered  up,  such  certificate 
shall  be  registered  by  such  Master  in  a  register 
to  be  kept  in  the  Court  of  Common  Pleas  .... 
at  Westminster  ....  for  that  purpose,  .  .  .  and 
shall  from  the  date  of  such  registration  be  of  the 
same  force  and  effect,  and  all  proceedings  shall 
and  may  be  had  and  taken  on  such  certificate 
as  if  the  judgment  of  which  it  is  a  certificate 
had  been  a  judgment  originally  obtained  or 
entered  up  on  the  date  of  such  registration  as 
aforesaid  in  the  Court  in  which  it  is  so  regis- 
tered, and  all  the  reasonable  oosts  and  charges 
attendant  upon  the  obtaining  and  registering 
such  certificate  shall  be  recovered  in  like  manner 
as  if  the  same  were  part  of  the  original  judg- 
ment, &c."  Section  4 :  "  The  Courts  of  Common 
Pleas  at  Westminster  and  at  Dublin  ....  shall 
have  and  exercise  the  same  control  and  juris- 
diction over  any  judgment  ....  and  over  any 
certificate  of  such  judgment  ....  registered 
under  this  Act  in  such  Courts  respectively  as 
they  now  have  and  exercise  over  any  judgment 
....  In  their  own  Courts,  but  in  so  £ar  only  as 
relates  to  execution  under  this  Act.'* 

(2)  The  Debtors  Act,  1869  (32  &  33  Vict.  c. 
62),  provides  as  follows :  Section  5  :  "  Subject 
to  the  provisions  hereinafter  mentioned,  and  to 
the  prescribed  rules,  any  Court  may  commit  to 
prison  for  a  term  not  exceeding  six  weeks, 
or  until  payment  of  the  sum  due,  any  per- 
son who  Dolakes  default  in  payment  of  any 
debt,  or  instalment  of  any  debt,  due  from  him 
in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  Court.  .  .  .  For  the 
purposes  of  this  section  any  Court  may  direct 
any  debt  due  from  any  person  in  pursuance  of 
any  order  or  judgment  of  that  or  any  other  com- 
petent Court  to  be  paid  by  instalments,  and 
may  from  time  to  time  rescind  or  vary  such 
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execution  within  the  meaning  of  that 
section. 

[Lopes,  L.J.— Was  it  not  held  in 
Sionor  V.  Fawle  (3)  that  imprisonment 
under  that  section  was  a  punishment  iar 
the  offence  6i  improperly  spending  means 
which  the  dehtor  had  of  discharging  his 
creditor's  debt,  or  of  wilfully  refusing  to 
discharge  it  t] 

It  is  true  that  it  is  a  punishment ;  but 
it  is  also  a  process  of  execution  within  the 
meaning  of  the  Judgments  Extension  Act. 
The  section  empowers  the  Ck>urt,  as  an 
alternative  process  of  execution,  to  direct 
a  debt  due  in  pursuance  of  a  judgment  to 
be  paid  by  instahnents. 

ChanneU,  Q.C,  and  BeddaU,  for  the 
respondent,  were  not  called  upon  to 
argue. 

Lord  Esheb,  M.R. — It  may  be  that  if 
the  words  of  the  1st  section  of  the  Judg- 
ments Extension  Act,  1868,  stood  alone, 
they  might  apply  to  this  case.  It  is  un- 
necessary, however,  to  decide  the  point, 
because  there  is  a  subsequent  section  which 
applies  to  the  Ist  section  in  terms  and 
limits  its  operation.  The  4th  section  is, 
in  my  judgment,  the  governing  section, 
and  it  enacts  that  the  Court  can  deal  with 
an  Irish  judgment  registered  in  England 
"in  so  far  only  as  relates  to  execution 
under  this  Act."  Is  the  power  which  the 
Court  has  under  the  5th  section  of  the 
Debtors  Act  a  process  of  execution  1  It 
has  been  held  that  it  Ls  not  execution; 
and  it  is  impossible  upon  a  careful  ex- 
amination of  the  words  employed  to  say 
that  it  is  execution,  since  the  section 
contains  a  provision  that  no  imprison- 
ment under  it  shall  operate  as  a  satis- 
&ction  or  extinguishment  of  any  debt,  or 
demand,  or  cause  of  action,  or  deprive 
any  person  of  any  right  to  take  out  exe- 
cution against  the  lands,  goods,  or  chattels 
of  the   person  imprisoned   in   the  same 

order.  ...  No  imprisonment  under  this  section 
shall  operate  as  a  satisfaction  or  extingoishment 
of  any  debt  or  demand  or  cause  of  action,  or  de- 
prive any  person  of  any  right  to  take  out  execu- 
tion against  the  lands,  goods,  or  chattels  of  the 
person  imprisoned,  in  the  same  manner  as  if 
such  imprisonment  had  not  taken  place.'' 

(3)  67  Law  J.  Rep.  Q.B.  387 ;  Law  Rep.  13 
App.  Gas.  20. 


manner  as  if  such  impriaonment  had  not 
taken  place.  When,  in  short,  eveiytliing 
has  been  done  that  can  be  done  under 
the  section,  the  right  to  take  out  execu- 
tion still  remains.  Nothing,  therefcnne, 
can  be  more  clear  than  that  the  impriflon- 
ment  of  a  debtor  under  this  section  is 
not  execution ;  and  if  it  is  not  execution, 
the  Judgments  Extension  Act  does  not 
apply.     The  appeal  must  be  disnussed. 

Lopes,  L.J. — In  this  case  an  Irish 
judgment  has  been  registered  in  England 
under  the  Judgments  Extension  Acfc^ 
1868,  and  Mr.  Reed  desires  to  proceed 
against  the  debtor  under  the  5th  section 
of  the  Debtors  Act,  1869,  on  the  groond 
that  the  procedure  under  that  sectian  is 
within  the  powers  conferred  on  the  Court 
by  the  Judgments  Extension  Act.  In 
my  opinion  it  is  not.  The  1st  section  of 
the  Act  is  general ;  but  we  are  not  entitled 
to  look  at  that  section  without  looking  at 
the  4th  section,  which  provides  that  the 
jurisdiction  of  this  Goinrt  over  registered 
judgments  shall  be  exercised  ''  so  fiir  only 
as  relates  to  execution  under  this  Act." 
It  is  in  my  judgment  impossible  to  say 
that  proceedings  under  the  5th  section  of 
the  Debtors  Act  come  within  the  meaning 
of  the  words  "  execution  under  this  Act. 
They  are  not  execution  at  all.  In  SUmor 
V.  Fowls  (3)  it  was  held,  on  the  contrary, 
that  they  were  in  their  nature  punitive. 
They  are  not  execution,  therefore,  either 
luider  this  or  any  other  Act.  Moreover, 
the  5th  section  of  the  Debtors  Act  says  in 
terms  that  no  imprisonment  under  the 
section  shall  operate  as  a  satisfiiction  of 
any  debt,  or  deprive  any  person  of  any 
right  to  take  out  execution.  This  pro- 
vision, to  my  mind,  makes  it  perfectly 
clear  that  the  proceedings  under  the  sec- 
tion are  not  in  the  nature  of  execution. 
I  think,  therefore,  that  the  appeal  must 
be  dismissed. 

Kay,  L.J. — I  agree  both  in  the  con- 
clusion and  with  the  reasons  which  have 
been  given.  I  would  only  add  that  the 
5th  section  of  the  Debtors  Act  obviously 
speaks  of  the  jurisdiction  given  by  it  as 
a  new  jurisdiction,  and  provides  that  the 
exercise  of  it  shall  not  operate  as  a  satis- 
faction of  the  debt.     It  seems  to  me. 
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In  re  Watson  ;  expa/rte  Johrutan,  App, 
therefore,  that  it  not  only  doea  not  inter- 
fere with  execution,  but  is  sharply  con- 
trasted with  it. 

Solicitors — Thomas  Metcalfe  &  Sharpe,  for  ap- 
pellants ;  H.  D.  Booth,  for  respondent. 
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BUCKLBT   V.   CRAWFORD 

(townend  claimcmt). 


1892. 
Nov.  16,  21 

Attachment — Order  for  WrUof—DefauU 
in  Undertaking  to  pay  Money  contained 
in  Order  for  Sale  tmder  Writ  of  Fi,  Fa. — 
Trnprieowment  for  Debt — Absence  of  Proof 
of  Meane — Immunity  from  Imprisonmnent 
tender  Debtors  Act,  1869  (32  d:  33  Vict  o. 
62),  s.  4. 

A  judgm&fU  creditor  made  defavU  in  an 
%L7idertaJcing  contained  im,  am.  order  for  sodcy 
%jundeT  Order  LVII  rule  12,  of  goods  seized. 
The  undertaJcvng  was  •*  to  maJce  good  any 
deficiency  of  sale  "  to  the  ckmncmt  under  a 
bill  of  sale : — Held,  that  under  section  4 
of  the  Debtors  Act,  1869  (32  <fc  33  Vict. 
c.  62),  in  the  absence  of  proof  of  meoms  to 
jpat/,  an  order  could  not  be  rnade  for  a  writ 
of  cUtackm^ent. 

This  was  an  appeal  by  the  judgment 
creditor  from  an  order  made  by  Mr. 
Justice  Bruce  at  chambers  for  a  writ  of 
attachment  against  the  plaintiff  for  disobe- 
dience of  an  order  to  pay  the  sum  of  139Z. 
Os.  lOd.  The  plaintiff  was  a  judgment 
creditor ;  and  the  claimant  the  holder  of  a 
bill  of  sale  for  500^.  over  the  goods  seized. 
The  plaintiff,  desiring  to  have  the  conduct 
of  the  sale  in  his  own  hands,  procured  an 
order,  under  Order  LVII.  rule  12,  that  the 
sheriff  should  sell  the  goods  under  a  writ 
of  ^.  fa,  to  satisfy — 1.  The  expenses  of 
sale ;  2.  The  rent  due,  and  the  amount  of 
claimant's  claim,  ^'  plaintiff  undertaking  to 
make  good  any  deficiency  '*  in  the  amount 
realised  by  the  sale  to  the  claimant.  The 
deficiency  amounted  to  139Z.  Os,  lOd., 
which  amount  the  plaintiff  failed  to  pay,  in 
accordance  with  his  undertaking  contained 
in  the  order.  For  this  de&ult  the  writ 
of  attachment  now  appealed  against  was 
ordered. 


(7.  C.  Scott,  for  the  plaintiff,  argued  that 
the  jurisdiction  to  make  this  order  now 
was  subject  to  the  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62),  s.  4  (1),  and  could 
only  be  made  on  proof  of  means  and 
ability  to  pay.  Here  there  was  no  such 
proof. 

[He  cited  ffeuntson  v.  Sherwin  (2) — 
where  it  was  held  that  an  order  to  pay  costs 
constituted  a  debt  within  the  Debtors  Act, 
1869,  s.  4 — and   Dillon  v.    Cunninghams 

(3).] 

Oswald,  for  the  claimant. — ^This  was  an 
undertaking  with  the  Court  to  pay  a  sum 
of  money.  The  order  runs :  "  Plaintiff 
undertaking  to  make  good  any  deficiency 
of  sale."  In  the  case  of  Preston  v.  Ether- 
ington  (4)  the  case  was  held  within  the 
exceptions  of  section  4  of  the  Debtors 
Act;  and  in  Bates  v.  Boitea  (5)  the  dis- 
obedience of  a  husband  to  pay  a  sum  of 
money  into  Court  was  held  to  be,  not  a 
default  in  payment  of  a  sum  of  money 
within  section  4,  but  within  the  excep- 
tions contained  in  that  section.  En- 
forcement of  an  order  by  attachment  is 
within  the  discretion  of  the  Court,  and 
that  discretion  has  not  been  exercised 
harshly  here. 

Scott,  in  reply. — Preston  v.  Etherington 
(4)  does  not  apply. 

[Wills,  J. — No ;  for  that  was  the  case 
of  a  trustee.] 

Nor  does  Bates  v.  Bales  (5) ;  for  that 
was  the  case  of  disobedience  of  an  order 
to  pay  money  into  Court,  or  to  execute  a 
bond.  There  was  an  alternative  there,  and 
disobedience,  as  was  pointed  out  by  the 
Court,  was  there  "  mere  wilfulness." 
Under  Order  XLII.  rule  4,  an  order  can 
be  enforced  by  attachment  only  in  cases 
where  attachment  is  authorised  by  law. 

(1)  32  &  33  Vict.  0.  62.  s.  4 ;  "  With  the  ex- 
ceptions hereinafter  mentioned,  no  person  shall, 
after  the  commencement  of  this  Act,  be  arrested 
or  imprisoned  for  making  default  in  payment 
of  a  sum  of  money.  There  shall  be  excepted 
from  the  operation  of  the  above  enactment: 
.  .  ."  [here  are  enumerated  six  excepted  cases.] 

(2)  Law  Rep.  10  Eq.  53. 

(3)  42  Law  J.  Rep.  Bxch.  11;  Law  Rep. 
8  Bxch.  23. 

C4)  67  Law  J.  Rep.  Chanc.  176 ;  Law  Rep 
37  Ch.  D.  104. 

(5)  58  Law  J.  Rep  P.,  D.  &  A.  86  ;  Law  Rep. 
14  P.  D.  17. 
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Buckley  v.  Crawford. 

Wills,  J.  (on  Nov.  21),  delivered  the 
judgment  of  the  Court  (Lord  Coleridge, 
C.  J.,  and  Wills,  J.)  : 

This  was  an  application  to  set  aside  an 
order  made  by  Mr.  Justice  Bruce  at 
chambers  for  the  committal  to  prison  of 
the  plaintiff,  for  breach  of  an  order  to 
pay  a  sum  of  money  in  accordance  with 
his  undertaking.  It  is  sought  to  treat 
this  breach  as  a  contempt  of  Court.  There 
is  no  difference  between  an  order  made 
in  pursuance  of  an  undertaking,  and  any 
other  order.  The  order,  for  disobedience 
of  which  it  is  sought  to  attach  the  plain- 
tiff, is  only  made  consequent  on  his  under- 
taking. The  Debtors  Act,  1869,  s.  4, 
makes  it  clear  that  there  should  be  no 
imprisonment  for  such  disobedience.  For 
this  there  is  abundant  authority. 

The  first  case  after  the  Act  was  T?te 
Queen  v.  Pratt  (6).  The  order  there 
sought  to  be  enforced  by  imprisonment 
was  an  order  to  pay  costs  of  an  appeal  at 
Quarter  Sessions;  and  in  his  judgment 
Mr.  Justice  Lush  states  that  the  words 
"  order  for  the  payment  of  money  "  were 
"  advisedly  used  instead  of  debts  " ;  so  that 
the  order  to  pay  costs  came  within  the 
exception  of  section  4  of  the  Debtors  Act, 
1869. 

The  next  case  was  Heivitaon  v.  Sherwin 
(2),  where  it  was  held  that  any  order  for 
payment  of  money  by  a  competent  Court 
constituted  a  debt,  and  brought  the  case 
within  section  4  of  that  Act. 

The  next  case  was  DiUon  v.  Cunning- 
harm,  (3),  where  it  was  held  that  the  Act 
intended  to  impose  imprisonment  only  in 
cases  of  wilful  defieiult. 

The  next  case  was  Jackeon  v.  Mawhy 
7);  and  the  latest  case  was  Marria  v. 
Ingram  (8),  where  it  was  held  that  the 
Debtors  Act,  1869,  while  abolishing  im- 
prisonment in  the  case  of  honest  debtors, 
was  intended  to  secure  the  punishment  of 
dishonest  debtors.  The  Master  of  the 
KoUs  elaborately  discussed  the  policy  and 
meaning  of  the  Act,  and  held  that  it  in- 
tended to  retain  imprisonment  only  in 

(6)  39  Law  J.  Rep.  M.C.  73  ;  Law  Rep. 
6  Q.B.  182. 

(7;  46  Law  J.  Rep.  Ghanc.  53 ;  Law  Rep. 
1  Ob.  D.  86. 

(8)  49  Law  J.  Rep.  Chanc.  123 ;  Law  Rep. 
13  Ch.  D.  338. 


the  case  of  defieiult  coupled  with  proof  of 
ability  to  pay,  and  that  it  hit  the  case  only 
of  dishonest  debtors.  Here  there  is  no 
evidence  of  dishonesty  in  the  debtor ;  only 
of  his  inability  to  pay.  Till  that  Act  the 
Court  of  Chancery  sent  the  de&ulting 
debtor  to  gaol  if  he  did  not  pay,  whether 
he  could  or  no.  This  was  changed  by  the 
Act.  I  think  therefore  that  the  order 
cannot  stand. 

Order  reversed. 


Solicitors — Bnrgoyne,  Watts  Sc  Co.,  for  plaintiff ; 
A.  Harris,  agent  for  J.  Sims,  Manchester,  for 
claimant. 


[IN   THB  COURT  OF  APPEAL.] 
1892.   1    In  re  mark  howbs;   ex  parte 

July  1.  3  HUGHES   AND  OTHEBS.* 

Bankruptcy  —  Bcmkruptcy  Notice  — 
Notice  not  in  accordance  with  Terme  of 
JudgmerU — Validity  of- — Bankruptcy  Act^ 
1883  (46  dc  47  Vict,  c.  52),  «.  4,  subs. 

The  plaintiffs  signed  a  judgment  against 
the  debtor  entitled  "  Between  N.  T.  Hughes 
and  oihersy  plaintiffs,  and  Elizabeth  Howes 
and  Mark  Howes,  defemdamAsP  They 
afterwards  served  upon  the  debtor  a  bank- 
ruptcy notice  requiring  him  to  pay  the 
amount  due  upon  the  judgment  **  to  N,  T. 
Hughes  and  others  {trustees  of  the  charity 
known  as  St,  John's  Hospital,  Northamp- 
ton) '* : — Held,  that  the  bankruptcy  notice 
must  be  set  aside  as  not  being  **  in  accord- 
am^  unth  the  terms  of  Ihe  judgment,"  within 
the  meaning  of  section  4,  suh-section  1  (jg), 
of  the  Bankruptcy  Act,  1883. 

Appeal  from  an  order  of  a  Divisional 
Court  affirming  an  order  of  the  Registrar 
of  the  Stafford  County  Court  setting  aside 
a  bankruptcy  notice. 

On  the  6th  of  November,  1889,  a  writ 
was  issued  in  the  names  of  the  Rev. 
Nathaniel  Thomas  Hughes  and  certain 
other  persons,  as  plaintiffs,  against  the 
debtor  and  his  mother,  for  damages  for 
breach  of  a  covenant  to  repair  contained 

*  Coram  Lord  Bsher,  M.R.,  Bowen,  L.J.,  and 
Smith,  L  J. 


Digitized  by 


Google 


MICHAELMAS  1892  to  MICHAELMAS  1893. 


Vol.  62.] 

In  re  Howes;  em  parte  Hughes,  App. 
in  a  lease.     The  writ  was  indorsed  with  a 
claim  by  the  plaintiffs  "  as  trustees  of  St. 
«Fohn's  Hospital  in  the  town  and  county 
of  Northampton." 

On  the  24th  of  April,  1890,  interlocu- 
tory judgment  was  signed  for  want  of 
defence.  The  judgment  was  entitled 
**  Between  the  Rev.  Nathaniel  Thomas 
SEughes  and  others,  plaintiffs,  and  Eliza- 
beth Howes  and  Mark  Howes,  defen- 
dants." 

On  the  11th  of  August,  1891,  final  judg- 
ment was  signed  by  which  it  was  adjudged 
that  "the  plaintiffs  recover  against  the 
defendants  166Z.  11«.  4d,,  and  costs  to  be 
taxed."  The  final  judgment  was  entitled 
in  the  same  manner  as  the  interlocutory 
judgment.  The  costs  were  taxed  at  84Z. 
5«.  2d. 

On  the  22nd  of  January,  1892,  the 
plaintifis  issued  a  bankruptcy  notice 
a.gainst  the  debtor,  Mark  Howes.  By  the 
notice  he  was  required  within  seven  days 
from  the  date  of  service  to  "  pay  to  the  Rev. 
^Nathaniel  Thomas  Hughes  and  others 
(trustees  of  the  charity  known  as  St. 
John's  Hospital,  Northampton)  of  the  Con- 
valescent Home,  Weston  FaveU,  in  the 
county  of  Northampton,  the  sum  of  250^. 
16«.  6c^.,  claimed  by  them  as  being  the 
amount  due  on  a  final  judgment  obtained 
by  them  against  you  in  the  Queen's  Bench 
Division  of  the  High  Court,  dated  the  1 1th 
day  of  August,  1891." 

The  Registrar  of  the  County  Court  set 
aside  the  bankruptcy  notice,  and  the  Divi- 
sional Court  (Pollock,  B.,  and  Vaughan 
Williams,  J.)  affirmed  the  Registrar's 
order. 

The  plaintifis  appealed. 

Muir  Mackenzie  J  for  the  appellants. — 
The  bankruptcy  notice  in  substance  fol- 
lows the  judgment.  If  there  is  a  vari- 
ance, it  is  not  a  material  one.  Section  143 
of  the  Bankruptcy  Act,  1883,  provides 
that  no  bankruptcy  proceeding  shall  be 
invalidated  by  any  formal  defect  or  by  any 
irregularity,  unless  the  Court  is  of  opinion 
that  substantial  injustice  has  been  caused 
by  the  defect  or  irregularity,  and  that  the 
injustice  cannot  be  remedied  by  any  order 
of  the  Court.  In  the  present  case  no 
substantial  injustice  has  been  caused. 
Vol.  62.— Q.B. 
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[He  referred  to  In  re  Bates  (1)J 
Herbert  Heed,  for  the  debtor. — ^The  only 
persons  who  can  issue  a  bankruptcy  notice 
are  the  persons  who  would  be  entitled  to 
issue  execution — that  is,  the  persons  who 
have  obtained  the  judgment.  If  there  has 
been  any  change  in  the  parties  to  a  judg- 
ment, execution  can  only  issue  by  leave 
of  the  Court  under  Order  XLII.  rule  23. 
There  is  nothing  to  shew  that  the  persons 
referred  to  in  the  bankruptcy  notice  are 
the  same  persons  who  recovered  the  judg- 
ment. A  bankruptcy  notice  may  have  very 
serious  consequences  for  the  judgment 
debtor,  and  should  therefore  he  strictly 
construed.  The  debtor  could  not  set  up  a 
counter-claim  against  persons  referred  to 
in  such  general  terms.  He  cannot  even 
know  whether  or  not  he  has  a  counter- 
claim agamst  persons  who  are  not  named. 
The  debtor  ought  to  have  proper  notice  of 
the  names  of  the  persons  he  is  to  pay. 
The  procedure  leading  up  to  an  act  of 
bankruptcy  must  be  strictly  foUowed. 
Muir  Mackenzie  replied. 

Lord  Esher,  M.R. — I  am  of  opinion 
that  this  appeal  must  be  dismissed.  It  is 
said  that  the  bankruptcy  notice  follows  the 
terms  of  the  judgment.  It  does  not, 
however,  follow  them  in  the  sense  in  which 
it  ought.  In  the  notice  something  has 
been  added  which,  although  it  may  in  law 
be  mere  surplusage,  may  well  puzzle  the 
judgment  debtor.  The  judgment  was  re- 
covered by  "  the  Rev.  Nathaniel  Thomas 
Hughes  and  others;"  the  bankruptcy 
notice  requires  the  debtor  to  pay  "  to  the 
Rev.  Nathaniel  Thomas  Hughes  and  others 
(trustees  of  the  charity  known  as  St. 
John's  Hospital,  Northampton)."  That 
so  far  alters  the  character  of  the  creditors 
as  to  be  extremely  likely  to  puzzle  the 
judgment  debtor.  The  bankruptcy  notice 
is  not  therefore  *'  in  accordance  with  the 
terms  of  the  judgment."  That  alone  is 
enough  to  justify  us  in  setting  the  notice 
aside.  But  I  go  further.  In  my  opinion 
if  a  creditor  in  signing  judgment  against 
his  debtor  for  default  of  appearance 
chooses  to  accept  a  judgment  in  such  terms 
as    "  Hughes    and    others " — he  is    not 

(1)  4  Morrell,  192. 
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In  re  Howes;  ew parte  Hughes^  App, 
obliged  to  aooept  it  in  such  terms — ^and 
then  issues  a  l^nkruptcy  notice  in  this 
form,  it  is  calculated  to  embarrass  the 
judgment  debtor.  It  is  to  my  mind  so 
puzsling  and  unfiedr  as  to  come  within  the 
equitable  principles  of  the  Court  of  Bank- 
ruptcy. In  my  opinion  the  Divisional 
Court  was  right. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
The  bankruptcy  notice  does  not  follow 
the  terms  of  the  judgment.  The  words 
"  trustees  of  the  charity  known  as  St. 
John's  Hospital,  Northampton,"  are  added. 
Either  the  addition  is  one  of  which  we 
must  take  cognisance  as  being  material,  or 
it  is  not.  If  we  take  cognisance  of  it,  the 
bankruptcy  notice  varies  from  the  judg- 
ment. Reading  the  judgment  in  the  way 
most  £avoiu*able  to  the  plaintifis,  we  may 
assume  that  '^  Hughes  and  others  "  were 
formerly  trustees  of  the  charity;  but, if  so, 
it  does  not  necessarily  follow  that  the 
addition  was  a  description  of  the  same 
persons  as  those  who  brought  the  action. 
If,  on  the  other  hand,  we  are  to  reject  the 
addition  as  immaterial,  the  question  is 
whether  the  bankruptcy  notice  ought  to 
be  allowed  to  stand  as  a  notice  requiring 
the  debtor  to  pay  "  Hughes  and  others." 
The  object  of  the  bankruptcy  notice  is  to 
inform  the  debtor  clearly  whom  he  is 
required  to  pay.  In  the  present  case  the 
judgment  does  not  give  that  information, 
nor  does  the  bankruptcy  notice  supply  the 
defect.  To  allow  such  a  notice  to  stand 
would  be  extremely  harsh  and  oppressive. 
This  is  not  a  merely  technical  matter. 
Bankruptcy  law  is  of  a  penal  character, 
and  if  the  form  of  notice  is  varied  so  as 
to  introduce  confusion,  the  notice  is  liable 
to  become  a  trap  for  the  debtor. 

Smith,  L.J. — I  am  of  the  same  opinion. 
In  the  judgment  the  plaintifis  "  Hughes 
and  others  "  have  a  claim  in  their  personal 
capacity  against  the  debtor.  From  the 
bankruptcy  notice  it  would  appear  that 
they  have  a  claim  in  a  representative 
capacity  as  trustees,  and  the  debtor  may 
well  have  so  understood  it.  The  notice  is 
not,  therefore,  "in  accordance  with  the 
terms  of  the  judgment "  within  the  mean- 
ing of  section  4>  sub-section  1  (g),  of  the 


Bankruptcy  Act,  1883.  I  agree  with 
everything  that  has  been  said  by  the  other 
members  of  the  Court,  and  I  think  that 
this  bankruptcy  notice  is  bad. 

Appeal  dismissed. 

Solicitors— Phipps  &  Watkins,  agents  for  A.  E. 
Phipps,  Northampton,  for  appellants;  A.S.C. 
Doyle,  agent  for  P.  W.  Thompson,  Stafford, 
for  debtor. 


[IN  THE  COURT  OF  APPEAL.] 

TTHE  GUARDIANS  OF  THE  WEST 

2gg2         I      BAiivmoYi  {(ippellarUs)  V, 

Aug.    9,' 10.  ^        ™^      OVER8BBR8     OF      ST. 
^       '  I        MATHEW,   BETHNAL  GEEEN 

I     {respondents). 

Poor  Law — Settlement — Residence — Re- 
movability— Residence  by  Child  under  Six- 
teen in  Parish  from  which  Parent  remov- 
able— Child  under  Sixteen  in  Domestic 
Service — Family y  Dispersal  of — Divided 
Parishes  and  Poor  Law  Ammdment  Actj 
1876  (39  (k  40  Vict.  c.  61),  s.  34— Poor 
Removal  Act,  1846  (9  <fr  10  Vict.  c.  66),  s. 
1— ll<fcl2  Vict,  clll.s.  1. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  9.] 


1892.     1  THE  COBPORATION  OF  LEICfESTER 
Oct.  26.  J  V.    BBOWN. 

Local  Government  —  PuhUc  Health 
{BuUding  in  Streets)  Act,  1888  (51  dh  52 
Vict.  c.  62),  s.  3 — Structure/or  advertising 
Photographs — "  Bvildin^,^^ 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  22.] 
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[IN  THE  COUBT  OF  APPEAL.] 
1892.        ^ 
Dec  13,  17.  3 


PEBKINS   V,   BELL.* 


Sale  of  Goods — Sale  by  Sample — Bdi- 
very — Acceptance — Inspection  after  Resaile 
— Right  to  reject. 

The  plaintiff  sold  barley  by  aampU  to 
the  defendamt  to  be  delivered  at  a  railway 
station.  The  defencUmt  resold  by  the  same 
sample.  On  the  barley  being  delivered^  the 
siatianmaster,  at  the  deferidant^s  request^ 
sent  him  samples  taken  from  the  sacks ; 
amd  the  deferidant  therefupon  ordered  the 
hcurley  to  beforwaa-ded  to  the  stib-purchaser^ 
%oho  on  inspection  fovmd  it  not  up  to 
sample,  and  rejected  it.  The  defendant 
then  claimed  to  reject  as  against  the  plain- 
tiff:— ^Held,  thai  there  was  nothing  in  the 
Jaeta  to  dislodge  the  prima  facie  preernnp- 
tion  that  ^Ae  place  of  delivery  was  to  be  die 
pkbce  of  inspection^  omd  that  when  the  de- 
fendant ordered  the  barley  to  be  forwarded 
to  the  sub-pv/rchaser  the  property  passed  to 
him,  cmd  his  right  of  rejection  was  gone. 

Decision  of  IjlWka.nce,  J,,  reversed. 

Grimoldby  v.  Wells  (44  Law  J.  Bep. 
C.P.  203 ;  Law  Eep.  10  C.P.  391)  dis- 
tinguished. 

This  was  an  appeal  from  a  decision  of 
Lawrance,  J.,  reported  61  Law  J.  Rep. 
Q.B.  589.  The  action  was  for  goods  sold 
and  delivered,  and  the  point  raided  was 
whether,  under  the  contract  and  the  cir- 
cumstances of  the  case,  the  defendant  was 
entitled  to  reject  the  goods  purchased  and 
throw  them  upon  the  plamtiflTs  hands ; 
or,  in  other  words,  whether  the  property 
in  the  goods  had  passed  to  the  defendant 
before  he  sought  to  reject  them.  Upon 
the  4th  of  October,  1890,  the  plaintiff, 
who  was  a  fitrmer,  sold  to  the  defendant, 
who  was  a  corn-dealer,  at  his  stand  in 
Leicester  market,  by  sample,  31  quarters 
of  malting  barley  at  34«.  a  quarter,  to  be  de- 
livered in  sacks  at  Theddingworth  Station, 
about  two  and  a  half  miles  from  the  plain- 
tiff's farm.  At  the  time  of  the  sale  the 
plaintiff  was  aware  that  the  defendant 
would  resell  the  barley,  and  probably  to 

*  Coram  Lindley,  L.J.,  Bowen,  L.J.,  and 
Smith,  L  J. 


brewers  or  maltsters;  but  the  plaintiff 
had  no  knowledge  when  or  to  whom  such 
resales  would  take  place,  nor  to  where  the 
defendant  would  consign  the  barley.  As 
a  matter  of  fsyct,  as  it  turned  out,  the 
defendant  on  the  same  day  resold  the 
barley  by  the  same  sample  to  Messrs. 
Sharpe  <&  Co.,  brewers  and  maltsters,  at 
Sileby,  at  an  advance  of  2s,  per  quarter. 
On  the  7  th  of  October  the  plaintiff  sold 
to  the  defendant  in  Market  flarborough 
market  three  more  quarters  of  barley,  of 
not  such  good  quality  as  the  first ;  and  it 
was  arranged  that  the  plaintiff  should  send 
to  the  defendant  a  sample  of  this  barley, 
the  price  to  be  thereafter  agreed  upon. 
This  bfiu?ley  was  also  to  be  delivered  by 
the  plaintiff  in  sacks  at  Theddingworth 
Station.  Upon  the  plaintiff's  arriving 
home  at  his  hjcm  in  the  evening  he  found 
that  his  men,  whilst  winnowing  the  three 
quarters,  had,  against  his  orders,  mixed 
them  with  the  31  quarters,  and  he  at 
once  wrote  to  the  defendant  informing 
him  of  what  had  been  done,  and  adding 
that  if  the  defendant  complained  that  it 
made  any  difference  to  him  in  the  sample 
he  (the  plaintiff)  would  make  it  good,  but 
he  hoped  that  it  would  not.  Upon  receipt 
of  this  letter  the  defendant,  on  the  8th  oi 
October,  wrote  to  the  station-master  at 
Theddingworth  Station  to  forward  him  a 
sample  of  the  "  about  36  quarters  of  barley 
ex  A.  K.  Perkins."  This  the  station- 
master  did,  taking  the  sample  out  of  20  of 
the  34  quarters  which  had  then  arrived 
at  his  station.  The  residue  arrived  there 
the  next  day.  It  was  admitted  that  the 
station-master  took  a  fair  sample  of  the 
barley.  Having  inspected  this  sample  the 
defendant,  on  the  9th  of  October,  ordered 
the  station-master  to  forward  the  34 
quarters  (called  40)  to  the  order  of  Messrs. 
Sharpe  &  Sons,  maltsters,  Sileby,  at 
Sileby  Station,  stating  that  the  cost  of 
carriage  was  to  be  placed  to  his  account. 
On  the  10th  of  October  the  barley  was 
sent  off.  On  the  16th  of  October  Messrs. 
Sharpe,  by  telegraph  to  the  defendant, 
rejected  the  barley,  which  was  then  at 
Sileby,  and  the  defendant  thereupon  wrote 
to  Messrs.  Sharpe  as  follows:  "October 
16th,  1890.— Your  telegram  to  hand.  I 
can  only  say  we  had  a  bulk  sample  from 
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sending  station  before  moving  on,  and 
considered  it  a  &ir  delivery.  However, 
will  you  bring  large  bulk  sample  on 
Saturday  to  Leicester  Market,  and  oblige  I 
The  barley  left  sending  station  on  the  10th 
inst.,  according  to  my  back  rate. — Yours 
truly,  William  Bell,  jun."  On  the  "same 
day,  before  the  receipt  of  the  above-men- 
tioned letter,  Messrs.  Sharpe  wrote  to  the 
defendant  stating,  '^  It  seems  strange  that 
you  did  not  take  a  bulk  sample  of  it  your- 
self before  ordering  on  to  Sileby,  and  thus 
save  carriage.  We  feel  sure  if  you  had 
done  so,  as  promised,  you  would  not  have 
sent  it,  as  it  is  quite  unfit  for  brewing  of 
ale."  The  barley  was  subsequently  re- 
jected by  the  defendant,  and  hence  the 
present  action.  Lawrance,  J.,  held  that 
the  defendant  was  under  the  circum- 
stances entitled  to  rqject  the  barley,  and 
he  dismissed  the  action.  The  plaintiff 
appealed. 

ToUeTj  for  the  appellant. — ^The  property 
vested  in  the  respondent  when  he  exer- 
cised the  right  of  ownership  by  ordering 
the  barley  to  be  forwarded  to  Messrs. 
Sharpe.  Having  accepted,  he  could  not 
afterwards  reject,  and  can  only  have 
damages  as  for  breach  of  warranty.  The 
contract  was  to  deliver  at  Theddingworth, 
and  it  was  the  respondent's  duty  to  accept 
or  reject  the  barley  there,  making  such 
inspection  as  he  required  to  ascertain  that 
it  was  equal  to  sample.  If  his  contention 
were  allowed  to  prevail,  goods  might  be 
sold  and  resold  again  and  again  by  one 
sub-purchaser  to  another,  and  ultimately 
be  sent  to  China,  and  there  rejected  on  in- 
spection, and  thrown  on  the  original  ven- 
dor's hands  to  be  brought  home  -at  his 
expense.  There  is  nothing  in  the  contract 
to  shew  that  the  parties  contemplated 
anything  of  the  kind.  Prima  faciei  the 
place  for  inspection  would  be  at  Thed- 
dingworth, and  the  evidence  tends  to  shew 
that  the  parties  so  intended — Parker  v. 
Palmer  (1)  and  HeiihuU  v.  Hickson  (2). 

Loyd,  Q.Cy  for  the  respondent. — First, 
from  the  nature  of  the  transaction  and 


(1)  4  B.  &  Aid.  387. 

(2)  41  Law  J.  Rep.  O.P.  228 ;  42  ibid.  6 ;  Law 
Bep.  7  O.P.  438  ;  ibid.  8  C.P.  131. 


the  relation  of  the  parties  ;  secondly,  finom 
the  correspondence ;  and  thirdly,  from  the 
general  law  as  to  sale  by  sample,  it  must 
be  taken  as  an  implied  clause  of  the  opn- 
tract  that  inspection  was  to  be  made  else- 
where  than  at  the*  place  of  delivery.     It 
was  not  practicable  to  inspect  at  Thed- 
dingworth Station,  there  being  no  place 
where  the  barley  could  be  turned  out  of 
the  sacks,  and  this  was  well-known  to  the 
parties.     It  was  in  their  contemplation 
that  the  barley  would  only  be  sent  to  the 
station  to  be  forwarded  on  to  a  sub-pur- 
chaser, and  that  inspection  would  be  niade 
when  it  arrived  at  its  destination.     The 
defendant  was  a  merchant  who  bought  to 
sell  again,  and  had  no  granaries  for  storing 
large  quantities  of  corn  at  Theddingworth 
Station.     The  correspondence  shews  that 
the  point  taken  by  the  plaintiff's  solicitors 
was  that  the  be^ley  was  equal   to  the 
sample,  and  that  the  defendant  had  taken 
bulk  samples  and  accepted  upon  them. 
In  fieuit,  no  bulk  sample  had  been  taken, 
for  the  samples  sent  by  the  station-master 
were  taken  before  the  bulk  was  delivered. 
By  the  general  law  there  may  be  accept- 
ance sufScient  to  satisfy  the  Statute   of 
Frauds,  which  is  yet  not  such  an  accept- 
ance as  to  preclude  subsequent  rejection 
— Morton  v.  Tibhett  (3)  and  Grimoldhy  v. 
WeUs  (4).     The  taking  of  the  samples  by 
the  stisLtion-master  was  never  communi- 
cated to  the  plainti£f,  and  could  not  alter 
the  rights  under  the  contract. 

TotteTy  in  reply. — The  corn-grower  sells 
to  the  dealer,  contemplates  inspection  by 
him,  and  looks  to  him  for  payment.  He 
does  not  contemplate  that  acceptance  is  to 
be  by  any  person  to  whom  the  dealer  may 
resell,  a  person  the  grower  knows  nothing 
about.  In  Potdton  v.  LaUimore  (5),  the 
buyer  of  seed  sold  as  growing  seed  was 
allowed  to  reject  after  he  had  sowed  some 
of  the  seed  and  sold  the  rest;  but 
that  case  was  commented  on  by  Bovill, 
C.J.,  in  ffeilbuU  v.  Hickaon  (2),  and  ex- 
plained as  resting  on  the  ground  that  the 
seed  was  utterly  valueless.     There  was  a 

(3)  15  Q.B.  Rep.  428 ;  19  Law  J.  Rep.  Q.B. 
382 

(4)  44  Law  J.  Rep.   C.P.    203;  Law    Rep. 
10  C.P.  391. 

(5)  9  B.  &  C.  259. 
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latent  defect  which  could  not  be  detected 
at  the  time  of  acceptance. 

Cur,  adv,  vuU, 

Smith,  L.J.,  delivered  the  judgment  of 
the  Court,  allowing  the  appeal.      After 
stating  the  facts  as  above  set  out,  his 
liord^p  said  :  The  sole  point  the  parties 
raise  is  whether,  upon  the  contract  between 
them,  and  the  fEtcts  of  this  case,  the  de- 
fendaiit   was  in   time  in    rejecting    the 
barley  as  and  when  he  did.     My  brother 
Lawrance  held  that  he  was;  and  hence 
the  present  appeal.     It   will  be  noticed 
that  by  the  contract  the  plaintiff  was  to 
deliver  the  barley  at  Theddingworth  Sta- 
tion.    No  other  destination  was  known  to 
him,  and  we  cannot  doubt  that  if  this  had 
been  a  sale  of  specific  ascertained  barley, 
the  property  therein  would  have  parsed 
to  the  defendant  upon  its  delivery  to  the 
railway  company  at  the  station  by  the 
plaintiff.      The  railway  company   would 
thereupon  have  become  the  agents  of  the 
defendant  to  receive  it,  and  to  carry  it  to 
any  place  or  places  the  defendant  might 
direct.     But  it  was  said  by  Mi\  Loyd,  for 
the  defendant,  that  inasmuch  as  this  was 
a  sale  by  sample,  the  defendant  was  en- 
titled to  a  fair  opportunity  of  comparing 
the  bulk  with  the  sale  sample  after  de- 
livery, before  the  property  in  the  barley 
passed  to  him,  and  that  the  place  for  in- 
spection need  not  necessarily  be  the  place 
at  which  delivery  is  to  be  made ;  and  in 
this  we  agree.     The  question,  however,  is, 
if  there  can  be  read  into  this  contract  an 
implied  term  that  the  inspection  was  to  be 
had  at  any  place  fixed  by  the  vendee  with- 
out the  knowledge  of  the  vendor.     This 
is  not  a  case  in  which,  before  a  sale  by 
sample,  it  is  agreed  that  the  destination  of 
the  goods  shall  be  the  vendee's  premises, 
or  some  other  named  locality,  and  that 
the  transit  thereto  shall    be  performed 
partly  by  the  vendor  and  partly  by  the 
vendee.     In  such  a  case  it  would  be  right 
to  imply  that  the  place  of  destination 
agreed  upon  was  the  place  for  inspection, 
and  that  the  joint  transit  was  only  an 
agreed  mode  of  getting  the  goods  there ; 
see  Grimoldby  v.  WeUs  (4).     This  is  a  case 
in  which  at  the  time  of  sale  the  only  known 
destination  was  Theddingworth   Station, 
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at  which  the  vendor  undertook  to  deliver 
the  barley  at  his  own  risk  and  expense. 
Of  all  that  should  take  place  afterwards 
as  regards  the  barley,  the  vendor  knew 
nothing.     It  was  entirely  at  the  disposal 
of  the  vendee,  who  might  send  it  where 
and    to   whom    he    pleased,    and   when 
he   pleased,   over  winch   disposition   the 
seller  could    exercise    no   control.     We 
find  no  evidence  in  this  case  to  dislodge 
the     presumption     which    prima    facie 
arises,  that  the  place  of  delivery  is  the 
place    for    inspection.      To    hold    other- 
wise would  be  to  expose  the  vendor  to 
unknown  risks,  impossible  of  calculation 
when  the  contract  was  entered  into.     The 
vendee  might  consign  the  barley  not  only 
to  one,  but  to  different  sub- vendees,  living 
in   different  places  and  at  different  dis- 
tances from  Theddingworth  Station,  and 
until  arrival  at  these  places  the  barley 
would  be  at  the  risk  of  the  vendor.     If 
the  barley  was  rejected   by    these  sub- 
vendees  upon  arrival,  the  vendor  would 
have,  at  his  own  risk  and  cost,  to  take  the 
barley  back  from  whatever  places  it  might 
happen  to  be  in,  no  matter  how  fiar  they 
might  be  from  Theddingworth  Station,  or 
to  arrange  for  its  sale  at  the  places  where 
it  then  was.   As  to  these  risks  the  contract 
is  whoUy  silent,  and  in  our  judgment  it  is 
impossible  to  read  into  it  that  Qie  vendor 
undertook  these  risks,  as  we  were  invited 
by  Mr.  Loyd  to  do.     It  was  argued  that 
Theddingworth  Station  was  a  mere  road- 
side station,  and  that  there  was  no  oppor- 
tunity there  of  comparing  the  bulk  with 
the  sample,  and   that  consequently  the 
station  was  not  the  place  for  inspection, 
and  that  some  other  place  was,  and  that 
this  was  the  warehouse  of  the  maltsters 
or  brewers  to  whom  the  defendant  might 
have  chanced  to   have  sent  the  barley. 
The  evidence  given  shews  that  the  bulk 
could  be  inspected  in  the  sacks  in  the 
trucks  at  the  station.     The  suggestion 
that  the  barley  had  to  be  shot,  before  in- 
spection, is  untenable,  and   there  is  no 
evidence  to  support  it.     Moreover,  the 
letters  of  the  16th  of  October  shew  that 
neither  the  defendant  nor  Messrs.  Sharpe 
considered  that  there  was  any  difficulty 
whatever  in  taking  a  bulk  sample  at  the 
station  ;  the  one  saying  that  he  had  had 
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one  taken,  and  the  other  saying  that  he 
should  have  done  so,  as  promised.  It 
seems  to  us  that  even  if  the  plaintifTs 
country  solicitors  did  take  a  wrong  view  of 
their  client's  position  under  the  contract, 
as  suggested  by  Mr.  Loyd,  this  cannot 
affect  its  construction ;  and  as  there  is 
nothing  in  the  contract  itself,  nor  any 
evidence,  to  shew  that  by  usage  of  trade 
as  applied  to  such  a  contract,  or  otherwise, 
the  prima  fade  place  for  inspection  had 
been  altered,  in  our  judgment  under  the 
contract  the  place  of  delivery  named  was 
the  place  where  the  inspection  was  to 
be  had,  and  consequently  Theddingworth 
Station  was  the  place  where  rejection 
should  have  taken  place,  and  not  the  pre- 
mises of  the  maltsters  at  Sileby.  When 
the  defendant  took  possession  of  the  barley 
at  the  station  and  ordered  it  to  his  sub- 
vendees,  the  property  in  the  barley  passed 
to  him,  and  his  light  of  rejection  was  then 
gone.  For  these  reasons  we  think  the 
plaintiff  is  entitled  to  judgment.  Mr. 
Justice  Lawrance  does  not  appear  to  have 
had  his  mind  sufiiciently  directed  to  the 
real  nature  of  the  contract  between  the 
parties.  The  appeal  must  be  allowed,  with 
costs  here  and  below,  and  judgment 
entered  for  the  plaintiff. 


Solicitors — Crowders  &  Vizard,  agents  for  J.  H. 
Douglas,  Market  Harborongh,  for  appellant ; 
Warren,  Murton  &  Miller,  agents  for  G.  and 
H.  Lamb  &  Stringer,  Kettering,  for  respon- 
dent. 


1892. 
Oct.  31 


.1 


FOSTER  (wppMam£)  v,  owen 
{reipondent). 


Mine — Fencing  of  abandoned  Mine — 
Side  Entrance — Sufficient  Fence — MetaUi- 
feroua  Minxes  Regulation  Acty  1872  (35  ds 
36  Vict.  c.  77),  8,  13. 

[For  the  report  of  the  above  case,  see 
63  Law  J.  Rep.  M.C.  7.] 


1 RQ9    C  PSA8E  {appellant)  and  the  town 

XT         Q    \        CLERK        OF        MIDDLB8BBOC6H 

^^^•^•(      (respondent). 

ParliamevU — Registration  of  Voters — 
Occupation  Franchise — List  of  Claimants 
published  by  Overseers — Objection — Status 
of  Objector— ^  Vict,  c,  18.  *.  17. 

The  overseers  of  a  township  ia^  a  borough 
had  placed  J.  W.  on  the  occupiers*  Ustj 
division  1,  publislied  the  1st  of  August^ 
1892,  as  a  person  entitled  to  be  registered  as 
a  Farliamentari/  voter.  His  ncnns  did  not 
appear  on  the  then  existing  register  of 
voters  for  Hie  borough.  At  the  Revision 
Court  J.  W.  appeared^  having  served  proper 
notices,  to  object  to  tJhe  name  of  the  appel- 
lant being  retained  on  the  occupation  listj 
division  1  ;  but  before  his  objection  to  the 
appellant  vxm  reacted  his  oum  name  toas 
struck  off  the  list : — Held,  thai  the  Revising 
Barrister  had  jurisdiction  to  entertain 
J.  W.'s  objection  to  Hie  appelUmt;  and 
that  to  entitle  an  objector  to  give  notice  of 
objection  in  a4xx>rdance  with  section  17  of 
6  Vict.  c.  18,  and  to  be  lieard  in  support  of 
it,  it  was  sufficient  that  his  name  should,  at 
the  date  of  his  notice  of  objection^  a/ppear  on 
the  occupiers'  list  published  by  the  overseers. 

This  was  a  Case  stated  by  a  Revising 
Barrister,  and  set  out  that  at  a  Court  held 
for  the  revision  of  the  list  of  voters  on  the 
21st  of  September,  1892,  for  the  Parlia- 
mentcuy  and  municipal  borough  of  Mid- 
dlesbrough, one  James  Walton  appeared 
to  object  to  the  name  of  Arthur  Pease, 
the  appellant,  being  retained  on  the  occu- 
piers' list,  division  1,  for  the  township  of 
Middlesbrough  within  the  said  borough. 
Notices  of  this  objection,  proper  in  form, 
had  been  given  by  James  Walton  to  the 
appellant  and  to  the  overseers  of  the 
township  of  Middlesbrough  respectively 
on  the  20th  of  August,  1892.  On  behalf 
of  the  appellant  objection  was  taken  that 
the  Revising  Barrister  had  no  jurisdiction 
to  hear  or  entertain  the  oljection  made 
by  James  Walton.  It  was  said  that  James 
Walton  was  not  a  competent  objector, 
because  his  name  was  not  on  the  existing 
register  of  voters  for  Middlesbrough,  nor 
was  it,  at  the  time  his  objection  came  on 
to  be  heard,  on  any  list  of  voters  for  Mid- 
dlesbrough.    The    &ct  was  that  James 
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PeoM  and  Town  Clerk  of  Middlesbrovifh. 
Walton's  name  had  been  inserted  by  the 
overseers  of  Linthorpe — ^another  township 
in  the  borough  of  Middlesbrough — on  the 
occupiers'  list,  division  1,  signed  and  pub- 
lished by  the  said  overseers  for  that  town- 
ship on  the  30th  of  July  and  the  1st  of 
August,  1892.     The  entry  was  as  follows  : 

"  1892.  Occupiers'  list.  List  of  the 
persons  entitled  to  be  registered  as  Parlia- 
mentary voters  for  the  Parliamentary 
borough  of  Middlesbrough  in  respect  of 
the  occupation  of  any  dwelling-house,  or 


95 


of  any  land  or  tenement  of  a  clear  yearly 
value  of  ten  pounds,  situate  wholly  or 
partly  within  this  township,  and  the 
persons  entitled  to  be  enrolled  as  burgesses 
for  the  municipal  borough  of  Middles- 
brough in  respect  of  the  occupation  of 
property  situate  wholly  or  partly  within 
this  township. 

"Division  1. — Persons  entitled  to  be 
registered  as  Parliamentary  voters  in 
respect  of  the  occupation  aforesaid,  and 
to  be  enrolled  as  biu*gesses.  .  .  . 


"No.  7  Polli?iff  IHstHct,  S(mth  TTor^i— (continued). 

Name  of  Voters  In  full.  Bur-                                 ^ 
name  being  flnt                         Place  of  Abode 

Katare  of  the  qnalifloatlon 

Description  of  the  Qualifying 
Property 

Walton,  James              .  '  388  Newport  Road 

Dwelling  house 

388  Newport  Road. 

"  [Signed  by  the  overseers  for  the  township  of  Linthorpe.]" 


James  Walton's  name  was  in  that  list 
when  he  gave  the  notices  of  objection 
before  mentioned ;  but  on  the  same  20th  of 
August  he  received  from  a  duly  qualified 
objector  a  notice  of  objection  to  his  name 
being  retained  on  the  said  list,  on  the 
ground  that  he  had  not  occupied  No.  388 
Newport  Koad  for  the  qualifying  period. 

The  objection  to  James  Walton  and  the 
objection  made  by  James  Walton  came 
before  the  Bevising  Barrister  for  hearing  on 
the  same  day.  It  so  happened  that  the  ob- 
jections to  the  Linthorpe  township  list  were 
considered  before  the  objections  to  the 
Middlesbrough  township  list.  The  Re- 
vising Barrister  found  the  objections  made 
to  James  Walton's  qualification  proved,  and 
struck  his  name  out  of  the  list  in  which 
it  had  appeared.  The  objection  made  by 
James  Walton  to  the  name  of  Arthur 
Pease,  the  appellant,  then  came  on  to  be 
heard. 

By  6  Vict.  c.  18.  s.  17,  it  is  enacted 
'Hhat  every  person  whose  name  shall 
have  been  inserted  in  any  list  of  voters 
for  any  city  or  borough  may  object  to  any 
other  person  as  not  having  been  entitled 
on  the  last  day  of  July  next  preceding  to 
have  his  name  inserted  in  any  list  of  voters 
for  the  same  city  or  borough.  .  .  ."  On 
behalf  of  James  Walton  it  was  argued 
that  the  list  of  voters  in  that  section  men- 
tioned did  not  mean  the  old  register,  but 
referred  to  the  lists  made  and  published 


by  overseers  under  the  provisions  of  sec- 
tion 18,  or  by  the  town  clerk  under  the 
provisions  of  section  14  of  the  same  statute, 
for  the  purpose  of  forming  a  new  register. 
That  James  Walton's  name  had  been  in- 
serted by  the  overseers  of  Linthorpe  in 
such  a  list,  and  that  no  other  condition 
was  necessary  in  order  to  entitle  James 
Walton,  if  he  thought  fit,  to  give  notice 
of  objection  in  accordance  with  section  17, 
and  to  be  heard  in  support  of  such  objection. 
On  behalf  of  Arthur  Pease,  the  appel- 
lant, it  was  argued  that  "a  Ikt of  voters" 
meant  a  list  of  persons  in  fact  entitled  to 
vote,  and  therefore  the  words  must  refer 
either  to  the  old  register  or  to  some  list 
approved  and  signed  by  the  Revising  Bar- 
rister for  the  purpose  of  the  new  register, 
and  that  James  Walton  never  had  been, 
and  for  the  present  had  no  prospect  of 
becoming,  a  "  voter "  for  the  borough  of 
Middlesbrough.  The  Revising  Bairister 
decided  that,  having  regard  to  the  use  of 
the  words*  "  list  of  voters  "  in  other  sec- 
tions of  6  Vict.  c.  18,  particularly  in  sec- 
tions 6,  15,  and  16,  James  Walton  at  the 
time  he  gave  the  notices  of  objection 
satisfied  the  requirements  of  section  17, 
and  that  he  (the  Revising  Banister)  had 
jurifldictiontohear  the  objection.  He  found 
that  objection  proved  on  the  merits,  and 
struck  the  name  of  Arthur  Pease,  the  ap- 
pellant, out  of  the  Middlesbrough  occu- 
piers' list  in  which  it  appeared. 
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Pecue  and  Town  Clerk  of  Middleihrough. 

The  question  for  the  opinion  of  the 
Court  was  whether,  under  the  circum- 
stanoes  set  forth  in  the  case,  the  Eevising 
Barrister  had  jurisdiction  to  hear  and 
determine  the  objection  of  which  notice 
had  been  given  by  James  Walton  ? 

Maecukie,  for  the  appellant.  —  The 
question  is,  who,  upon  the  true  construc- 
tion of  section  17  of  6  Vict.  c.  18,  is 
entitled  to  object)  Is  it  sufficient  that 
the  objector  be  on  the  overseers'  list,  but 
not  on  the  Parliamentary  list  ?  On  the 
1st  of  August,  1892,  the  overseers  for  the 
township  of  Linthorpe  published,  in  ac- 
cordance with  section  13,  '^  an  alphabetical 
list  of  aU  persons  who  may  be  entitled  to 
vote  in  the  election  of  a  member,  <fec.," 
and  Joseph  Walton's  name  appeared  on 
it.  On  the  1 9th  of  August  Wfdton  served 
a  notice  of  objection  on  the  appellant, 
but  Walton  himself  was  not  on  the  register 
of  voters  for  the  time  being  in  force,  and 
although  in  his  notice  he  described  him- 
self as  being  on  the  Parliamentary  register, 
his  name  merely  appeared  on  the  over- 
seers' list.  It  is  submitted  that  the  words 
"list  of  voters "  in  section  17 mean  either 
the  register  of  persons  entitled  to  vote  for 
the  time  being  in  force,  or  else  some  list 
approved  and  signed  by  the  Revising  Bar- 
rister ;  and  that  no  list  published  by  the 
overseers  can  be  a  list  of  voters  till  it  has 
passed  through  the  hands  of  the  Revising 
Barrister.  By  section  13  overseers  are 
required  to  make  a  "list  of  all  persons 
who  may  bo  entitled  to  vote,"  <fec. ;  but 
there  is  nothing  in  it  which  makes  such 
list  a  list  of  voters.  It  is  merely  a  list  of 
persons  who  in  the  opinion  of  the  over- 
seers ought  to  be  on  the  register.  The 
intention  that  none  but  voters  should 
object  is  shewn  by  the  form  of  objection 
signed  by  James  Walton,  because  after 
his  signature  and  address  come  the  words 
"  on  the  list  of  Parliamentary  electors  and 
burgesses  for  the  parish  [or  township]  of 
Linthorpe"  (1).  It  is  submitted  Uiat 
upon  the  true  construction  of  the  section 
the  objector  must  be  on  the  Ust  of  voters, 
and  not  on  the  tentative  list  made  out  by 

(1)  See  Form  I.  Nos.  1  and  2  in  Part  II.  of  the 
QenereJ  Forms  to  the  Registration  Act,  1885 
(48  Vict.  c.  15) ;  also  Form  I.  in  Part  11.  of  the 
2nd  schedule  to  the  Registration  of  Electors 
Order,  1889. 


the  overseers  of  persons  who,  in  their 
estimation,  are  entitled  to  vote.  Were 
this  otherwise,  it  would  be  perfectly  pos- 
sible for  a  person  having  no  qualification, 
so  long  as  the  overseers  have  put  his  name 
on  their  list  under  section  13  of  persons 
who  may  be  entitled  to  vote,  to  object  to 
persons  whose  qualification  may  be  per- 
fectly good.  In  the  present  case  it  is  sub- 
mitted that  the  objector  had  no  locus 
standi,  and  the  learned  Revising  Barrister 
had  no  jurisdiction  to  entertain  his  objec- 
tion to  the  appellant. 

[Cavb,  J. — ^The  objector's  name  was  in- 
serted in  the  list  prepared  by  the  overseers, 
and  section  17  provides  that  "every  per- 
son whose  name  shall  have  been  inserted 
in  any  list  of  voters  for  any  city  or 
borough  may  object  to  any  other  person," 
&c.,  which  is  the  case  here.  Hawkins,  J. 
— ^To  admit  the  appellant's  contention  that 
because  the  objector's  name  is  struck  off 
the  list  on  which  it  appeared  at  the  time 
he  gave  his  notice  of  objection,  his  notice 
is  therefore  bad,  might  give  rise  to  con- 
siderable inconvenience.] 

No  counsel  appeared  for  the  respondent. 

[J,  Dighy,  as  cmiicus  curuB,  mentioned 
an  Irish  case  of  Barr  v.  Chambers  (2),  the 
head-note  of  which  is  as  follows  :  "  Notice 
of  objection  to  a  list  of  voters  or  claim- 
ants for  a  city,  town,  or  borough  may  be 
effectually  given  by  a  person  whose  name 
is  actually  inserted  on  the  list  of  persons 
entitled  to  vote,  though  the  objector  is  in- 
capable of  voting  by  reason  of  having  been 
reported  guilty  of  corrupt  practices  by 
Judges  at  the  trial  of  an  election  peti- 
tion."] 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  appeal  must  be  dismissed,  for  at 
the  time  the  objector  gave  his  notice  of 
objection  his  name  appeared  on  the  list, 
and  he  was  therefore  qualified  to  object, 
which  is  enough. 

Hawkins,  J. — I  am  of  the  same  opinion. 


Cave,  J. — I  agree. 


Appeal  dismissed. 


Solicitors — Williamson,  Hill  &  CJo.,  agents  for 
Fred.  Brewster,  Middlesbrough. 


(2)  29  Law  Rep.  (Ir.)  264. 
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Ex  parte  baker. 


1892 
Nov, 

Parliament — Lodger  Claim  —Infurma- 
liiy  of  Claim — Mistake — Power  of  ATnend- 
7nmUr—Stat%Ue  41  d;  42  Vict,  e.  26.  *.  28, 
9ub-88,  1  cmd  2. 

A  lodger  claimed  the  lodger  franchise  in 
respect  of  a  bedroom  and  Hie  joint  use  of 
a  siUvng-roam.  The  Revising  Barrister^ 
having  satisfied  himself  that  tJie  bedroom 
by  yJtidf  was  of  the  an/auai  value  of  lOL, 
amended  the  claim  by  striking  out  the  latter 
part  of  the  qualification.  In  another  case 
the  person  claimed  in  respect  of  certain 
rooms,  as  a  joint-lodger,  but,  using  the 
farm  for  a  sole  claim,  stated  the  anvnual 
value  of  the  rooms  named  in  the  claim 
at  101.  The  Barrister,  having  scUisfied 
himself  that  the  rooms  were  worth  201., 
amended  this  davm  by  inserting  201. : 
— Held,  that  the  Barrister,  hamng  found 
that  a  mistake  had  been  made  in  both  cases^ 
had  popotr  to  amend  tmder  41  d:  42  Vict 
e.  26.  s.  28. 

This  was  a  rule,  under  41  <!e  42  Yict.  c. 
26.  s.  37,  calling  upon  the  Revising  Bar- 
rister for  the  city  of  Exeter  to  state  a  Case 
as  to  his  power  to  amend  some  old  and  new 
lodger  claims,  under  the  following  circum- 
stances :  In  some  of  the  cases  the  lodger 
claimed  for  a  bedroom,  adding  "  with  joint 
use  of  dining- I'oom  and  sitting-room,''  and 
inserted   in   the  declaration    the  words, 
"  partly  as  joint-tenant."    In  another  case 
the  claim  was  one  in  respect  of  joint-lodg- 
ings, but  the  plaim  being  on  a  form  for 
a  sole  claim,  the  value  was  stated  at  ''  10^," 
instead  of ''  201.^'   The  Revising  Barrister, 
having  satisfied    liimself  in  the  former 
claims  that  the  annual  value  of  occupation 
of  the  bedroom  alone  was  worth  lOZ.  un- 
furnished, struck  out  the  words  "  with 
joint  use  of  dining-room,"  <bc.,  and  *'  partly 
as  joint-tenant ; "  while,  in  the  case  of  the 
claimant  of  joint-lodgings,   being  satis- 
fied that  the  rooms  were  worth  201.  per 
annum,  he  amended  the  claim  by  insert- 
ing "  20Z.,"  instead  of  "  lOZ.,"  holding  that 
the  variance  in  each  case  was  a  mistake 
which  he  had  power  to  amend.     Applica- 
tion was  then  made  to  the  Revising  Bar- 
rister to  state  a  Case,  but  this  he  declined 
to  do. 

Vol.  62.— Q.B. 


Foots  shewed  cause. — A.  Revising  Bar- 
rister, under  41  &  42  Vict.  c.  26.  s.  28, 
sub-ss.  1  and  2,  ^'  shall  correct  any  mis- 
take which  is  proved  to  him  to  have  been 
made  in  any  list,"  and  "may  correct 
any  mistake  which  is  proved  to  him  to 
have  been  made  in  any  claim,"  the 
old  lodger  claims  then  published  by  the 
overseers  being  part  of  the  list  of  voters 
by  virtue  of  the  provisions  contained 
in  section  26  of  the  same  statute.  The 
form  of  the  lodger  claim  is  contained 
in  Schedule  3,  Form  H,  and  it  baa 
been  decided  that  the  power  to  amend 
under  41  &  42  Vict.  c.  26.  s.  28,  extends 
to  the  declaration  which  is  part  of  the 
statutory  claim  of  a  lodger — Ainsley  v. 
Nicholson  (1).  A  lodger  cannot,  of  course, 
claim  in  respect  of  the  use  of  a  sitting- 
room  with  his  landlord.  As  soon,  how- 
ever, as  the  Revising  Barrister  had  satisfied 
himself  that  the  occupation  of  the  bedroom 
was  sufficient  to  confer  the  lodger  vote,  he 
was  entitled  to  treat  the  nusdescription  in 
the  claim  as  a  mistake,  and  to  amend  ac- 
cordingly. Similarly,  the  Barrister  had 
power  to  amend  .the  joint-lodger  claim 
when  once  he  was  satisfied  that  the  value 
was  sufficient,  and  that  the  claim  had  been 
inadvertently  filled  up.  Whether  in  either 
case  there  was  or  was  not  a  mistake  is  a 
question  of  fact  which  this  Court  will  not 
review. 

J.  V.  Austin,  in  support  of  the  rule. — 
In  an  application  of  this  kind  it  is  suffi- 
cient to  shew  that  there  is  a  question 
proper  to  be  argued.  These  were  really 
not  cases  of  mistake  at  all,  for  the  in- 
formalities in  the  claims  were  intentional. 
Moreover,  the  claim  of  a  sole  lodger  and 
of  a  joint-lodger  are  two  distinct  and  dif- 
ferent qualifications,  the  latter  franchise 
being  for  the  first  time  created  by  41  & 
42  Vict.  c.  26.  s.  6,  sub-s.  3,  and  the 
amendment  made  was  in  contravention  of 
the  provisions  contained  in  41  &  42  Vict, 
c.  26.  s.  28,  sub-s.  13.  [He  cited  also 
Foskett  V.  Kaufman  (2).] 

Pollock,  B. — This  rule  must  be  dis- 
charged.   It  is  clear  that  the  Court  should 

(1)  59  Law  J.  Rep.  Q.B.  102;  Law  Bep. 
24  Q,B.  D.  144. 

(2)  56  Law  J.  Rep.  Q.B.  1 ;  Law  Bep. 
16  Q.B.  D.  279. 
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not  be  too  astute  in  finding  holes  in  any- 
thing done  by  a  Revising  Barrister  acting 
within  his  powers.  The  first  observation 
I  have  to  make  is,  that  so  far  as  this  was 
the  correction  of  a  mistake  within  sub- 
section 2,  the  question  whether  this  was  a 
mistake  or  not  was  one  of  fact  for  the 
determination  of  the  Revising  Barrister, 
with  which  determination  this  Court  will 
not  interfere.  I  have  only  one  other  ob- 
iservation  to  make,  and  it  is  this  :  it  must 
not  be  supposed  that  we  are  not  giving 
full  efifect  to  the  provisions  of  sub- section 
13,  which  means  that  when  a  person 
claims  in  respect  of  a  given  qualification, 
he  must  not  prove  a  title  for  a  totally 
different  subject-matter.  In  other  words, 
it  will  not  do  for  a  man  to  claim  in  re- 
spect of  property  A ,  and  then  prove  in 
respect  of  property  B.  The  same  sort  of 
vice  occurred  in  Foakett'a  Case  (2),  where 
the  claim  was  for  one  house,  and  proof  for 
several  was  tendered.  In  this  case  the 
man  accidentally  misdescribed  what  he 
believed  to  be  the  character  of  his  qualifi- 
cation, and  the  Barrister  having  found  as 
a  &ct  that  a  mistake  had  been  made,  he 
was  quite  justified  in  making  the  necessary 
amendment. 

Hawkins,  J. — I  am  of  the  same  opi- 
nion, and  can  add  nothing  to  what  my 
learned  brother  has  said. 

Bvle  discharged. 


Solicitors^  Faxman  &  Damas,  agents  for  Dunn 
&  Linford  Brown,  Exeter,  for  applicant; 
Robinson,  Preston  k.  Stow,  agents  for  Friend 
&  Beal,  Exeter,  for  respondent. 


[IN  THE  HOUSE   OF  LORDS.] 
1892  ^PANTLAND         HICK         {tht 

Nov   29        )    younger)  {appellant)  v. 
Dec.   1,'  2,  'l6.  /    ^YMON^^^N^  R«i»  (^«- 

Ship — Demurrage — N'o  Time  ^fixed  far 
Unloading — Reaeonahle   Time  far  Fulfil- 
ment—  *  Vis  Major  " — LiahUity  for  Non- 
fulfilment — BUI  of  Lading — Delay  caused 
by  Strike  of  Dock  Labourers — Contract. 

When  tJie  langtuige  of  a  contract  does 
not  expressly  or  by  necessairy  implication 
fix  any  term  for  the  performance  of  a  con- 
tractional  obligation,  the  law  implies  that 
it  shall  be  performed  within  a  reasonable 
time.  The  condition  of  '*  reasonable  time  " 
means  that  the  party  upon  whom  it  is  in- 
cwnbent  dttly  fulfils  his  obligatiouy  iwt- 
tcithstanding  protracted  delay,  so  long  as 
such  delay  is  attributable  to  oatises  beyond 
his  control,  and  he  has  neither  acted  negli- 
gently nor  unreasonably  Consequently^ 
the  consignee  of  a  cargo  where  the  bid  of 
lading  contained  no  express  limit  of  time 
for  the  unloading  woe  held  not  liable  to 
the  shipowner  for  delay  caused  by  a  strike 
of  dot^-labourers. 

Decision  of  the  Court  of  Appeal  (6 1  Law 
J.  Rep.  Q.B.  42)  affirmed. 

The  appellant,  a  shipowner,  sued  the 
respondents,  the  consignees  of  a  cargo,  for 
demurrage  and  damages  for  the  detention 
of  the  ship.  The  ship  was  chartered  for 
a  voyage  from  a  port  in  the  Sea  of  Azoflf 
to  London. 

The  bills  of  lading  were  in  the  form 
known  as  "  The  General  Produce,  Medi- 
terranean, Black  Sea,  and  Baltic  Steamer 
Bill  of  Lading,  1885,"  which  contains  no 
express  limit  of  time  for  the  unloading  of 
the  cargo,  and  no  reference  to  the  charter- 
party. 

The  ship  arrived  at  Millwall  on  the 
14th  of  August,  1889,  and  the  respondents 
duly  demanded  delivery  of  the  cargo.  On 
the  16th  they  began  to  unload,  and,  the 
18th  being  Sundiay,  the  unloading  was 
proceeded  with  on  the  17th  and  19th.  On 
the  20th  the  dock-labourers  struck;  on 
the  23rd  the  lightermen  struck,  and  on 
the  26th  the  strike  became  genei-al,  and 
lasted  till  the  16th  of  September.  Afler 
that  date  the  loading  was  resumed,  and 


Digitized  by 


Google 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


Vol.  62.] 

Uick  Y,  Baymond,  H.L, 

completed  with  due  despatch.  It  was 
proved  that  both  the  appellant  and  the 
respondent  did  all  they  could  in  the  cir- 
cmnbtances,  and  that  neither  party  was  in 
fault. 

Mathewy  J.,  at  the  trial,  gave  judgment 
for  the  appellant  for  the  amount  claimed  ; 
but  his  decision  was  reversed  by  the 
Court  of  Appeal  on  the  30th  of  July,  1891. 

The  appellant  appealed  to  this  House. 

Firday,  Q,C.,  JRobson,  Q.C,  and  Ilohnan, 
for  the  appellant. — The  consignees  were 
bound  to  unload  the  ship  within  a  reason- 
able time ;  they  mij^ht  have  employed 
their  own  labour,  and  made  a  special  con- 
tract on  higher  than  the  usual  terms,  to 
get  the  cargo  discharged.  Suppose  there 
had  been  a  scarcity  of  barges.  In  such 
case  it  is  clear  the  consignees  would  be 
responsible.  The  possibilities  of  a  strike 
and  of  a  scarcity  of  labour  arising  fi*om  a 
strike  or  other  causes,  or  of  barges,  must 
have  been  within  the  contemplation  of  the 
parties.  These  were  contingencies  which 
might  reasonably  have  been  expected  to 
happen.  The  consignee  is  responsible  for 
the  supply  of  labour,  and  the  risk  ought 
to  fall  upon  him.  The  obligation,  both  in 
loading  and  unloading,  must  be  taken  to 
be  absolute,  unless  there  is  some  express 
qualification ;  and  in  case  of  discharge 
the  consignee  contracts  to  be  at  the  right 
place  in  time,  and  able  and  willing  to  un- 
load. The  consignee  might  have  qualified 
his  obligations  in  the  bill  of  lading;  but  he 
has  not  done  so. 

[They  then  read  the  .judgments  of 
Lindley,  L.J.,  and  Fry,  L.J.,  and  dis- 
cussed the  authorities  cited  therein.] 

Sir  R,  E.  Webster,  Q.C,  Biicknill,  Q,C., 
and  Leek,  for  the  respondents. — It  was 
competent  for  the  shipowner  to  stipulate 
for  a  fixed  term  within  which  the  un- 
loading was  to  be  effected ;  and  there  is  a 
common  form  of  bill  of  lading  with  such 
stipulation.  But  where  there  is  no  limi- 
tation of  time,  the  consignee  cannot  be 
said  to  have  undertaken  extraordinary 
risks.  There  is  no  distinction  between 
the  consignee  in  this  case  and  the  case  of 
a  common  carrier,  whose  obligations  are 
ajwertained  with  reference  to  all  the  cir- 
cumstances of  the  case .  See  the  j  udgment 
of  Fry,  L.J.     What  is  a  reasonable  time 
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must  be  decided  according  to  the  circum- 
stances which  actually  happened,  and  the 
respondents  cannot  be  held  liable  for 
delay  caused  by  events  over  which  they 
had  no  control. 

Firdayj  Q.C.,  in  reply. 

Cit/r.  adv.  vuU, 

The  Loed  Chancellor  (Lord  Her- 
schell). — This  action  was  brought  by  the 
plaintiff,  who  is  a  shipowner,  against  the 
defendants,  who  wei*e  consignees  and 
holders  of  the  bills  of  lading  of  a  cargo 
carried  on  board  the  plaintiff's  steamship 
DerwentdoUe,  to  recover  damages  for  the 
detention  of  the  vessel  during  her  dis- 
charge at  the  port  of  London.  By  the 
bills  of  lading  the  cargo  was  to  be  delivered 
in  good  order  and  condition  at  the  port  of 
London.  On  the  14th  of  August,  1889, 
the  vessel  arrived  in  the  Millwall  Dock, 
and  was  reported  to  the  Custom  House. 
The  discharge  of  the  wheat,  of  which  the 
cargo  consisted,  commenced  on  the  16th 
of  August.  On  the  20th  of  August  a 
strike  of  dock-labourers  began  in  the  port 
of  London,  and  some  of  the  labourers 
engaged  in  the  discharge  of  the  Denvent- 
dale  then  ceased  to  work.  The  next  day 
the  strike  became  generaj,  and  no  work 
was  done  in  the  discharge  of  the  vessel 
until  the  16th  of  September,  when  it  was 
recommenced  and  finished  on  the  18th. 
Evidence  was  given  that,  apart  from  the 
strike,  the  discharge  of  the  vessel  would 
have  been  completed  in  six  days.  The 
dock  company  were  employed  by  the 
respondents  to  dischai*ge  the  vessel.  Only 
the  trimming  of  the  cargo  was  to  be  the 
work  of  the  shipowner,  otherwise  the 
entile  obligation  to  discharge  the  vessel 
rested  on  the  consignees. 

At  the  commencement  of  the  trial,  in 
the  course  of  the  discussion  which  took 
place  as  to  whether  the  case  should  be 
heard  with  or  without  a  jury,  certain  ad- 
missions were  made  by  the  learned  coun* 
sel,  and  I  think  it  weU  to  state  at  the 
outset  what  I  take  to  be  the  facts  either 
proved  or  admitted.  I  think  it  must  be 
taken  that  throughout  the  whole  of  the 
time  during  which  the  discharge  ceased, 
and  the  dock  company  were  unable  to 
supply  labour  to  effect  it,  it  was  not  possi-* 
ble  for  the  respondents  either  to  find  any 
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other  person  to  provide  the  labour,  or 
themselves  to  obtain  the  necessary  labour 
in  any  other  way.  If  the  terms  of  the 
bills  of  lading  had  required  the  discharge 
to  be  effected  in  any  particular  number  of 
days,  it  is  quite  clear  that  the  burden  of 
the  delay  caused  by  the  difficulty  of 
obtaining  labour  would  have  fallen  upon 
them,  and  it  would  have  been  no  answer 
to  a  charge  that  they  had  failed  to  fulfil 
their  obligation,  to  say  that  the  circum- 
stances had  rendered  it  impossible  for 
them  to  do  so.  The  bills  of  lading  in  the 
present  case  contained  no  such  stipulation, 
and  therefore,  in  accordance  with  ordi- 
nary and  well  known  principles,  the  obli- 
gation of  the  respondents  was  that  they 
should  take  discharge  of  the  cargo  within 
a  reasonable  time.  The  question  is,  have 
the  plaintiffs  proved  that  this  reason- 
able time  has  been  exceeded  f  This  de- 
pends upon  what  circumstances  may  be 
taken  into  consideration  in  determining 
whether  more  than  a  reasonable  time  was 
occupied.  The  appellant's  contention  is, 
that  inasmuch  as  the  obligation  to  take 
discharge  of  the  cargo,  and  to  provide  the 
necessary  labour  for  that  purpose,  rested 
upon  the  respondents,  the  test  is  what 
time  would  have  been  required  for  the 
discharge  of  the  vessel  under  ordinary  cir- 
cumstances, an^  that,  inasmuch  as  they 
have  to  provide  the  labour,  they  must  be 
responsible  if  the  discharge  is  delayed  be- 
yond that  period.  The  respondents,  on 
the  other  hand,  contend  that  the  question 
is  not  what  time  would  have  been  neces- 
sary, or  what  time  would  have  been  rea- 
sonable under  ordinary  drcumstanoes,  but 
what  time  was  reasonable  under  existing 
circumstances,  assuming  that,  in  so  far  as 
the  existing  circumstances  were  extraordi- 
nary, they  were  not  due  to  any  act  or  de- 
&.u]t  on  the  part  of  the  respondents. 

There  appears  to  me  to  be  no  direct 
authority  upon  the  point,  although  there 
are  judgments  bearing  on  the  subject  to 
which  I  will  presently  call  attention.  1 
would  observe  in  the  first  place  that 
there  is,  of  course,  no  such  thing  as 
a  reasonable  time  in  the  abstract.  It 
must  always  depend  upon  circumstances. 
Upon  "  the  ordinary  circumstances,''  say 
the  learned  counsel  for  the  appellants. 
But  what  may  without  impropriety  be 


termed  the  ordinary  circumstances  differ 
in  particular  ports  at  different  times  of 
the  year.  As  regards  the  practicability 
of  discharging  a  vessel,  they  may  differ  in 
summer  and  winter.  Again,  weather  in- 
creasing the  difficulty  of,  though  not  pre- 
venting, the  discharge  of  a  vessel,  may 
continue  for  so  long  a  period  that  it  may 
justly  be  termed  extraordinary.  Could  it 
be  contended  that,  in  so  fiEtr  as  it  lasted  be- 
yond the  ordinary  period,  the  delay  caused 
by  it  was  to  be  excluded  in  determining 
whether  the  cargo  had  been  dischaxged 
within  a  reasonable  time  fit  appears  to  me 
that  the  appellant's  contention  would  in- 
volve constant  difficulty  and  dispute,  and 
that  the  only  sound  principle  is  that  the 
".  reasonable  time  "  should  depend  on  the 
circumstances  which  actually  exist.  If 
the  cargo  has  been  taken  with  all  reason- 
able despatch  under  those  circumstances, 
I  think  the  obligation  of  the  consignee 
has  been  fulfilled.  When  I  say  the  cir- 
cumstances which  actually  exist,  I,  of 
course,  imply  that  those  circumstances,  in 
so  far  as  they  involve  delay,  have  not 
been  caused  or  contributed  to  by  the  con- 
signee. I  think  the  balance  of  authority, 
both  as  regards  the  cases  which  relate  to 
contracts  by  a  consignee  to  take  discharge, 
and  those  in  which  the  question  what  is  a 
reasonable  time  has  had  to  be  answered 
when  analogous  obligations  were  under 
consideration,  is  distinctly  in  &,vour  of 
the  view  taken  by  the  Court  below.  In 
PosUethtoaiie  v.  Fredand  (I)  the  law  was 
stated  by  Lord  Selborne  thus :  '*  If,  on 
the  other  hand,  there  is  no  fixed  time, 
the  law  implies  an  agreement  to  discharge 
the  cargo  within  a  reasonable  time  ;  that 
is  (as  was  said  in  Fordv,  Cotesworth  (2)),  a 
reasonable  time  under  the  circumstances," 
In  the  same  case  Lord  Blackbiun  clearly 
indicated  that  this  view  of  the  law  was,  in 
his  opinion,  correct,  and  in  accordance 
mth  the  current  of  previous  authority ; 
and  he  not  only  quoted  with  approval  the 
law  laid  down  in  The  GretU  Northern 
Railvoay  Compcmy  v.  Taylor  (3),  that  "  a 

(1)  49  Law  J.   Rep.  Q.B.  630;   Law  Bep. 
6  App.  Gas.  599. 

(2)  38  Law  J.  Rep.  Q.B.  52 ;  39  ibid.  188 ; 
Law  Kep.  4  Q.B.  127 ;  5  ibid.  544. 

(3)  35   Law  J.    Rep.   C.P.   210 ;    Law  Hep. 
1  C.P.  386. 
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reasoDable  time ''  meant  what  was  reason- 
able under  the  circumstances,  as  dLstin- 
^mshed  from  ^*  the  ordinary  time/'  which 
it  had  been  contended  was  the  same  thing 
as  a  reasonable  time,  but  stated  that  in 
His  opinion  the  law  so  laid  down  was  ap- 
plicable to  the  case  then  under  considera- 
tion. It  is  true  that  in  the  case  of 
J^oeileihwaite  v.  Freelomd  (1)  the  point 
"virhich  has  now  to  be  determined  did  not 
directly  arise,  inasmuch  as  in  that  cane 
tlie  charter-party  contained  the  stipulation 
that  the  cargo  was  to  be  discharged  with 
aJl  despatch,  according  to  the  custom  of 
the  port ;  and  I  cannot  agree  with  what 
appears  to  have  been  the  view  of  Lord 
Slackbum,  that  this  was  necessarily  the 
same  as  the  implied  obligation  to  discharge 
-within  a  reasonable  time.  In  that  case  it 
•WBS  proved  that  the  mode  of  discharge 
eustomary  in  the  port  was  by  means  of  a 
^warp  and  lighters,  and  that  these  were 
under  the  absolute  control  of  a  company 
to  which  the  Government  authorities  had 
transferred  all  their  powers,  and  that  the 
<sonipany  allowed  vessels  the  use  of  the 
Tearp  and  lighters  in  turn.  The  I'esiilt 
was  that,  owing  to  the  presence  of  a  con- 
siderable number  of  ships,  the  turn  of  the 
appellant's  vessel  did  not  come  for  a  con- 
siderable time.  It  appears  to  me  that, 
under  the  circumstances,  the  judgment 
was  inevitable,  that  the  cargo  had  been 
discharged  with  all  despatch  according  to 
the  custom  of  the  port,  and  also  that 
PoatUthwaite  v.  Fredcmd  (1)  cannot  be 
taken  as  a  decision  concluding  the  ques- 
tion arising  on  this  appeal.  The  dicta 
are  undoubtedly  of  great  weight,  and  I 
concur  with  the  result  at  which  Lord 
Blackburn  arrived,  that  so  £Eir  as  thei*e 
was  prior  authority,  it  pointed  in  the 
direction  of  the  view  adopted  in  the  pre- 
sent case  by  the  Court  of  Appeal.  Lord 
Blackburn  excepted  the  case  of  Wright  v. 
The  New  Zealand  Shipping  Compamy  (4), 
regarding  the  decision  there  as  conflicting 
with  that  of  the  Court  of  Appeal  in 
PosUethwaile  v.  Freeland  (1).  Now  it  is 
to  be  observed  that  Lord  Justice  Thesiger, 
who  had  been  a  party  to  the  judgment  in 
Wright  V.  The  Nev3  Zealand  Shipping 
dcmpwny  (4),  was  also  a  party  to  the  de- 

(4)*  Law  Rep.  4  Ex.  D.  165. 
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cision  in  Postlethwaite  v.  Freeland  (1)  in 
the  Court  of  Appeal.  He  manifestly  did 
not  intend  to  lay  down  the  law  differently 
in  the  two  cases ;  nor  do  I  think  thei*e  is 
any  necessary  conflict  between  them,  al- 
though, no  doubt,  expressions  are  to  be 
found  in  the  judgments  in  Wright  v.  The 
New  Zealand  Shipping  Company  (4) 
which  fevour  the  contention  of  the  appel- 
lant in  the  present  ca*se.  Lord  Justice 
Cotton  in  his  judgment  in  that  case  in 
terms  sa3rs  that  he  will  not  attempt  to 
lay  down  an  exhaustive  rule,  but  will 
speak  chiefly  with  refei-ence  to  the  case 
then  before  the  Court.  The  fetcts  there 
were  that  the  cargo  was  to  be  delivered 
into  lighters  alongside,  or  at  the  wharf,  as 
charterers*  agents  might  direct,  no  time 
being  fixed  within  which  the  discharge 
was  to  take  place.  At  the  port  of  dis- 
charge there  were  only  two  firms  of 
lightermen  for  discharging  cargoes,  one  of 
which  worked  solely  for  the  defendants, 
the  charterers,  and  the  captain  was  com- 
pelled to  employ  this  finn  alone  to  dis- 
charge the  vessel.  At  the  time  when  the 
vessel  arrived  the  port  wa«i  usually  crowded 
by  a  "  rush  "  of  vessels,  and  about  twenty 
vessels  were  lying  there,  of  which  one  half 
either  belonged  to  or  were  chartered  by 
the  defendants.  The  number  of  lighters 
was  small,  and  it  was  pi*oved  that,  after 
the  arrival  of  the  vessel,  preference  in  dis- 
charging cargoes  was  shewn  to  vessels 
with  *'  round "  chartei's.  The  learned 
Judge  who  tried  the  case,  in  summing  up, 
told  the  jiuy  that  they  were  to  take  into 
consideration  the  circumstance  that  the 
port  was  full  of  vessels ;  but  he  did  not 
directly  tell  them  not  to  consider  the  de- 
ficiency of  lighters  caused  by  the  large 
number  of  ships,  so  far  as  that  state  of 
things  had  been  produced  by  the  defen- 
dants themselves;  nor  did  he  tell  them 
that  the  defendants  were  bound  to  provide 
the  means  of  unloading  within  a  I'eason- 
able  time  ;  nor  that  they  were  bound  to 
allot  the  lightera  proportionately  among 
the  vessels,  or  to  use  the  lighters  for  them 
in  the  order  in  which  they  arrived.  The 
jury  found  in  &vour  of  the  defendants, 
and  the  appeal  was  against  the  judgment 
of  the  Queen's  Bench  Division  making 
absolute  a  rule  for  a  new  trial.  It  wiU 
thus  be  seen  that  the  circumstances  which 
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prevented  the  vessel  being  loaded  wdthin 
the  oixlinaryv  time  were  not  beyond  the 
control  of  the  defendants,  it  was  not 
shewn  that  they  could  not  by  reasonable 
precautions  or  exertions  have  provided 
the  necessary  lighters  elsewhere,  oi-  earlier, 
and  so  have  avoided  the  delay  which  took 
place.  Under  these  circumstances  I 
think  the  decision  wa^s  perfectly  right,  and 
a  new  trial  properly  granted.  In  my 
opinion  the  cases  refen-ed  to  by  the  appel- 
lant's counsel,  in  which  it  has  been  held 
that  there  was  a  bi*each  of  the  obligation 
on  the  pai-t  of  a  charterer  to  supply  a 
cargo,  do  not  involve  the  assertion  of  any 
doctrine  in  conflict  with  that  which  has 
been  laid  down  in  the  present  ca«e  by 
the  Court  of  Appeal.  For  these  retisons, 
I  am  of  opinion  that  the  judgment  of 
the  Court  below  was  con^ct,  and  ought 
to  be  aflinned,  and  the  appeal  dismissed 
with  costs. 

Loud  Watson. — Although  the  question 
raised  in  this  appeal  is  submitted  for  the 
first  time  to  the  determination  of  an 
English  Court,  the  principles  which  must 
govern  its  decision  are  as  old  as  the  law 
of  contract.  When  the  language  of  a 
contract  does  not  expressly  or  by  necessary 
implication  lix  any  term  for  the  perform- 
ance of  a  contractional  obligation,  the  law- 
implies  that  it  shall  be  performed  within 
a  reasonable  time.  The  rule  is  of  universal 
appliciition,  and  is  not  confined  to  con- 
tracts for  the  caniage  of  goods  by  sea. 
In  the  case  of  other  contracts  the  condi- 
tion of  reasonable  time  has  been  frequently 
interpreted,  and  has  invariably  been  held 
to  mean  tluit  the  party  upon  whom  it  is 
incumbent  duly  fulfik  his  obligation,  not- 
withst*inding  proti-acted  delay,  so  long  as 
such  delay  is  attributable  to  causes  beyond 
his  control,  and  he  has  neither  acted  neg- 
ligently nor  unreasonably.  In  the  face  of 
the  admission  given  by  him  at  the  trial,  it 
is  in  vain  for  the  appellant  to  suggest 
that  the  delay  which  occurred  in  unload- 
ing the  Derwentdah^s  cargo  was  owing  to 
causes  under  the  respondent's  control,  or 
to  their  failure  to  do  anything  which  could 
possibly  or  reasonably  have  been  done  in 
order  to  avoid  that  delay.  In  that  state  of 
the  law  and  of  the  fiEkjts  it  Ls,  in  my  opi- 
nion, impossible  that  the   appellant   can 


prevail,  unless  he  is  able  to  shew  that  the 
rule  so  administered  in  the  case  of  other 
contracts  is  subject,  when  the  contract 
is  constituted  by  bill  of  lading,  to  this 
singular  exception — that  the  owner  of  the 
goods  must  be  held  to  have  acted  unrea- 
sonably, and  to  be  liable  for  the  delay, 
whehever  the  operation  of  unloading  is 
stopped  by  an  unforeseen  obstacle  which 
he  did  nothing  to  create  and  is  powerless 
to  remove.  A  proposition  of  tliat  character 
requires  some  authority  to  support  it,  but 
none  has  been  produced.  In  none  of  the 
cases  cited  at  the  bar  does  it  appear  to  me 
that  the  point  now  i-aised  was  present  to 
the  minds  of  the  learned  Judges.  But  it 
is  sufficient  for  the  purpose  of  this  appeal 
that  while  nothing  was  said  in  any  of 
them  which  in  the  least  lends  countenance 
to  the  proposition  maintained  by  the  ap- 
pellant, much  was  said  pointing  in  an 
opposite  direction.  These  cases,  in  so  £ir 
ius  they  were  founded  on  by  the  appel- 
lant as  authorities  in  his  &ivour,  have 
been  carefully  examined  in  the  opinion 
just  delivered  by  my  noble  and  learned 
friend,  to  whose  reasons  for  affirming  the 
judgment  of  the  Court  of  Appeal  I  have 
really  nothing  to  add. 

Lord  Ashbourne. — ^The  question  i^aised 
in  this  appeal  is  important,  and  is  up  to 
this  not  covered  by  any  express  authority. 
Having  regard  to  the  admissions  of  the 
jmrties,  the  sole  question  Ls,  who  is  to 
bear  the  loss  caused  by  the  strike  ?  Who 
is  to  beai^  the  risk  of  the  strike,  assuming 
each  party  to  be  innocent,  that  each  party 
did  what  he  could,  and  that  the  happening 
of  the  strike  was  entirely  beyond  and  out- 
side the  control  of  either  ?  The  contract 
not  naming  any  time  for  unloading,  the 
obligation  of  the  defendants  was  to  unload 
within  the  time  implied  by  law,  that  Ls,  a 
reasonable  time.  What  is  the  meaning 
of  this  expi-ession  "  reasonable  time  *'?  It 
is  obvious  that  "  reasonable  "  cannot  mean 
a  definite  and  fixed  time.  It  would  not 
be  "  reasonable  "  if  it  was  not  sufficiently 
elastic  to  allow  the  consideration  of  cir- 
cumstances, which  all  reason  would  requi^"© 
to  be  taken  into  account.  The  appellants 
accordingly  admit  that  the  consignee  Iw 
a  right  to  have  all  ordinary  circumstances 
taken   into  account,   but  insist  that  all 
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extraordinary  circumstances  are  to  be 
teududed  from  consideration.  Is  this 
distinction  sound,  and  does  it  rest  upon 
any  real  principle?  If  the  consignee 
does  all  he  can,  is  not  his  conduct  reason- 
able t  If  by  circumstances  absolutely 
outside  his  control  he  can  do  nothing, 
18  his  inaction  uni*easonable  1  If  it  is 
reasonable  to  consider  some  circumstances 
outside  his  control  in  favour  of  the  con- 
signee, why  are  not  all  cii'cumsfiances  in 
the  events  which  actually  happen,  and 
which  he  cannot  control,  also  to  be  taken 
into  account  %  In  considering  how  to  as- 
certain '' reasonable  time,"  must  not  the 
question  come  in,  whether  the  consignee 
in  the  circumstances  which  eventuated 
acted  unreasonably)  If  throughout  the 
consignee  acted  reasonably,  if  he  did  all 
he  could,  if  he  omitted  nothing  that  he 
should  have  done,  why  should  ail  the  cir^ 
cumstances  be  arbitrarily  divided  into 
ordinary  and  extraordinary  for  the  purpose 
of  putting  a  narrow  and  artificial  meaning 
upon  the  words  "  reasonable  time  "  \  Un- 
less Ux  cogit  ad  impoMibUiaj  I  think  when 
the  parties  have  used  a  form  of  contract, 
which  names  no  day,  and  leaves  the  dis- 
charge of  the  cargo  to  be  made  within  the 
treasonable  time  implied  by  law,  that 
reasonable  time  should  be  ascertained  by 
a  consideration  of  all  cii'cumstances  which 
eventually  happen,  and  which  are  outside 
the  control  of  the  consignee. 

It  is  somewhat  strange  that  this  impor- 
tant question  has  not  heretofore  been 
clearly  and  finally  settled  by  direct  autho- 
rity ;  and  it  is  manifest,  from  the  argu- 
ments addressed  to  your  Lordships,  that 
the  decisions  in  somewhat  similar  eases 
are  conflicting,  and  the  opinions  of  eminent 
Judges  would  appear  not  to  harmonise. 
The  particular  point  involved  in  this  ap- 
peal has  never,  I  believe,  been  expressly 
^^^scussed  or  decided,  although  the  decisions 
which  have  been  referred  to  deal  with 
topics  and  considerations  most  apposite  to 
the  case  before  your  Lordships.  The  case 
of  Ford  V.  Coteawarth  (2)  is  worthy  of 
attention.  The  contract  was  silent  as  to 
^e»  and  therefore  the  freighter  was 
^md  to  unload  within  a  reasonable  time. 
Owing  to  threats  of  bombardment  the 
^0  could  not  be  landed  in  the  usual 
tJDie,  and  it  was  held  that  the  charterer 
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was  not  liable  for  delay  in  delivery.  Chief 
Justice  Cockbum  in  his  summing  up 
said  :  "  There  would  be  a  point  of  law 
whether  this  case  was  to  be  decided  with 
reference  to  the  ordinary  state  of  things 
at  the  port,  or  whether  any  extraordinary 
circumstances  that  prevented  the  unload- 
ing might  be  taken  into  account."  The 
questions  left  to  the  jury  were,  whether, 
looking  to  the  ordinary  state  of  things 
at  the  port,  there  was  any  unreasonable 
delay;  whether,  looking  to  the  extra- 
ordinary circumstances,  there  was  any 
unreasonable  delay ;  whether  there  was 
any  delay  caused  by  political  circumstances 
over  which  the  consignees  had  no  control ; 
was  any  delay  caused  by  the  default  of  the 
consignees,  and  to  contingently  assess  the 
damages  for  the  time  during  which  the 
ship  was  kept  at  her  berth  doing  nothing, 
by  the  action  of  the  Government  of  the 
place  and  the  threats  of  bombardment. 
The  jury,  in  answer  to  the  first  two  ques- 
tions, found  that  there  had  been  no  un- 
reasonable delay,  and  they  assessed  the 
damage,  if  any  was  to  be  allowed.  The 
plaintiff  applied  to  the  Queen  s  Bench  to 
enter  the  verdict  for  him,  and  that  Court 
held  that  the  contract  implied  by  law  was 
that  each  party  would  use  reasonable  dili- 
gence in  performing  his  part  of  the  de- 
livery which  by  the  custom  of  the  port 
fell  upon  him ;  and  that  there  was  no  im- 
plied contract  that  the  discharge  should, 
be  performed  in  the  time  usually  taken  at 
the  port.  Mr.  Justice  Blackburn  in  pro- 
nouncing the  judgment  of  the  Court  said  : 
"  We  are  aware  of  no  authority  for  sa3ring 
that  the  law  implies  a  contract  to  discharge 
in  the  usual  time,  except  what  is  said 
in  Burmeaterv.  Hodgson  (5),  in  which  case 
it  was  not  necessary  for  the  decision.  We 
think  that  the  contract  which  the  law  im- 
plies is  only  that  the  mei-chant  and  ship- 
owners should  each  use  rea.sonable  despatch 
in  performing  his  part.  That  such  was 
the  opinion  of  Lord  Tenterden  appears  to 
be  implied  from  his  ruling  in  Rogers  v. 
Hunter  (6)  as  to  what  was  the  obligation 
of  the  holder  of  a  bill  of  lading.  If  this 
be  so,  the  delay  having  happened  without 
fiiult  on  either  side,  and  neither  having 
undertaken  by  contract,  express  or  im- 

(6)  2  Campb.  488. 
(6)  Moo.  k  M.  63. 
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plied,  that  there  should  be  no  delay,  the 
loss  must  i*emain  where  it  fieJls/'  The 
Exchequer  Chamber  also,  on  appeal,  upheld 
the  verdict  for  the  defendant.  Baron 
Martin,  in  giving  judgment,  said  :  "  I  am 
not  aware  of  any  case  which  goes  to  im- 
pose by  mere  implication  of  law,  without 
any  stipulation  whatever,  so  unreasonable 
a  liability  as  that  which  the  plaintiffs  seek 
to  impose  on  the  defendants,  that  they  are 
to  be  answerable  for  the  delay  caused  by~ 
vis  major. 

Ten  years  later,  in  the  year  1878,  came 
the  case  of  Wright  v.  Hie  New  Zealand 
Shipping  Company  (4),  which  has  been  so 
much  I'elied  on  by  the  appellants.  There 
the  charter-party  was  silent  as  to  time, 
and  therefore  it  was  implied  that  the  ship 
should  be  unloaded  within  a  reasonable 
time.  Lord  Bramwell  said,  "  a  reasonable 
time  for  doing  an  act  is  a  time  within 
which  it  may  be  done  by  a  person  working 
reasonably'';  and  Lord  Justice  Thesiger 
said,  '*  a  reasonable  time  means  a  reason- 
able time  under  ordinary  circumstances." 
The  case  of  PosUethwaite  v.  Freekmd  (1) 
followed,  and  is  most  important  in  conse- 
quence of  many  of  the  dicta^  although  the 
precise  point  involved  in  this  case  did  not 
actually  arise.  The  Earl  of  Selbome, 
giving  judgment  in  the  House  of  Lords, 
said  :  '^  If  there  is  no  time  fixed,  the  law 
implies  an  agreement  to  discharge  the 
cargo  within  a  i-easonable  time — that  is, 
as  was  said  by  Mr.  Justice  Blackburn  in 
Ford  V.  Cotesworth  (2),  within  a  reason- 
able time  under  all  the  circumstances.'' 
Lord  Blackburn's  own  judgment  in  this 
case  is  the  strongest  decision  in  fisivour  of 
the  contention  relied  on  by  the  respon- 
dents, and  presents  the  topics  against  the 
appellant's  contention  with  great  force. 
These  cases  and  others  cited  during  the 
argument  shew  that  there  is  a  conflict  of 
judicial  opinion  on  the  questions  involved, 
but  in  my  opinion  the  preponderance  of 
authority  and  reasoning  is  against  the 
appellant.  Besides,  the  authorities  by 
way  of  analogy  (as  forcibly  pointed  out  by 
Lord  Justice  Fry)  are  also  against  the 
appellant,  and  in  fcivour  of  the  view  that 
reasonable  time  must  be  determined  by 
reference  to  the  actual  events  which  occur. 
In  the  case  of  Tat/lor  v.  T/ie  Great  North- 
em  Raihoay  Company  (3),  it  wius  held  that 


a  common  carrier  was  only  bound  to  cany 
within  a  reasonable  time,  looking  at  aU 
the  circumstances  of  the  case.  Chief  Jus- 
tice Erie  says  plainly,  "  I  take  reasonable 
time  to  mean  a  time  within  which  a  carrier 
can  deliver,  using  all  reasonable  exertions." 
The  case  of  JEfaU  v.  Wright  (7)  also  shews 
an  effort  to  apply  a  liberal  construction  of 
"  reasonable  time  "  in  an  action  of  breach 
of  pix>mise  of  marriage.  And  the  Ameri- 
can case  of  Cro98  v.  Beard  (8),  decided 
thirty  years  ago,  shews  that  a  breach  in  a 
canal  and  a  storm  on  a  lake  were  taken 
into  account  in  measuring  what  was 
reasonable  time. 

But  it  Ls  not  upon  analogies  or  upon 
conflicting  authorities  alone  that  the  de- 
cision of  your  Lordships  can  rest,  although 
they  are  most  valuable  and  important 
to  elucidate  the  position.  Principle  and 
reason,  in  my  opinion,  alike  oppose  the 
contention  of  the  appellant.  It  is  some- 
what hard  to  make  either  party  suffer,  but 
there  is  no  help  for  it.  It  must  be  re- 
membered that  there  are  forms  of  bills  of 
lading  which  expressly  name  strikes  and 
such  contingencies,  and  cast  the  responsi- 
bility upon  the  consignees.  If  the  ship- 
owner wishes  the  merchant  to  be  answer- 
able for  such  events,  he  must  stipulate  for 
it  expressly.  It  is  no  doubt  hurd  on  the 
shipowner  in  this  case,  but  I  do  not  appre- 
hend any  disturbance  in  mercantile  con- 
tracts, as  parties  can  readily,  if  they  please, 
change  the  terms  of  future  contracts, 
and  prevent  the  possibility  of  misunder- 
standing or  surprise.  On  the  grounds 
that  I  have  referred  to,  I  think  the  judg- 
ment of  the  Court  of  Appeal  should  be 
affirmed. 

Lord  Morris  concurred. 


Solicitors — Downing,  Holman  k.  Co.,  for  appel- 
lant ;  Lowless  6l  Co.,  for  respondents. 


(7)  27  Law  J.  Rep.  Q.B.  346. 

(8)  2G  New  York  Bep.  85. 
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[IN  THE  COUBT  OP  APPEAL.] 

{In  re  an  arbitration  be- 
tween KEIGHLEY,  MAX- 
STED  AND  COMPANY,  AND 
BRTAN  DUBANT  AND  COM- 
PANY.* 

Arbitration  —  A  ward  —  Jurisdiction  to 
revdt — Discover^/  of  Material  Evidence — 
Arbitration  Act,  1889  (62  d:  53  Vict.  c. 
49),  8,  10. 

The  Court  hoe  jurisdiction,  under  sec- 
tion 10  of  the  Arbitration  Act,  1889,  to 
remit  an  award  to  arbitrators  for  recon- 
sideration where  material  evidence  has  been 
discovered  since  the  award  : — Semble,  the 
evidence  iieed  not  be  strictly  legal  evidence  ; 
it  is  sufficient  if  it  be  evidence  which 
might  properly  be  received  by,  and  might 
fairly  affect  the  decision  of  an  arbitrator. 

Barnard  v.  Wainwright  (1  L.  M.  <fe  P. 
455;  19  Law  J.  Rep.  Q.B.  423)  folloioed. 

Appeal  from  the  order  of  a  Divisional 
Court  remitting  an  award  to  the  I'econ- 
sideration  of  arbitrators. 

By  a  contract  of  sale  of  a  shipment  of 
wheat  made  between  Keighley,  Maxsted 
k  Co.,  the  purchasers,  and  Bryan,  Durant 
k  Co.,  the  sellers,  it  was  stipulated  that 
all  disputes  arising  out  of  the  contract 
should  be  from  time  to  time  leferred  to 
two  arbitrators,  with  power  to  call  in  a 
third,  the  award  of  any  two  to  be  conclu- 
sive and  binding ;  but  in  case  either  party 
should  be  dissatisfied  with  the  award,  a 
right  of  appeal  should  lie  to  the  committee 
of  appeal  of  the  London  Corn  Trade  Asso- 
ciation, subject  to  the  rules  of  the  asso- 
ciation. 

By  these  rules  the  committee  of  appeal 
consists  of  twenty-five  members  of  the  as- 
sociation, who,  in  each  case  which  is  sub- 
mitted to  it  for  decision  or  investigation, 
elect  by  ballot  five  members  from  the 
whole  committee,  by  whom  the  case  is 
considered,  and  who  confirm  the  award 
appealed  from,  unless  not  less  than  four 
of  the  members  appointed  to  hear  the 
appeal  decide  to  vary  the  original  award ; 
and  the  award  of  the  committee  of  appeal, 
whether  confirming  or  varying  the  original 
award,  is  signed  by  the  chairman  of  the 

*  QfTom  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Kay,  L.J. 
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committee  investigating  the  case,  and, 
when  signed,  is  to  be  deemed  to  be  the 
award  of  the  committee,  and  is  to  be  final 
and  conclusive  in  all  cases  of  the  matter 
in  dispute.  It  is  provided  by  the  rules  that 
in  the  case  of  the  death,  illness,  refusal  to 
act,  incapacity,  or  otherwise  of  any  of  the 
five  members  so  appointed,  the  committee 
of  appeal  shall  from  time  to  time  elect  by 
ballot  a  new  member  or  members  in  his 
or  their  place. 

By  the  contract  of  sale  the  shipment 
of  wheat  was  to  be  delivered  at  any  float- 
ing port  in  the  TTnited  Kingdom.  A 
shipment  by  a  vessel,  the  Bombay,  was 
tendered.  But,  under  her  charter.  Sharp- 
ness and  Bristol  Old  Dock  were  excluded 
as  places  of  discharge.  The  buyers,  under 
protest,  ordered  the  vessel  to  Sharpness ; 
and  the  charterers  induced  the  shipowners 
to  send  her  there,  by  agreeing  to  certain 
special  terms  as  to  the  expenses  at  that 
port.  These  terms  were  reduced  to  writ- 
ing in  a  memorandum  endorsed  on  the 
charter-party.  The  buyers  rejected  the 
tender,  and  one  of  the  questions  raised 
was  whether  the  effect  of  the  charter,  as 
altered  by  the  memorandum  and  the  bills 
of  lading,  which  incorporated  the  charter, 
was  not  to  give  a  lien  upon  the  cargo  tor 
expenses  at  Sharpness.  The  question 
whether  the  buyers  were  bound  to  take 
the  shipment  was  referred  to  arbitra- 
tion, and,  the  arbitrators  having  made  an 
award  in  fiivour  of  the  purchasers,  the 
sellers  appealed.  The  case  came  before 
five  members  of  the  committee  of  appeal 
of  the  London  Corn  Trade  Association, 
who  endeavoured  to  ascertain  from  the 
shipowners  whether  payment  of  any  extra 
expenses  could,  under  the  charter-party,  be 
enforced  against  the  purchasers  as  con- 
signees of  the  wheat  by  reason  of  the  de- 
livery at  Sharpness.  They  were  unable 
to  obtain  information  on  the  point,  and 
they  confirmed  the  award  of  the  arbi- 
trators, and  made  an  award  to  that  effect, 
which  was  signed  by  the  chairman. 
Afterwards,  letters  were  written  both  by 
the  shipowners  and  charterers,  stating 
that  the  intention  and  meaning  of  the 
charter-party  and  the  memorandum  en- 
dorsed on  it  was  that  any  extra  expenses 
caused  by  the  ship  being  ordered  to 
Sharpness  should  not  be  enforced  as 
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against  oonfiigneee  of  the  cargo,  but  that 
the  charterers  only  should  be  personally 
responsible. 

It  appeared  from  an  affidavit  made  by 
the  sellers  that  one  or  more  of  the  five 
members  of  the  committee  of  appeal  had 
stated  that  if  this  evidence  had  biden  before 
them  they  would  have  given  their  award 
in  favour  of  the  sellers,  Bryant,  Durant  <fe 
Co. 

It  appeared  that  one  of  the  five  mem- 
bers of  the  committee  of  appeal  w^ho  heard 
the  case  luid  died  since  the  award. 

Upon  the  application  of  Bryan,  Durant 
k  Co.,  the  Divisional  Court  (Mathew,  J., 
and  Bruce,  J.),  reversing  a  decision  of 
Barnes,  J.,  at  chambers  to  the  contrary, 
ordered  the  award  to  be  remitted  to  the 
committee  of  appeal  of  the  London  Com 
Trade  Association  for  reconsideration  of 
the  matters  referred. 

Keighley,  Maxsted  &  Co.  appealed. 

Cohen,  Q.C,  and  T,  G,  Carver^  for  the 
appellants. — ^The  order  of  the  Divisional 
Court  was  wTong.  First,  the  Court  has 
no  jurisdiction,  merely  upon  the  ground 
of  the  discovery  of  evidence,  to  remit  the 
award  at  all.  The  Coiuli,  it  is  submitted, 
has,  under  section  10  of  the  Arbitration 
Act,  1889,  no  greater  power  to  remit  an 
award  for  reconsideration  than  it  possessed 
under  section  8  of  the  Common  Law  Pro- 
cedure Act,  1854.  It  has  been  decided 
that  under  that  section  an  award  good  on 
its  face  is  final,  unless  there  is  corruption 
on  the  part  of  the  arbitrator,  or  where  the 
arbiti'ator  himself  admits  that  there  is  a 
mistake,  and  craves  the  assistance  of  the 
Court  in  setting  it  right — Dinn  v.  Blake 
(1)  and  llodgkinson  v.  Femie  (2).  Even 
if  it  be  true,  upon  the  authority  of  Bur- 
nard  v.  Wainvrright  (3),  that  the  discovery 
of  material  evidence  is  a  ground  for  re- 
mitting an  award,  it  is  submitted  that  the 
evidence  must  be  evidence  which  would 
properly  l>e  held  by  a  Court  of  law  to 
affect  the  position  of  the  parties  ;  and  it  is 
contended  that  the  evidence  relied  upon 

(1)  44  liHw  J.  Rep.  C.P.  276;  Law  Rep. 
10  C.P.  388. 

(2)  3  Com.  B.  Rep.  N.S.  189 ;  26  Law  J.  Rep. 
C.P,  217. 

(3)  1  L.  M.  &  P.  465  J  19  Law  J.  Rep.  Q.B. 
423. 


here  could  not  affect  the  validity  of  the 
tender  made  upon  the  documents. 

[In  re  Hui^Ley  (4)  was  referred  to.] 

Secondly,  the  award  cannot  be  remitted 
to  the  committee  of  appeal.  They  are  not 
"the  arbitrators  or  umpire"  within  the 
meaning  of  section  10  of  the  Arbitration 
Act,  1889.  The  only  arbitrators  were  the 
three  before  whom  the  dispute  came  in 
the  first  instance. 

They  also  contended  that,  in  any  case, 
one  of  the  five  members  of  the  committee 
of  appeal  who  heard  the  case  having  died, 
and  it  being  therefore  impossible  to  remit 
the  case  to  those  who  had  heard  it  before, 
the  Court  would  not  now  send  the  award 
back  to  the  committee  of  appeal  for  recon- 
sideration. 

Finlay,  Q.C,  and  Pollard,  contra,  were 
not  called  upon. 

Lord  Esher,  M.R. — In  this  case  the 
parties  to  an  arbitration  were  related  to 
each  other  as  pvu^chasers  and  sellers  of  a 
shipment  of  wheat,  and  the  dispute  arose 
in  reference  to  the  contract  of  sale,  and 
was  whether  the  purchasers  were  bound 
to  accept  the  wheat,  which  was  in  a  ship 
ordered  to  Sharpness  to  discharge  there. 
In  the  contract  of  sale  it  was  provided 
that  if  any  dispute  in  reference  to  the 
contract  should  arise,  it  should  be  referred 
to  arbitrators  selected  from  the  com  trade, 
whose  award  was  to  be  final,  unless  either 
of  the  parties  wished  to  take  it  further  by 
way  of  appeal  to  an  umpire — that  is  to 
say,  to  the  conmiittee  of  appeal  of  the 
London  Com  Trade  Association,  who 
were  to  act  according  to  the  rules  of  the 
association,  well  known  to  both  parties. 
The  dispute  went  before  the  arbitrators, 
who  made  their  award ;  and  thereupon 
one  of  the  parties  desired  to  appeal  to  the 
umpire — that  is  to  say,  the  appeal  com- 
mittee. The  parties  appeared  before  five 
members,  selected  from  the  twenty-five 
members  of  the  committee  of  appeal,  in 
accordance  with  the  rules  of  the  associa- 
tion, by  which  rules  it  is  also  provided 
that  if,  as  has  happened  here,  one  of  the 
five  member's  dies  before  there  has  been  a 
determination  of  the  matter,  another  of 
the  twenty-five  is  to   be  selected  in  his 

(4)  1  El.  &  Bl.  787  ;  22  Law  J.  Rep.  Q.B.  277. 
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place.     Prima  facie,   the    determination 
by  the  committee  of  appeal  is  final  and 
conclusive,  and  not  subject  to  the  revision 
of  a  Court  of  law.     But  one  of  the  parties 
has  come  to  the  Court  and  asked  to  have 
the  matters  remitted  to  the  committee  of 
appeal  under  section  10  of  the  Arbitration 
Act,   1889.      Now,  that  the  arbitration 
here  and  the  persons  to  whom  it  has  been 
referred  are  respectively  an  "  arbitration  " 
and  "arbitrators  or  umpire"  within  the 
meaning  of  section  10  of  the  Arbitration 
Act,  1889,  I  have  no  doubt ;  but  the  sub- 
stantial question  we  have  to  determine  is 
whether  the  circumstances   which   have 
arisen  are  such  as  to  justify  the  Court  in 
i-emitting  the  matters  for  reconsideration. 
Now,  the  Arbitration  Act,  1889,  has  in  a 
great  measure  followed  the  Common  Law 
Procedure  Act;   and  if  any  part  of  the 
first-mentioned  is  in  the  same  terms  as  the 
last-mentioned  Act,  then,  according  to  the 
ordinary  rule  upon  which  the  Courts  pro- 
ceed, cases  decided  upon  the  earlier  will  be 
adhered  to  in  determining  the  construction 
of  the  later  statute.     Now,  it   has  been 
pointed  out  in  decided  cases  that  before 
the  Common  Law  Procedure  Act,  where  a 
submission  to  arbitration  contained  a  power 
to  refer  the  award  back  to  the  arbitrators, 
the  Court  had  jurisdiction  to  do  so,  buc 
only  upon  certain  grounds ;  and  the  effect 
of  the  Common  Law  Procedure  Act,  and 
the  Arbitration  Act,  in  so  far  as  it  follows 
it,  is  to  treat  all  submissions,  whether   by 
consent  or  compulsory,  as  if  they  were 
sabmissions     containing    a     clause    em- 
powering the  Court  to  remit  the  award  to 
the  arbitrators  for  reconsideration.     The 
result  is  that  we  may  consider  this  case 
as, if  it  were  the  case  of  a  submission  con- 
taining a  clause  of  that  kind.     Now  there 
have  been  decisions  as  to  the  true  con- 
struction of  the  Common  Law  Procedure 
Act  as  regards  the  power  of  the  Court  to 
refer  back  an  award,  and  it  has  been  held 
that  that  Act  continues  the  previous  well- 
established  law — namely,  that  the  deci- 
sion  of   an    arbitrator    was    final     and 
conclusive,    but  that    where   there    was 
a  power    given    by    the    submission   to 
refer  back  the  matters  to  the  arbitrator, 
though    the    Court    could   not   question 
the  arbitrator's  decision  either  of  law  or 
feet,  if  one  of  the  parties  and  the  arbi- 


trator came  to  the  Court,  and  the  arbitrator 
stated  that  he  had  made  a  mistake,  the 
Court  would  send  the  award  back  to  him. 
That  was  the  law  under  the  Common  Law 
Procedure  Act  which  it  seems  to  me  was 
adopted  in  Dinn  v.  Blake  (1),  where  it  was 
in  terms  stated  that  an  a\vard  good  on 
the  &ce  of  it  Ls  final,  and  admits  of  no 
appeal ;  but  that  there  are  exceptions  to  that 
rule — namely,  where  there  has  been  cor- 
ruption on  the  part  of  the  arbitrator  or 
excess  of  jurisdiction,  or  where  the  arbi- 
trator himself  admits  that  there  is  a  mis- 
take. The  case  of  Dinn  v.  Blake  (1)  is  an 
authority  for  this,  and  nothing  beyond 
this.  In  the  present  case  it  is  not  alleged 
that  there  has  been  either  fraud  or  mis- 
take, but  the  allegation  is  that  evidence 
has  been  discovered  since  the  decision  of 
the  committee  of  appeal.  We  are  not 
asked  to  determine  what  the  Court  ought 
to  do  in  any  other  case — ^as,  for  instance, 
in  a  case  where  evidence  had  been  kept 
back — but  only  what  is  the  power  of  the 
Court  in  a  case  where  the  only  question  is, 
has  evidence  been  discovered  since  the 
arbitration,  and  where  the  arbitrator  has 
not  in  any  sense  asked  the  Court  to  send 
the  award  back.  The  very  point  seems  to 
me  to  have  been  deteimined  in  Bumard 
V.  Wainvrright  (3).  That  case  was  before 
the  Common  Law  Procedure  Act,  but  the 
submission  there  contained  a  clause  em- 
powering the  reference  back  of  the  award, 
and  therefore  the  case  stood  in  the  same 
position  as  all  cases  now  are.  In  that 
case  it  was  determined  by  Mr.  Justice 
Wightman  in  terms  that  if  material  evi- 
dence has  been  discovered  since  the  award, 
the  Court  may  send  the  award  back, 
though  there  has  been  no  request  fix)m 
the  arbitrator.  This  having  been  held  to 
be  the  law  in  a  case  where  the  submission 
expressly  contained  a  power  to  send  the 
award  back,  it  seems  to  me  that  we  ought 
to  adopt  it  now  when  that  power  has  been 
made  incident  to  all  references  to  arbitra- 
tion. If  that  be  so,  it  only  remains  to 
enquiry  whether  there  has  been  material 
evidence  discovered  here.  It  has  been 
argued  by  Mr.  Cohen  that  the  Court  will 
not  send  back  an  award  upon  the  ground 
of  the  discovery  of  material  evidence, 
unless  the  evidence  is  such  as  would  be 
evidence  in  a  Court  of  law ;  but  it  seems 
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to  me  that;  inasmuch  as  the  parties  have 
agreed  to  submit  their  dispute  to  lay 
persons,  who  may  act  upon  evidence  which 
is  not  legal  evidence,  the  Court  ought  not 
in  determining  whether  material  evidence 
has  been  discovered  to  bind  the  parties  by 
its  rules  as  to  evidence,  and  that  all  we 
have  to  determine  is  whether  something 
has  been  discovered  which  a  lay  arbitrator 
might  say  was  material  and  would  alter 
his  decision.  If,  therefore,  what  has  been 
discovered  substantially  relates  to  the 
matter  in  dispute,  to  my  mind  the  Court 
has  power  to  send  the  award  back.  I  do 
not  say  that  the  Court  is  bound  in  all 
cases  to  do  so;  I  only  say  that  it  may 
do  so.  I  think  that  that  which  is  said  to 
have  been  discovered  in  the  present  case, 
without  gi^nng  any  intimation  as  to  whe- 
ther the  arbitrators  ought  to  give  effect 
to  it  or  not,  does  sufficiently  relate  to 
the  matter  in  dispute  to  justify  the  Court 
in  sending  the  award  back.  I  agree  with 
the  decision  of  the  Divisional  Court ;  I 
think  that  it  should  be  affirmed,  and  that 
this  appeal  should  be  dismissed. 

Lopes,  L.J. — I  also  think  that  the  deci- 
sion of  the  Divisional  Couit  was  right. 
The  case  arises  under  section  10  of  the 
Arbitriition  Act,  1889,  which  provides 
that  "  In  all  cases  of  reference  to  arbitra- 
tion the  Court  or  a  Judge  may  from  time 
to  time  I'emit  the  matters  referred,  or  any 
of  them,  to  the  reconsideration  of  the 
arbitrators  or  umpire."  Those  words  are 
general  and  comprehensive,  but  I  am  not 
prepared  to  say  that  they  are  larger  or  of 
more  import  than  section  8  of  the  Common 
Law  Procedure  Act,  the  words  of  which 
are :  "  In  any  case  where  reference  shall 
be  made  to  arbitration  as  aforesaid,  the 
Court  or  a  Judge  shall  have  power  at  any 
time,  and  from  time  to  time,  to  remit  the 
matters  referred  or  any  or  either  of  them 
to  the  reconsideration  and  redetermina- 
tion of  the  said  arbitrator,"  &c.  It  ap- 
pears to  me  that  all  cases  decided  under 
section  8  of  the  Common  Law  Procedure 
Act  are  applicable  to  cases  under  section 
10  of  the  Arbitration  Act,  1889.  It, 
therefore,  becomes  material  to  consider 
the  cases  under  the  Common  Law  Proce- 
dure Act  and  before  that  Act.  The  first 
important  case  is  Bicmard  v.  Waimoright 


(3),  and  it,  in  my  opinion,  governs  the  pi-e-. 
sent  case.  The  same  point  was  raised 
there  as  here,  and  the  head-note  in  the 
Law  JoumcU  Reports  is  thLs  :  "  After  an 
award  made  in  fiaivour  of  B.  against  W. 
on  a  submission  to  reference  between 
them,  which  contained  a  clause  em- 
powering the  Court  to  remit  the  matters 
to  the  reconsideration  of  the  arbitrators, 
W.  moved  to  send  back  the  award  to 
the  arbitrators,  on  the  ground  that  since 
the  award  he  had  discovered  a  letter  in 
the  handwriting  of  B.  which  contained 
material  evidence  in  his  fieivour.  The  arbi- 
trators deposed  that  had  such  a  letter 
in  the  handwriting  of  B.  been  produced 
at  the  reference,  their  decision  would  have 
been  materially  affected.  .  .  .  The  Court 
remitted  the  case  to  the  arbitratoi-s  .... 
for  them  to  reconsider  the  matters  in  dif- 
ference." It  is  to  be  obvserved  that  there 
there  was  a  clause  in  the  submission  to 
arbitration  empowering  the  Court  to  send 
the  award  back  to  the  arbitrators,  and  there 
was  also  a  statement  by  the  arbitrators 
that  their  decision  would  have  been  ma- 
terially affected  by  the  suggested  fresh 
evidence.  That  case  therefore  was  very 
similar  to  the  present,  because  the  Com- 
mon Law  Procedure  Act  has  now  taken 
away  the  necessity  of  a  clause  empowering 
the  Court  to  send  back  an  award  being 
inserted  in  the  submission ;  and  also  it 
appears  here  that  a  statement  has  been 
made  by  one  of  the  arbitrators  that 
the  new  evidence  would  affect  his  deci- 
sion. In  delivering  judgment  Mr.  Justice 
Wightman  says  :  ^^  It  seems  to  me  that, 
according  to  a  fair  construction  of  the 
affidavits,  this  letter  was  a  new  piece 
of  evidence,  discovered  after  the  award 
was  made.  I  think  it  reasonable  that  the 
award  should  be  sent  back  to  the  arbitra- 
tors for  them  to  determine  on  the  genuine- 
ness of  this  letter,  and  its  effect  if  genuine." 
The  learned  Judge,  it  will  be  observed, 
does  not  in  his  judgment  attach  any  im- 
portance to  the  statement  of  the  arbitra- 
tors i  the  material  thing  to  observe  is  that 
there  was  no  application  by  or  affidavit 
from  the  arbitrators  whereby  they  in  any 
sense  sought  the  assistance  of  the  Court. 
That  case  therefore  seems  to  me  to  be 
most  material.  That  was  in  1850.  Then 
we  come  to  a  valuable  case — MiUa  v.  The 
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Sodctty  of  Bowyera  (6) — which  puts  a  con- 
strue t  ion  on  section  8  of  the  Common  Law 
Pi-oeedvire  Act,  to  the  effect  that  it  is  no 
longer  necessary  to  insert  in  the  submis- 
sion a,  clause  empowering  the  Court  to 
refex"  the  award  back  to  the  ai-bitrator. 
Yice-Chancellor  Page- Wood  there  says  : 
"  It  a.ppears  to  me  that  the  8th  section  of 
the  Common  Law  Procedure  Act,  1864, 
in  no  way  authorises  any  such  course  of 
proceeding  as  that  which  I  understood  was 
endeavoured  to  be  pressed  on  the  Court 
m  the  argument  of  this  case.  It  does 
not  appear  that  there  is  anything  in  that 
statute  that  would  authorise  the  Court  to 
send  hack  an  award  for  the  reconsideration 
fu  arbitrators  upon  any  other  grounds 

than  those  which  have  hitherto  prevailed 
*'"    invalidate  an   award.  .  .  .     This  8th 


to 


section  is  nothing  more  nor  less,  as  it  ap- 
P^i^  to  xne,  looking  back  to  the  history 
fK  ^^^^  took  place  before  the  passing  of 

ne  Act,  than  the  introductioa  of  a  statu- 
^ry  enactment  enabling  the  Court  to  do 

nat  ivhich  experience  had  shewn  it  was 
?>nvement  it  should  have  the  power  of 

^^^^ 
i>een 


and  which   had  fi*equentiy  befoi-e 


fe  specially  provided  in  orders  of  re- 

g-*^^^^     by  the   Court,   and    in    submis- 

ons    by  consent  between  the   parties — 

^mely^    that  there   should   be   a   special 

£j^      ®^  in  the  Court  to  remit  the  matters 

si  J  ^^*^tiion,  or  any  of  them,  to  the  con- 

^^^^^^ion  of  arbitrators,  rather  than  set 

Vt  cj  ^'^ole  award  aside  (6)."     That  makes 

CQ^^^^^  tihat  since  the  Common  Law  Pro- 

^nirwT^  Act  a  submission  without  a  clause 

^^^pow-^^jjg  ^^  Court  to  remit  the  mat- 

^^   <iispute  to  the  arbitrators  has  the 

^ftect  as  if  such  a  clause  had  been 

In  1875  was  decided  the  case 

^  *>i»j.  V,  Blake  (1),  which  is  material, 

j^,^^^  it  points  out  in  what  circumstances 

.^x>d  may  be  sent  back.     The  head- 

*^    "this  :  "  An  award  will  not  be  sent 


same 

Of    Z>^     ^' 

becti 

he  ha*^  *^®  arbitrator  on  the  ground  that 
dpl^  xnade  a  mistake  in  the  legal  prin- 
oept;  Jl^?^^  which  his  award  is  based,  ex- 

j^^.i^erethe  arbitrator  himself  admits 
^  ^^"take  "  Mr.  Justice  Archibald  puts 
"  '^H^^^^  shortly  and  clearly.  He  says  : 
is  ft^^^  ^  general  principle  is  that  an  award 

^^■-  i  and,  assuming  that  it  is  good  on 

(5)  3  Kay&  J.  66. 

(6)  3  Kay  &  J.  at  pp.  71,  72. 


the 
the 


the  face  of  it,  there  can  be  no  appeal  from 
it.  The  only  exceptions  are  where  there 
is  corruption  on  the  part  of  the  arbitrator 
or  excess  of  jurisdiction,  or  where  the 
arbitrator  himself  admits  that  there  is  a 
mistake,  and,  as  it  were,  craves  the  assis- 
tance of  the  Court  in  setting  it  right." 
Therefore,  if  the  case  now  before  us  had 
been  one  in  which  the  arbitrator  had  made 
a  mistake  of  law  or  fact,  there  being  no- 
thing which  could  be  considered  as  a 
craving  the  assistance  of  the  Court  by  the 
arbitrators,  it  could  not  be  sent  back. 
But  the  present  case  is  distinguishable 
fix)m  Dinn  v.  Blake  (1),  and  is  within  the 
authority  of  Burnard  v.  Wainv^right  (3), 
because  there  is  a  power  to  remit,  and  it 
is  not  a  case  of  mistake  of  fiict  or  law,  but 
a  case  of  the  discovery  of  evidence  since 
the  award.  I  am  therefore  of  opinion  that 
here  the  Court  has  jurisdiction  to  remit 
the  award  to  the  arbitratoi-s  for  reconsi- 
deration ;  and  it  appears  to  me  that  this 
is  a  case  in  which  the  Court  may  fairly 
exercise  that  jurisdiction.  It  is  contended 
that,  looking  at  the  nature  and  kind  of  the 
evidence  suggested  here,  it  is  not  such  as 
would  be  received  in  a  Coui-t  of  law,  and 
does  not  justify  the  Court  in  sending  the. 
award  back.  To  my  mind  that  argument 
fiiils.  I  do  not  think  that  we  ought  to  re- 
gard the  evidence  in  the  light  of  the  legal 
rules  of  evidence  which  prevail  in  Courts, 
of  law,  but  should  look  rather  to  see 
whether  it  is  evidence  which  arbitrators 
would  receive ;  and  if  it  appeal's  that  it  is, 
and  is  such  as  might  influence  their  deci- 
sion, we  ought  to  consider  it,  and,  if  we 
think  it  material,  send  the  award  back. 
At  the  same  time  I  do  not  say  that  the 
evidence  suggested  here  might  not  be  re- 
ceived in  a  Court  of  law ;  I  express  no 
opinion  one  way  or  the  other  upon  that 
question.  For  these  I'easons  I  come  to  the 
conclusion  that  the  Court,  under  the  cir- 
cumstances here,  has  jurisdiction  to  send 
the  award  back  to  the  arbitrators  for  re- 
consideration, and  that  the  alleged  evi- 
dence is  such  as  to  justify  the  Court  in 
exercising  that  jurisdiction  in  the  present 
instance. 

Kay,  L.J. — The  questions  argued  in 
this  case  seem  to  me  of  the  highest  possible 
importance  as  regards  the  finality  of  awards, 
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It  seems  to  me  that  it  was  intended  by 
section  8  of  the  Common  Law  Procedure 
Act,  1854,  which  has  been  re-enacted  by 
section  10  of  the  Arbitration  Act,  1889, 
to  give  the  Courts  a  larger  jurisdiction 
than  they  had  exercised  before ;  but  I  am 
of  opinion  that  it  was  not  intended  to 
give,  nor  does  it  give,  a  right  of  appeal 
from  an  arbitrator  to  the  Court,  so  as  to 
enable  the  Court  to  eend  back  the  award  of 
an  arbitrator  merely  on  the  ground  that 
if  the  Court  had  had  to  decide  the  matter 
in  the  tirst  instance  it  would  not  have 
come  to  the  same  conclusion.     What  then 
is  the  effect  to  be  given  to  the  enactment  % 
It  is  difficult  to  say  what  are  the  limits  to 
the  Court's  jurisdiction,  but  I  think  we 
cannot   do  better   than    allow  ourselves 
to  be  guided  by  the  cases  which  have  been 
decided;    and   they    all    shew  that    the 
Court     is    cautious    against    interfering 
with  the  determination  of  arbitrators — a 
domestic  tribunal   not   bound  rigidly  by 
rules  of  evidence,  and  as  to  which  the 
pai^ties  have  agreed  that  its  decisions  shall 
be  final  and  conclusive.     I  think  that  the 
cases  have  laid  down  sufficiently  clearly 
the  rules  on  which  the  Court  ought  to  act 
to  enable  us  to  say  that  the  present  case 
has  been  brought  within  them,   for  al- 
though in  Dinn  v.  Blake  (1)   Mr.  Justice 
Archibald,  in  stating  the  cases  in  which 
he  thought  the  jurisdiction  of  the  Court 
to  send  back  an  award  should  be  exer- 
cised, confined  it  within  narrow  limits,  in 
Bumard   v.    Waimorigkb  (3)   the    Court 
added  one  other  case,  which  seems  to  me  to 
be  this,  that  where  after  an  award  has 
been  made  further  evidence  is  discovered 
which  might,  and  probably  would,  have 
influenced  the  arbitrators  in  their  decision 
had  it  been  before  them  at  the  time,  that 
may  be  a  ground  for  sending  the  award 
back  to   the  arbitrators,    and    certainly 
would  be,  if  the  arbitrators  expressed  the 
view  that  the  evidence  was  material.     In 
Bwrnard  v.  Wainwright  (3)  a  statement 
to  that  effect  was  actually  made  by  the 
arbitrators  \    in    the    present    case    Mr. 
Bryan  Durant,  a  member  of  Bryan  Durant 
h  Co.,  states  that  he  has  been  informed 
that  one  or  more  of  the  committee  of  ap- 
peal have  stated  that  the  evidence  alleged 
to    have    been    discovered    would    have 
affected  the  decision   of  the  committee. 


The  case  seems  to  me  to  be  exactly  within 
Bumard  v.  WainvyrigKt  (3).  There  thei-e 
was  in  the  submission  a  clause  giving  the 
Court  a  power  to  remit.  That  was  not 
treated  as  giving  the  Comt  an  absolute 
discretion  to  remit  upon  any  ground 
whatsoever,  but  the  Court  held  that  evi- 
dence discovered  since  the  award,  which 
the  arbitrators  might  consider  material, 
and  had  stated  was  in  their  opinion  mate- 
rial, was  a  ground  for  sending  the  matter 
back  to  them  for  reconsideration.  I  think 
the  present  case  is  within  Bwrnard  v. 
WaintoriglU  (3).  The  fitcts  here  are  very 
analogous,  and  I  think  that  if  we  decide 
here  to  send  the  matters  back  to  the 
arbiti^tors,  we  shall  not  be  extending  the 
power  of  the  Court  to  remit,  because  we 
shall  only  be  following  that  decision.  I 
am  not  prepared  to  go  a  step  beyond  those 
cases  at  present.  I  am  not  in  any  way 
prepared  to  hdld  that  section  8  of  the 
Common  Law  Procedure  Act  gives  a  right 
of  appeal  except  in  the  cases  I  have  re- 
ferred to.  It  is  not  too  much  to  say  that 
MiUs  V.  The  Society  of  Bowyera  (5)  so  de- 
cides. The  one  object  of  the  Act  was  to  give 
the  Court  the  same  power  of  sending  an 
award  back  to  the  arbitrators  for  recon- 
sideration in  all  cases  as  if  there  were  a 
clause  for  that  purpose  in  the  submission. 
Before  that  enactment,  in  cases  where 
there  was  no  clause  of  this  kind  in  the 
submission,  the  Court  could  only  interfere 
by  setting  the  award  aside.  Possibly  the 
Court  under  this  enactment  may  have  a 
little  larger  power  of  sending  back  than 
it  would  have  had  of  setting  aside  an 
award,  but  it  has  no  greater  powei*  than 
it  would  have  had  in  cases  where  the  sub- 
mission contained  a  clause  empowering 
the  Court  to  remit.  I  think,  therefoi-e, 
we  are  bound  to  hold  that  the  power  is 
not  to  be  exercised  under  the  Act  of  Par- 
liament in  any  case  in  which  it  would  not 
be  exercised  under  a  clause  in  the  sub- 
mission. 

But  then  it  Ls  said  that  the  evidence 
relied  upon  here  is  not  such  as  would 
be  treated  as  evidence  in  a  Court  of 
law,  and  that  this  Court,  in  determining 
whether  material  evidence  has  been  dis- 
covered, will  be  guided  by  its  own  rules  oi 
evidence,  and  that  the  Court  would  be 
going  too  fiir  if  it  laid  down  that  upon 
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the  discovery    of   so-called    evidence    it 
would  send  the  award  back.     Certainly, 
it  seems  to  me  that  if  the  evidence  dis- 
covered were  such  as  that  if  admitted  it 
might  produce  a  gross  injustice,  the  Court 
would  not  allow  such  evidence  to  be   a 
ground  for  sending  the  award  back.     But 
I  agree  with  Lord  Justice  Lopes,  and  I 
am  not  satisfied  that  the  alleged  evidence 
here  would  not  be  receivable  in  a  Court 
of  law,  and  therefore  I  think  the  Court 
may  say  that  on  the  discovery  of  this  evi- 
dence, which  it  is  not  satisfied  that  the 
Court  would  not  receive  as  evidence,  it 
may  send  the  award  back  for  reconsidera- 
tion.    I  do  not  say  that  the  Coui't  would 
have   no  jurisdiction  to   send   an  award 
back  where  the  evidence  was  such  as  an 
arbitrator  might,  but  the  Coiui;  would  not, 
receive  as  evidence.     I  think  it  might; 
but  still  the  evidence  must  be  material 
evidence,  and  such  as  might  faiiiy  influence 
the  judgment  of  the  arbitrator. 

Then  it  is  said  that  the  award  cannot 
be  remitted,  because,  according  to  the 
rules,  it  can  only  be  varied  by  four  out  of 
the  five  members  of  the  association  ap- 
pointed to  hear  the  appeal^  and  one  of 
them  has  since  died.  But  the  rules  pro- 
vide, and  it  was  part  of  the  agi'eement 
between  the  parties,  that  if  before  the 
award  was  made  a  vacancy  occurred 
amongst  the  arbitrators,  it  might  be  filled 
up ;  and  if  the  award  is  sent  back  to  the 
arbitnitors  for  reconsideration  it  cannot 
be  said  that  any  award  has  been  made, 
and,  therefore,  the  rule  agreed  to  by  the 
parties  applies  directly  and  exactly,  and 
no  such  difliculty  arises  as  is  suggested. 
For  these  reasons,  I  am  not  prepared  to 
dissent  fi'om  the  decision  of  the  Divisional 
Court.  I  think  their  decision  should  be 
affirmed,  and  that  the  appeal  should  be 
dismissed. 

Appeal  dismiaaed. 

Solicitors— Simpson  k  Cullingford,  for  Keighley, 
Maxsted  &  Co. ;  Freshfields  &  Williams,  for 
Bryan  Durant  &  Co. 


[IN   THE   COURT   OF   APPEAL.] 
1892.     1  DAVIDSON   AND   ANOTHER    V.   THE 
Oct.  31.  J        CARLTON   BANK    (lIMITED).* 

BiU  of  Sale — Registration — Schedule 
or  Inventory  thereto  annexed  or  therein 
referred  to — Specific  Description  of  Chattels 
^BiUa  of  Sale  Act,  1878  (41  <fc  42  Vict,  c. 
31),  s.  10,  mb-8.  2— Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  d:  46 
Vict,  c.  43),  8.  4. 

By  a  bill  of  sale  given  by  way  of  security 
for  tJis  payment  of  money,  the  grantor,  who, 
amongst  otfier  things,  was  possessed  of 
1,800  volume  of  books  in  the  study  at  W, 
Vicarage,  assigned  to  the  grantees  all  the 
several  chattels  described  in  tfie  schedule 
annexed  to  the  bill  of  sale.  The  schedule 
commenced  with  the  words,  "  The  wJwle  of 
the  chattels  and  things  at  present  at  W. 
Vicarage,  and  consisting  of  the  foUouring," 
and  under  the  heading  "  Study "  were  the 
tcords,  **  1,800  volume  of  books  as  per 
catalogu^,'^  There  was  a  catalogue  of  tlie 
books  unth  them  in  the  study.  The  catalogue 
was  not  registered  with  the  bill  of  sale.  In 
an  interpleader  issue  between  the  grantees 
of  tlie  bill  of  sale  and  execution  creditors, 
— Held,  first,  that  the  books  were  sufficiently 
"  specifically  described  "  within  the  mean- 
ing of  sectUyti  4  of  tJie  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  and  passed 
to  the  grantees  under  the  bill  of  sale  ;  and, 
secondly y  that  the  catalogue,  not  being  an- 
Tiexed  to,  or  referred  to  in,  the  bill  of  sale, 
but  oidy  in  the  scJiedule,  did  not  require  to 
be  registered  under  section  10,  sub-section  2 
oftJie  Bills  of  Sale  Act,  1878. 

Appeal  from  the  judgment  of  Cave,  J., 
at  the  trial  of  an  interpleader  issue  in 
Middlesex,  without  a  jury. 

The  plaintiffs  in  the  Lssue  were  claim- 
ants under  a  bill  of  sale  of  goods  taken  in 
execution  under  a  ^./b.*  against  the  goods 
of  the  grantor  of  the  bill  of  sale.  The  de- 
fendants in  the  issue  were  the  execution 
creditors. 

By  the  bill  of  sale,  which  was  given  by 
way  of  security  for  the  payment  of  money, 
the  giuntor,  who  at  the  time  was  possessed 
of  household  furniture,  including  1,800 
volumes    of   books    in    the  study  at  his 

*  Cora/in  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Kay,  L. J. 
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residence,  Westoe  Vicarage,  South  Shields, 
afisigned  to  the  plaintiffs  ^'  all  and  singular 
the  several  chattels  and  things  specifically 
described  in  the  schedule/'  The  schedule 
annexed  to  the  bill  of  sale  commenced 
with  the  words :  "  The  whole  of  the 
chattels  and  things  at  present  at  Westoe 
Vicarage,  South  shields,  and  consisting 
{int»r  alia)  of  the  following."  It  then 
named  the  various  rooms  in  the  house  in 
order,  specifying  the  furniture  and  chattels 
in  each  :  and  under  the  heading  "  Study  " 
were  the  following  words :  "  1 ,800  volumes 
of  books  as  per  catalogue;  writing-table  and 
chair ;  four  bookcases  ;  Brussels  carpet ; 
small  table;  fender  and  fire-irons."  There 
was  a  catalogue  of  the  books  in  the  study 
with  the  books,  but  it  had  not  been  pre- 
pared with  a  view  to  the  giving  of  the  bill 
of  sale.  The  bill  of  sale  and  the  schedule 
were  duly  registered,  but  not  the  catalogue. 
At  the  trial  of  the  issue  the  catalogue  was 
not  put  in  evidence,  nor  was  there  any 
evidence  that  there  was  any  ambiguity  in 
fact  in  the  description  of  the  books  as- 
signed by  the  bill  of  sale,  or  any  difficulty 
in  identifying  them. 

It  was  contended  by  the  defendants, 
first,  that  the  bill  of  sale  was  void,  be- 
cause the  catalogue  was  not  registered  with 
the  bill  of  sale ;  and,  secondly,  that  the 
bill  of  sale  was  void  in  respect  of  the  books, 
because  they  were  not  specifically  described 
as  required  by  section  4  of  the  Bills  of 
Sale  Act  (1878)  Amendmeut  Act,  1882. 

Cave,  J.,  gave  judgment  for  the  plain- 
tiffs, overruling  both  objections. 

The  defendants  appealed. 

TT.  WiUis,  Q.C.,  and  Colam,  for  the  de- 
fendants.— The  judgment  of  Cave,  J.,  was 
wrong.  First,  the  bill  of  sale  is  void 
under  section  10,  sub-section  2,  of  the  Bills 
of  Sale  Act,  187JB.  The  catalogue  ought, 
in  accordance  with  that  enactment,  to 
have  been  registered  with  the  bill  of  sale. 
The  catalogue  was  part  of  the  inventory, 
and,  therefore,  the  inventory — that  is  to 
say,  the  whole  inventory — has  not  been 
registered  as  required  by  the  Act  of  Par- 
liament. But  even  if  the  catalogue  does 
not  require  registration  as  being  part  of 
the  inventory,  still  it  is  submitted  that  it 
ought  to  be  registered  as  being  referred 
to  in  the  bill  of  sale,  for  it  is  referred  to 


in  the  schedule,  and  the  schedule  is  part 
of  the  bill  of  sale,  the  two  together  con- 
stituting the  bill  of  sale  contemplated  by 
the  Act  of  Parliament. 

Secondly,  the  1,800  volumes  of  books 
are  not  specifically  described  in  the  schedule 
as  required  by  section  4  of  the  Bills  of 
Sale  Act  (1878)  Amendment  Act,  1882. 
The  schedule  by  itself  must  contain  a 
sufficient  description  of  the  goods;  but 
here  the  books  can  only  be  ascertained  by 
reference  to  the  catalogue,  for  the  words 
**  as  per  catalogue "  are  restrictive,  and 
limit  the  books  intended  to  be  assigned  to 
those  described  in  the  ctitalogue. 

[Hickley  v.  Greenioood  (1),  WUt  v. 
Banner  (2),  and  CarperUer  v.  Deen  (3) 
were  referred  to.] 

Herbert  Reed,  Q.C.  {Simey  with  him), 
for  the  grantees  of  the  bill  of  sale. 

[They  were  not  called  upon  to  argue 
the  first  point.] 

As  to  the  second  point — namely,  that 
the  books  are  not "  specifically  described  " — 
it  is  submitted  that,  upon  the  true  con- 
struction of  the  bill  of  sale  and  schedule, 
it  is  plain  that  the  intention  was  to  assign 
the  whole  of  the  books  in  the  study,  and 
that  the  whole  of  the  books  consisted  of 
1 ,800  volumes.  It  is  not  necessary,  there- 
fore, in  order  to  ascei-tain  the  goods  as- 
signed, to  refer  to  the  catalogue  at  all. 
The  words  "  as  per  catalogue  "  are  not  i*e- 
strictive,  but  merely  give  an  additional 
description  of  the  books  already  sufficiently 
described.  [He  refeiTed  to  Cooper  v.  Hug- 
gins  (4).] 

[He  was  stopped.] 

Lord  Esrer,  M.R. — I  am  of  opinion 
that  the  judgment  of  Mr.  Justice  Cave 
was  right.  The  bill  of  sale,  the  schedule 
attached  to  it,  and  the  inventory  contained 
in  the  schedule — all  the  things  required 
by  the  statute — were  registered,  and 
therefore,  so  far  as  mere  registration  is 
concerned,  it  cannot  be  contended  that 
anything  has  not  been  registered  which 
the  statute  mentions.     But  then  the  in- 

(1)  59  Law  J.  Rep.  Q.B.  413;  Law  Eep.  25 
Q.B.  D.  277. 

(2)  57  Law  J.  Eep.  Q.B.  141;  Law  Rep.  20 
Q.B.  D.  114. 

(3)  Law  Rep.  23  Q.B.  D.  666. 

(4)  34  Sol.  Journ.  96. 
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ventoiy  must  be  a  proper  inventory.  Now 
what  are  the  facts  ?     It  appears  that  the 
grantor  was  about  to  give  a  bill  of  sale  of 
all  the  goods  at  his  house,  and,  amongst 
other  things,  of  books  in  his  library  there. 
It  seems  to  me  to  be  clear  that,  as  a  matter 
of   fact,  there  were  substantially    1,800 
volumes  in    the   library.      These    1,800 
volumes  were  what  the  grantor  of  the  bill 
of  sale  intended  to  give,  and  the  grantees 
to  take,  as  a  security  for  the  money  ad- 
vanced.    Have  the  parties  expressed  that 
in  the  bill  of  sale  1     The  bill  of  sale  de- 
clares that  the  grantor  gives  "  the  whole 
of  the  chattels  and  things  "  then  at  the 
grantor's  house,  including    the  books  in 
the  library — "  1,800  volumes  of  books." 
There  were  that  number  there.     But  then 
the  bill  of  sale  goes  on  to  say,  "  as  per 
catalogue."     Now,  are  we  to  read  "  1,800 
volumes  of  books  as    per  catalogue"  as 
meaning  "  I  give  only  the  1,800  volumes 
described  in  the  catalogue,"  or  as  meaning 
"I   give   all   the   books    in   the   library, 
numbering  1,800,  and  all  which  are  de- 
scribed   in  a  catalogue "  1      Mr.    Justice 
Cave  was  of  opinion  that  the  latter  was 
the  true  meaning — ^namely,  **  I  give  all  the 
books    in    the   library,  which  books  are 
1,800  in  number,  and  I  further  say  that 
those  books  are  all  described  in  a  catalogue." 
If  that  be  the  true  view,  then  the  woixis 
"  as  per  catalogue  "  are  merely  a  further 
description  of  the  books  already  described. 
If  that  be  so,  then  I  think  the  de.<;crip- 
tion  of  the  books  comprised  in  the  bill 
of  sale  is  sufficient,  and  that  the  inven- 
tory is  in  that  respect  a  good  inventor}'. 
That  this  conclusion  is  right  is  proved  by 
the  fiujt  that  the  sheriff's  officer,  who  seized 
these  goods  under  a  ^.  fa.^  had  no  difficulty 
in  ascertaining  the  books  comprised  in  the 
hill  of  sale ;  he  found  no  more  there.     I 
am  clearly  of  opinion  that  the  objection 
cannot  be  sustained. 

LoPK,  L.J.— I  also  think  that  the 
appeal  must  be  dismissed.  The  first  ob- 
jection taken  to  the  validity  of  the  bill  of 
sale  is  that  the  catalogue  referred  to  in 
the  schedule  ought  to  have  been  regis- 
tered. It  seems  to  me  that  the  answer  to 
that  objection  is  contained  in  the  words 
of  section  10,  sub-section  2,  of  the  Bills  of 
S^e  Act,  1878.  The  words  are  :  "Such bill, 
Vol.  62.— Q.B. 


with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,"  shall  l>e 
registered.  Here  the  inventory  is  regis- 
tered, but  the  catalogue  is  neither  annexed 
to,  nor  referred  to  in,  the  bill  of  sale  at  all. 
I  am,  therefore,  clearly  of  opinion  that 
the  catalogue  need  not  be  registered.  The 
other  and  more  formidable  objection  is 
that  the  books  intended  to  be  assigned  by 
the  bill  of  sale  are  not  sufficiently  "speci- 
fically described  "  within  the  meaning  of 
section  4  of  the  Bills  of  Sale  Act,  1882. 
It  is  admitted,  or,  at  any  rate,  there  can 
be  little  doubt,  that  if  the  description  had 
been  "1,800  volumes  of  books,"  and  had 
stopped  there,  that  would  have  been  suffi- 
cient ;  but  the  objection  is  that  the  sche- 
dule adds  the  words  "  as  per  catalogue." 
Now  I  know  no  better  account  of  what  is 
a  specific  description  of  chattels  than  that 
given  in  the  case  of  Can'penter  v.  Deen  (3). 
There  Lord  Justice  Fry  says :  "  In  con- 
sidering what  is  the  meaning  of  the  words 

*  specifically  described,*  I  do  not  think  we 
have  any  occasion  to  enter  into  a  discus- 
sion of  the  meaning  of  the  word  *  specifi- 
cally.' It  seems  to  me  that  we  should 
look  at  the  scope  and  object  of  the  section. 
They  are,  in  my  opinion,  plain.  I  think 
they  are  to  facilitate  the  identification  of 
the  articles  enumerated  in  the  schedule 
with  those  that  are  to  be  found  in  the 
possession  of  the  gi^antor — that  is  to  say, 
to  render  the  identification  as  easy  a,s 
possible,  and  to  render  any  dispute  as  to 
the  intention  of  the  parties  as  rare  as 
possible,  and  to  shut  the  door  to  fraud  and 
controversy,  which  almost  always  arise 
when  general  descriptions  are  used  (5).'^ 
My  own  words  in  that  case  were  :  "  The 
section  requires  that  the  chattels  shall  be 

*  specifically  described.'  According  to  my 
view,  that  means,  described  with  such 
particularity  as  Ls  used  in  an  ordinary 
business  in  ventoiy  of  such  chattels  (6)." 
It  appears  to  me  that  the  description  here 
answers  all  the  requirements  there  re- 
ferred to.  When  the  heading  of  the  sche- 
dule, "The  whole  of  the  chattels  and 
things  at  present  at  Westoe  Vicarage," 
and  then, "  Study — 1,800  volumes  of  books 
as  per  catalogue,"  are  read  together,  I 
cannot  doubt  that  these  words  are  equiva^ 

(.5)  Law  Rep.  23  Q.B.  D.  at  p.  674. 
(6)  Law  Rep.  23  Q.B.  D.  at  p.  576. 
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lent  to  "  All  my  1,800  volumes  of  books," 
and  that  the  words  '^  as  per  catalogue ''  are 
only  additional  words  of  description.  ■ 

Kat,  L.J. — I  am  of  the  same  opinion 
on  both  points.  The  first  point  is  that 
the  catalogue  being  referred  to  in  the 
43chedule  ought  to  be  registered  with  the 
bill  of  sale.  That  depends  on  section  10, 
sub-section  2,  of  the  Bills  of  Sale  Act, 
1878.  But  when  the  language  there  is 
referred  to,  it  will  be  found  that  the 
"schedule"  and  the  ''bill  of  sale"  are 
sharply  contrasted,  and  that  the  schedule 
or  inventory  which  is  required  to  be  regis- 
tered must  be  referred  to  in  the  hill  of  sale. 

As  to  the  other  point,  the  difficulty  is 
greater,  and  seems  to  me  to  be  this.  By 
section  4  of  the  Bills  of  Sale  Act,  1882,  it 
is  rendered  necessary  that  there  shall  be 
annexed  to  every  bill  of  sale  a  schedule, 
which  is  to  be  a  schedule  "contain- 
ing an  inventory  of  the  personal  chattels 
comprised  in  the  bill  of  sale;  and 
such  bill  of  sale  ....  shall  have  effect 
only  in  respect  of  the  personal  chattels 
specifically  described  in  the  said  schedule ; 
4ind  shall  be  void,  except  as  against  the 
grantor,  in  respect  of  any  personal  chattels 
not  so  specificedly  described."  The  mean- 
ing of  that  is  that  there  shall  be  annexed 
to  the  bill  of  sale  a  schedule,  which  shall 
contain  a  description  sufficiently  specific 
to  enable  anybody  taking  the  bill  of  sale 
and  the  schedule  in  his  hand  to  identify 
the  things  assigned  without  the  aid  of  any 
other  document  whatever.  Therefore,  if 
here  it  could  be  made  out  that  the  books 
assigned  could  not  be  identified  without 
looking  at  the  catalogue,  the  bill  of  sale 
would  be  void  in  respect  of  those  books ; 
but  if  they  can  be  identified  by  looking 
only  at  the  bill  of  sale  and  the  inventory, 
then  the  bill  of  sale  is  good.  I  confess  I 
have  had  some  doubt  as  to  how  the  sche- 
dule here  should  be  construed,  but  upon  con- 
sideration 1  construe  it  thus  :  The  schedule 
begins  with  the  words,  "The  whole  of  the 
chattels  and  things  at  present  at  Westoe 
Vicarage,  aod  consisting  of  the  following." 
There  can  be  no  doubt,  therefore,  of  the 
intention  to  pass  the  whole  of  the  goods 
there  at  that  time,  and  consequently  you 
must  construe  the  words  that  follow  in 
accordance  with  that  general  description 


at  the  beginning.  Then  when  we  come 
to  the  "  Study  "  we  find  the  words  '*  1,800 
volumes  of  books  as  per  catalogue."  Do 
these  words  mean  "  all  the  books  in  my 
study  amounting  to  1,800  volumes,"  or 
"  such  of  the  books  in  my  study  as  are  in- 
cluded in  the  catalogue  "  %  If  they  mean 
the  former,  the  description  is  a  sufficient 
desciiption,  because  without  looking  at 
the  catalogue  you  can  determine  what 
books  have  passed,  and  the  reference  to 
the  catalogue  is  a  mere  additional  descrip- 
tion. I  think  that  this  is  the  true  mean- 
ing of  the  schedule.  I  think  the  descrip- 
tion is,  "  all  my  books  in  my  study,  which 
I  say  amount  to  1,800  volumes,  and  are 
mentioned  in  my  catalogue."  Taking  that 
view  of  the  schedule,  I  am  of  opinion  that 
the  decision  of  the  Court  below^  was  right, 
and  that  this  appeal  must  be  dismissed. 
Appeal  diamiaatd. 


Solioitors — Le  Riche  &  Stephens,  agents  for 
Davidson  &  Barker,  South  Shields,  for  plain- 
tiffs ;  E.  C.  Rawlings,  for  defendants. 
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Practice — Dismissal  of  Action — I^on- 
Delivery  of  Proper  Particulars — Order 
XIX.  rule  I^Order  XXV.  rule  4. 

The  Court  has  power ^  under  Order  XIX. 
rule  7,  to  maJce  an  order  dismissing  an 
action^  unless  particulars  are  delivered  by  a 
plaintiff  wiihin  a  certain  time. 

Semble,  also,  that  ^^ particulars^*  are 
"  pleadings  "  within  the  meaning  of  Order 
XXV.  ruU  4. 

Appeal  from  the  order  of  a  Divisional 
Court  dismissing  the  action,  unless  the 
plaintiff  delivered  proper  particulars  of 
his  claim  within  fifteen  days. 

The  action  was  brought  to  recover  a 
certain  sum  of  money  in  respect  of  certain 
services  alleged  to  have  been  rendered  by 
the  plaintiff  for  the  defendant  at  his  re- 
quest. 

*  Coram  Lord  Esher,  M.R.,  and  Lopes,  L.J. 
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An  order  was  made  on  the  30th  of 
May,  1892,  under  Order  XIX.  rule  7,  for 
delivery  by  the  plaintiff  of  particulars  of 
his  claim. 

A  further  order  for  delivery  of  par- 
ticulars within  ten  days  was  made  on  the 
15th  of  June,  and  again  on  the  4th  of 
July  another  order  was  made  dismissing 
the  action,  unless  particulars  were  de- 
livered by  the  plaintiff  within  a  week. 
The  plaintiff  then  delivered  particulars, 
which  were  not  considered  sufficient,  and 
the  defendant  thereupon,  on  the  4th  of 
August,  tO(»k  out  a  summons,  asking — 
first,  that  the  statement  of  claim  should 
be  struck  out  under  Order  XXV.  rule  4, 
as  firivolous  and  vexatious  ;  and,  secondly, 
that  the  action  should  be  dismissed,  unless 
the  plaintiff  delivered  proper  particulars 
within  seven  days. 

The  Master  made  the  order  asked  for 
by  the  defendant  by  the  summons,  and 
the  Judge  in  chambers  affirmed  his  deci- 
sion. 

The  Divisional  Court  (Mathew,  J.,  and 
Bruce,  J.),  on  appeal,  varied  the  order  by 
directing  the  action  to  be  dismissed,  unless 
the  plaintiff  delivered  proper  particulars 
within  fifteen  days. 

The  plaintiff  appealed  (1). 

J,  E.  I'oXj  for  the  plaintiff. 

J,  E.  BarUces^  for  the  defendant. 

Lord  £sher,  M.R. — In  this  case  an 
order  that  the  action  should  be  dismissed  ' 
was  made  by  the  Master,  and  this  order 
has  been  affirmed  both  by  the  Judge  in 
chambers  and  also  by  the  Divisional 
Court.  The  question  here  is  whether  we 
Me  prepared  to  differ   from  that  order. 

(1)  Order  XXV.  rule  4 :  "  The  Court  or  a 
Judge  may  order  any  pleading  to  be  struck  out, 
on  the  ground  that  it  discloses  no  reasonable 
canse  of  action  or  answer ;  and  in  any  such  case, 
or  in  case  of  the  action  or  defence  being  shewn 
by  the  pleadings  to  be  frivolous  or  vexatious, 
the  Court  or  a  Judge  may  order  the  action  to 
be  stayed  or  dismissed,  or  judgment  to  be 
entered  accordingly,  as  may  be  just." 

Order  XIX.  rule  7:  "A  further  and  better 
statement  of  the  nature  of  the  claim  or  defence, 
or  further  and  better  particulars  of  any  matter 
■^^Bted  in  any  pleading,  notice,  or  written  pro- 
ooeding  requiring  particulars,  may  in  all  cases 
1^  ordered,  upon  such  terms  as  to  costs  and 
otherwise  as  may  be  just." 
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The  appliciition  for  the  order  was  bjised 
on  two  grounds — fii-st,  that  the  action  was 
frivolous  and  vexatious ;  and,  secondly, 
that  an  order  had  been  made  for  proper 
particulars  to  be  given  within  a  limited 
time,  and  that  such  particulars  had  not 
been  given.  It  seems  to  me  that  if  either 
of  those  alternatives  was  made  out,  then 
the  Master  was  justified  in  making  an 
order  dismissing  the  action.  Now  an 
action  may  be  dismissed  upon  the  ground 
that  it  is  frivolous  and  vexatious  in  either 
of  two  ways — first,  under  Order  XXV. 
rule  4,  or  under  the  inherent  power  which 
the  Court  has  to  prevent  one  party  being 
oppressed  by  the  other.  The  question 
whether  this  action  can  be  brought  within 
the  provisions  of  Order  XXV.  rule  4, 
depends  upon  whether  for  that  purpose 
particulars  can  be  considered  as  part  of 
"  the  pleadings "  within  the  meaning  of 
that  rule.  I  am  strongly  inclined  to 
think  that  they  are  to  be  so  considered , 
and  that  it  is  to  be  construed  in  the 
largest  sense  given  to  it  by  the  definition 
clause.  Construing  it,  therefore,  in  that 
largest  sense,  I  think  that  where  parti- 
culars are  given  which  shew  that  the  pio- 
ceedings  are  frivolous  and  vexatious,  then 
an  order  may  be  made  dismissing  the 
action  in  the  one  case,  or  striking  out  the 
defence  in  the  other.  It  is  not,  however, 
necessary  to  finally  determine  that  point 
in  the  present  case,  because  I  have  no 
doubt  that  the  Court  has  inhei^nt  juris- 
diction to  stop  proceedings  which  are 
vexatious  and  frivolous,  or  oppressive,  or 
an  abuse  of  the  process  of  the  Court,  and 
that  an  order  to  stay  such  proceedings 
may  be  made  at  any  stage  of  the  proceed- 
ings. It  is  the  duty  of  the  Court  to  pro- 
tect parties  against  such  proceedings,  and 
the  Court,  when  it  is  convinced  of  that, 
has  inherent  jurisdiction  to  stop  them. 
An  order  was  here  made  upon  the  plaintiff 
to  give  particulars  of  the  services  alleged 
to  have  been  rendered  to  the  defendant ; 
if  there  were  none,  then  he  would  have  no 
cause  of  action  at  all,  and  there  would  be 
nothing  upon  which  an  account  stated 
could  be  supported.  The  plaintiff  was 
pressed  over  and  over  again  to  give  pai-- 
ticulars  of  those  services,  and  muht  have 
known  where,  when,  and  to  whom  they 
were  rendered ;  but   the  particulai-s   de- 
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livered  gave  no  information  at  all,  and 
the  inference  which  might  well  be  drawn 
fix)m  his  failure  to  give  proper  particulars 
would  be  that  he  nevei-  had  rendered  any 
services  at  all  to  the  defendant.  I  have 
€ome  to  the  conclusion  that  the  plaintifTs 
action  was  frivolous  and  vexatious,  and 
was  a  mere  attempt  to  obtain  payment  of 
a  large  sum  of  money  in  respect  of  ser- 
vices which  had  never  in  fact  been  ren- 
dered. The  Court,  under  those  ciixjum- 
stiinces,  has  an  inherent  jurisdiction  to 
stop  the  proceedings,  and  1  think  that 
the  action  ought  to  be  dismissed  upon 
that  gi-ound.  When  the  case,  however, 
came  before  the  Divisional  Court,  an  order 
was  made  dismissing  the  action,  unless 
particulai's  were  delivered  by  the  plaintiff 
within  a  certain  limited  time — namely, 
fifteen  days.  Now  that  order  raises  the 
<|uestion  whether  Order  XIX.  rule  7, 
which  provides  that  particulai's  may  be 
ordered  to  be  delivered  "  upon  such  terms 
as  to  costs  and  otherwise  as  may  be  just," 
empowei-s  the  Court  to  ordei*  particulars 
to  be  given,  and  also  to  impose  the  term 
that  unless  such  particular  are  deli- 
vered within  a  certain  time  the  action 
shall  be  dismissed.  None  of  the  Master's 
orders  were  made  under  this  rule,  but  the 
orders  which  he  made  were  disobeyed  by 
the  plaintiff',  and  I  think  that  the  Court 
has  power  under  the  rule  to  make  the 
order  in  question,  and  that  the  order  was 
properly  made  under  that  rule.  The  ap- 
peal must,  therefore,  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion. 
I  think  that  the  oixier  dismissing  the 
action  was  rightly  m$ide,  and  could  be 
justified  upon  three  gi*ounds.  In  the  fi i-st 
place,  with  regard  to  Order  XXV.  rule  4, 
it  was  said  that  the  action  could  not  he 
dismissed  under  that  rule,  because  the 
defect  relied  upon  by  the  defendant  was 
the  non-delivery  by  the  plaintiff"  of  *'  |>ar- 
ticulars,"  and  that  "  particulars  "  ai-e  not 
a  part  of  the  "  pleadings "  within  the 
meaning  of  that  rule.  It  is  not,  however, 
necessary  to  decide  that  point,  although  1 
should  be  inclined  to  hold  that  they  are. 
The  next  ground  upon  which  I  think  tlie 
ordei"  now  appealed  against  wjis  a  prof)er 
one  is  that  the  Court  has  inherent  juris. 


diction  to  prevent  an  abuse  of  the  pi-ocess 
of  the  Court ;  and  whei'e  the  pi*ocess  of  the 
Court  is  abused,  it  has  jurisdiction  to  dis- 
miss an  action  or  strike  out  a  pleading. 
Having  regard  to  the  cii-cumstances  of 
this  case — namely,  the  incapacity  of  the 
plaintiff  to  deliver  particulars  of  the  ser- 
vices which  he  alleges  to  have  rendered  to 
the  defendant — I  say  that  that  makes  it 
clear  to  my  mind  that  this  action  is  fiivol- 
ous  and  vexatious,  and  one  which  he  can- 
not imiintain.  He  is  the  person  who 
would  know  the  time  when,  the  place 
where,  and  the  circumstances  under  which 
those  services  were  given ;  but  he  has  not 
given  any  such  particulars.  I  can  come 
to  no  other  conclusion  than  tliat  in  truth 
and  in  ftict  he  has  no  cause  of  action 
iigainst  the  defendant,  and  it  would  be 
permitting  an  abuse  of  the  pit)cess  of  the 
Couit  if  the  action  were  allowed  to  pro- 
ceed. Then,  with  regard  to  Order  XIX. 
rule  7,  it  seems  to  me  that  what  has  taken 
place  here  justifies  the  order  which  was 
made,  and  that  it  was  a  right  and  proper 
order.  The  mile  of  Court  provides  that 
further  and  better  particulars  of  any 
matter  stated  in  any  pleading  i*equiring 
pirticulai'S  may  in  all  cases  be  ordered 
"  upon  such  terms  jis  to  costs  and  other- 
wise "  JUS  may  l>e  just.  That  rule  seems 
to  me  to  confer  power  to  dii^ect  particulars 
to  be  given  at  such  a  time  and  upon  such 
terms  as  may  be  just,  and  to  enable  terms 
so  imposed  to  be  enforced  in  a  most 
summary  and  effectual  manner.  I  there- 
foi-e  think  the  appeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors — Fox  &c  Joy,  for   plaintiff;  Lewis  & 
Le^is,  for  defendant. 
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THE   DUKE   OF 


Nov.  To.  f     "AKRisoNr.  ■ 

j^,     ..      {  RUTLAND   AND   OTHERS.* 

Jlighvxiy  Right  of  Public  to  pass  and 
repass — InJterference  uoit/i  Right  of  Shooting 
of  Otcner  of  adjoining  Land—Tresjxisser 
— DeclatiUion  of  Right  of  Otvner — Ord^ 
JCXV,  rule  5 — Practice, 

T/ie  Duke  of  Rutland  ivas  tJie  oioner  of 
certain  moors  over  which  he  had  rights  of 
shooting.  These  moors  wsi'e  intersected  by 
certain  highways^  t/te  soil  of  which  loas 
vested  in  the  duke  as  owner  of  t/ie  la/uls 
on  each  side  adjoining  the  highvcays.  TJie 
plaintiff  werU  on  to  port  of  the  highway, 
iiotfor  the  purpose  of  using  tfie  highway  as 
one  of  the  public,  for  passiiuj  and  repassing, 
hut  for  the  express  purpose  of  interfering 
with  tJve  duke's  right  of  shooting,  which 
right  was  being  then  exercised  by  certain 
of  his  friends.  The  duke's  keepers,  in 
order  to  prevent  t/iat  inierfei'owe,  seized  the 
plaintiff  and  held  him  domi  until  the 
shooting  ivas  over.  In  an  action  for  as- 
sault, Oie  defendants  pleaded  jttstificatvm, 
and,  (Utematively,  paid'  5«.  into  Court  as 
sufficient  to  satisfy  tfie  plaintiffs  claim. 
The  jury  at  the  trudfouivd  a  general  ver- 
dict for  t/te  defendants: — lleM,  tluU  the 
verdict  and  judgment  in  the  action  ought 
to  be  entered  in  favour  of  the  defendants, 
upon  Uie  ground  t/iat  the  plaintiff  wa,s  a 
trespasser,  in  that  he  was  not  v^ing  the 
highway  for  the  purpose  of  passiiig  and 
repassing  along  it  axscording  to  the  mxlinary 
mode  of  user  of  a  highway.  Held  also 
(Lord  Esher,  M.R.,  dissenting),  that  the 
C&urt  Juul  power  under  Order  JTAT.  rule  5 
to  make  a  declaration  that  the  plaintiff,  on 
the  facts,  was,  at  the  time  w/ien  he  inter- 
fered tait/i  the  legal  right  of  the  duke,  a 
trespasser. 

Application  for  a  new  trial. 

The  action  was  brought  to  recover 
damages  for  an  assault.  The  defendants 
justified  the  assaidt,  and  also  paid  bs.  into 
Court  *us  being  sufficient  to  sjitisfy  the 
plaintiff's  claim,  and  counter-claimed  for 
an  injunction.  Tlie  cii-cumstances  under 
which  the  assault  was  alleged  to  have  been 

*  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Kay.LJ. 


committed  are  set  out  at  length  in  the 
considered  judgments  of  the  Court.  The 
jictioii  came  on  for  tiial  before  Lord  Cole- 
ridge, C.J.,  and  a  special  jury,  who,  under 
the  dii-ection  of  the  Lord  Chief  Justice 
that  the  plaintiff  was  not  a  trespasser 
under  the  particular  circumstances  of  the 
case,  found  that  the  svun  paid  into  Court 
by  the  defendants  was  sufficient  to  satisfy 
the  plaintiff's  claim.  The  Lord  Chief  Jus- 
tice thereupon  ordered  judgment  to  be 
entei-ed  for  the  defendants  on  the  plain- 
tiff's claim,  and  for  the  plaintiff  on  the 
counter-claim,  and  pleas  justifying  the 
iissault. 

The  plaintiff  moved  for  a  new  trial,  on 
the  grounds  that  the  veixlict  was  against 
the  weight  of  evidence,  that  the  damages 
paid  into  Court  were  not  sufficient,  and 
that  the  jury  had  been  misdirected.  Tlie 
defendants  gave  ci"Oss-notice  of  motion  for 
a  new  trial,  or  to  entei*  judgment  for  them 
upon  the  issue  of  justification  and  upon 
their  counter-claim. 

The  plaintiff  i^  person. — There  was  clear 
evidence  of  an  assault  by  persons  acting 
under  the  authority  of  the  duke.  The 
plaintiff  had  a  right  to  be  upon  the  liigh- 
way,  and  the  defendants  had  no  right  to 
commit  an  assault  upon  him.  Under  the 
cii*cumstancas  the  damages  given  by  the 
jury  were  wholly  inadequate. 

Lord  Esher,  M.R. — We  are  all  of 
opinion  that  the  plaintiff  s  motion  for  a 
new  trial  fails. 

Sir  11.  Ja/ines,  Q.C.,  and  R.  M.  Bray, 
for  the  defendants,  in  .support  of  the 
ci*oss-motion. — ^The  Lord  Chief  Justice 
was  wrong  in  directing  the  jury  that  the 
plaintiff  was  not  a  ti-espasser.  The  soil 
of  a  highw^ay  is  vested  in  the  owner  of  the 
adjoining  land.  It  is  a<lmitted  here  that 
the  duke  is  the  owner  of  the  land  on  both 
sides  of  the  highway.  A  highway  is  only 
de<licated  to  the  public  to  a  limited  extent. 
The  ])ublic  have  the  right  to  pass  along 
a  higliAvay  for  the  purpose  of  going  from 
one  i)oint  to  another  })oint.  A  person 
who  goes  along  the  highway  for  another 
pui'pose  becomes  a  ti*espasser.  It  was 
clearly  proved  that  the  plaintiff  was  on 
the  highway  in  question,  not  for  the  piu'- 
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pose  of  passing  and  repassing  along  it  in 
the  ordinary  way  in  which  a  highway  is 
used,  but  for  the  express  purpose  of  inter- 
fering with  the  shooting.  The  essence  of 
the  defendants'  case  is  that  the  plaintiff 
was  a  trespasser  ah  initio.  The  cases  of 
The  Qtteen  v.  Fratt  (1),  Dovaston  v.  Payne 
(2),  and  Adams  v.  JKivers  (3)  clearly  shew 
that  the  plaintiff  was  not  using  the  high- 
way for  a  lawful  purpose — that  is,  he 
was  not  using  it  for  the  pui'pose  of 
passing  and  repassing  along  it  according 
to  the  ordinary  mode  of  user  of  high- 
ways. If  the  plaintiff  was  on  the  high- 
way for  any  purpose  other  than  to 
exercise  the  right  of  easement,  he  clearly 
would  be  a  trespasser.  If  once  the  right 
given  under  the  easement  is  exceeded, 
then  the  person  so  exceeding  it  is  a  tres- 
passer. A  person  has  no  right  to  trespass 
for  the  purpose  of  interfering  with  the 
rights  of  an  owner  to  shoot  over  his  own 
lajad. 

[Keehle  v.  HickeringiU  (4),  Stinson  v. 
Browning  (6),  and  6  &  7  Will.  4.  c.  60. 
s.  72  were  also  referred  to.] 

The  plaintiff  threatens  to  repeat  the 
trespass,  and  the  defendants  ask  for  a 
declaration  that  the  act  of  the  plaintiff 
was  such  a  misuse  of  the  soil  of  the  high- 
way as  to  amount  to  a  trespass.  The  Court 
clearly  has  power  to  make  such  a  declara- 
tion under  Order  XXV.  rule  5. 

Lastly,  the  Court,  having  all  the  ma- 
terials before  it,  has  power  to  enter  judg- 
ment for  the  defendants,  instead  of  sending 
the  case  down  for  a  new  trial — AUcock  v. 
HaU  (6)  and  Toulmin  v.  Millar  (7). 

The  plaintiff  in  person  replied. 

Cur.  adv,  vult. 

Dec.  3,  1892.— Lord  Esher,  M.R.— 
This  action  is  brought  by  the  plaintiff 
against  the  Duke  of  Rutland,  and  certain 
other  persons  who  acted  under  his  autho- 
rity, to  recover  damages  for  an  assault. 

(1)  4  E.  &  B.  860;  24  Law  J.  Rep.  M.C.  113. 

(2)  2  H.  Bl.  527. 

(3)  )  1  Barb.  Rep.  390  (Amer.). 

(4)  11  East,  574,  note. 

(6)  36  Law  J.  Rep.  M.C.  162;  Law  Rep. 
1  O.P.  321. 

(6)  60  Law  J.  Rep.  Q.B.  416;  Law  Rep. 
[1891]  1  Q.B.  444. 

(7)  67  Law  J.  Rep.  Q.B.  .301;  Law  Rep. 
12App.  Cas.  746. 


The  defen<lants  pleaded  a  justification,  and 
alternatively  paid  6«.  into  Court  as  suffi- 
cient to  stitisiy  the  plaintiff's  claim,  and 
they  also  put  forward  a  counter-claim. 
The  case  was  tried  before  the  Lord  Chief 
Justice  and  a  special  j  ury.  The  jury  found 
a  verdict  for  the  defendants  on  the  plain- 
tiffs claim,  and  on  the  counter-claim  the 
Lord  Chief  Justice  directed  a  verdict  to  be 
entered  for  the  plaintiff  in  the  action — that 
is,  the  defendant  on  the  counter-claim. 
The  plaintiff  moved  for  a  new  trial,  on  the 
ground  that  the  verdict  on  the  claim  for 
the  defendants  was  wrong,  and  could  not 
be  justified ;  and  the  defendants  moved  for 
judgment  to  be  entered  for  them  on  the 
plea  of  justification  and  counter-claim. 

The  main  facts  of  the  case  were  not 
really  in  dispute.  The  duke  and  his 
{i*iends  had  a  right  to  shoot  over  certain 
moors,  and  upon  the  occasion  in  question 
were  exercising  that  right.  The  plaintiff, 
from  some  perverted  notion,  went  out 
upon  a  highway  which  crossed  the  moors, 
knowing  that  the  highway  closely  ap- 
proached the  place  w^here  the  duke  and 
his  friends  would  be  exercising  the  un- 
doubted right  of  shooting.  The  duke  was 
the  owner  of  the  land  on  both  sides  of  the 
highway,  and  the  soil  of  the  highway  was 
therefore  vested  in  him.  The  plaintiff 
went  out  along  that  highway  across  the 
moor,  not  for  the  purpose  of  using  the 
highway  as  a  highway  in  order  to  go  to 
any  particular  place,  but  for  the  sole  pur- 
pose of  incommoding  and  disturbing  the 
duke  and  his  friends  in  the  exercise  of 
the  duke's  undoubted  right  of  shooting. 
He  went  on  to  the  highway  near  the  butts 
where  the  game  were  about  to  be,  and 
necessarily  would  be,  driven,  as  the  butts 
were  then  placed  near  the  highway ;  and, 
knowing  that  the  game  would  be  driven 
across  the  highway  in  the  direction  of  the 
butts,  he  went  on  to  the  highway  in  order 
to  prevent  the  birds  from  crossing  the 
highway.  He  went  there  for  the  purpose 
of  interfering  with,  and  did  in  fact  inter- 
fere with,  the  rights  of  the  duke ;  but  when 
he  was  asked  to  desist  from  waving  his 
pocket-handkerchief  and  opened  umbrella, 
he  refused  to  do  so.  The  duke's  servants, 
the  keepers,  then  took  hold  of  him  and 
held  him  down  on  the  gix)und  until  the 
drive  was  over,  for  the  sole   purpose  of 
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preventing  him  interfering  with  it,  and 
they  only  held  him  down  as  long  as  was 
necessary  to  prevent  him  so  interfering. 
It  cannot  he  maintained  that  they  used  a 
greater  degree  of  violence  than  was  neoes- 
.sary,  because  one   of  the  keepers  asked 
whether  he  was  being  hurt,  and  he  asked 
for  a  song.     The  defendants  pleaded  justi- 
iication,  upon  the  ground  that  the  plain- 
tiff was  trespassing  upon  the  duke's  land 
for  the  sole  purpose  of  interfering  with 
the  duke's  enjoyment  of  and  rights  over 
his  own  land,  and  that  they  used  no  more 
force  than   was  necessary;    and   in   the 
alternative  they  paid  6«.  into  Coiui>,  and 
pleaded  that  that  was  sufficient.      The 
jury  found  a  general  verdict  for  the  defen- 
dants, and  they  might  have  thought,  no 
doubt,  that  even  if  an  excess  of  force  had 
been  used,  yet  ba.  were  sufficient  damages. 
The  Lord  Chief  Justice,  being  very  anxious 
to  maintain  the  rights  of  the  public  over 
highways — an  anxiety  with  which  I  have 
the  greatest  sympathy — directed  the  jury, 
as  a  matter  of  law,  that  the  plaintiff  was 
not  trespassing  on  the  land  of  the  duke. 
Notwithstanding  that  direction,  the  judg- 
ment for   the  defendants  on   the  claim 
must  be  a  right  judgment,  because,  which- 
ever way  the  matter  is  looked  at,  the  jury 
found  that  5«.  was  sufficient.     That  direc- 
tion, however,  prevented  the  vei-dict  being 
entered  for  the  defendants  upon  the  issue 
whether  the  plaintiff  was  a  trespasser,  and 
the  verdict  has  been  entered  on  that  issue 
for  the  plaintiff.     The  direction  of  the 
Lord  Chief   Justice  also  prevented  any 
verdict  whatever  being  entered  for  the 
defendants  upon  the  counter-claim.  Under 
the  circumstances,  the  plaintiffs  appeal 
against  the  verdict  of  the  jurj'  cannot 
be  maintained,  and   must  therefore  fail. 
Upon  the    cross-appeal,   Sir    H.   James 
asked  the  Court  to  enter  the  verdict  and 
judgment  upon  the  issue  of  justification 
for  the  defendants,  and  also  the  verdict 
and  judgment  for  the  defendants  on  the 
counter-claim.     With  regard  to  the  result 
of  part  of  that  I  have  no  doubt.     I  think 
that  the  verdict  on  the  issue  of  justifica- 
tion to  the  plaintiff's    claim  should  be 
entered  for  the  defendants,  and  that  the 
verdict  on  the  counter-claim   should,  if 
they  were    asked   for,    be    entered    for 
them  for  at  least  nominal  damages.  There 


is  also  another  claim  upon  the  counter- 
claim, with  which  I  will  deal  presently. 

I  have  great  difficulty  in  expressing 
carefully  the  reasons  for  my  judgment,  so 
as  to  uphold  the  law  with  regard  to  the 
rights  of  the  duke,  the  owner  of  the  land, 
without  interfering  with  the  largest  pos- 
sible rights  of  the  public  to  the  enjoyment 
of  the  highway.  The  duke,  or  those  who 
were  acting  tor  him  in  what  was  done, 
took  a  very  unusual  and  delicate  course. 
The  plaintiff  was  undoubtedly  on  the 
highway,  and  he  was  not  merely  told  to 
move  on,  which  he  refused  to  do,  but  he 
was  actually  seized  and  controlled,  and  in 
law  imprisoned  for  a  time.  That  was 
a  strong  proceeding,  which  ought  to  be 
taken  only  with  great  care,  and  puts  the 
person  who  so  acts  in  great  jeopardy  of  a 
civil  action.  It  was  said  on  behalf  of  the 
duke  that  the  plaintiff  was  trespassing  on 
the  soil  of  the  highway,  which  is  land 
vested  in  the  duke.  The  question  is 
whether  he  was  trespassing  on  the  land, 
and  what  is  the  nature  of  the  trespass. 
The  true  rule  with  regard  to  the  nature 
of  the  user  of  a  highway  has  been  laid 
down  in  TltA  Queen  v.  PraU  (1).  The 
Lord'  Chief  Justice  at  the  trial  of  this 
action  took  objection  to  the  ruling  in  that 
case,  upon  the  ground  that  it  was  a 
criminal  case  ;  but  upon  examination  it 
will  be  found  that  the  question  there  de- 
pended upon  whether  the  man  was  a  tres- 
passer on  the  land  of  the  prosecutor,  and 
whether  what  he  did  was  or  was  not  a 
trespass.  The  prosecutor  was  the  owner 
of  the  soil  on  both  sides  of  the  land  there 
in  question,  which  was  a  highway,  and  the 
man  was  charged  with  the  offence  of  tres- 
passing in  pursuit  of  game.  The  very 
foundation  of  the  charge  was  that  the  man 
was  committing  a  trespass  on  the  land  of  the 
prosecutor ;  he  went  on  to  that  land,  as 
in  the  present  case,  not  for  the  purpose  of 
using  it  as  a  highway,  but  solely  for  an- 
other purpose — to  search  for  game.  That  is 
so  stated  by  Lord  Campbell — "Then  Pratt, 
being  on  that  land,  was  undoubtedly  a 
trespasser  if  he  went  there,  not  in  the 
exercise  of  the  right  of  way,  but  for  the 
purpose  of  seeking  game,  and  that  only. 
If  he  did  go  there  for  that  purpose  only, 
he  committed  the  offence  named  in  the 
Act ;  he  trespassed  by  being  on  the  land 
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in  pursuit  of  game.  The  evidence  of  hL< 
being  there  for  that  purpose  Ls  ample." 
If,  therefore,  a  man  goes  upon  a  highway, 
the  soil  of  which,  or  of  the  part  in  f |ues- 
tion,  belongH  to  the  owner  of  the  adjoin- 
ing land,  not  for  the  puqxMe  of  u.sin^ 
that  part  of  it  as  a  highway,  but  only  for 
some  other  puq>of«.  whether  that  purpose 
be  in  itself  a  lau-ful  one  or  not,  then  he 
is  a  trespasser.  That  is  stated  by  >lr. 
Justice  Crompton,  who  said  that  he  took 
it  to  be  clear  law  that  if  a  man  u.*^  the 
land  over  which  there  is  a  right  of  way, 
for  any  purpose  lawful  or  nnlawfiil  other 
than  that  of  parsing  and  repassing,  he  is 
a  trespasser.  I  think  that  case  Ls  an 
authority  for  that  pi-oposition,  and  it  was 
founded  on  earliei-  cases,  and  Ls  in  my 
opinion,  supported  by  subsequent  deci- 
sions. Upon  the  ground,  therefore,  that 
the  plaintiff  was  ii{ion  a  \yQxt  of  the  high- 
way, the  soil  of  whicli  belonged  to  the 
duke,  not  for  the  purpose  of  imssing  and 
repassing,  or  for  any  reasonable  or  usual 
mode  of  using  the  highway  as  a  highway, 
I  think  he  was  a  trespasser.  If  the  lan- 
guage of  Mr.  Justice  Erie  and  Mr.  Ja«i- 
tice  Crompton  in  Tfie  Queen  v.  Pratt  (1) 
were  construed  too  largely,  it  would  in- 
terfere with  the  universal  mode  of  user  of 
highways  in  this  country,  and  in  a  way 
which  would  be  derogating  j&^m  the  rights 
of  the  public  so  as  to  cause  gretit  mischief. 
I  think  it  would  be  going  too  far  to  say 
that  a  person  may  pass  along  the  highway, 
and  that  if  he  does  anything  more  than 
so  pass  he  Ls  a  trespasser.  The  public 
may  pass  and  repass  along  highways,  but 
certain  things  are  done  u{)on  them  which 
have  come  to  be  recognised  as  things  done 
by  the  public  in  the  reasonable  and  usual 
mode  of  user  of  the  highway,  and  if  a 
person  does  no  more  than  that  then  he  is 
not  a  trespasser.  Thus  if  a  person  were 
passing  along  a  highway  for  the  purpose 
of  doing  something  on  the  owner's  land  at 
a  place  further  along  the  highway,  which 
would  make  him  a  trespasser  at  that  place, 
he  would  not  be  a  tres{>asser  whilst  he 
was  so  passing  along  the  highway  and 
using  it  in  the  oixlinaiy  mode  of  user,  and 
he  could  not  be  interfered  with  by  the 
owner  of  that  part  of  the  soil.  So  also, 
if  a  person  were  to  pass  along  a  highway 
with  the  intention  of  getting  on  to  the 


land  of  the  same  owner  further  on,  and 
was  using  the  highway  for  that  purpose 
only,  it  could  not  be  said  that  he  would 
be  a  trespasser  while  so  passing  along  it, 
although  he  had  the  intenticxi  to  pass 
from  it  to  the  other  land  of  the  owner. 
In  the  present  case  the  plaintiff  was  using 
this  part  of  the  highway  for  the  express 
purpose  of  interfering  with  the  shooting, 
and  not  for  the  purpose  of  going  on  to 
some  other  land  belonging  to  the  duke, 
the  owner  of  the  soiL  The  plaintiff  hei-e 
walked  up  and  down  the  highway,  using 
it  as  a  place  from  which  he  was  to  do 
certain  things  for  the  piu-pose  of  inter- 
fering with  the  shooting;  he  was  not 
using  it  for  the  purpose  of  passing  and 
i-epassing.  or  in  the  ordinaiy  and  usual 
way  in  which  persons  use  a  highway,  but 
he  was  clearly  using  it  for  the  purpose  of 
interfeiing  ^ith  the  rights  of  the  duke, 
and  he  was  therefore  a  trespasser.  The 
question  whether  a  person  was  using  a 
highway  in  a  reasonable  and  usual  manner 
might,  if  it  arose,  be  a  question  for  the 
juiy.  Here  the  Lord  Chief  Jvujtice  di- 
rected the  jury  that  the  plaintiff  was  not 
a  trespasser.  I  think  the  facts,  however, 
are  so  clear  that  we  are  bound  to  say  he 
was  a  trespasser ;  and,  therefore,  upon  the 
cross  motion,  which  is  to  enter  the  verdict 
for  the  defendants  on  the  issue  of  justifi- 
cation, I  think  that  it  ought  to  be  entered 
for  them  on  that  issue,  as  the  plaintiff 
wholly  fails  on  that  issue.  With  regard 
to  the  counter-claim,  1  have  the  misfor- 
tune to  differ  fiK)m  the  other  members  of 
the  Court.  What  was  asked  for  in  the 
pleadings  was  an  injunction;  but  at  the 
bar  the  defendants  did  not  ask  for  a 
verdict  and  judgment  for  nominal  dam- 
jiges,  but  for  a  declaration,  the  injunc- 
tion not  being  pressed  for.  Now  I  have 
always  declined  since  I  became  a  member 
of  this  Court  to  bring  the  procedure  of 
the  Court  of  Chancery  into  an  ordinary 
common  law  action,  and  I  myself  think 
that  that  procedure  should  not  be  in- 
troduced into  common  law  actions  except 
in  extreme  cases.  The  trespa£»  here  was 
committed  by  a  person  with  an  irregulated 
and  obstinate  mind,  and  the  damages,  if 
any,  are  so  small  that  they  are  not  even 
asked  for  by  the  defendants.  If  the 
plaintiff  repeated  the   trespass,    a  jury 
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Siarruon  y.  Duke  of  Rutla/nd^  -^PP' 
''^ould    probably   give    more    substantial 
<)^unages;  but    if    an    injunction    were 
^x-anted,  the  plaintiff,  if  he  disobeyed  it, 
'^^'ould  have  to  go  to  prison,  and  that,  it 
^^ems  to  me,  would  be  to  bring  the  very 
^^vere  procedure  of  the  Court  of  Chancery 
^ito    an    ordinary  common  law    action, 
^^e  defendants  here  decline  to  ask  for  an 
^Xij unction,  but  say  they  will  be  satisfied 
^th  a  declaration.      I  again  ask   what 
would  be  the  possible  use  of  such  a  de- 
claration against  this  plaintiff?     It  might 
be  of  some  use  for  the  purpose  of  carrying 
out  a  decree,  but  I  think  it  would  be 
wholly  misplaced  in  such  a  case  as  this. 
The  consequence  of  allowing  it  would  be 
that  in  almost  every  common  law  action 
a   declaration    or    injunction    would    be 
asked    for  and  the    costs  increased.      I 
have   also   always  said  that   where   the 
principles  of  equity  and  of  common  law 
conflict  with  regard  to  the  same  matter, 
there    the   principles   of   equity  are    to 
prevail;    but  not  that  where    there    is 
a  difference  between  the  practice  of  the 
two  Courts,  the  equity  practice  is  to  be 
followed.     I  think  that  the  Lord  Chief 
Justice  ought  not  to  have  been  called  on 
to  make  such  a  declaration.     It  would  be 
fiitile,  and  would  have  no  effect.   Although 
J  differ  from  the  other  members  of  the 
^urt  on  this  point,  I  agree  that  the  ver- 
^ct  and  judgment  should  be  entered  for 
yUB  (/^fondants  on  the  counterclaim  for 
jjQfpix^^  damages.    I  sympathise  with  the 
.^  o£the  Lord  Chief  Justice  to  keep 
u60^sr^glxts  of  the  public  as  large  as  pos- 
*!^^  ®^  against  the  owners  of  the  soil  of 
^nways,  and  my  remarks  are  not  con- 
^^    to   sporting  rights.     The  plaintiff's 
ftpplicatiion  fiuls,  and  must  be  dismissed 
^th    oosts;   and   the  defendants'  appli- 
cation xxxust  be  allowed  with  costs. 

^  ^^^^B5S,  L.  J. — This,  to  my  mind,  is  a  case 
^I'ea.ti  importance,  which  must  be  my 
■  j^^^  for  delivering  a  somewhat  lengthy 
^^^^tit. 

^^  ^^  is  an  action  of  trespass  to  the  per- 
^©fe  t^^g^^  ^y  ^^^  plaintiff  against  the 
j^ij^  J?J*^ait8,  claLomig  damages  and  an  in- 
dQ£  ^^^H.  The  defendants,  amongst  other 
tli^  ^^^is,  justified  the  alleged  trespass  on 
itig  ^^o^nd  that  the  plaintiff  was  trespass- 
^Pon  the  soil  of  the  defendant,  the 
>^0L.  62.— Q.B. 


121 


Duke  of  Rutland,  for  the  purpose  of  in- 
terfering with  the  legal  right  of  shooting 
belonging  to  the  said  duke,  which  by  his 
friends  and  keepers  duly  authorised  in  that 
behalf  he  was  then  exercising,  and  alleg- 
ing the  use  of  no  greater  force  than  was 
necessary  for  the  purpose  of  abating  such 
trespass.  The  defendant,  the  Duke  of 
Rutland,  also  counter-claimed  against  the 
plaintiff  in  respect  of  a  trespass  by  the 
plaintiff  to  the  soil  of  the  said  duke,  and 
for  his  interference  with  the  exercise  by 
the  said  duke  of  his  legal  right  of  sport- 
ing over  his  said  lands,  alleging  threats  to 
continue  and  repeat  such  unlawful  inter- 
ference, and  claiming  an  injunction  and 
damages.  Alternatively,  the  defendants 
brought  into  Court  the  sum  of  58.  in 
satis&ction  of  all  the  causes  of  action  of 
the  plaintiff.  The  plaintiff  joined  issue 
on  the  defendants'  defence,  and  denied 
the  allegations  in  the  counter-claim. 

The  case  came  on  to  be  tried  before  the 
Lord  Chief  Justice.  So  far  as  material, 
the  facts  may  be  stated  as  follows  :  At  the 
time  in  question  the  Duke  of  Rutland 
was  lawfully  exercising  sporting  rights 
over  certain  moors  belonging  to  him. 
These  moors  were  in  certain  parts  inter- 
sected by  certain  highways.  The  soil  of 
such  highways,  subject  only  to  the  ease- 
ment of  passing  and  repassing  which  be- 
longed to  the  public,  was  vested  in  the 
said  duke,  he  being  the  owner  of  the 
lands  on  each  side  adjoining  the  said 
highways.  Butts  were  erected,  at  some 
places  near  the  said  highways,  at  other 
places  at  a  distance  of  two  hundred  yards 
from  the  highways,  for  the  purpose  of  the 
sportsmen  concealing  themselves  from  the 
grouse  which  were  to  be  driven  towards 
them.  The  vision  of  the  grouse  is  signally 
acute,  and  very  little  will  induce  them  to 
shy  away  from  the  butts  and  follow  a 
course  which  would  be  out  of  reach  of  the 
guns  of  the  sportsmen  occupying  the  butts. 
The  plaintiff,  knowing  this,  and  believing 
that  he  had  cause  of  annoyance  with  the 
duke  or  with  his  predecessor  in  title, 
placed  himself,  avowedly  and  admittedly, 
on  the  highway  in  such  a  position  and  so 
acted  as  to  prevent  the  grouse  from  ap- 
proaching the  butts.  The  plaintiff  had 
done  this  on  former  occasions,  and  had 
threatened  to  continue  so  to  act  whenever 
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the  duke  drove  his  moors.  Some  years 
before  the  moors  had  been  let  to  a  tenant. 
During  that  time  the  plaintiff,  who  had 
been  paid  by  the  tenant,  had  desisted 
from  any  interference  with  the  shooting 
on  the  moors ;  but,  so  soon  as  the  duke 
resumed  the  shooting  on  his  moors,  so 
soon  did  the  plaintiff'  renew  his  interfer- 
ence with  the  sport.  It  was  an  undis- 
puted fact  in  the  case  that  the  plaintiff 
did  not  use  the  soil  of  the  highway  as  one 
of  the  public  for  passing  and  repassing,  or 
for  the  legitimate  purpose  of  travel,  but 
was  at  the  times  in  question  using  it  for 
the  purpose  of  interfering  with  and  ob- 
structing the  legal  right  of  the  duke  to 
exercise  sporting  rights  over  his  said 
moors.  There  was  a  conflict  of  evidence 
as  to  the  amount  of  force  used  by  the  de- 
fendants in  their  attempts  to  prevent  the 
plaintiff  interfering  with  the  sport.  In 
these  circumstances  the  Lord  Chief  Jus- 
tice directed  the  jury  that  the  plaintiff 
was  not  a  trespasser,  and  that,  therefore, 
what  the  defendants  did  could  not  be 
justified;  that  the  defendants  had  no 
cause  of  action  on  their  counter-claim ; 
and  that  the  only  question  which  they 
would  have  to  consider  was  whether  5«. 
was  enough  to  compensate  the  plaintiff 
for  the  acts  of  the  defendants.  The  Lord 
Chief  Justice  said :  "I  do  not  think  the 
plaintiff  was  a  trespasser.  I  do  not  think, 
therefore,  that  what  was  done  to  him  was 
lawful " — and  again  :  "  The  trespass  is 
hardly  denied,  and  is  attempted  to  be 
justified  on  grounds  that,  in  my  judgment, 
fail.  The  trespass,  therefore,  remains  a 
trespass,  not  a  lawful  act.  It  is  an  un- 
lawful act.  Five  shillings  has  been  paid 
in  respect  of  that  unlawinl  act.  In  your 
judgment,  is  5«.  enough  1  If  5«.  is  enough, 
verdict  for  the  defendants.  If  6«.  is  not 
enough,  then  verdict  for  the  plaintiff,  with 
such  an  addition  to  the  5^.  as  you  think 
on  the  whole  necessary."  The  jury  there- 
upon found  a  verdict  for  the  defendants 
on  the  claim,  thinking  5«.  enough,  and  the 
Lord  Chief  Justice  ordered  judgment  to 
be  entered  for  the  defendants  on  the  claim, 
and  for  the  plaintiff  on  the  counter-claim 
and  pleas  justifying  the  trespass.  The 
result  is  that,  while  the  defendants  succeed 
on  the  issue  raised  as  to  the  hs.  paid  into 
Court,  the  plaintiff  has  had  the  verdict 


entered  for  him  on  the  issues  raised  by  the 
pleas  of  justification,  and  has  judgment  on 
the  counter-claim.  This  arises  from  the 
holding  of  the  Lord  Chief  Justice  that  the 
plaintiff  was  not,  under  the  circumstances, 
a  trespasser.  The  plaintiff  and  defendants 
have  both  appealed  to  the  Court,  the 
plaintiff  seeking  judgment  for  him  on  the 
claim  so  &.r  as  the  issue  with  regard  to  59. 
being  enough  to  satisfy  the  claim  is  con- 
cerned, alleging  the  5«.  to  be  contemptuous 
and  inadequate ;  and  the  defendants  seek- 
ing to  have  judgment  entered  for  them  on 
the  pleas  justifying  the  trespass  and  on 
the  counter-claim. 

With  great  deference  I  am  of  opinion 
that  the  Lord  Chief  Justice  was  wrong  in 
directing  the  jury  that  on  the  facts  as  ad- 
mitted the  plaintiff  was  not  a  trespasser. 
In  my  opinion,  the  Lord  Chief  Justice 
ought  to  have  told  the  jury  that  the 
plaintiff,  on  the  admitted  facts,  was  a 
trespasser,  and  that  the  pleas  justifying 
the  trespass  and  the  counter-claim  must 
be  found  for  the  defendants,  and  that  the 
only  question  they  had  to  consider  was 
whether  there  had  been  an  excess  of  force 
used  in  abating  the  trespass ;  and,  if  so, 
whether  5«.  was  enough  to  compensate 
the  plaintiff  for  such  excess.  The  Lord 
Chief  Justice  ought  further  to  have  told 
the  jury  that  if  there  was  no  excess,  then 
they  must  find  everything  for  the  de- 
fendants ;  but  if  there  was  an  excess,  then 
if  5^.  was  enough,  they  ought  still  to  find 
everything  for  the  defendants ;  but  if,  on 
the  other  hand,  they  thought  5«.  was  not 
enough,  then  they  should  find  for  the 
plaintiff  for  such  sum  as  in  their  opinion 
he  was  entitled  to  beyond  the  5«.  The 
jury  were  of  opinion  that  5«.  was  enough 
to  cover  everything  to  which  the  plaintiff 
was  entitled.  Their  finding  on  that  issue 
is  therefore  conclusive,  and  the  verdict 
and  judgment  in  that  respect  must  stand. 
But  ought  the  Lord  Chief  Justice  to  have 
told  the  jury  that  the  plaintiff  was  not  a 
trespasser  % 

The  interest  of  the  public  in  a  highway 
consists  solely  in  the  right  of  passage ;  the 
soil  and  freehold  over  which  that  right  of 
way  is  exercised  is  vested  in  the  owner  or 
owners  of  the  adjoining  land,  who  may 
maintain  actions  of  trespass  against  per- 
sons infringing  his  or  their  rights  therein ; 
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as,  for  instance,   by  permitting  cattle  to 
depasture  thereon.     In  Dovaston  v.  Payne 
<2)   Mr.  Justice  Buller  says:  "Whether 
the  plaintiff  was  a  trespasser  or  not  de- 
pends on  the  £eu;t  whether  he  was  passing 
and  repassing  and   using  the  road  as  a 
"highway,  or  whether  his  cattle  were  in  the 
road  as  trespassers."     Again,  Mr.  Justice 
Heath  says :"  If  it  be  a  way,  he  must 
shew  that  he  was  lawfully  using  the  way ; 
for  the  property  is  in  the  owner  of  the 
soil,  subject  to  an  easement  for  the  benefit 
of  the  public."     In  the  case  of  The  Queen 
V.  Pratt  (1),  Pratt  had  been  convicted  by 
Justices  under  1  &  2  Will.  4.  c.  32.  s.  30, 
of  committing  a  trespass  by  being  in  the 
daytime  on  land  in  the  occupation  of  one 
Bowytt",  in  search  of  game.     On  appeal,  a 
Case  was  reserved  by  the  Sessions  for  the 
opinion  of  the  Court,  and  the  facts  ap- 
peared to  be  that  Pratt  was  in  the  daytime 
on  a  public  road  (the  soil  of  which  as  well 
as  the  land   on  both   sides   belonged  to 
Bowyer)  carrying  a  gun  and  accompanied 
by  a  dog,  that  Pratt  sent  the  dog  into  a 
cover  by  the  roadside   which  was  in  the 
actual  occupation  of  Bowyer,  and  that  a 
pheasant  flew  across  the  road   from  the 
cover  and  was  fired  at  by  Pratt,  who  was 
stiU  standing  upon  the  road.     Upon  these 
fiwjts  the  Court  held  that  the  conviction 
was  right,  the  road  being  land  in  the  oc- 
cupation of  Bowyer,  subject  only  to  the 
right  of  way  of  the  public ;  and  the  evi- 
dence shewed  that  Pratt  was  not  on  the 
road  in  the  exercise  of  the  right  of  way, 
but    for    another    purpose — namely,   the 
search  for  game,  and  that  thus  he  was  a  tres- 
passer.    "  On  these  facts,"  said  Lord  Chief 
Justice  Campbell,  "  I  think  that  the  magis- 
trates were  perfectly  justified  in  conclud- 
ing that  Pratt  was  trespassing  on  land  in 
the  occupation  of  Mr.  Bowyer  in  search  of 
game.     He  was,  beyond  all  controversy, 
on  land  the  soil  and  freehold  of  which  were 
in  the  owner  of  the  adjoining  land — that 
is,  Mr.  Bowyer.     It  is  true  the  public  had 
a  right  of  way  there ;  but,  subject  to  that 
right,  the  soil  and  every  right  incident  to 
the  ownership  of   the   soil  was   in  Mr. 
Bo\p?yer.    The  road,   therefore,   mupt  be 
considered  as  Jlr.  Bowyer*s  land.     Then 
"^tt,  being  on  that  land,  was  undoubtedly 
a  trespasser  if  he  went  there,  not  in  exer- 
Oflo  of  the  right  of  way,  but  for  the  pur- 
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pose  of  seeking  game  and  that  only.  If 
he  did  go  there  for  that  purpose  only,  he 
committed  the  offence  named  in  the  Act : 
he  trespassed  by  being  on  the  land  in  pur- 
suit of  game.  The  evidence  of  his  being 
there  for  that  purpose  is  ample.  He 
waved  his  hand  to  the  dog;  the  dog 
entered  the  cover  and  drove  out  a  pheasant, 
and  Pratt  fired  at  it.  The  magistrates 
were  fully  justified  in  drawing  the  conclu- 
sion that  he  went  there,  not  as  a  passenger 
on  the  road,  but  in  search  of  game."  Mr. 
Justice  Erie,  in  the  same  case,  says : 
"  There  can  be  no  doubt,  in  fact,  that 
Pratt  was  on  the  land,  and  that  he  was  in 
search  of  game ;  but  it  is  said  he  could 
not  be  a  trespasser  because  it  was  a  high- 
way. But  I  take  it  to  be  clear  law  that, 
if  in  fact  a  man  be  on  land  where  the 
public  have  a  right  to  pass  and  repass,  not 
for  the  purpose  of  passing  and  repassing, 
but  for  other  and  different  purposes,  he 
is  in  law  a  trespasser,  like  the  cattle  in 
Dovaston  v.  Payne*'  (2).  Mr.  Justice 
Crompton,  in  the  same  case,  says :  "  I  take 
it  to  be  clear  law  that  if  a  man  use  the 
land,  over  which  there  is  a  right  of  way, 
for  any  purpose  lawful  or  unlawful  other 
than  that  of  passing  and  repassing,  he  is 
a  trespasser."  I  do  not  think  the  language 
used  by  the  learned  Judges  in  that  case 
too  large,  or  that  it  in  any  way  imperils  the 
legitimate  use  of  highways  by  the  public. 
The  Lord  Chief  Justice,  however,  appeal's  to 
have  thought  that  this  decision  was  founded 
on  the  feet  that  Pratt  was  committing  an 
offence  on  the  highway.  The  Lord  Chief 
Justice  says — I  quote  his  own  words  :  "  As 
he  was  using  the  highway  not  to  pass  and 
repass,  but  to  be  guilty  of  a  criminal  of- 
fence, the  Judges  held  that,  he  being  on 
the  highway  for  the  purpose  of  committing 
that  criminal  offence,  he  was  none  the  less 
doing  that  criminal  offence  because  he  was 
on  the  highway ;  but  they  could  not  take 
exception  and  say  he  had  a  right  to  be 
there  as  he  had  for  all  purposes,  and  try 
to  make  that  a  defence  for  being  there  for 
a  criminal  purpose."  In  my  opinion  that 
is  not  the  ground  of  the  decision.  The 
ground  of  the  decision  is  that  Pratt  was 
using  the  highway  for  purposes  other  than 
hose  of  legitimate  travel,  and  was,  there- 
ore,  a  trespasser  on  the  soil  and  freehold 
of  the  adjoining   owner;    he  could     ot 
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The  conclusion  which  I  draw  from  the 
authorities  is  that,  if  a  person  uses  the 
soil  of  the  highway  for  any  purpose  other 
than  that  in  respect  of  which  the  dedica- 
tion was  made  and  the  easement  acquired, 
he  is  a  trespasser.  The  easement  acquired 
by  the  public  is  a  right  to  pass  and  repass 
at  their  pleasure  for  the  pui-pose  of  legiti- 
mate travel,  and  the  use  of  the  soil  for 
any  other  purpose,  whether  lawful  or  un- 
lawful, is  an  infringement  of  the  rights  of 
the  owner  of  the  soil,  who  has,  subject  to 
this  easement,  precisely  the  same  estate  in 
the  soil  as  he  had  previously  to  any  ease- 
ment being  acquired  by  the  public. 

If  this  is  the  law,  the  plaintiff,  on  the 
admitted  &cts,  was  a  trespasser.  He  was 
using  the  soil  of  the  highway,  not  for  the 
purpose  of  passing  and  repassing,  but  for  the 
purpose  of  interfering  with  the  exercise  of 
a  legal  right  by  the  defendant,  the  Duke 
of  Rutland.  In  these  circumstances  the 
defendants  are  entitled  to  judgment  on 
the  pleas  of  justification,  and  also  on  their 
counter-claim  for  nominal  damages.  The 
plaintiff's  appeal  will,  therefore,  be  dis- 
missed, and  the  defendants'  appeal  be 
allowed  with  costs.  Sir  H.  James,  on  the 
part  of  the  duke,  does  not  press  for  an  in- 
junction ;  if  he  had,  I  should  have  thought 
it  ought  to  be  granted ;  but  he  asks  for  a 
declaration  that  the  plaintiff,  on  the  facts 
appearing,  was,  at  the  time  when  he  inter- 
fered with  the  legal  right  of  the  duke,  a 
trespasser.  This  I  think  he  ought  to 
have.  An  injunction  is  constantly  granted 
by  the  Queen's  Bench  Division  for  tres- 
passes threatened  to  be  repeated.  It  is 
the  effect  of  the  Judicature  Act,  and  a 
most  wholesome  remedy.  This  action 
wight  have  been  brought  in  the  Court  of 
Chancery,  and  an  injunction  on  the  £sLcts 
appearing  would,  in  my  opinion,  have  been 
readily  granted ;  and  under  Order  XXV. 
rule  5,  there  is  full  power  to  make  a  decla- 
ration such  as  we  make. 

Kay,  L.J. — The  soil  of  a  highway  be- 
longs prima  fade  to  the  owner  of  the 
land  adjoining  it.  If  the  land  on  either 
side  is  the  property  of  different  owners, 
each  is  owner  of  the  soil  on  his  side  ad 
mediwrnJUum  of  the  highway.     But  this 


ownership  is  subject  to  the  ri^ht  of  the 
public  to  use  the  highway.  Any  use  of 
the  soil  of  the  highway  other  than  the 
legitimate  use  of  it  for  the  purposes  of  a 
highway  is  a  trespass  upon  that  soil  as^ 
against  the  owner  to  whom  it  still  be- 
longs. These  propositions  are  amply  es- 
tablished by  judicial  decisions.  The  only 
difficulty  in  applying  them  is  in  deter- 
mining whether  the  particular  act  com- 
plained of  is  or  not  a  user  of  the  soil  as  a 
highway. 

The  legitimate   use   of  a  highway    is^ 
generally  described  as  a  "right  of  pas- 
sage," or  a  "  right  of  passing  and  repass- 
ing."    In   I    RoUe'8  Abridg,   392    B,  pL 
1,  2,  referred  to  and  adopted  by  Lord 
Mansfield  in  GoodtUle  v.  Alker  (8),  the 
law  as  to  highways  is  thus  stated  :  "  The 
King  has  nothing  but  the  passage   for 
himself  and  his  people,  but  the  freehold 
and  all  profits  belong  to  the  owner  of  the 
soil."     In  the  last-mentioned  case  it  was 
held  that  trespass  would  iie  for  any  in- 
terference with  the  owner's  rights  in  the 
soil  of  a  highway,  and  that  he  may  main- 
tain ejectment  for  an  exclusion  as  by  a 
buUding  upon  the  soil  of  the  highway. 
In  Sir  John  Lade  v.    Shepherd  (9),   an 
action  of  trespass  was  brought  by   the 
owner  of  the  soil  for  building  a  bridge 
across  a  ditch,  "the  end  whereof  rested 
on  the  highway."     The  plaintiff  had  judg- 
ment, the  Court  saying :  "  It  is  certainly 
a  dedication  to  the  public  so  far  as  the 
public  has  occasion  for  it,  which  is  only 
for  a  right  of  passage.     But  it  never  was 
understood  to  be  a  transfer  of  the  abso- 
lute   property  in    the    soil."     Following 
these  decisions,  the  grass  or  trees  growing 
on  the  sides  of  the  highway  are  held  to 
be  the  property  of  the   owners   of  the 
soil — Turner  v.  The  Ringwood  Hightoay 
Boa/rd  (10)  and  Curtis  v.   The   Kesteven 
County  Council  (11). 

The  right  of  the  public  upon  a  highway 
is,  in  the  language  of  the  Judges  which  I 
have  quoted,  described  as  a  right  of  pas- 
sage. In  other  cases  it  is  defined  as  a 
right  of  passing  and  repassing.     Probably 

(8)  1  Burr.  133,  at  p.  143. 

(9)  2  Str.  1004. 

(10)  Law  Rep.  9  Eq.  418. 

(11)  60  Law  J.  Rep.  Chanc.  103 ;  Law  Rep. 
45  Ch.  D.  504. 
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this  is  sufficiently  accurate  and  precise  to 
enable  any  one  to  determine  what  in  each 
particular  instance  is  an  improper  use  of 
the  soil.  Many  of  such  instances  may  be 
too  trivial  to  justify  any  action  or  prose- 
cution. That  is  so  in  the  case  of  every 
trespass.  If  a  man  walks  into  the  field  of 
another  without  permission,  he  is  a  tres- 
passer ;  but  an  action  for  such  a  trespass, 
unless  it  were  in  assertion  of  a  fancied 
right,  would  not  be  very  likely  to  succeed. 
So,  if  by  the  side  of  a  highway  an  artist 
set  up  his  easel  and  made  a  sketch,  he 
might  be  a  trespasser.  But  no  one  in  his 
senses  would  bring  an  action  against  him 
for  an  occasional  trespass  of  that  kind. 
There  is  no  more  4anger  of  abuse  of  the 
law  in  the  one  case  than  in  the  other,  and 
it  is  no  argument  against  this  well-settled 
law  relating  to  highways  to  say  that  it 
is  capable  of  such  abuse.  The  answer  is 
that  the  law  of  trespass,  whether  on  the 
soil  of  a  highway,  or  on  land  over  which 
the  public  have  no  rights  at  all,  may  be 
pushed  to  an  extreme  in  certain  cases. 
But  the  discretion  of  a  Court  of  justice  is 
as  capable  of  controlling  any  excessive 
assertion  of  right  in  the  case  of  a  highway 
as  in  any  other  case. 

The  other  reported  instances  of  trespass 
deserve  consideration. 

In  Dovaston  v.  Payne  (2)  cattle  were 
taken  by  the  defendant-  damage  feasant 
on  his  land,  which  adjoined  a  highway. 
It  was  pleaded  that,  being  on  the  high- 
way, they  had  escaped  into  the  land  by 
reason  of  the  owner  not  having  kept  the 
fence  which  divided  it  from  the  road  in 
repair.  The  plea  was  held  bad  because  it 
did  not  aver  distinctly  that  the  cattle  were 
using  the  highway  for  the  purpose  of 
passing  and  repassing.  So  that  they 
might  have  been  trespassing  upon  it,  and 
an  escape  from  land  on  which  they  were 
trespassing  would  not  be  a  defence.  Mr. 
Justice  Heath  said  that  it  was  no  excuse 
that  the  fences  were  out  of  repair  if  the 
cattle  were  trespassers,  and  it  was  necessary 
to  shew  that  they  were  lawfully  using  the 
road ;  for  "  the  property  is  in  the  owner 
of  the  soil  subject  to  an  easement  for  the 
benefit  of  the  pubUc,"  and  on  the  plea  it 
did  not  appear  "  whether  the  cattle  were 
pa«8mg  and  repassing,  or  whether  they 
were  trespassing  on   the  highway."     In 
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Stevens  v.  Whistler  (12)  it  was  held  by  the 
Court  of  King's  Bench  that  depasturing 
cattle  upon   a  highway  on  one  side  of 
which  the  plaintiff  had  land  was  a  tres- 
pass on  that  part  of  the  soil  of  the  high- 
way which  belonged  to  the  plaintiflf.     In 
The  QiAeen  v.  Pratt  (1)  it   was  decided 
that  a  person  who  went  upon  the  high 
road  with  a  gun,  and  attempted  to  shoot 
a  pheasant  which  flew  over  it,  was  pro- 
perly convicted  of  a  trespass  in  search  of 
game  under  1  &  2  Will.  4.  c.  32.  s.  30,  upon 
the  soil  of  the  highway  which  belonged  to 
the  owner  of  the  close  adjoining  sudi  high- 
way.    "  He  was  on  land,"  said  Lord  Chief 
Justice  Campbell,   "the    soil    and    free- 
hold of  which  was  in  the  owner  of  the  ad- 
joining land.     It  is  true  the  public  had  a 
right  of  way  there,  but  subject  to  that 
right  the  soil  and  every  incident  to  the 
ownership  of  the  soil  was  in  "  the  owner  of 
the  adjoining  land.     Mr.  Justice  Wight- 
man  said  :  "  Though  the  public  have  a 
right  to  pass  and  repass  on  land  which  is  a 
highway,  they  have  no  right  to  use  the 
land  for  any  other  purpose  than  as  a  high- 
way, and  the  appellant  being  on  such  land 
in  pursuit  of  game    was  prima  facie  a 
trespasser."     Mr.  Justice  Erie  said  :  "  It 
is  said  he  could  not  be  a  trespasser  be- 
cause it  was  a  highway.     But  I  take  it  to 
be  clear  law  that  if,  in  &ct,  a  man  be  on 
land  where  the  public  have  a  right  to  pass 
and  repass,  not  for  the  purpose  of  passing 
and  repassing,  but  for  other  and  different 
purposes,  he  ii  in  law  a  trespasser,  like 
the  cattle  in  Dovaston  v.  Pa^e  (2)."  Mr. 
Justice  Crompton  said :  "  If  a  man  use  the 
land  over  which  there  is  a  right  of  way 
for  any  purpose  lawful  or  unlawful  other 
than  that  of  passing  and  repassing  he  is 
a    trespasser."     These    authorities    were 
considered  and  followed  by  the  Court  of 
Queen's   Bench   in  aS"*.  Mart/  Newington 
V.  Jacobs  (13),  where  the  law  is  stated 
thus:    "The  owner    who    dedicates    to 
public  use  as  a  highway  a  portion  of  his 
land   parts  with  no  other  right   than  a 
right  of  passage  to  the  public  over  the 
land   so  dedicated,  and  may  exercise  all 
other  rights  of  ownership  not  inconsistent 
therewith."     Mr.  Justice  Mellor,  who  de- 

(12)  11  East,  61. 

(13)  41  Law  J.    Rep.   M.C.   72;   Law   Rep^ 
7  Q.B.  47. 
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livered  the  judgment  of  the  Court,  com- 
ments thus  on  The  Queen  v.  Pratt  (1): 
"  Whether  or  not  that  case  is  open  to 
doubt  as  to  the  construction  put  upon  the 
<j}ame  Act,  it  truly  expresses,  as  we  think, 
the  true  limit  of  the  public  rights  over 
a  highway."  The  Court  held  that  the 
owner  of  premises  adjoining  a  highway, 
who  had  offered  to  take  up  the  flags  of 
a  footpath  and  replace  them  by  hard 
materials  to  enable  him  to  cart  heavy 
machinery  into  his  yard,  was  not  liable 
for  damage  done  to  the  flags  by  carting 
the  machinery  over  them,  when  his  offer 
had  been  refused. 

According  to  these  authorities,  the  right 
•of  the  pubUc  upon  a  highway  is  that  of 
passing  and  repassing  over  land  the  soil 
•of  which  may  be  owned  by  a  private  per- 
son. Using  that  soil  for  any  other  pur- 
pose lawful  or  unlawful  is  a  trespass.  I 
understand  those  words  to  mean  that  the 
purpose  need  not  be  unlawful  in  itself;  as 
for  example,  to  commit  an  assault  or  a 
felony  upon  the  high  road.  It  is  enough 
that  it  should  be  a  user  of  the  soil  of  the 
high  road  for  a  purpose  other  than  that 
which  is  the  proper  use  of  a  highway — 
namely,  that  of  passing  and  repassing 
along  it. 

The  pectdiarity  of  the  decision  in  The 
Queen  v.  Pratt  (1)  is  that  the  trespasser 
was  passing  along  the  highway,  but  his 
purpose  in  doing  so  made  that  passing  a 
trespass.  The  purpose,  however,  was  to 
do  an  act  upon  the  highway  itself  which 
was  beyond  his  right  merely  to  pass  and 
repass.  If  he  had  gone  along  the  high- 
way with  the  purpose  of  reaching  a  covert 
near  the  highway  and  taking  game  in 
that  covert,  though  he  might  be  a  tres- 
passer in  that  covert,  I  should  not  think 
he  was  a  trespasser  upon  the  highway. 
But,  if  a  man  goes  along  a  highway  for 
the  purpose  of  cutting  down  the  trees  or 
bushes  which  grow  along  the  side  of  it, 
or  taking  the  grass,  or  setting  up  a  show 
upon  the  highway,  or  doing  upon  the 
highway  itself — in  the  words  of  Mr.  Jus- 
tice Crompton — any  act "  lawful  or  unlaw- 
ful other  than  that  of  passing  and  repass- 
ing, he  is  a  trespasser."  The  words  must 
be  read  with  the  obvious  qualiflcatiou  that 
the  "  purpose  "  they  refer  to  must  be  a 
purpose    fusing  the  soil  of  the  highwav 
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itself  otherwise  than  by  merely  passing 
and  repassing. 

In  this  case  the  highway  was  a  cart  or 
carriage-road  across  a  moor.  The  Duke 
of  Rutland  had  the  right  of  sporting  over 
the  moor.  The  soil  in  it  and  in  the  high- 
way, I  understand,  belonged  to  him.  He 
had  butts,  in  which  people  stood  to  shoot 
grouse  driven  over  them  from  the  moor. 
These  butts  were  some  two  hundred  yards 
from  the  road,  so  that  shooting  from  them 
would  not  infringe  the  provisions  of  sec- 
tion 72  of  5  «fe  6  Will.  4.  c.  50,  which 
prohibits  any  person  from  wantonly  firing 
off  any  gun  within  fifty  feet  of  the  centre 
of  any  carriage-way  or  cartway.  Some  old 
butts  were  within  the  prohibited  distance. 
It  was  proved  that  the  plaintiff  went  upon 
this  high  road  during  a  grouse  drive  for 
the  express  purpose  of  preventing  the 
grouse  from  flying  towards  the  butts,  and 
thus  interfering  with  the  right  of  sporting 
which  was  being  exercised  by  the  duke's 
friends.  On  this  point  the  evidence  was 
so  conclusive  that  we  are  told  the  Lord 
Chief  Justice  said  it  was  superfluous  to 
produce  any  more  witnesses  to  prove  it. 
The  keepers  seized  the  plaintiff,  threw 
him  down  upon  the  road,  and  held  him 
there  during  the  grouse  drive,  to  prevent 
his  further  interference. 

The  Lord  Chief  Justice  directed  the 
jury  that  the  plaintiff  was  not  trespassing. 
Under  that  ruling  they  found  that  a 
nominal  sum  of  be,  paid  into  Court  was 
suflicient  damages  for  the  assault  upon 
him.  Counsel  then  said  that,  after  his 
Lordship's  ruling,  he  could  hardly  press 
the  counter-claim,  which  asserted  that  the 
act  of  the  plaintiff  was  a  trespass,  and 
sought  for  an  injunction  to  restrain  the 
plaintiff  from  repeating  it.  This  counter- 
claim is  in  fact  a  cross-action  seeking 
equitable  relief,  which  may  now  be  brought 
in  the  Queen's  Bench  Division — ^see  sec- 
tion 24,  sub-section  3,  Judicature  Act, 
1873.  Where  a  trespass  is  committed  in 
assertion  of  a  &incied  right,  and  it  is 
shewn  that  it  will  be  repeated  unless  pre- 
vented, the  Court  of  Chancery  has  con- 
stantly granted  injunctions  to  prevent  a 
repetition  of  the  trespass. 

Upon  this  point  there  is  now  before  us 
a  cross-appeal  by  the  defendants.  They 
asked  for  an  injunction  ;  but,  upon  being 
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prefised  by  me,  oounsel  said  he  would  not 
insist  upon  the  injunction,  but  desired  the 
decision  of  this  Court  by  declaration  whe- 
ther or  not  the  act  of  the  plaintiff  was  a 
misuse  of  the  soil  of  the  highway  which 
amounted  to  a  trespass.  It  is  not  unusual 
in  the  Chancery  Division  to  make  such  a 
declaration  without  going  on  to  grant  an 
injunction.  It  clearly  may  be  done  under 
Order  XXV.  rule  5. 

Whatever  may  bo  thought  of  the  so- 
called  sport  of  standing  in  a  butt  and 
shooting  at  grouse  driven  over,  it  is  not 
prohibited  by  law ;  and,  subject  to  the 
provisions  of  the  statute  to  which  I  have 
referred  for  the  protection  of  wayfarers 
upon  the  high  road,  it  is  a  not  unlawful 
exercise  of  the  right  of  the  owner  of  the 
land. 

The  plaintiff  went  upon  this  highway, 
not  for  the  purpose  of  exercising  as  one 
of  the  public  his  right  of  passage,  but  of 
interfering  with  the  grouse  drive  by  plac- 
ing himself  upon  the  soil  of  the  highway 
so  as  to  prevent  the  grouse  from  flying 
over  the   butts.     In  his  own  language, 
taken  from   his   evidence,   he   says :  **  I 
certainly  meant  to  take  up  my  position  in 
front  of  the  butts.     I  went  there  to  de- 
fend the  public  right."     With  great  defer- 
ence, I  am  unable  to  agree  that  this  was 
a  use  of  the  right  of  passing  along  the 
highway.     I  think  it  was  an  abuse  of  that 
right.     In  other  words,  it  was  a  use  of 
the  soil  of  the  highway  for  another  pur- 
pose, which  use  interfered,  and  was  in- 
tended to  interfere,  with  a  right  which 
was  then  being  exercised  by  the  owner  of 
the  soil,  and  was  incident  to  that  owner- 
ship.    Such  a  misuse  of  the  soil  of  a  high- 
way is  a  trespass.     There  seems  to  have 
been  sufficient  evidence  that  the  plaintiff 
was  not  only  asserting  a  right  to  do  what 
he  did,  but  also  that  his  intention  was 
to  repeat  his  interference.     This  strictly 
would  entitle  the  defendants  to  the  assist- 
ance of  the  Court  by  injunction  to  pre- 
vent a  repetition  of  the  act.     But  this  is 
not  pressed   for;  and   I  think  that  the 
defendants  are  entitled  at  any  rate  to  a 
declaration   under  Order  XXV.  rule  5, 
upon  their  counter-claim,  that  under  the 
circumstances  the  plaintiff,  upon  the  8th 
of  October,  1890,  when  stopped  by  the 
duke's  keepers,  was  trespassing  upon  the 
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soil  of  the  highway.  I  am  not  so  much 
impressed  with  the  consequences  of  grant- 
ing an  injunction.  The  Court  exerciser 
the  power  of  enforcing  such  an  order  by 
imprisonment  with  very  great  care  and 
caution. 

The  damages  given  to  the  plaintiff  for 
the  alleged  assault  upon  him  by  the 
keepers  on  the  assumption  that  he  was 
not  a  trespasser  were  only  5«.  They 
would  not  be  more  on  the  ruling  that  he 
was  a  trespasser,  and  the  defendants  do 
not  ask  to  alter  the  amount.  The  plain- 
tiff's appeal  fuls,  and  must  be  dismissed. 
The  defendants'  appeal  succeeds.  The 
plaintiff's  claim  is  dismissed  with  costs. 
The  defendants'  counter-claim  is  allowed 
with  costs. 

Judgment  accordingly. 


Solicitors — Hood   Barrs    &   Co.,  for  plaintiff; 
Eyre  >fc  Co.,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 

1893.     1  r  • 

T       1 ,    >  In  re  Goldberg.* 

Jan.  11.  3 

Practice  —  Pauper — Appeal — Jurisdic- 
tion — Leave  to  appeal  in  Forma  Pauperis, 

The  Court  of  Appeal  haa  inherent  juris- 
diction to  grant  an  ex  parte  application  for 
leave  to  appeal  in  forma  pauperis. 

This  was  an  ex  parte  application  for 
leave  to  prosecute  an  appeal  in  forma 
pauperisy  against  a  decision  of  Mr.  Regis- 
trar  Hope,  in  bankruptcy. 

The  applicant  in  pfiraon. 

Lord  Esher,  M.R. — In  this  case  we 
have  to  decide  the  point  whether  this  ap- 
plication ought  to  be  made  to  the  Court 
of  Appeal. .  The  applicant  here  desires  to 
appeal  in  forma  pauperis  against  the  deci- 
sion of  a  Registrar  in  bankruptcy.  The  ques- 
tion would  have  been  the  same  if  the  appli- 
cant had  desired  to  appeal  from  the  decision 
of  a  Court  against  which  an  appeal  lies  to 

*  Coram  Lord  Esher,  M.R.,  Bowen,  L.  J.,  and 
Smith,  L.J. 
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In  re  Goldberg^  -^PP' 
this  Court.     The  applicant,  when  before 
the  Registrar,  did  not  appear  in  forma, 
pauperis.      I   had   at  first    some    doubt 
whether  this    application    ought    to    be 
made  to  this  Court,  or  in  chambers,  or 
elsewhere,  because,  as  a  general  rule,  this 
Court  has  jurisdiction  only  by  way  of  ap- 
peal from  the  decisions  of  other  Courts. 
It  seems  to  me,  however,  that,  with  re- 
gai-d  to  proceedings  in  an  appeal,   this 
Court  must  have  an  inherent  jurisdiction 
to  deal  with  a  matter  which  has  exclu- 
sively to  take  place  in  this  Court,  and  in 
this  Court  alone.     The  application  here  is 
for  leave  to  prosecute  this  appeal  in  this 
Court,   and  it   seems  to   me  that  In  re 
Roberta;  Kiffv,  Roberta {\)\&  an  authority 
in  favour  of  the  view  that  this  Court  has 
an  inherent  jurisdiction  to  deal  with  such 
a  matter,  and  that  no  other  Court  has. 
The  minutes  of  the  order  made  in  that 
<»se  clearly  shew  that  the  Court  of  Appeal 
did  deal  with  that  matter.     I  therefore 
think  that  this  Court  has  jurisdiction  to 
deal  with  an  application  by  a  person  to 
proceed  in  this  Court  in  forma  pauperva^ 
although  such  an  application  is  not  by  way 
of  appeal,  but  is  an  original  motion.    Such 
an  application,  therefore,  is  properly  made 
ex  parte,  and  this  Court,  acting  in  the  same 
way  as  the  Queen's  Bench  Division  and 
the  Chancery  Division  act,  will,  by  analogy, 
require  the  provisions  of   Order    XVI. 
rules  22,  23,  and  24,  to  be  followed.     In 
this  case  the  provisions  of  those  rules  have 
been  complied  with  by  the  applicant,  and 
we  think  that  leave  to  appeal  in  forma 
pauperia  should  be  granted.    Whether  the 
order  now  made  can  be  subsequently  set 
aside  or  not,  upon  the  ground  that  it  has 
been  obtained  on  irregular  materials,  or 
upon  some  other  ground,  is  a  point  which 
it  is  not  necessary  at  present  to  decide. 


Bo  WEN, 
curred. 


L.J.,  and   Smith,   L.J.,  con- 
Order  accordingly. 


(1)  Law  Rep.  33  Ch.  D.  265. 


[IN  THE  QUEER'S  BENCH  DIVISION  AND 
IN  THE  COURT  OP  APPEAL.] 
1892.    ^ 
Nov.  2.  >  JAY   V.   JOHNSTONE.* 

Dec.  8.  ) 

Limitation  of  Actiona-^vdgment — Red 
Property  Limitation  Act^  1833  (3  <l&  4 
WUl  4.  c.  27),  a.  40—3  <k  4  WiU.  4.  c.  42. 
a.  S^Judgmenta  Act,  1864  (27  dh  28  Vid. 
c.  112),  8.  1 — Real  Property  Limitation 
Act,  1874  (37  dh  38  Fitrf.  c.  57),  aa,  8 
avtd  9. 

The  %ik  aection  of  the  Real  PropeHy 
Limitation  Act,  1874,  tohich  providea  thai 
no  action  or  suit  or  other  proceeding  ahaU 
be  broitght  to  recover  any  aum  of  money 
aecured  by  any  mortgage,  judgment,  or  lien, 
orotherwiae  charged  upon  or  payable  out  of 
any  land  or  rent,  but  toithin  twelve  yeara 
after  the  right  to  receive  it  haa  accrued,  ap- 
liea  to  proceedings  to  recover  money  upon  a 
jydgmen4i  obtained  upon  a  covenant,  and 
ia  not  limited  to  judgmenta  which  operate 
aa  a  charge  upon  Icmd. 

Appeal  from  an  order  of  Bruce,  J.,  at 
chambers,  refusing  an  application  under 
Order  XVII.  rule  4,  for  an  order  that 
the  proceedings  upon  a  judgment  obtained 
in  the  action  on  the  9th  of  August,  1878, 
should  be  carried  on  between  the  legal 
personal  representatives  of  the  deceased 
plaintiff,  and  the  legal  personal  represen- 
tatives of  the  deceased  defendant. 

On  the  30th  of  September,  1875,  the 
defendant  by  indentm*e  charged  his  re- 
versionary interest  under  a  will,  subject  to 
prior  charges,  with  the  payment  of  4,422^ 
3a.  lOd.,  in  which  sum  he  was  indebted  to 
the  plaintiff. 

The  prior  mortgagees  having  realised 
the  security,  there  was  no  surplus  avail- 
able for  the  payment  of  the  plaintiff's 
debt,  and  the  plaintiff  thereupon  com- 
menced an  action  against  the  defendant 
upon  a  personal  covenant  contained  in 
the  indenture,  and  on  the  9th  of  August, 
1878,  judgment  was  entered  in  the  action 
for  the  plaintiff  for  4,985/.  16«.  3d.,  and 
costs  which  were  afterwards  taxed  at  147/. 
3a.  Ud. 

The  defendant  then  filed  a  petition  in 

*  Coram  Lord  Coleridg^  C.J.,  and  Wills,  J. ; 
and  on  appeal,  Lindley,  L.J.,  and  Bowen,  L.J. 
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bankruptcy,  and  in  his  statement  of  afifairs 
returned  his  liabilities  as  27,3252.,  with 
no  assets,  and  in  consequence  the  plaintiff 
made  no  attempt  at  that  time  to  enforce 
his  judgment. 

No  further  steps  were  taken  in  the  de- 
fendant's bankruptcy. 

On  the  5th  of  November,  1881,  the 
plaintiff  died,  and  his  will  was  proved  by 
the  applicants,  who  were  the  executors 
named  therein. 

In  1890,  one  Mrs.  Jane  Boyd  died,  and 
by  her  will  bequeathed  a  legacy  of  8,0002. 
to  the  defendant. 

On  the  5th  of  January,  1891,  the  de- 
fendant died,  and  his  wiU  was  proved  on 
the  4th  of  July,  1891,  by  the  respondent, 
who  was  one  of  the  executors  named 
therein. 

Subsequently,  the  applicants  took  out 
a  summons  under  Order  XVII.  rule  4, 
asking  for  an  order  that  the  proceedings 
upon  the  judgment  should  be  carried  on 
as  between  them  as  the  legal  personal 
representatives  of  the  plaintiff,  and  the 
respondent  as  the  legal  personal  represen- 
tative of  the  defendant. 

The  summons  was  dismissed  by  the 
Master,  and  upon  appeal  by  Bruce,  J., 
upon  the  ground  that  the  remedy  upon 
the  judgment  was  barred  by  the  8th 
section  of  the  Keal  Property  Limitation 
Act,  1874. 

The  appHcants  appealed. 

MontagtLe  Luah^  for  the  appellants. — 
The  Real  Property  Limitation  Act,  1874, 
deals  exclusively  with  real  property,  and 
the  word  "judgment"  in  the  8th  section 
(1)  must  be  construed  as  ejuadem  generis 

(1)  The  Real  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  67),  provides  :  Section  8  :  "No 
action  or  suit  or  other  proceeding  shall  be 
Drought  to  recover  any  sum  of  money  secured 
by  any  mortgage,  judgment,  or  lien,  or  other- 
^rise  charged  upon  or  payable  out  of  any  land 
0'  rent,  at  law  or  in  equity,  of  any  legacy,  but 
within  twelve  years  next  after  a  present  right 
to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or 
Please  of  the  same,  unless  in  the  meantime 
some  part  of  the  principal  money,  or  some  in- 
terest thereon,  shall  have  been  paid,  or  some 
^fiknowledgment  of  the  right  thereto  shall  have 
*^n  given  in  writing  signed  by  the  person  by 
whom  the  same  shall  be  payable,  or  his  agent, 
Vol.  62.— Q.B. 
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with  the  other  things  mentioned  in  the 
context,  which  are  all  charges  on  land. 
The  section  is  a  re-enactment  in  terms  of 
the  4:0th  section  of  the  Real  Property 
Limitation  Act,  1833,  which  also  dealt 
exclusively  with  real  property.  It  is  true 
that  in  Watson  v.  Birch  (2),  Shadwell, 
V.O.,  held  that  the  meaning  of  the  word 
"judgment"  in  that  section  was  not  con- 
fined to  judgments  which,  owing  to  the 
nature  of  the  assets  of  the  person  in- 
debted, might  affect  land  ;  but  that  is  not 
material,  because  at  the  time  of  this  de- 
cision all  judgments  were  a  charge  upon 
land.  From  the  statute  13  Edw.  1.  st.  1, 
c.  18  (Westminster  2),  until  the  Judg- 
ments Act,  1864,  all  judgments  were  a 
charge  on  land.  The  Act  of  1864  for  the 
first  time  made  a  personal  judgment  no 
charge  on  the  debtor's  land  until  it  was 
delivered  in  execution.  It  is  on  this 
point  that  Collins,  J.,  falls  into  error  in 
Hehhlethtffaite  v.  Peever  (3),  and  it  is  sub- 
mitted that  upon  this  ground  the  decision 
of  the  learned  Judge  in  that  case  cannot 
be  supported. 

[Lord  Coleridge,  C.J. — Is  there  then 
no  period  of  limitation  in  the  case  of 
judgments  which  do  not  afiect  lands  1] 

The  period  of  limitation  is  twenty  years 
under  3  &  4  Will.  4.  c.  42.  s.  3,  a  judg- 
ment being  a  specialty  within  the  meaning 
of  that  section. 

[Wills,  J. — Had  not  the  Legislature 
juBt  dealt  with  all  judgments  in  3  <&  4 
Will.  4.  c.  27,  which  almost  immediately 
preceded  it  1] 

The  meanmg  of  the  word  "judgment" 
underwent  a  change  when  in  1864  it 
ceased  to  be  a  charge  on  land.  In  3  <fe  4 
Will.  4.  c.  27,  the  Legislature  used  the  word 
"judgment  "  expre^y  with  apphcation  to 
land,  and  in  c.  42  used  words  which  prima 
fads  include  judgment  debts.  When 
judgments  ceased  to  be  a  charge  on  land, 
they  were  taken  out  of  the  scope  of  3  <&  4 
Will.  4.  c.  27,  and  placed  within  that  of 
3  &  4  Will.  4.  c.  42. 

to  the  person  entitled  thereto^^  or  his  agent ; 
and  in  sach  case  no  such  action  or  suit  or  pro- 
ceeding shall  be  brought,  but  within  twelve 
years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledg- 
ments, if  more  than  one  was  given. 

(2)  16  Sim.  623  ;  16  Law  J.  Rep.  Chanc.  188. 

(3)  Law  Rep.  [1892]  1  Q.B.  124. 
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Finlayy  Q.C,  and  H,  T,  Eve,  for  the 
respondent. — ^The  expression  "judgment " 
in  the  Real  Property  Limitation  Act, 
1833,  received  a  judicial  interpretation  in 
the  case  of  Watson  v.  Birch  (2),  which  de- 
cided that  it  was  not  confined  to  judg- 
ments affecting  land.  That  being  so,  ac- 
cording to  the  rule  of  construction  laid 
down  in  Grecuoea  v.  Tofidd  (4),  the  Legis- 
lature, when  using  the  word  in  a  subse- 
quent statute  having  the  same  object, 
must  be  taken  to  have  used  it  in  the 
sense  so  affixed  to  it  by  judicial  interpre- 
tation. 

Further,  the  expression  must  be  inter- 
preted according  to  its  meaning  when  the 
Act  of  1833  came  into  operation,  and  it 
is  impossible  to  say  that  it  had  one  mean- 
ing before  the  Judgments  Act,  1864,  and 
another  afterwards. 

Again,  if  the  argument  of  the  appel- 
lants is  correct,  there  is  no  period  of  limi- 
tation at  all  in  the  case  of  judgments  not 
affecting  land,  for  it  cannot  be  said  that 
they  come  within  3  <k  4  Will.  4.  c.  42.  s.  3, 
when  the  Legislature  had  specifically  dealt 
with  all  judgments,  and  provided  a  period 
of  limitation  in  respect  of  them,  in  3  &  4 
"Will.  4.  c.  27.  It  is  contrary  to  the  whole 
tendency  of  legislation  to  suppose  that 
the  Legislature,  having  once  fixed  a  period 
of  limitation  for  judgments,  wholly  re- 
moved it  by  the  Act  of  1864,  which  does 
not  in  terms  deal  with  the  sulaject  of  limi- 
tation at  all.  Nor  is  it  connect  to  say 
that  the  Real  Property  Limitation  Act 
dealt  wholly  with  land.  Legacies  are 
dealt  with  in  the  same  section,  and  these 
are  payable  out  of  personalty ;  and  in 
Sutton  V.  Sutton  (5)  it  was  decided  that 
the  limitation  of  twelve  years  imposed  by 
tlie  section  applied  to  the  personal  remedy 
on  the  covenant  in  a  mortgage  deed,  as 
well  as  to  the  remedy  against  the  land. 

Montague  Lush  replied. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  appeal  must  be  dismissed.  The 
8th  section  of  the  Real  Property  limita- 
tion Act,  1874,  limits  the  time  for  bring- 
ing an  action  upon  a  judgment  to  twelve 

(4)  60  Law  J.  Rep.  Chanc.  118 ;  Law  Rep. 
14  Ch.  D.  663. 

(6)  62  Law  J.  Rep.  Chanc.  333  :  Law  Rep. 
22  Cb.  D.  511. 


years.  This  section  is  a  re-enactment  in 
terms  of  the  40th  section  of  the  Real  Pro- 
perty Limitation  Act,  1833,  repealed  by 
the  9th  section  of  the  Act  of  1874,  with 
the  substitution  of  the  period  of  twelve 
years  for  the  period  of  twenty  years 
which  had  been  fixed  by  the  earlier  Act. 
Now,  it  is  a  well-known  principle  of  con- 
struction, sanctioned  by  the  Court  of 
Appeal,  if  sanction  were  necessary,  in  the 
case  of  Greaves  v.  Tofield  (4),  that,  where 
an  Act  of  Parliament  uses  the  same  term 
which  was  used  in  a  former  Act  of  Parlia- 
ment referring  to  the  same  subject,  and 
passed  with  the  same  purpose,  and  for  the 
same  object,  and  that  tern^  has  had  a 
judicial  interpretation  put  upon  it,  then 
we  must  assume  that  the  Legislature  uses 
that  term  in  the  sense  which  has  been 
affixed  to  it  by  judicial  interpretation. 
The  word  judgment  in  the  40th  section  of 
the  Act  of  1833  received  such  a  judicial 
interpretation  in  the  case  of  Wataon  v. 
Birch  (2).  Vice-Chancellor  Shadwell  said 
in  that  case :  "  The  language  of  the  40th 
section  of  the  recent  Statute  of  Limita- 
tions is  general.  There  is  nothing  in  the 
word  *  judgment,'  as  there  used,  to  con- 
fine its  meaning  to  a  judgment  which, 
owing  to  the  nature  of  the  assets  of  the 
party  indebted,  might  affect  land,  but 
could  not  operate  on  personal  estate." 
The  word  "judgment,"  so  interpreted 
by  Vice-Chancellor  Shadwell  in  the  Real 
Property  Limitation  Act,  1833,  was  used 
again  by  the  Legislature  in  the  Real  Pro- 
perty Limitation  Act,  1874,  and  it  must 
therefore  be  taken  that  the  Legislature  used 
the  word  in  the  sense  in  which  Vice-Chan- 
cellor Shadwell  interpreted  it.  This  seems 
to  me  to  be  conclusive  upon  the  point  wliich 
we  have  to  decide.  It  has,  however,  been 
argued  that  an  intermediate  Act,  passed 
between  the  Act  of  1833  and  the  Act  oi 
1874 — namely,  the  Judgments  Act,  1864— 
has  altered  the  meaning  of  the  word 
''judgment,"  by  providing  that  no  judg- 
ment shall  affect  any  land  of  whatever 
tenure  until  it  shall  have  actually  been 
delivered  up  in  execution,  and  that  this 
Act,  which  does  not  deal  at  all  with  the 
subject  of  limitation,  has,  by  altering  the 
meaning  of  the  word  "judgment,"  re- 
pealed the  limitation  fixed  by  the  Act  of 
1833.     It  seems  to  me  that  this  result  is 
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absurd.      In  construing  Acts  of  Parlia- 
ment, we  must  proceed  on  the  well-known 
principles  of  construction,  and,  following 
these,  in    my  opinion,  the    intermediate 
statute,  notwithstanding  that  it  altered 
the  effect  of  a  judgment,  as  it  says  nothing 
about   limitation,   does  not  in  any  way 
afifect    the   law   as  to   limitation.      That 
makes  an  end  of  the  case.     To  my  mind 
it  is  quite  clear  that  the  meaning  of  the 
5th  section  of  the  Act  of  1874  is  that  the 
time  of  limitation  for   proceeding  upon 
every  kind  of  judgment  is  twelve  years, 
and  I  arrive  at  this  conclusion  upon  well- 
known  and  established  principles  of  con- 
struction,  and   in    accordance   with    the 
decision  of  Vice-Chancellor  Shadwell    in 
Woitaon  V.  Birch  (2),  and  a  luminous  judg- 
ment delivered 'by  Mr.  Justice  Collins  in 
the  case  of  Ilebhlethwaite  v.  Feever  (3). 

WiLJLS,  J. — I  am  of  the  same  opinion. 
It  seems  to  me  that,  but  for  the  Judgments 
Act,  1864,  Mr.  Lush  would  have  had  no 
tenable  argument  on  which  to  rely.     But 
for  that  Act  the  matter  would  have  stood 
in  this   way — that    the    Real    Property 
Limitation  Act,  1833,  received  a  judicial 
interpretation    in    Watson    v.   Birch  (2) 
which  is  fatal  to  Mr.  Lush's  argument, 
and  subsequently  the  Act  of   1874  was 
passed,  which,  by  the  8th  section,  altered 
the    period   of   limitation    from    twenty 
years  to  twelve  years,  but  otherwise  re- 
tained and  re-enacted  the   identical  lan- 
guage which  was  used  in  the  40th  section 
of  the  earlier  Act.     If,  therefore,  nothing 
else  had  occurred,   the  conclusion  would 
have  been  irresistible  that  the  judicial  in- 
terpretation placed  on  the  earlier  Act  was 
adopted  by  the  Legislature  in  the  later 
Act.      Mr.   Lush's  argument,  therefore, 
must  be  that  the  Judgments  Act,  1864, 
when  passed,  repealed  the  40th  section  of 
the  Limitation  Act  of  1833,  in  respect  of 
judgments  treated  as  personal  judgments, 
and  not  as  affecting  land.     That  appears 
to  me  to  be  a  very  improbable  argument. 
If  the  Legislature   had  contemplated  so 
important  a  change,  it  would  have  effected 
It  by  the  use  of  plain  words,  and  I  do  not 
think  that  the  Judgments  Act,  1864,  had 
any  wider  effect  than  it  appears  to  have 
on  the  fisuie  of  it — namely,  that  of  provid- 
ing that,  except  as  provided  in  the  4th 
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section,  future  judgments  are  not  to  affect 
land  untU  delivered  in  execution. 

It  is,  further,  to  be  observed  that  one 
result  of  Mr.  Lush's  argument,  if  we  were 
to  hold  that  the  Act  of  1864  repealed  by 
implication  the  limitation  of  personal  judg- 
ments, would  be  that  personal  judgments 
would  be  left  uncovered  by  any  period  of 
limitation.  To  my  mind  this  would  be  a 
very  extraordinary  result.  I  say  that  this 
would  be  so,  because  I  am  not  satisfied 
with  Mr.  Lush's  argument  that  the  Statute 
of  3  &  4  Will.  4.  c.  42  imposed  a  period  of 
limitation  as  to  personal  judgments.  It 
is  quite  true  that  if  that  statute  stood  by 
itself,  and  certain  words  in  it  by  them- 
selves, it  might  probably  be  held  that  such 
words  were  sufficient  to  include  judg- 
ments, because  a  judgment  is  undoubtedly 
a  specialty.  But  Mr.  Finlay  has  given  us 
very  good  reasons  for  interpreting  the  word 
"  specialty  "  in  that  Act  as  not  including 
judgments.  There  is  also  another  and  a 
better  ground  for  the  same  conclusion. 
The  Act  was  almost  immediately  preceded 
by  another  Act,  which  was  in  pari  materia, 
the  Real  Property  Limitation  Act,  1833. 
In  the  earher  Act  judgments  were  pro- 
vided for  in  terms,  and  a  period  of  b'mita- 
tion  was  fixed  for  them,  and  it  is  very  un- 
likely, therefore,  that  the  Legislature  in- 
tended to  include  judgments  within  the 
expression  "  specialty "  in  the  later  Act. 
If  that  be  so,  the  result  of  Mr.  Lush's 
contention  would  be  that  there  would 
be  no  period  of  limitation  in  respect  of 
personal  judgments.  I  cannot,  however, 
conceive  that  the  Legislature,  having  once 
enacted  a  period  of  limitation  for  judg- 
ments, would  go  back  upon  its  steps  and 
destroy  it,  contrary  to  the  whole  tendency 
of  modern  legislation.  I  think,  therefore, 
that  the  Judgments  Act,  1864,  had  no 
such  effect  as  that  contended  for  by  Mr. 
Lush.  I  also  subscribe  to  all  that  my 
Lord  has  said  in  delivering  his  reasons  for 
this  decision,  and  agree  that  the  appeal 
should  be  dismissed. 

The  applicants  appealed  from  this  deci- 
sion. 

J.  G.  Witt,  Q.C,  and  Montague  Lush, 
for  the  applicants. — ^The  Real  Property 
Limitation  Act  of  1833  (3  &  4  Will.  4.  c. 
27),  s.  40,  apphed  to  charges  on  land,  in- 
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eluding  judgments.  It  also  applied  to 
"  any  legacy,"  but  the  words  "  any  legacy" 
were  held  by  Shadwell,  V.C.,  to  be  sepa- 
rate and  distinct  from  the  things  which 
were  charged  upon  land — Sheppcerd  v. 
Duke  (7).  It  is  true  that  in  WcUson  v. 
Birch  (2)  the  same  Judge  held  that 
"judgment*  under  that  Act  applied  to  a 
judgment  against  a  debtor  who  had  no 
real  estate ;  but  the  ground  of  that  deci- 
sion was  that  at  that  time  every  judgment 
bound  the  land,  and,  that  being  so,  the 
question  whether  or  not  the  Act  applied 
could  not  depend  upon  the  question  whe- 
ther the  debtor  had  or  had  not  any  land. 
But  in  1864,  by  27  &  28  Vict.  c.  112,  it 
was  enacted  that  no  judgment  should 
affect  any  land  until  such  land  should 
have  been  actually  delivered  in  execution. 
Therefore,  the  reason  for  the  construction 
placed  by  Shadwell,  V.O.,  having  ceased, 
that  construction  no  longer  holds  good. 
Since  that  date  the  Real  Property  Limi- 
tation Act,  1833,  and  the  Act  of  1874, 
which  amends  the  former  Act  by  sub- 
stituting twelve  years  for  twenty  years, 
have  no  longer  any  application  to  judg- 
ments, because  a  judgment  has  now  ceased 
to  be  a  charge  on  land. 

HebhUthwaite  v.  Pet^ver  (3)  is  an  autho- 
rity to  the  contrary ;  but  that  case  is  not 
binding  on  this  Court,  and  it  is  based  on 
a  misapprehension  of  the  law,  because 
Collins,  J.,  thought  that  judgments  were 
not  made  a  charge  upon  land  until  1  &  2 
Vict.  c.  110,  which  was  some  years  after 
the  Act  of  1833,  though  in  &ct  they 
affected  land  from  the  time  of  the  passing 
of  the  Statute  of  Westminster,  in  the 
reign  of  Edward  I.  If  a  judgment  is  not 
enforceable  after  twelve  years,  this  curious 
result  follows,  that  a  creditor  under  a  bond 
may  sue  upon  it  at  any  time  up  to  twenty 
years ;  but  if  he  sues  on  the  bond,  say,  when 
it  is  a  year  old,  and  gets  judgment,  he  has 
no  remedy  after  twelve  years,  because  the 
bond  merges  in  the  judgment. 

It  may  be  objected  that  if  the  statute 
of  1874  does  not  apply,  there  is  no  period 
of  limitation  for  judgments;  but  the  Court 
will  act  upon  the  presumption  of  payment 
after  twenty  years,  apart  from,  statute — 

(7)  9  Sim.  567 ;  8  Law  J.  Rep.  Chanc.  228. 


OawaM  v.  Legh  (8),  WiUaume  v.  Gcrga 
(9),  WhiU  V.  PfvnUher  (10),  and  Sviton  v. 
iSxUton  (5),  per  Jessel,  M.R. 

[With  reference  to  the  purpose  and  effect 
of  the  Real  Property  Limitation  Acts 
they  cited  the  following  cases — Henry  v. 
Smith  (11),  a  Kelly  V,  Bodkin  (12),  Hunter 
V.  Nockolda  (13),  Th€  Homsey  Local  Board 
V.  The  Monarch  Investment  Buildi'ng 
Society  (14),  and  Allison  v.  Friaby  (15).] 

Finiay,  Q.C.,  and  H.  T.  Eve,  for  the 
respondent,  were  not  heard. 

LiNDLEY,  L.J. — This  appeal  raises  a 
question  of  great  importance — namely, 
whether  proceedings  can  be  taken  to  en- 
force a  judgment  after  twelve  years,  there 
having  been  no  payment  or  acknowledg- 
ment in  the  meantime.  Undoubtedly, 
some  difficulty  arises  from  the  course 
which  the  Le^slature  has  taken  in  dealing 
with  the  subject.  In  the  year  1883,  Par- 
liament for  some  reason  or  other  passed 
two  Acts  relating  to  limitation — one,  3  k 
4  Will.  4.  c.  27,  which  related  to  actions 
for  the  recovery  of  land,  a«id  also  to  actions 
for  the  recovery  of  money  in  certain  cases 
(section  40) ;  the  other,  3  &  4  Will.  4.  c. 
42,  relating  to  specialties  and  certain 
other  debts.  Why  the  two  were  not 
blended  in  one  I  cannot  understand ;  nor 
does  it  matter,  because  the  period  of 
limitation  under  both  Acts  is  the  same— 
namely,  twenty  years.  Whilst  that  was 
the  state  of  the  law,  the  question  arose 
before  Vice-Chancellor  Shadwell  which 
Act  governed  judgments.  Judgments 
were  specially  mentioned  in  3  &  4  Will.  4. 
c.  27,  and  not  in  the  other  Act,  though 
being  specialties  they  might  be,  &n<i 
prima  facie  would  be,  included  in  the 
other  Act.  But  the  Vice-Chancellor 
determined  that  upon  the  true  construc- 
tion of  these   two  statutes  the   statute 

(8)  1  Term  Rep.  270. 

(9)  1  Camp.  217. 

(10)  1  Knapp,  179. 

(11)  2  Dr.  &  War.  381. 

(12)  a  It.  Bq.  Rep.  390. 

(13)  1  Mao.  &  G.  640 ;  19  Law  J.  Rep  0  banc 
177. 

(14)  69  Law  J.  Rep.  Q.B.  105 ;  Law  Rep.  24 
Q.B.  D.  I. 

(15)  69  Law  J.  Rep.  Chanc.  94 ;  Law  Hep. 
43Ch.  D.  1U6. 


Digitized  by 


Google 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


Vol.  62.] 

Jay  V.  Johjistonet  App. 
which  related   to  judgments  was  3  &  4 
VVilL  4.  c.  27.     Taking  that  view,  he  held 
that  a  judgnaent  twenty  years  old  could 
not  be  enforced  even  as  against  the  per- 
sonal estate  of  the  judgment  debtor.  That 
decision  has  been  accepted  and  acted  upon 
by  everybody  without  question  ever  since ; 
and  the  law  as  settled  by  that  decision  ^  and 
by  other  decisions  which  have  followed  it, 
is  to  the  short  effect  that,  under  that  Act, 
a  judgment  is  barred  after  twenty  years. 
It  is  true  that  at  the  date  of  that  Act,  in 
1833,  and  long  afterwards,  judgments  were 
charges  on  real  estate  and  payable  out  of 
real  estate,  and  it  is  also  true  that  by 
reason  of  a  change  in  the  law  relating  to 
registration  of  judgments  a  modification 
was  introduced.     In  1864  the  law  relating 
to  the  registration  of  judgments,  which 
was  well  known  to  be  extremely  intricate 
and  extremely  troublesome,  was  simplified, 
and  a  judgment  ceased  to  be  a  charge  on 
land.      Instead,  the  'WTit  of   elegit   was 
registered,  and  then,  and  not  before,  was 
there  any  charge  in  respect  of  the  judg- 
ment debt,  the  effect   of   which  was  to 
render  it  unnecessary  for  purchasers  of 
land  to  search  for  judgments.     All  they 
had  to  do  was  to  search  for  writs.     An- 
other alteration  was  that  a  judgment  per 
<e  did  not  operate  as  a  charge.     But  it 
would  be  straining  that  Act,  which  was 
passed  for  the  sole  purpose  of  improving 
the  law  relating  to  registration,  to  con- 
strue it  so  as  to  affect  a  totally  different 
matter — to  alter  the  time  within  which  a 
judgment  can  be  enforced.  In  my  opinion, 
notwithstanding    the  alteration  made  in 
the  registration  of  judgments  by  the  Act 
of  1864,  the  true  construction  of  the  Act 
3  &  4  Will.  4.  c.  27  was  in  no  way  altered. 
There  is  no  case  which  shews  that  the  Act 
of  1864  had  any  effect  upon  the  Act  of 
1833.    With  reference  to  the  Act  of  1874, 
which  is  the  present  Act  relating  to  the 
time  of  enforcing  judgments,  the  key  to 
that  Act  is  to  be  found  not  in  section  8, 
but  in  the  preamble  and  in  section   9. 
The  preamble  recites  that  '^  it  is  expedient 
further  to  limit  the  times  within  which 
actions  or  suits  may  be  brought  for  the 
recovery  of  land  or  rent,  and  of  charges 
thereon."     Section  9  provides  that  "  from 
and  after  the  commencement  of  this  Act, 
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all  the  provisions  of  the  Act  passed  in  the 
session  of  the  third  and  fourth  years  of 
the  reign  of  his  late  Majesty  King  William 
the  Fourth,  chapter  twenty-seven,  except 
those  contained  in  the  several  sections 
thereof  next  hereinafter  mentioned,  shall 
remain  in  full  force,  and  shall  be  construed 
together  with  this  Act,  and  shall  take 
effect  as  if  the  provisions  hereinbefore 
contained  were  substituted  in  such  Act 
for  the  provisions  contained  in  certain 
sections  therein  specified,  and  as  if  the 
term  of  six  years  had  been  mentioned  in- 
stead of  the  term  of  ten  years  in  the  sec- 
tion of  the  said  Act  numbered  eighteen, 
and  the  period  of  twelve  years  had  been 
in  the  said  section  eighteen  instead  of  the 
period  of  twenty  years."  The  purpose  of 
that  section  is  clear.  It  is  to  substitute 
six  years  for  the  ten  years,  and  twelve  years 
for  the  twenty  years  mentioned  in  the  pre- 
vious Act.  It  is  not  to  change  the  mean- 
ing of  the  words  used  in  the  old  Act,  but 
to  preserve  it.  I  do  not  say  that  that  is 
the  whole  purpose  of  the  Act,  for  there  is 
a  section  relating  to  trusts  which  has 
nothing  to  do  with  the  case  before  us. 
Section  8  is  the  one  which  more  immedi- 
ately applies  to  this  case.  That  section 
simply  repeats  the  old  language  of  section 
40  of  3  &  4  Will.  4.  c.  27,  substituting 
twelve  years  for  twenty  years. 

There  is  not  a  sign  of  any  intention  to 
alter  the  meaning  of  any  of  the  words  in 
that  section  and  give  them  a  meaning 
which  they  had  not  got,  except  to  sub- 
stitute twelve  years  for  twenty  years.  The 
answer  to  the  very  ingenious  argument 
we  have  heard  is  this,  that  it  proceeds 
upon  the  mistake  of  construing  the  Act  of 
1864  so  as  to  affect  the  Statute  of  Limita- 
tions, with  which  it  has  nothing  at  all  to 
do.  The  argument  is  this,  that  because 
in  1864  judgments  ceased  to  be  charges 
on  land,  therefore  the  Statute  of  limita- 
tions ceased  to  affect  them.  But  the  &ct 
is  that  in  one  sense  they  continued  to  be 
charges  on  land.  That  is  the  point.  Mr. 
Justice  Wills  saw  it  distinctly,  and  gave 
the  same  answer.  I  am  conscious  of  the 
perplexity  in  which  people  are  put  by  the 
present  state  of  the  law  on  this  subject. 
The  cause  of  that  perplexity  is  that  in  1 835 
Parliament  passed  two  Acts  dealing  with 
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Jay  V.  Johnstone,  Aj)p, 
limitations,  and  that  it  has  since  altered 
one  of  them  but  not  the  other.  To  adopt 
the  appellants'  argument  would  be  to  pro- 
duce an  effect  never  dreamt  of  by  any 
one,  and  would  be  to  reverse  the  course  of 
decision  for  the  last  fifty  years. 

BowEN,  L.  J.,  concurred. 


Solicitors  —  H.  J.  Comyns,  for  applicanta; 
Eardley,  Holt,  Hubbard  &  Co.,  for  respon- 
dent. 


1893.      I  WILSON,     SON     AND     COMPANY   V. 
Jan.  12.  j  KILLTQK   AND   OTHERS. 

Practice — Non-joinder— Adding  Parties 
— Go-Contractor  a  Foreigner  resident  out 
of  the  Jurisdiction — Plea  in  Abatement — 
Rules  of  the  Supreme  Court,  1883 — Order 
XVI.  rule  11. 

A  defendant  has  a  right  to  the  joinder  of 
a  co-contractor  under  Order  XVI,  rvh  11, 
where,  prior  to  the  Judicature  Act,  a  plea 
in  abatement^  as  restricted  by  ^  dc  A:  Will. 
4.  c.  42.  s.  8,  could  have  been  pleaded. 
But  Order  XVI.  rule  11  has  not  revived 
the  application  of  a  plea  in  abatement  as  it 
existed  prior  to  1833,  so  as  to  entitle  a  de- 
fendant to  an  order  to  join  a  co-contractor 
resident  out  of  the  jurisdiction  of  the 
Court. 

This  was  an  appeal  by  the  plaintiffs 
from  an  order  maide  by  Wright,  J.,  at 
chambers,  upon  the  defendants'  summons 
under  Order  XVI.  rule  11  (1),  that  the 
plaintiffs    should  join  a   M.    Bernier  of 

(1)  Order  XIV.  rule  11 :  "No  cause  or  matter 
flball  be  defeated  by  reason  of  the  misjoinder 
or  nonjoinder  of  parties,  and  the  Court  may  in 
every  cause  or  matter  deal  with  the  matter  in 
controversy  so  far  as  regards  the  rights  and  in- 
terests of  the  parties  actually  before  it.  The 
Court  or  a  Judge  may  at  any  stage  of  the  pro- 
•ceedings,  either  upon  or  without  the  applica- 
tion of  either  party,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  Judge  to  be  just,  order 
the  names  of  any  parties  improperly  joined, 
whether  as  plaintiffs  or  as  defendants,  to  be  struck 
out,  and  that  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court  effec- 
tually and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or 


Antwerp  as  a  co-defendant  to  the  action. 
The  plaintiffs  were  ship-brokers,  and  had 
disbursed  a  ship  at  Santos  in  Brazil,  of 
which  the  defendants  were  the  owners,  and 
M.  Bernier  the  charterer,  upon  the  joint 
guarantee  of  the  defendants  and  M. 
Bernier.  Their  present  action  was  against 
the  defendants  alone  upon  the  guarantee. 
The  defendants  alleged  that  a  consider- 
able portion  of  these  expenses  of  disburs- 
ing the  ship  were  incurred  for  lighterage 
and  various  operations  which  should  pro- 
perly fell  upon  the  chai-terer,  and  sought 
to  have  M.  Bernier  joined  as  a  defendant. 
As  the  latter  was  a  foreigner  and  resident 
out  of  the  jurisdiction,  the  Master  referred 
the  summons  to  the  learned  Judge  at 
chambers,  who,  with  some  reluctance,  but 
considering  himself  bound  by  PiUey  v. 
Robinson  (2),  made  the  order,  the  subject 
of  the  present  appeal. 

Boyd  and  Simey,  for  the  plaintiffs. — 
The  decision  in  PiUey  v.  Robinson  (2)  is 
that  where  an  action  is  brought  against 
one  only  of  several  joint  contractors,  and 
where  the  nonjoinder  could  have  been 
made  the  subject  of  a  plea  in  abatement 
under  the  old  practice,  the  defendant  is 
entitled  as  of  right,  under  Order  XVI. 
rule  11  (l),to  have  his  co-contractors  joined 
as  defendants.  The  plea  in  abatement,  how- 
ever, as  given  in  the  3rd  edition  of  BuUen 
and  Leakeys  Precedents  of  Pleading,  p.  468, 
is  as  follows  :  "  That  the  alleged  promise, 
if  any,  was  made  [or  debt,  if  any,  was  con- 
tracted] by  the  defendant  jointly  with 
G.  H.,  who  is  still  living,  and  who  at  the 
commencement  of  the  suit  was,  and  still 
is,  resident  within  the  jurisdiction  of  this 
Coui't,  and  not  by  the  defendant  alone." 
In  the  present  case  M.  Bernier  is  not 
within  the  jurisdiction,  and  the  defen- 
dants could  not  have  availed  themselves 
of  this  plea;  and  it  is  submitted  that, 
although  the  words  of  Order  XVI.  rule 

matter,  be  added.  .  .  .  Every  party  whose  name 
is  so  added  as  defendant  shall  be  served  with  a 
writ  of  summons  or  notice  in  manner  herein- 
after mentioned,  or  in  such  manner  as  may  be 
prescribed  by  any  special  order,  and  the  pro- 
ceedings against  such  party  shall  be  deemed  to 
have  begun  only  on  the  service  of  such  writ  or 
notice." 

(2)  57    Law  J.  Rep.    Q.B.   54 ;    Law  Rep. 
20  Q  B.  D.  165. 
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Wilson,  San  ^  Co.  v.  Killiek. 
11  may  be  wide  enough  to  comprehend 
every  case  where  the  right  of  joinder 
exists,  yet  here  such  right  of  joinder 
never  did  exist.  Pilley  v.  Eobinaon  (2), 
as  well  as  Kendall  v.  Hamilton  (3),  on 
which  it  was  founded,  is  therefore  no  au- 
thority for  the  suggestion  that  the  learned 
Judge  could  exercise  no  discretion  in  such 
a  case  as  the  present,  where  the  right  of 
joinder  under  the  old  pi-actice  never  could 
have  existed,  and  where  the  third-party 
procedure  provided  by  Order  XVI.  rule 
48  might  have  been  adopted. 

Carver^  for  the  defendants. — Pilky  v. 
Robinson  (2)   is  founded   on  KendaU  v. 
Hamilton   (3),   where  Lord  Cairns  said : 
"  I   cannot    think    that   the   Judicature 
Acts  have  changed  what  was  formerly  a 
joint  right  of  action  into  a  right  of  bring- 
ing several   and   separate  actions.     And 
although  the  form  of  objecting  by  means 
of  a  plea  in  abatement  to  the  nonjoinder 
of  a  defendant  who  ought  to  be  included 
in  the  action  is  al>olished,  yet  I  conceive 
that  the  application  to  have  the  person  so 
omitted  included  as  a  defendant  ought  to 
be  granted  or  refused  on  the  same  prin- 
ciples on  which  a  plea  in  abatement  would 
have  succeeded  or  failed."     The  ancient 
right  of  taking  advantage  of  nonjoinder 
was  by  a  plea  in  abatement,  and  this  was 
unrestricted  down  to  the  year  1833,  when 
it  was  enacted  by  3  ifc  4  Will.  4.  c.  42.  s. 
8,  that  "no  plea  in  abatement  for  the 
nonjoinder  of  any  person  as  a  co-defen- 
dant shall   be    allowed  ....  unless    it 
shall  be  stated   in   such  plea  that  such 
person  is  resident  within  the  jurisdiction 
of  the  Court."     In  1795  it  was  held,  in 
Skeppard  v.  BaiUie  (4),  that  a  replication 
to  a  plea  in  abatement  (that  the  promises 
were  made  by  A.  and  B.  jointly  with  the 
defendant)  that  A.  and  B.  were  in  Scotland 
at  the  commencement  of  the  suit,  and  had 
no  property  within  the  jurisdiction  of  the 
Court  by  which  they  could  be  summoned, 
was  bad,  and  that  the  mode  of  proceeding 
was  by  outlawry.     The  principle  was  that 
pleas  in  abatement  must  give  the  plaintiff 
a  better  writ,   they  must  state  all  such 
matters  as  might  be  necessary  to  enable 
the  plaintiff  to  amend   his   proceedings. 

(3)  48  Law  J.    Rep.  C.P.   705 ;    Law    Rep. 
*  App.  Cas.  504. 

(4)  6  Term  Rsp.  327. 
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This  guarantee  was  to  be  performed  in 
London,  and  the  money  paid  there.  A 
writ  may  be  issued,  and  notice  of  it  served 
by  leave  upon  M.  Bernier  in  Belgium. 
It  is  true  that,  since  3  ct  4  Will.  4.  c.  42. 
s.  8,  the  plea  in  abatement  must  have 
stated  that  the  co-defendant  was  within 
the  jurisdiction.  Yet  now  it  is  submitted 
the  defendant  is  not  so  limited,  and  that 
the  effect  of  Order  XVI.  rule  11  is  to  re- 
vive the  ancient  unrestricted  application 
of  the  plea.  It  is  the  substance  of  the  old 
plea  which  has  been  revived  by  Order  XVI. 
rule  11,  and  not  the  mere  form  as  given 
in  Bullen  and  LeaJce;  and  the  Hcope  of 
the  rule  as  it  stands  entitles  the  defen- 
dants to  the  addition  of  M.  Bernier  as  a 
co-defendant,  and  to  service  upon  him  of 
a  notice  of  the  writ. 

SDay,  J. — You  have  a  remedy  under 
er  XVI.  rule  48.] 
That  was  an  argument  in  Pilley  v. 
Robin-aon  (2)  to  which  the  Court  in  that 
case  did  not  assent.  It  is  submitted  that 
the  defendants  are  entitled  to  maintain 
their  order  to  join  their  co-contractor. 

Day,  J. — I  am  of  opinion  that  thia 
appeal  must  be  allowed.  Mr.  Boyd's  con- 
tention is  perfectly  accurate.  The  present 
case  does  not  fall  within  the  authority  of 
Pilley  V.  Robinson  (2).  I  wish  it  to  be  un- 
derstood that  I  express  entire  concurrence 
with  that  decision,  but  its  principle  is  not 
applicable  to  the  circumstances  of  the  case 
before  us.  It  merely  decides  that  where, 
prior  to  the  Judicature  Act,  a  plea  iri 
abatement  could  properly  have  been 
pleaded,  the  provisions  of  Order  XVI. 
rule  11  shall  now  apply.  Here  the  de- 
fendants seek  to  take  advantage  of  the 
nonjoinder  of  a  co-defendant.  But  M. 
Bernier,  whom  they  seek  to  join,  is  a  person 
residing  abroad  and  out  of  the  jurisdic- 
tion. Therefore  there  could  not  have 
been,  under  the  practice  as  it  existed  from 
1833  down  to  the  passing  of  the  Judica- 
ture Act,  any  plea  in  abatement  here. 
All  that  PiUey  v.  Robinson  (2)  decides  is 
that  where  a  plea  in  abatement  was 
formerly  pleadable,  proceedings  may  now 
betaken  under  Order  XVI.  rule  11,  to 
join  parties  as  defendants,  and  therefore 
the  order  is  substituted  for  the  old  plea. 
Where,  however,  such  a  plea  is  not  plead- 
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WUson,  Sov,  4-  Co.  v.  Killick. 
able  by  reason  of  the  proposed  co-defen- 
dant being  resident  out  of  the  jurisdiction, 
it  does  not  follow  that  parties  are  still  to 
be  joined  under  that  order,  as  if  it  had 
revived  the  ancient  unrestricted  applica- 
tion of  the  plea  as  it  existed  before  the 
passing  of  3  &  4  Will.  4.  c.  42.  s.  8.  It  is 
true  that  the  Court  has  very  large  discre- 
tionary powers  conferred  upon  it  by  the 
Judicature  Act  and  Rules  ;  but  it  is  not 
contended  that  this  is  a  case  in  which 
we  should  make,  or  rather  uphold,  this 
order  in  the  exercise  of  our  discretion, 
but  rather  that  the  defendants  have  a 
right  to  it.  It  may  well  be  that  the  de- 
fendants have  a  right  to  contribution  from 
M.  Bemier,  in  which  case  they  might 
make  an  application  for  an  order  under 
rule  48  of  Order  XVI.  Great  discretion- 
ary powers  are  now  vested  in  the  Court 
as  to  the  issue  of  third-party  notices 
where  it  is  shewn  that  the  justice  of  the 
case  requires  the  addition  of  a  defendant. 
So  far,  however,  as  the  case  stands  at  pre- 
sent, Mr.  Justice  Wright's  reluctant  order 
must,  in  my  judgment,  be  set  aside. 

Collins,  J. — I  am  of  the  same  opinion. 
The  learned  Judge  at  chambers,  so  £sir  as 
he  could  exercise  his  discretion,  was  pre- 
pared to  exercise  it  against  the  joinder  of 
M.  Bemier  as  a  defendant,  but  considered 
himself  bound  by  PiMey  v.  Robinson  (2). 
The  question  resolves  itself  into  one  of 
right.  If  the  defendants  would,  under 
the  old  practice,  have  had  the  right  to 
plead  a  plea  in  abatement,  they  would 
now,  since  the  Judicature  Act,  and  in 
pursuance  of  that  decision,  be  entitled  to 
an  order  under  Order  XVI.  rule  11.  As 
matters  stand,  it  turns  out  that  they  never 
could  have  had  a  right  to  plead  a  plea  in 
abatement,  because  the  person  they  sought 
to  join  never  resided  in  England  at  all. 
Accordingly  they  have  no  more  right  now 
to  the  benefit  of  Order  XVI.  rule  11,  and 
the  learned  Judge  at  chambers  was  mis- 
taken in  considering  himself  bound  by 
PiUey  V.  Robinson  (2),  and  that  he  had  no 
discretion  to  refuse  the  order. 

Appeal  allowed. 

Solicitors— Ingledew,  Colt  &  luce,  for  plaintiffs  ; 
Wynne,  Holme  &  Wynne,  agents  for  Simpson, 
North  &  Johnson,  Liverpool,  for  defendants. 


[IN  THE  COURT   OF   APPEAL.] 
1892       (^N^^SH    AND   SCOTTISH    HERCAK- 
A  o    <        TILE   INVESTMENT  TRUST  (lIMI- 

^^*     •  (       ted)   V,    BRUNTON.* 

Debentures  —  Mortgcbge  —  Constructive 
Notice — Priority — JoinA-Stock  Company. 

A  joint-stock  company  issued  debentureSf 
charging  its  undertaking  and  aU  its  pro- 
perty ^  both  present  and  future^  one  of  the 
conditions  of  the  debentures  being  that  the 
charge  thereby  created  voas  to  be  a  floating 
security,  but  so  that  the  company  toas  not 
to  be  at  liberty  to  create  any  mortgage  or 
charge  in  priority  to  the  debentures.     Sub- 
sequently the  company  entered  into  negotia- 
tions with  the  plaintiffs  for  a  loan  ifpon 
the  security  of  an  assignment   of  certain 
insurance     moneys    coming    due    to    the 
company  in  respect  of  a  fire  that  had  oc- 
curred upon  their  premises.    In  the  course 
of  the  negotiatioTis  the  plaintiffs*  solicitor, 
wh>  acted  for  ifiem  in  the  mutter,  became 
aware  that  the  company  had  issued  deben- 
tures, but  he  was  informed  by  the  managing 
director  of  the  company  that  t^ie  debentures 
did  not  affect  the  proposed  assignment,  and 
the  plaintiffs*  solicitor  accordingly  did  not 
ask  to  see  the  form  of  the  debentures,  and 
received  wo  furthefi*  notice  of  their  contents, 
T/ie  assignment  vms  thereupon   executed, 
and  notice  of  it  was  given  to  the  insurance 
office.     The  debenture-holders  subsequently 
gave  notice  to  the  insurance  office  that  they 
claimed  the  insurance  moneys  in  priority  to 
the  plaintiffs.     Upon  the  trial  of  an  inter- 
pleader issue  it  was  proved  that  debentures 
might  be  in  one  of  three  forms— first,  a 
simple  ackthowledgment  of  a  debt ;  secondly, 
an  instrument  acknowledging  the  debt,  and 
charging  the  property  of  the  company  with 
repayment ;  and,  thirdly,  an  instrument  in 
the  same  form  as  the  second,  but,  in  addition, 
restricting  the  company  from  giving  any 
prior  charge  : — Held,  ^uU,  as  the  plaintiffs* 
solicitor  onJby  had  notice  of  the  existence  of 
debentures  which  m,ig?U  or  might  not  affect 
the  property  to  be  assigned,  and  was  told  that 
they  did  not  affect  it,  the  plaintiffs  could 
not  be  faced  with  constru^ctive  notice  of  the 
contents  of  the  debentures,  and  therefore  the 
assignment  to  them  had  priority, 

♦  Coram  Lord  Esher,  M.R.,  Dowen,  L.J.,  and 
Kay,  L.J. 
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Appeal  from  the  judgment  of  Charles, 
J.,  at  the  trial  without  a  jury  of  an  inter- 
pleader issue  directed  to  try  the  right  of 
the  plaintiffs  and  the  defendant  respec- 
tively to  the  sum  of  1,834/.  15«.  4c?.,  which 
had  been  paid  into  Court  by  the  Sun  Fire 
Insurance  Company  to  abide  the  event.  The 
plaintiffs  claimed  so  much  of  this  amount 
as  would  be  sufficient  to  satisfy  their  claim 
to  a  sum  of  1,400/.  and  interest  lent  by 
thena  to  the  Electrical  Engineering  Cor- 
poration (Limited).  The  defendant,  who 
represented  the  debenture-holders  of  the 
corporation,  claimed  the  fund  in  Court 
for  them. 

The  Electrical  Engineering  Corporation 
was  registered  in  January,  1890,  with  a 
capital  of  150,000/.,  in  5/.  shares.  Power 
was  given  to  the  corporation  "  to  borrow, 
on  any  terms  and  conditions,  any  sum  or 
sums  of  money,  and  to  mortgage  and 
charge  the  undertaking  and  all  or  any 
part  of  the  real  and  personal  property, 
present  or  future,  and  all  or  any  of  the 
uncalled  capital  for  the  time  being  of  the 
company,  and  to  issue  debentures,  deben- 
ture stock,  and  mortgage  debentures,  pay- 
able to  bearer  or  otherwise ; "  and  in  the 
articles  of  association  it  was  provided  that 
the  directors  might,  for  the  purpose  of 
securing  borrowed  money  and  interest, 
"issue  mortgage  or  other  debentures, 
whether  payable  to  bearer  or  otherwise, 
.  .  .  and  charge  or  mortgage,  in  any  form, 
the  whole  or  any  part  of  any  propei-ty, 
funds,  assets,  or  effects  of  the  company, 
including  afber-acquired  property  and  un- 
called capital,  as  a  specific  charge  or  floating 
security." 

In  pursuance  of  these  powers  there  were 
issued,  prior  to  the  26th  of  February, 
1891,  two  hundred  "  First  Mortgage  De- 
bentures" of  100/.  each.  The  form  of 
debenture,  so  far  as  material,  was  as 
follows : 
, "  No. .  100/.  The  Electrical  En- 
gineering Corporation  (Limited)  will,  on 
the  16th  of  October,  1900,  or  on  such 
earlier  day  as  the  principal  moneys  hereby 
secured  become  payable,  according  to  the 

conditions  hereof,  pay  to  ,  or  other 

the  holder  for  the  time  being,  on  presenta- 
tion and  delivery  of  this  debenture,  the 
sum  of  100/.,  and  will  in  the  meantime 
pay  interest  on  the  said  sum  of  100/.  at 
Vol.  62.— Q.B. 


the  rate  of  six  per  cent,  per  annum  by 
equal  half-yearly  payments,  on  the  1st  day 
of  January  and  the  1st  day  of  July  in  each 
year,  or  on  such  other  day  as  the  principal 
moneys  hereby  secured  become  payable 
according  to  the  conditions  hereof.  The 
corporation  hereby  charges  with  such  pay- 
ments its  undertaking  and  all  its  property, 
whatsoever  and  wheresoever,  both  present 
and  future.  This  debenture  is  issued  sub- 
ject to  the  conditions  indorsed  hereon." 

One  of  the  conditions  was  as  follows  r 
"  This  debenture  is  one  of  a  series  of  200- 
debentures  issued,  or  about  to  be  issued, 
by  the  corporation.  The  debentures  of 
the  said  series  are  all  to  rank  pari  passu 
as  a  first  charge  on  the  property  hereby 
charged,  without  any  preference  or  priority 
one  over  another,  and  the  charge  hereby 
created  is  to  be  a  floating  security,  but  so 
that  the  corporation  is  not  to  be  at  liberty 
to  create  any  mortgage  or  charge  in 
priority  to  the  said  debentures." 

Early  in  1891,  further  money  being 
required  for  the  purposes  of  the  under- 
taking, Mr.  Statter,  the  managing  director 
of  the  corporation,  placed  the  matter  in 
the  hands  of  Mr.  Jones,  their  solicitor, 
with  the  view  of  his  finding  a  lender,  and 
Mr.  Jones  communicated  with  Mr.  Van 
Lauer,  the  plaintiffs'  manager.  At  this 
time  there  was  coming  due  to  the  cor- 
poration from  the  Sun  Fire  Office  a  large 
sum  upon  a  policy  of  insurance  on  cer- 
tain premises  of  the  corporation  which 
had  been  burnt,  and  Mr.  Jones  told  Mr. 
Van  Lauer  that  the  corporation  proposed 
to  borrow  on  the  security  of  the  insurance 
moneys.  Mr.  Van  Lauer  said  that  he 
must  be  satisfied  that  his  company  would 
be  absolutely  secured ;  and  thereupon 
Mr.  Jones  obtained  a  letter  from  the 
secretary  of  the  Sun  Fire  Office  to  the 
effect  that  the  sum  to  be  payable  by  them 
would  far  exceed  2,000/.,  and  that  they 
had  not  received  notice  of  any  charge  upon 
the  money,  nor  did  they  know  of  any  cir- 
cumstances which  would  prevent  an  as- 
signment of  the  amount  due,  or  of  any 
part  thereof.  The  letter  was  forwarded 
to  Mr.  Paine,  the  plaintiffs'  solicitor,  and 
he  was  instructed  to  carry  out  the  loan, 
which  was  to  be  for  1,900/.  (afterwards 
reduced  to  1,400/.)  for  three  months,  with 
interest  at  the  rate  of  twenty  per  cent.^ 
T 
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and  was  to  be  secured  by  a  charge  on  the 
claim  against  the  Sun  Fire  Office.  On  lihe 
24th  of  February  Mr.  Paine  saw  Mr. 
Jones  and  discussed  the  subject,  and,  in 
answer  to  Mr.  Paine,  Mr.  Jones  said  that 
he  was  not  aware  of  any  dealings  with  the 
insurance  moneys.  Mr.  Jones  did  not 
then  know  of  the  existence  of  the  deben- 
tures. Mr.  Jones  handed  to  Mr.  Paine 
the  memorandum  and  articles  of  associa- 
tion. 

On  the  25th  of  February  Mr.  Paine 
addressed  an  enquiry  direct  to  the  Sun 
Fire  Office,  and  received  a  reply  that  no 
notice  had  been  received  of  any  charge 
upon  the  moneys  payable  to  the  corpora- 
tion. On  the  afternoon  of  the  same  d»y 
the  parties  met  to  complete.  There  were 
present  Mr.  Jones,  Mr.  Statter,  and  Mr. 
Paine.  There  was  some  conflict  of  evi- 
dence at  the  trial  as  to  what  took  place, 
but  the  learned  Judge  found  that  what 
took  place  was  as  follows :  the  letters  from 
the  secretary  of  the  Sun  Fire  Office  were 
read,  and  so  also  was  a  letter,  dated  the 
24th  of  February,  from  Mr.  Statter  to 
Mr.  Jones  (received  by  Mr.  Jones  after 
his  interview  of  that  date  with  Mr.  Paine), 
stating  that  *'  the  subscribed  capital  of  the 
corporation  is  nearly  56,000^. ;  and  of  the 
debenture  issue  of  20,000^.,  14,500^.  are 
placed,  and  the  balance  is  held  as  security 
for  a  loan  of  500^."  Mr.  Paine,  on  reading 
this  letter,  asked  whether  the  debentures 
were  secured  by  any  trust  deed  which 
might  cover  the  insiu^nce  to  be  assigned. 
Mr.  Statter  replied  that  they  were  not. 
"  Nothing  whatever,"  added  Mr.  Paine  in 
his  evidence,  "  was  said  conveying  to  me 
in  any  way  that  there  was  anything  in 
the  form  of  the  debentures  which  could 
interfere  with  the  security."  No  form  of 
debenture  was  produced,  and  Mr.  Paine 
did  not  ask  to  see  one.  Mr.  Paine  received 
no  other  notice  of  the  existence  of  the  de- 
bentures. 

On  the  26th  of  February  a  deed,  made 
between  the  corporation  and  the  plaintiffs, 
was  executed,  by  which  the  insurances  and 
all  moneys  payable  or  to  become  payable 
thereunder  were  assigned  to  the  plaintiffs 
as  mortgagees  by  way  of  security  for  a 
loan  of  1,400/.  and  interest  at  the  rate  of 
twenty  per  cent. ;  and  on  Mr.  Paine  again 
referring  to  Mr.  Statter's  letter  of  the  24th 


of  February  a  director  of  the  corporation 
who  was  present  added  and  signed  the 
following  postscript  to  the  letter  :  "  With 
the  exception  of  the  above  debentures 
there  is  no  other  loan."  On  the  next  day 
Mr.  Paine  gave  notice  of  the  assignment 
to  the  Sun  Fire  Office. 

Shortly  after  this  date  the  defendant, 
on  behalf  of  the  debenture-holders,  com- 
menced an  action  against  the  corporation, 
in  which  a  receiver  and  manager  was  on 
the  20th  of  March  duly  appointed.  In 
April  the  corporation  went  into  voluntary 
liquidation,  and  the  receiver  was  appointed 
liquidator.  On  the  15th  of  June  the  re- 
ceiver and  manager  gave  notice  to  the  Sun 
Fire  Office  and  to  the  plaintiffs  that  the 
debenture-holders  claimed  the  insuraHce 
moneys  in  priority  to  the  plaintifEs.  An 
action  against  the  Sun  Fire  OflQlce  was 
then  commenced,  and  these  interpleader 
proceedings  followed. 

It  was  proved  at  the  trial  that  a  deben- 
ture might,  according  to  present  usage, 
be  in  one  of  three  forms — first,  it  might 
be  simply  an  acknowledgment  of  debt 
under  seal ;  secondly,  which  is  the  more 
common  form,  it  might  be  an  instrument 
not  only  acknowledging  the  debt,  but 
charging  the  property  of  the  company 
issuing  it  with  repayment;  thirdly,  it 
might  be  an  instrument  acknowledging 
the  debt,  charging  the  property  of  the 
company  with  repayment,  and  restricting 
the  company  from  giving  any  prior  charge. 
Mr.  Paine  had  never,  in  fiu5t,  seen  a 
debenture  in  the  third  form  with  the 
restrictive  clause,  and  he  stated  in  his  evi- 
dence that  he  had  no  suspicion  after  the 
interview  of  the  25th  of  February  that 
the  plaintiffs'  security  could  be  interfered 
with  \  all  he  knew  was  that  debentures 
existed. 

Charles,  J.,  gave  judgment  for  the 
plaintiffs. 

The  defendant  appealed. 

^*^^y>  Q*^'  (^«  ^anw  with  him),  for  the 
defendant. — The  plaintiffs  had  construc- 
tive notice  of  the  contents  of  the  deben- 
tures when  they  made  their  advance  and 
took  the  mortgage.  Charles,  J.,  found  as 
a  fieu^  that  the  plaintifife'  solicitor  knew 
that  the  debentures  were  a  floating  secu- 
rity on  the  property.     That  biding  so,  the 
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solicitor  ought  to  have  enquired  further ; 
and  the  plaintiffs,  having  had  notice  that 
the  debentures  affected  the  property,  are 
affected  with  constructive  notice  of  the 
contents  of  those  debentures.  Notice  of 
a  document  which  affects  the  property, 
and  not  merely  the  title  which  the  pur- 
chaser or  mortgagee  is  claiming,  is  suffi- 
cient to  compel  him  to  make  further 
enquiry.  Where  there  is  a  tenant  in  pos- 
session of  land  a  purchaser  is  bound  to  en-* 
quire  under  what  terms  the  tenant  is  in 
possession — Daniels  v.  Davison  (1).  In 
J(mes  V.  Smith  (2)  Wigram,  V.C.,  laid 
down  that  the  first  class  of  cases  in  which 
constructive  notice  had  been  established 
was  where  "the  party  charged  has  had 
actual  notice  that  the  property  in  dispute 
was  in  fact  charged,  incumbered,  or  in 
some  way  affected,  and  the  Court  has 
thereupon  bound  him  with  constructive 
notice  of  &cts  and  instruments,  to  a  know- 
ledge of  which  he  would  have  been  led  by 
an  enquiry  after  the  charge,  incumbrance, 
or  other  circumstance  affecting  the  pro- 
perty of  which  he  had  actual  notice." 
And  in  the  same  case  on  appeal  (3),  Lord 
Lyndhurst  says  that  "  where  a  party  has 
notice  of  a  deed  which  from  the  nature  of 
it  must  affect  the  property,"  he  is  con- 
sidered to  have  notice  of  the  contents  of 
that  deed.  The  words  "must  affect "  and 
the  subsequent  words  "  necessarily  affect " 
mean  "  in  all  probability  affect "  the  pro- 
perty. See  also  AUen  v.  Seckham  (4), 
Montefiore  v.  Brovme  (5),  and  Morland  v. 
Cook  (6).  Here  these  debentures  in  all 
probability  affected  the  property. 

[He  also  referred  to  Patnian  v.  Harland 
(7)  and  In  re  The  Hansard  Publishing 
Unum  (8).] 

Sir  H,  Davey,  Q.G.,  and  E.  T.  Reid,  Q,C. 
(T.  T,  Paine  and  Sargant  with  them),  for 
the  plaintiffs. — ^This  is  not  like  the  case  of 
title  to  land,  where  the  purchaser  is  bound 

(1)  16  Ves  249 

(2)  1  Hare,  43;'  11  Law  J.  Rep.  Chanc  S3, 

(3)  1  Ph.  244;  12  Law  J.  Rep.  Chanc.  381. 

(4)  4M  Law  J.  Rep.  Chanc.  611 ;  Law  Rep. 
nCh.D.790. 

(5)  7  H.L.  Cas.  241. 

^  (6)  37  Law  J.  Rep.  Chanc.  826 ;  Law  Rep. 
«Eq.262. 

,  (7)  50  Uw  J.  Rep.  Chanc.  642 ;  Law  Rep. 
nCh.D.353. 
(8;  8  Times  Law  Rep.  280. 


to  investigate  the  title  and  to  go  back 
forty  years.  If  in  such  a  case  a  purchaser 
knows  that  a  deed  of  which  he  has  notice 
affects  the  land,  and  makes  no  further 
enquiry,  relying  upon  a  representation 
that  it  does  not  affect  the  title  he  is  ac- 
quiring, he  must  take  the  consequences  of 
omitting  to  make  further  enquiry.  The 
law  as  to  choses  in  action  is  different. 
The  governing  authority  upon  the  point 
is  Jones  v.  Smith  (3),  where  Lord  Lynd- 
hurst said  that  "  where  a  party  has  notice 
of  a  deed  which  from  its  nature  must  affect 
the  property,  or  is  told  at  the  time  that  it 
does  affect  it,  he  is  considered  to  have 
notice  of  the  contents  of  that  deed,  and  of 
all  other  deeds  to  which  it  refers;  but 
where  a  party  has  notice  of  a  deed  which 
does  not  necessarily — which  may  or  may 
not — affect  the  property,  and  is  told  that 
in  fact  it  does  not  affect  it,  but  relates  to 
some  other  property,  and  the  party  acts 
Mrly  in  the  transaction,  and  believes  the 
representation  to  be  true,  there  is  no  de- 
cision which  says  that  he  is  fixed  with 
notice  of  the  instrument."  The  principle 
laid  down  by  Jessel,  M.R.,  in  Patmam,  v. 
Harland  (7)  is  the  same.  A  debenture  is 
only  an  acknowledgment  of  a  debt  which 
may  or  may  not  create  a  charge  upon  the 
property.  Notice  of  the  debentures  would 
not  be  constructive  notice  of  a  charge. 
The  question  is  not  as  to  what  a  prudent 
man  would  do  under  the  circumstances, 
but  whether  the  not  obtaining  the  know- 
ledge was  an  act  of  gi-oss  or  culpable  neg- 
ligence— Ware  v.  Lord  Egmont  (9),  Monte- 
fwre  V.  Browne  (6),  The  Agra  Bank  v. 
Barry  (10),  Cothay  v.  Sydenham  (11),  and 
Dearie  v.  Hall  {12),  Neither  the  plaintiffs 
nor  their  solicitor  were  guilty  of  any  neg- 
ligence here.  They  acted  honestly,  and 
cannot  be  held  to  have  had  constructive 
notice  of  the  contents  of  the  debentures. 

Le  Fanuy  in  reply,  referred  to  Gibson  v. 
Ingo  (13). 

Lord  Esheb,  M.R.— In  this  case  the 
plaintiffs  took  a  mortgage  from  the  Elec- 

(9)  4  De  Gez,  M.  &  G.  460;  24  Law  J.  Rep. 
Chanc.  361. 

(10)  Law  Rep.  7  H.L.  135. 

(11)  2  Bro.  C.C.  391. 

(12)  3  Russ.  1. 

(13)  6  Hare,  112. 
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trical  Engineering  Corporation,  and  the 
question  is  whether  they  are  entitled  to 
the  benefit  of  that  mortgage.  At  the 
time  they  took  it  there  were  debentures 
in  existence  containing  certain  provisions 
which,  if  known  to  the  plaintiffs,  would 
have  prevented  them  in  equity  fi:t)m  en- 
forcing their  mortgage  in  priority  to  the 
debentures.  That  is  entirely  an  equitable 
doctrine.  Had  the  plaintiffs  then  that 
knowledge )  It  is  admitted  that  they  did 
not  in  fact  know  of  those  provisions  in 
the  debentures ;  but  it  is  said  that  they  had 
constructive  notice  of  the  provisions.  The 
doctrine  of  constructive  notice  is  purely 
and  solely  an  equitable  doctrine  un- 
known to  the  common  law.  There  is  an 
inference  of  &ct  known  to  the  common 
law  which  is  somewhat  simUar  to  this 
equitable  doctrine — ^namely,  where  a  man 
wilfully  shuts  his  eyes  to  facts.  The  way 
the  common  law  has  dealt  with  that 
is  this :  if  a  man  has  knowledge  of  facts 
or  statements  which  do  not  expressly  tell 
him  of  some  other  fact  which  is  against 
him,  and  he  makes  no  further  enquiry,  the 
tribunal  enquires  whether  he  did  not 
wilfully  shut  his  eyes  to  the  effect  of  the 
fisicts,  whether  he  did  not  wilfully  abstain 
from  making  further  enquiry  because  he 
knew  that  the  result  of  the  enquiry  would 
be  against  him — and  the  tribunal  may 
draw  the  inference  that  he  knew  of  that 
other  fia«t  which  is  against  him.  That  is 
an  inference  of  fact  which  the  tribunal 
draws,  because  it  cannot  look  into  a  man's 
mind,  and  from  certain  known  facts  it 
infers  certain  other  facts.  That  is  not 
a  question  of  constructive  knowledge  or 
constructive  notice ;  it  is  a  question  of 
actual  knowledge  or  actual  notice.  The 
equitable  doctrine  of  constructive  notice 
has  now,  however,  to  be  dealt  with  by  the 
Courts  of  common  law.  We  must,  there- 
fore, see  what  the  doctrine  is,  and  how 
fex  it  has  been  carried,  and  consider  how 
the  equity  Judges  have  defined  it.  It 
seems  to  me  that  in  later  years  the  Judges 
saw  that  the  doctrine  was  being  carried 
farther  than  was  intended  by  the  Judges 
who  invented  it,  and  Lord  Lyndhurst, 
Lord  Cottenham,  8ir  George  Jessel,  and 
others  have  said  that  the  doctrine  ought 
not  to  be  extended.  It  was  pointed  out, 
hy  myself  in  Allen  v.  Seckham  (4),  and  by 


other  Judges,  that  the  doctrine  is  a 
dangerous  one,  that  it  is  contrary  to  the 
truth,  and  that  it  ought  not  to  be  ex- 
tended. It  is  founded  upon  the  assump- 
tion that  a  man  did  not  know  the  &ct«,, 
and  yet  he  is  to  be  treated  as  if  he  knew 
them.  We  must  see  what  the  doctrine  is, 
and  whether  it  is  applicable  to  the  fisLcts  in 
this  case.  Now  we  have  not  to  deal  here 
with  real  property,  or  the  title  to  real 
property.  We  have  to  deal  with  the  case 
of  a  mortgage  of  a  debt  given  by  a  com- 
pany under  powers  authorising  them  to 
give  a  mortgage,  the  company  having  also 
power  to  issue  debentures.  The  persons 
to  whom  the  mortgage  was  offered  knew 
that  the  company  had  power  to  issue,  and 
had  issued,  debentures.  Those  persons, 
through  their  solicitor,  asked  the  manager 
of  the  company  a  question  as  to  those  de- 
bentures. I  decline  to  deal  with  the  pre- 
cise terms  in  which  that  question  was 
framed.  The  solicitor  obviously  wanted  to 
know  if  the  debentures  would  interfere 
with  or  affect  the  validity  of  the  proposed 
mortgage.  The  person  who  was  asked 
the  question  knew  the  meaning  of  it,  and 
it  is  clear  to  me  that  he  answered  it  so  as 
to  deceive  the  other  and  to  put  him  off 
further  enquiry,  thereby  inducing  him  to 
believe  that  the  debentures  were  not  such 
as  would  affect  the  mortgage.  Those 
being  the  facts,  we  have  to  see  what  the 
doctrine  of  constructive  notice  is.  It 
seems  to  me  that  the  doctrine  is  accurately 
stated  in  the  notes  to  Le  Neve  v.  Le  Nece 
(14)  :  "  Although,  as  we  have  already  seen, 
where  a  party  has  notice  of  a  deed  which 
from  the  nature  of  it  must  affect  the  pro- 
perty, or  is  told  at  the  time  that  it  does 
affect  it,  he  is  considered  to  have  notice  of 
the  contents  of  that  deed  and  of  all  other 
deeds  to  which  it  refers;  nevertheless, 
where  a  party  has  notice  of  a  deed  which 
does  not  necessarily  affect  the  property, 
and  is  told  that  in  &ct  it  does  not  affect 
it,  but  relates  to  some  other  property,  and 
such  party  acts  fairly  in  the  transaction, 
believing  the  representation  to  be  true, 
he  will  not  be  fixed  with  notice  of  the 
contents  of  the  instrument."  That  is  the 
doctrine  as  laid  down  in  equity.  It  is  a 
doctrine  to  be  construed  accoi'ding  to  its 

(H)  2  Wh.  &  Tud.  L.C.  6th.  ed.  p.  66. 
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true  Eoeckximg,  but  it  is  not  to  be  extended 
one    st>ef>    further.     What    is    the   true 
meanlrk^    of  the  words  "  must  aflFect  the 
proper-fcy  "    as     distinguished     from     the 
words      **  does  not   necessarily  affect  the 
property  "  1     If  it  were  utterly  unreason- 
able to  suppose  that  the  instrument  would 
not  a.ff4Bc:t   the  property,  then   it  "must 
affect  *'  it;  within  the  meaning  of  the  rule 
laid  do^WTi.     But  if  the  instrument,  in  the 
view  o£*    a  reasonable  man,  may  or  may 
not  aJQEect  the  property,  then  it  "  does  not 
necessatrily  affect "  it  within  the  meaning 
of  the^  imle.     That  statement  of  the  doc- 
trine is  i-eally  taken  from  the  language  of 
lord    Xiyndhurst   in  Jones  v.  Smith  (3). 
Stt  Gtoorge  Jessel,  M.R.,  in  Patman  v. 
^o^U3t^n^(7),  dealt  with  the  proposition, 
^d  pointed  out  its  application.     "Con- 
^mctive  notice  of  a  deed,"  he  says,  "  is 
^iistiniotive  notice  of  its  contents,  subject 
^  '^v'lxati  I  am  going  to  say  presently.     If, 
^^^■^^or^,  you  have  notice  of  a  deed  re- 
lating  tio  the  title,  and  forming  part  of 
tne  clxadn  of  title,  you  have  notice  of  the 
^^•^^^'^t^s  of  that  deed,  and  it  is  no  excuse 
^^   J^oii   asking  to  look  at  it  to  say  you 
^f^  *old  that  the  deed  contained  nothing 
^^^       it;  was  necessary  for  you  to  look  at, 
o  «^er"^7^iae  in   every  case  you   might  be 
s^tiiafied  with  a  statement  of  the  contents 
ot   a.     cieed  without  going  to  look   at   it. 
•  -  •       "^^here  you  know  of  a  deed,  it  is 
^^  ^^xiswer  to   be   told  that  it  does  not 
P^Jiaaicially  affect  the  title,  as  if  it  does 
.    ®p^  jt*^®  ^^^^®  y^^  ^^^  bound  by  its  con- 
d^l^""      The   learned   Judge    was    there 
jj^^^^S".  with   the   case  of  a  deed  which 
j.^^®^i*ily  affects  the  property.     He  then 
^^^^<is    to    discuss   the   other   ckss   of 
^  .,  :    **  There  is  a  class  of  cases,  of  which 
^Q.    ^^-k  Jones  V.  Smith  (3)  is  the  most 
of  a.  ii*^^^»  where  the  purchaser  was  told 
the  -fe" ^^^  which  might  or  might  not  affect 

th&ti  "i^  ^^^  ^^  ^^^  ^^  *^®  same  time 
y^^  ^^  did  not  affect  the  title.  Supposing 
JonT^^  ^^lying  land  of  a  married  man,  as  in 


'^onea 


tiu^     .^'  tSmiih  (3),  and  you  are  told  at  the 
hrm  -1^5^^  there  is  a  marriage  s 

^^    deed  does  not  affect  the  land  in 


but 


age  settlement. 


Of  i*.^^^  I  yo^  have  no  constructive  notice 
kt^^^/^  Contents,  because,  although  you 
it  J  ^here  is  a  settlement,  you  are  told 
^^1^^^  not  affect  the  land.  If  every 
^^^^e  settlement   necessarily  affected 


all  a  man's  land,  then  you  would  have 
constructive  notice  ;  but  as  a  settlement 
may  not  i-elate  to  his  land  at  all,  or  only 
to  some  other  portions  of  it,  the  mere 
fact  of  your  having  heard  of  a  settlement 
does  not  give  you  constructive  notice  of 
its  contents,  if  you  are  told  at  the  same 
time  that  it  does  not  affect  the  land.  I 
take  it  under  the  modern  practice  you  are 
not  bound  to  enquire,  because  the  abstract 
furnished  you  is  an  abstract  of  every  docu- 
ment affecting  the  land ;  and  although 
you  have  been  told  that  the  man  made  a 
marriage  settlement,  you  are  not  entitled 
to  assume  that  the  solicitor  suppressed 
improperly  the  deed  of  settlement.  I 
take  it,  if  you  asked  for  it,  he  might  say, 
It  has  nothing  to  do  with  you.  But 
that  line  of  cases  has  no  bearing  at  all  on 
a  case  where  you  know  the  deed  does 
affect  the  land,  and  the  question  as  to  the 
extent  to  which  it  does  affect  the  land  is 
to  be  ajBcertained  only  by  looking  at  the 
deed  itself.  Therefore  you  have  no  right 
to  rely  on  the  statement  of  somebody  else 
that  the  deed  which  you  can  look  at  does 
not  contain  something  which  it  does  in  fact 
contain."  The  distinction  which  the  late 
Master  of  the  Rolls  there  draws  is  between 
a  deed  which  must,  in  the  sense  I  have 
stated,  affect  the  title,  and  a  deed  which 
may  or  may  not  affect  it.  In  the  former 
case  you  must  look  at  the  deed;  in  the 
latter  case,  if  you  are  told  that  the  deed 
does  not  affect  the  title,  you  may  accept 
the  statement  and  act  upon  it.  That  re- 
duces the  question  in  this  case  to  this : 
Are  these  debentures,  issued  by  a  company 
with  powers  such  as  this  company  haxi,  of 
such  a  nature  that  they  might  or  might 
not  affect  the  mortgage  to  the  plaintiffs  % 
Are  these  debentures  such  as  would  ne- 
cessarily affect  the  plaintiffs'  title  to  the 
mortgage,  or  are  they  such  as  might  or 
might  not  affect  iti  We  are  told  that 
debentures  which  do  not  affect  the  right 
to  make  a  subsequent  mortgage  are  ex- 
ceptional ;  but  that  does  not  seem  to  me 
to  be  made  out  by  the  evidence.  The 
first  class  of  debentures  mentioned  by  Mr. 
Justice  Charles  would  not  affect  the  pro- 
perty at  all ;  the  second  class  would  not 
affect  the  plaintiffs'  title  to  this  mortgage ; 
the  third  class  alone  would.  Mr.  Justice 
Charles  was  therefore  right  in   holding 
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that,  when  the  plaintiffs  were  told  that 
there  were  debentures  in  existence,  they 
had  only  notice  of  instruments  which 
might  or  might  not  affect  their  title  to 
the  mortgage.  I  hold  a  strong  opinion  that, 
even  if  no  false  statement  had  been  made 
to  the  plaintiffs'  solicitor  that  the  deben- 
tures did  not  affect  the  validity  of  the 
mortgage,  the  doctrine  of  constructive 
notice  would  not  be  applicable.  But  it  is 
not  necessary  to  decide  that  now.  All 
that  it  is  necessary  to  decide  here  is,  that 
these  being  instruments  which  might 
or  might  not  affect  the  title  to  this 
mortgage,  and  the  plaintiff  having  been 
told  by  the  person  with  whom  the  nego- 
tiations were  carried  on  that  they  did  not 
affect  it,  the  plaintiffs  cannot  be  fixed  in 
equity  with  constructive  notice  of  the 
contents  of  the  debentures.  The  judg- 
ment must  therefore  be  affirmed. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
The  plaintiffs  took  a  mortgage  of  part  of 
the  personal  property  of  the  company, 
and  the  question  is  how  far  their  claim  is 
to  be  prejudiced  by  information  which 
they  received,  partly  imperfect  and  partly 
misleading,  that  there  were  debentures  of 
the  company  in  existence.  One  of  the 
conditions  of  the  debentures  was  that 
''  the  debentures  of  the  said  series  are  all 
to  rank  pari  passu  as  a  first  charge  on 
the  property  hereby  charged" — that  is, 
the  company's  undertaking,  and  all  its 
property,  both  present  and  future — "  with- 
out any  preference  or  priority  one  over 
another,  and  the  charge  hereby  created  is 
to  be  a  floating  security,  but  so  that  the 
corporation  is  not  to  be  at  liberty  to 
create  any  mortgage  or  charge  in  priority 
to  the  said  debentures."  This  last  re- 
strictive provision  is  one  which  is,  no 
doubt,  found  in  some  of  the  debentures  of 
the  present  day.  But  it  is  a  form  by  no 
means  the  most  common,  and  of  the 
existence  of  which  the  plaintiffs'  solicitor, 
who  negotiated  the  mortgage,  was  igno- 
rant. There  are  three  kinds  of  form  of 
debentures,  as  set  out  in  the  judgment  of 
Mr.  Justice  Charles.  The  first  is  a  simple 
acknowledgment,  of  a  debt«  In  that  form 
there  is  no  charge  at  all  upon  the  pro- 
perty of  the  company.  The  second  is  a 
later  kind  of  form,  and,  besides  acknow- 


ledging the  debt,  purports  to  charge  the 
propei-ty  of  the  company  with  its  repay- 
ment. This  is  the  most  usual,  though  by 
no  means  the  only  form.  The  third  is  an 
instrument  acknowledging  the  debt,  charg- 
ing the  property  of  the  company  with  re- 
payment, and  further  restricting  the  com- 
pany fix)m  creating  any  prior  charge.  That 
is  the  form  of  the  debentures  in  this  case. 
The  plaintiffs'  soUcitor  did  not  know  in 
which  form  the  debentures  were.  He  did 
not  know  whether  in  &ct  there  was  a 
debenture  which  charged  the  property  of 
the  company  at  all ;  but  he  must  be  taJcen 
to  have  known  that  probably  the  deben- 
tures did  contain  a  charge  upon  the  pro- 
perty. But  he  did  not  know  that  the 
debentures  contained  a  charge  of  such  a 
nature  as  would  affect  the  proposed  se- 
curity to  the  company.  Debentures  either 
in  the  first  or  second  form  would  not  affect 
the  security.  He  did  not  know  of  the 
existence  of  debentures  in  the  third  form. 
He,  therefore,  in  asking  a  question  of  the 
managing  director  of  the  company  as  to 
the  debentures,  couched  his  enquiry,  ac- 
cording to  his  limited  knowledge,  in  a 
form  which,  when  read  by  the  card,  put 
the  wrong  question,  and  he  was  answered 
by  the  card.  He  asked  whether  the  deben- 
tures wei'e  secured  by  a  trust  deed  which 
might  cover  the  assurance  to  be  assigned. 
He  asked  the  question  with  an  honest  en- 
deavotir  to  arrive  at  the  truth,  and  he  was 
answered  in  a  way  which  misled  him.  So 
much  as  to  the  knowledge  of  the  plain- 
tifis'  solicitor.  I  agree  with  the  Master  of 
the  Rolls  that  we  ought  not  to  extend  the 
doctrine  of  constructive  notice.  The  law 
as  to  documents  of  title  to  land,  or  docu- 
ments which  affect  landed  estate,  is  laid 
down  by  Lord  Lyndhurst  in  Janes  v. 
Smith  (3),  and  is  laid  down  also  in  very 
similar  language  by  Sir  George  Jessel, 
M.R.,  in  Potman  v.  Harland  (7).  "  The 
question,"  says  Lord  Lyndhurst^  "re- 
solves itself  into  this,  whether,  where  a 
party  is  informed  of  the  existence  of  an 
instrument  which  may,  but  which  does 
not  necessarily,  affect  the  property  he  is 
about  to  purchase,  or  upon  which  he  is 
about  to  advance  money,  and  it  is  at  the 
same  time  stated  that  the  instrument  does 
not  affect  that  property,  but  relates  to 
some  other  property — whether,  if  he  acts 
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jGurly  and  honestly,  and  believes  that  state- 
ment to  be  true,  but  it  turns  out  in  the 
result  that  he  is  misled,  and  that  the  in- 
strument does  relate  to  the  property,  he  is 
under  such  circumstances  to  be  fixed  with 
notice  of  the  contents  of  the  instrument." 
He  then   states  the  principle    of   law : 
"  Undoubtedly,  where  a  party  has  notice 
of  a  deed  which  from  the  nature  of  it 
•  must  affect  the  property,  or  is  told  at  the 
time  that  it  does  affect  it,  he  is  considered 
to  have  notice  of  the  contents  of  that  deed, 
and  of  all  other  deeds  to  which  it  refers." 
That  is  the  first  antithesis.     Lord  Lynd- 
hurst   is  there  dealing  with   documents 
affecting  landed  property ;  and  I  cannot 
help  thinking,  though  I  do  not  decide  it, 
that  when  we  pass  to  ckosea    in  action 
we  must  guard  against  the  principle  he 
lays  down  being  applied  more  widely  than 
he  intended.     The  second  antithesis    is 
this  :  "  But  where  a  party  has  notice  of  a 
deed  which  does  not  necessarily — which 
may  or  may  not — affect  the  property,  and 
is  told  that  in  fact  it  does  not  affect  it, 
but  relates  to  some  other  property,  and 
the  party  acts  fiairly  in  the  transaction, 
and  believes  the  representation  to  be  true, 
there  is  no  decision  that  goes  the  length 
of  saying  that  if  he  is  misled  he  is  fixed 
with  notice  of  the  instrument."     Having 
regard  to  the  peculiar  difficulties  of  deal- 
ing with  land  and  the  title  to  land,  the 
language  of  the  Lord  Chancellor  is  strictly 
right  and  sound.     But  when  we  pass  from 
landed  property  to  choaea  in  action^  it 
niay  be  necessary  to  consider  whether  we 
must  not  mould  the  language  so  as  to 
niake  it  read,   instead  of  affecting  "the 
property,"  as  affecting  "the  security  or 
his  title  to  the  right   which  he  is  pur- 
chasmg."    If  that  be  the  true  view  as 
applicable  to  this  case,  the  case  becomes 
plainer,  because  the  debentures  would  not 
from  their  nature  necessarily  affect  -the 
plaintifis*  security,  or  their  title  to  the 
^ght  which  they  purchased.     Whether 
that  be  so  or  not,   I   take  the  second 
Pwt  of  the  rule  as  laid  down  by  Lord 
I'yndhurst  with  reference  to  documents 
^hich  do  not  necessarily  affect  the  pro- 
perty.   In  dealing   with    securities    for 
money   and  chases  in  action    the  term 
"  necessarily "  may  mean  such  a  reason- 
able probability  as  would  compel  a  reason- 
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able  person  to  act  upon  it  in  the  ordinary 
affairs  of  life.  If,  therefore,  the  deed  is 
one  which  a  reasonable  person  may  honestly 
think  may  or  may  not  affect  the  property, 
that  part  of  Lord  Lyndhurst's  rule  is  ap- 
plicable. But  that  proposition  is  limited 
by  the  words  immediately  following  :  "  and 
is  told  tha(^  in  fact  it  does  not  affect  it,  but 
relates  to  some  other  property,  and  the 
party  acts  feirly  in  the  transaction  and 
believes  the  representation  to  be  true." 
There  again  I  do  not  feel  convinced  that 
Lord  Lyndhurst  would  necessarily  have 
said  that,  to  escape  from  being  fixed  with 
constructive  notice,  the  person  dealing 
with  a  chose  in  action  as  in  this  case  must 
have  had  such  an  assurance  given  to  him. 
However  that  may  be,  I  take  Lord  Lynd- 
hurst's rule  as  it  stands  and  apply  it  to 
this  case.  The  plaintiffs'  solicitor  knew 
of  the  existence  of  the  debentures.  I 
think  he  must  have  known  that  the  de- 
bentures were  such  as  might  or  might 
not  affect  the  property  of  the  company. 
But  he  did  not  know  that  they  necessarily, 
in  the  sense  of  probably,  would  affect  the 
security,  and  he  was  told  that  in  fact  they 
did  not,  and  he  might  reasonably  act  on 
the  assumption  that  they  did  not.  Take 
whichever  view  of  the  law  you  choose, 
there  can  be  no  doubt  that  the  plaintiffs' 
solicitor  was  misled  into  thinking  that 
the  debentures  were  not  such  as  would 
affect  the  plaintiffs'  security.  The  appeal 
therefore  &ils. 

Kay,  L.J. — I  agree  that  the  appeal 
must  be  dismissed.  The  Electrical  Engi- 
neering Corporation  desired  to  mortgage 
to  the  plaintiffs  certain  moneys  due  to 
the  corporation  from  the  Sun  Fire  Office. 
What  sort  of  enquiry  were  the  mortgagees 
put  upon  when  they  received  notice  of 
the  existence  of  debentures  issued  by  the 
corporation  %  I  take  the  words  of  Vice- 
Chancellor  Wigram  in  Jones  v.  Smith  (2), 
which  have  bisen  accepted  as  correct : 
"  The  cases  in  which  constructive  notice 
has  been  established  resolve  themselves 
into  two  clajsses.  First,  cases  in  which 
the  party  charged  has  had  actual  notice 
that  the  property  in  dispute  was  in  fact 
charged,  incumbered,  or  in  some  way 
affected,  and  the  Court  has  thereupon 
bound  him  with  constructive  notice   of 
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facts  and  instruments  to  a  knowledge  of 
which  he  would  have  been  led  by  an  en- 
quiry after  the  charge,  incumbrance,  or 
other  circumstance  affecting  the  property 
of  which  he  had  actual  notice ;  and, 
secondly,  cases  in  which  the  Court  has 
been  satisfied  from  the  evidence  before  it 
that  the  party  charged  had  designedly 
abstained  from  enquiry  for  the  very  pur- 
pose of  avoiding  notice."  It  is  not  al- 
leged that  the  plaintifis  in  the  present 
case  abstained  from  enquiry  for  the  pur- 
pose of  avoiding  notice.  I  desire  to  re- 
serve my  opinion  whether  in  an  ordinary 
case  of  mortgagees  lending  money  on  the 
security  of  the  property  of  a  joint-stock 
company,  notice  that  the  company  had 
issued  debentures  would  not  bring  the 
mortgagees  advancing  the  money,  if  they 
abstained  from  enquiry,  within  the  second 
class  of  cases  above  stated.  Considering 
that  debentures  are  usually  in  such  a  form 
that  they  give  a  charge  upon  the  com- 
pany's property,  I  am  inclined  to  think 
that  a  person  lending  money  on  the  secu- 
rity of  the  property  of  the  company, 
knowing  that  the  company  had  issued  de- 
bentures, and  abstaining  from  making  any 
enquiry  whether  the  debentures  affected 
the  property  he  was  dealing  with,  might 
— but  I  only  say  might — be  held  to  come 
within  the  second  class  as  having  de- 
signedly abstained  from  making  enquiry. 
That,  however,  is  not  the  case  here.  Does 
the  doctrine  so  laid  down  extend  to  this 
case  so  as  to  bind  the  mortgagees,  and 
place  their  mortgage  after  the  security  of 
tlie  debenture-holders  %  What  took  place 
was  this.  The  plaintiffs'  solicitor  enquired 
of  the  managing  director  of  the  company 
whether  the  debentures  were  secured  by 
any  trust  deed  which  might  cover  the  insur- 
ance moneys  intended  to  be  assigned,  and 
the  answer  he  received  was  that  they  were 
not.  That  question  was  obviously  intended 
to  ask,  and  was  understood  as  asking,  whe- 
ther the  debentures  were  of  such  a  nature 
that  they  did  not  give  a  charge  over  the 
property  which  would  affect  the  plaintiffs' 
security.  Otherwise  the  question  would 
be  ridiculous.  What  would  be  the  use  of 
simply  asking  whether  there  was  a  cover- 
ing deed?  The  solicitor  was  acting  for 
the  intending  mortgagees,  and  the  ques- 
tion was  intended  to  make  it  clear  that 


there  was  no  charge  on  the  property  which 
could  be  placed  in  front  of  their  mort- 
gage ;  and  the  company's  managing  direc- 
tor must  have  so  understood  it,  and  his 
answer  that  there  was  not  was  confirmed 
in  the  soliqitor's  mind  by  the  letter  from 
the  Sun  Fire  Office  stating  that  they  had 
not  received  notice  of  any  charge.  There- 
fore the  case  comes  within  Lord  Lynd- 
hurst's  words  in  Jones  v.  Smith  (3),  which 
are  cited  in  substance  in  the  not-es  to 
Le  Neve  v.  Le  Neve  (14),  read  by  the 
Master  of  the  Rolls.  Lord  Lyndhurst 
says  :  "  where  a  party  has  notice  of  a 
deed  which  does  not  necessarily — which 
may  or  may  not — affect  the  property,  and 
is  told  that  in  £act  it  does  not  affect  it,  but 
relates  to  some  other  property,  and  the 
party  acts  fairly  in  the  transaction,  and 
believes  the  representation  to  be  true, 
there  is  no  decision  that  goes  the  length 
of  saying  that  if  he  is  misled  he  is  fixed 
with  notice  of  the  instrument.  I  am  not 
disposed  to  extend  the  doctrine  of  con- 
structive notice,  and  in  expressing  this 
opinion  I  believe  I  act  in  conformity  with 
the  opinion  frequently  expressed  by  my 
immediate  predecessor."  I  venture  to 
say  for  myself  that  the  doctrine  of  con- 
structive notice  as  defined  by  Vice-Chan - 
cellor  Wigram  and  Lord  Lyndhurst  will 
never  defeat,  but  will  always  promote,  the 
ends  of  justice.  If  we  acceded  to  Mr. 
Rigby's  argument,  we  should  be  extending 
the  doctrine  beyond  its  proper  limits,  and 
should  be  running  counter  to  the  decisions 
of  Lord  Lyndhurst  and  Vice-Chanoellor 
Wigram.  I  decide  this  case  entirely  upon 
the  assurance  which  the  managing  director 
of  the  company  gave  to  the  plaintiffs*  soli- 
citor— an  assurance  which  gave  the  sohd- 
tor  to  understand  that  no  prior  charge 
affected  the  property.  For  these  reasons 
I  think  that  this  appeal  should  be  dis- 
missed. 

Appeal  dismiaeed. 


Solicitors— Paine,  Son  &  Pollock,  for  plaintiffs ; 
Dowson,  Ainslie  &  Martinean,  for  defendant. 
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[IN  THE   COURT   OF  APPEAL.] 
1892.    ) 

Nov.  29.  >  HILL   V.   CRANK.* 

Dec.  2.  ) 

Land  Society — Rules — ConstriLCtion. 

A  loTid  society  was  formed  for  the  piur- 
chase  of  cm  estate  to  be  sold  in  lots  to  the 
memhers,  each  of  whom  covenanted  to  abide 
hy  the  rules  of  the  society.     The  estate  toas 
purchased  hy  trustees  for  the  society,  and 
the  purchase-money  was  secured  by  mort- 
gages on  which  the  trustees  were   liable. 
Ths  estate  was  divided  into  numhered  aJlot- 
mentSf  cmd  a  price  set  opposite  each  number 
to  be  paid  by  monUdy  instahients,  and  such 
allotments  were  to  be  aUotted  at  that  price 
unless  previously  sold  by  auction.    By  rule 
35  mernbers  were  required,  in  addition  to 
the  price  of  their  allotments,  to  pay  a  pro- 
pcrtioTuUe  part  of  the  price,  expenses,  and 
interest  payable  in  respect   of  aUotmevUs 
held  from  time  to  time  by  the  trustees.    The 
rules  further  provided  for  the  forfeiture  of 
allotments  in  case  of  default,  and  declared 
that  the  rights  of  the  defaulting  member  in 
respect  of  svjch  allotments  should  absolutely 
cease;  they  empowered  the  trustees  to  sell 
such  forfeited  allotments,  and  required  them 
in  the  event  of  a  sale,  after  deducting  all 
moneys  payable  under  the  rules  by  the  de- 
faulting member,  to  pay  him,  the  surpl/us  of 
the  proceeds : — Held,  thai  unallotted  amd 
forfeited  allotments  were  allotments  held 
from  time  to  time  by  the  trustees  within, 
nde  35,  amd  that  members  were  liable  for 
contributions  in  respect  thereof. 

This  was  an  appeal  from  a  decision  of 
Day,  J. 

The  action  was  brought  by  the  trustees 
of  a  land  society,  called  the  Second  Meadow 
Hall  Freehold  Land  Society,  against  a 
member  of  the  society,  to  recover  a  sum 
of  96^.  8«.  6c?.,  made  up  of  monthly  con- 
tributions alleged  to  be  payable  by  him 
imder  the  rules  of  the  society. 

The  society  was  formed  in  1875  for  the 
purchase  of  a  building  estate  at  Lower 
Winoobank  in  Yorkshire,  consisting  of 
about  thirty-three  acres,  and  the  sub- 
division of  the  estate  into  allotments  to 
be   distributed    amongst    the    members. 

•  Coram  Lindley,  L.J.,  Bowen,  L.J.,  and 
Smith.  L  J. 

Vol.  62.— Q.B. 


The  estate  was  conveyed  to  trustees,  and 
in  order  to  provide  the  purchase-money 
the  trustees  mortgaged  the  estate  and 
also  other  properties,  and  they  became 
liable  under  the  covenants  in  the  mortgage 
deeds.  The  management  of  the  society 
was  entrusted  to  a  committee,  which  in- 
cluded the  trustees.  Every  member,  on 
joining  the  society,  was  required  to  sub- 
scribe a  deed  whereby  he  covenanted  to 
be  bound  by  the  rules  of  the  society,  and 
each  of  the  members  named  in  the  1st 
schedule  to  the  constitution  deed  was  to 
have  allotted  to  him,  in  accordance  with 
the  provisions  of  the  rules,  such  number 
of  the  allotments  as  was  set  opposite  to 
his  name  in  the  schedule,  and  a  right 
of  way  over  the  roads  belonging  to  the 
estate  or  to  the  trustees.  By  rules  29  and 
30  the  estate  was  to  be  subdivided  into 
228  allotments,  in  accordance  with  a  plan 
annexed  to  the  constitution  deed,  and 
these  allotments  were  to  be  offered  by 
auction  to  the  members;  each  allotment 
to  be  offered  at  the  proportion  of  the  first 
cost  of  the  estate,  and  subject  to  the 
monthly  contributions  in  respect  thereof 
set  opposite  to  the  number  of  each  allot- 
ment in  a  list  appended  to  rule  30 ;  and 
the  member  bidding  the  highest  premium 
for  any  allotment  above  such  proportion 
of  first  cost  was  to  be  the  allottee  of  such 
allotment,  at  the  price  of  such  proportion 
of  first  cost  and  premium  when  added  to- 
gether. 

Bule  31  provided  for  the  allotment  by 
ballot  of  such  allotments  as  should  not  be 
disposed  of  by  auction,  the  price  of  any 
such  allotment  to  be  the  proportion  of 
the  first  cost  set  opposite  to  the  number 
thereof  in  rule  30. 

Rule  32  provided  for  the  drawing  up  of 
an  allotment  list. 

Bule  33  was  as  follows :  '^  Each  member 
shall  become  the  purchaser,  subject  to  the 
provisions  of  these  rules,  of  each  allotment 
which  shall  be  allotted  to  him  as  aforesaid, 
at  the  price  before  mentioned ;  and  when 
and  so  soon  as  possession  of  the  estate 
shall  have  been  obtained  by  the  trustee, 
he  shall  be  entitled  to  possession  of  each 
of  his  allotments  subject  to  the  provisions 
of  these  rules." 

Rule  34  was  headed  "  Unallotted  allot- 
ments," and  empowered  the  committee,  in 
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the  event  of  any  allotments  remaining 
tmallotted  after  the  auction  and  ballot,  to 
admit  members  in  respect  thereof  on  such 
terms  as  they  might  think  desirable. 

Kule  35  provided  as  follows :  "  Each 
member  shall  pay,  by  the  monthly  instal- 
ment set  opposite  to  the  number  of  each 
allotment  of  his  in  rule  30,  the  price  of 
such  allotment,  and  a  proportionate  part 
of  all  expenses  already  or  hereafter  to  be 
incurred  in  relation  to  the  formation  of 
the  society,  or  the  purchase  or  mortgages 
in  the  constitution  deed  mentioned,  or  by 
these  rules  in  any  manner  authorised  to 
be  incurred  either  by  the  trustees  or  the 
committee,  with  interest  upon  the  parts 
of  such  price  and  proportion  of  expenses 
from  time  to  time  remaining  unpaid  at 
five  per  cent,  per  annum,  and  also  a  pro- 
portionate part  of  the  price,  expenses,  and 
interest  of  or  payable  in  respect  of  any 
allotments  which  from  time  to  time  may 
be  held  by  the  trustees,  or  such  part  of 
such  last-mentioned  proportion  as  the 
committee  shall  &om  time  to  time  re- 
quire to  be  paid." 

Kule  39  imposed  certain  fines  in  the 
case  of  any  members'  payments  falling 
into  arrear.  "And  if  the  arrears  be 
allowed  to  accumulate  to  an  amount  equi- 
valent to  the  contribution  of  six  calendar 
months,  the  committee  may,  by  a  resolu- 
tion to  be  entered  in  the  books  of  the 
society,  declare  that  such  member  shall 
be  no  longer  a  member  of  the  society, 
and  that  each  allotment  in  respect  of 
which  such  arrears  shall  have  occurred 
is  forfeited  to  the  society  ;  and  after  such 
resolution  the  rights  of  any  member  in 
respect  of  such  allotment  shall  absolutely 
cease,  provided  that  no  such  resolution 
shall  be  passed  by  the  committee  until 
the  expiration  of  fourteen  days  after  a 
notice  in  writing  shall  have  been  given  to 
such  member  in  respect  of  such  allotment 
requiring  the  payment  of  such  arrears 
and  fines.  But  nothing  in  this  rule  con- 
tained shall  preclude  the  trustees  or  com- 
mittee firom  compelling  payment  by  any 
member  of  any  arrears  or  fines,  or  make 
it  obligatory  upon  them  to  pass  any  such 
resolution  as  in  this  rule  mentioned." 

Bule  40  empowered  the  trustees  at  any 
time  after  such  resolution  to  sell  the  for- 
feited allotments. 


Kule  41  directed  the  trustees  to  pay  out 
of  the  purchase-moneys  the  expenses  of 
the  sale  and  all  moneys  payable  under  the 
rules  in  respect  of  the  sold  allotments, 
"  and  (the  trustees)  shall  pay  the  surplus, 
if  any,  to  the  member  so  having  made 
de&ult  as  aforesaid,  on  his  signing  such 
document  or  documents  as  the  solicitors 
of  the  society  shall  reasonably  require  for 
confirming  the  forfeited  allotment  or  allot- 
ments to  the  purchaser  or  purchasers 
thereof,  in  case  such  member  shall,  im- 
mediately before  the  forfeiture,  be  the 
holder  of  all  the  forfeited  allotments ;  but 
if  such  allotments  shall  be  then  held  by 
more  than  one  person,  such  surplus  shall 
be  apportioned  by  the  committee  among 
such  persons  in  whatever  manner  shall,  to 
the  committee  in  their  uncontrolled  dis- 
cretion, appear  just." 

Rule  53  :  "  No  member  shall  have  any 
legal  or  equitable  right  or  interest  in  any 
part  of  the  estate  other  than  his  own 
allotment  or  allotments  and  the  said 
roads,  and  in  the  same  roads  such  rights 
and  interest  only  as  are  expressly  conferred 
by  these  rules." 

Rule  54  :  "  The  members,  in  proportion 
to  the  prices  of  their  allotments,  shall  in- 
demnify the  trustees  against  all  liabilities 
that  are  or  may  be  undertaken  by  them 
in  accordance  with  the  provisions  of  these 
rules." 

It  was  stated  that  a  large  number  of 
land  societies  in  Yorkshire  were  governed 
by  rules  framed  in  similar  terms  to  the 
above. 

The  defendant  was  the  holder  of  two 
allotments.  The  society  had  not  pros- 
pered, some  of  the  allotments  had  never 
been  allotted,  others  were  not  allotted 
until  two  years  after  the  commencement 
of  the  society,  and  others  had  been  for- 
feited, and  many  of  the  members  whose 
allotments  had  been  forfeited  had  become 
insolvent.  This  action  was  brought  under 
rule  35,  and  the  sum  sought  to  be  re- 
covered from  the  defendant  represented  a 
proportionate  part  of  the  moneys  alleged 
to  be  payable  by  the  members  in  respect 
of  the  unallotted  and  forfeited  allotments. 

The  action  was  tried  in  August  last  at 
the  Leeds  Assizes  before  Day,  J.,  who 
held  that  the  defendant  was  liable  in  re- 
spect both  of  the  unallotted  and  of  the 
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forfeited  allotments.     The  defendant  ap- 
pealed, but  he  did  not  upon  the  appeal 
dispute  his  liability  as  to  the  unallotted 
allotments. 

C<xsens-Hardi/f  Q.C.,  and  Lawson  Walton, 
Q.C  {T.  W.  Chitty  with  them),  for  the 
appellant. — It  is  not  disputed   that  the 
tniBtees  are  entitled  to  be  indemnified  for 
losses  in  respect  of  land  unallotted,  and 
for  that  purpose  to  call  upon  the  members 
for  contributions.     But  they  have  no  right 
to  require  contributions  to  indemnify  them 
for  losses  incurred  by  default  of  allottees. 
They  must  resort  to  the  forfeited  allot- 
ments, and,  if  these  are  insuf&cient,  must 
put  up  with  the  loss — Sehoyn  v.  Harrison 
(1).     It  is  a  great  hardship  on  the  mem- 
bers if  they  are  to  be  made  liable  for  one 
another's  defaults.     They  never  contem- 
plated such  liability,  and  it  ought  not  to 
be  imposed  on  them,  in  the  absence  of  a 
dear  provision  in  the  rules  to  that  effect. 
Cyril  Dodd,  Q.G.,  and  EUison,  for  the  re- 
spondents.— It  could  not  be  intended  that 
lie  trustees,  who  receive  no  payment  for 
their  services,  should  personally  suffer  the 
loss  which  results  from  the  societjr's  opera- 
tions.    The  trustees  derive  no  benefit  if 
the  land  speculation  succeeds.     If  co-ad- 
venturers profit  by  the  success  of   the 
scheme,  it  is  not  very  hard  that  they  should 
be  made  to  bear  the  loss.     This  action  is 
not  launched  under  rule  54,  but  under 
rule  35,  and  the  sole  question  is  whether 
forfeited  allotments  are  allotments  which 
are  held  firom  time  to  time  by  the  trustees. 
It  is  submitted  that  they  are,  for  allot- 
ments must  be  held  either  by  the  trustees 
or  by  the  members,  and  rule  39  clearly 
shews  that  such  allotments  are  not  held 
by  the  members.     Wildgooae  v.  Boothroyd 
(2),  which  was  a  decision   upon  similar 
rules,  shews  that  rules  framed  like  rule  35 
and  rule  54  are  independent  of  each  other, 
and  that  neither  is  cut  down  by  the  other. 
Cozena-Hardy,    Q.C,    in    reply. — The 
trustees  do  not  hold  the  forfeited  allot- 
ments for  the  society,  but  for  the  defeult- 
mg  member,  subject  to  the  charge  of  the 
society.     Rule  41  shews  that  the  society 
IS  merely  in  the  position  of  mortgagee  in 
possession,  and  is  bound  to  return    the 

(1)  2  Jo.  &  H.  334. 

(2)  6  Times  Rep.  68. 
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surplus  to  the  defaulting  member  afber 
satisfying  the  charge. 

LiNDLEY,  L.J. — This  is  an  action 
brought  by  the  trustees  of  the  Second 
Meadow  Hall  Land  Society  against  a 
member  of  the  society  to  recover  a  sum  of 
96^.  Ss.  6d,,  which  is  made  up  of  monthly 
payments,  said  to  be  payable  by  him  in 
respect  of  certain  allotments  held  by  him ; 
and  the  right  of  the  plaintiffs  to  be  paid 
this  siun  is  based  and  tiu^ns  upon  the  true 
construction  of  rule  35,  to  which  I  will 
presently  allude. 

Now,  without  going  through  the  rules 
at  any  length,  the  scheme  of  the  society 
appears  to  be  this.  An  estate  of  some 
thirty-three  acres  was  conveyed  to  trustees 
for  this  society.  The  trustees  mortgaged 
the  land,  nearly  as  soon  as  they  got  it,  for 
a  considerable  sum  of  money,  and  became 
liable,  under  the  usual  covenants  in  a 
mortgage  deed,  to  pay  that  money.  The 
land  was  allotted — that  is  to  say,  was 
divided  into  228  parcels,  or  plots  or  allot- 
ments— and  those  plots  or  parcels  are 
called  in  these  rules  allotments,  whether 
they  have  been  allotted  to  anybody  or 
not.  Rule  34  speaks  of  ''unallotted 
allotments,"  and  it  is  obvious  that  the 
word  "allotments"  is  used  to  designate 
not  only  a  plot  of  land  after  it  has  been 
allotted,  but  the  plot  of  land  designated 
on  the  plan  by  its  appropriate  number, 
and  referred  to  in  this  table  incorporated 
in  the  rules.  Now  the  persons  entitled 
to  these  allotments  had  to  subscribe  a 
deed,  and  that  deed  contains  a  covenant 
by  each  of  them  for  himself  to  abide  by 
these  rules.  As  soon  as  he  signs  that 
deed,  one  of  these  numbers  is  put  opposite 
his  name,  and  he  becomes  an  allottee  of 
that  allotment.  An  allotment  list  is  kept, 
and  is  referred  to  in  rule  32.  As  soon  as 
a  person  has  got  an  allotment  under  rul^ 
33  he  is  entitled  to  the  possession  of  it, 
subject  to  the  provisions  of  these  rules. 
Until  one  of  these  allotments  has  been 
allotted,  the  only  persons  entitled  to  pos- 
session are  the  trustees  for  the  society, 
and  they  are  entitled  to  that  possession  in 
trust  for  the  whole  of  the  members — not 
for  any  particular  members  as  distiii- 
guished  from  any  others,  but  in  trust  for 
the  whole  society.     I  have  no  doubt  that 
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that  is  the  real  truth,  not¥^th8taiiding 
this  curious  clause  No.  53,  which  says 
that,  "  No  member  shall  have  any  legal  or 
equitable  right  or  interest  in  any  part  of 
the  estate  other  than  his  own  allotment." 
That  must  be  read  so  as  to  make  the 
thing  sensible,  both  to  business  people 
and  to  lawyers.  -  It  is  absurd  to  say  that 
a  man  has  no  interest  in  the  land  of  the 
society  except  his  own  allotment.  The 
meaning  of  the  rule  is  that  he  has  no 
separate  right.  His  right  as  regards  un- 
allotted allotments  is  a  right  in  common 
with  other  members.  It  is  not  as  if  the 
trustees  could  go  and  sell  the  land  and 
put  the  money  into  their  own  pockets. 
The  trustees  are  trustees  for  the  society ; 
but  no  individual  member  has  any  right 
to  possess  any  allotment  except  his  own. 
His  rights  as  regards  unallotted  allot- 
ments, or  allotments  which  are  not  pos- 
sessed, or  entitled  to  be  possessed,  by  other 
allottees,  are  rights  in  common  with  the 
whole  society. 

Now  I  turn  to  rule  35,  which  is  the 
governing  rule  applicable  to  this  case : 
"  Each  member  shall  pay  by  the  monthly 
instalment  set  opposite  to  the  number  of 
each  allotment  of  his  in  rule  30  the  price 
of  such  allotment.''  Now  what  does  it 
mean  by  "  the  price  of  an  allotment "  ? 
The  allotments  have  not  got  any  particu- 
lar price.  They  have  got  a  price  in  this 
sense,  that  a  price  or  value  is  attributed 
to  them  in  the  table ;  and  that  is  what  I 
understand  by  the  price  of  an  allotment. 
Before  the  things  are  allotted,  or  if  they 
are  not  allotted  at  all,  it  is  the  value, 
according  to  the  table,  which  an  allottee 
will  have  to  pay.  That  is  what  is  meant 
by  the  price  ;  and,  in  reference  to  un- 
allotted allotments,  the  price  means  the 
value  attributed  to  them  in  the  table  to 
which  I  have  alluded.  He  is  to  pay  the 
price  or  value  of  his  own  allotment,  and  "  a 
proportionate  part  of  all  expenses  already 
or  hereafter  to  be  incurred  in  relation  to 
the  formation  of  the  society,  or  the  pur- 
chase or  mortgages  in  the  constitution 
deed  mentioned,  or  by  these  rules  in  any 
manner  authorised  to  be  incurred  either 
by  the  trustees  or  the  committee,  with 
interest  upon  the  parts  of  such  price,  and 
proportion  of  expenses  from  time  to  time 
remaining  unpaid,  at  five  per  cent,  per 


annum ;  and  also  a  proportionate  part  of 
the  price,  expenses,  and  interest  of,  or 
payable  in  respect  of,  any  allotments  which 
from  time  to  time  may  be  held  by  the 
trustees." 

Now  it  is  under  that,  it  is  said,  that 
this  defendant  is  liable  for  96^.  odd.  The 
96^.  odd  is  made  up  in  this  way.  It  is 
the  amount  of  contributions  in  respect, 
first  of  all,  of  one  allotment  which  has 
never  been  allotted  at  all.  As  to  that, 
Mr.  Cozens- Hardy  admits  that  the  addon 
is  well-founded.  But  how  is  that  got  at  \ 
It  is  only  by  reading  the  words  "  price  of 
that  unallotted  allotment,''  as  the  value 
set  opposite  that  allotment  in  the  table  to 
which  I  have  alluded.  That  is  not  the 
price  anybody  ever  bought  at.  It  never 
had  a  price  in  any  other  sense  than  that 
anybody  who  might  have  tendered  would 
have  had  to  pay  the  value  in  the  table. 
Then  there  are,  further,  the  contributions 
in  respect  of  the  price  of  forty -three  lots 
which  were  unallotted  for  two  years.  As 
to  these  also  Mr.  Cozens- Hardy  admits 
the  liability  of  the  defendant;  and  he 
says  that  his  liability  in  respect  of  that 
firot  lot  and  the  other  forty-three  lots  has 
never  been  in  controversy. 

Now  in  what  sense  were  those  lots 
held  by  the  trustees  f  They  were  held  by 
the  trustees  simply  in  trust  for  the  society. 
No  particular  allottee — ^no  particular  mem- 
ber— had  a  right  to  possess  any  of  these 
unallotted  lots.  The  right  of  possession 
was  in  the  trustees,  in  trust  for  all  the 
members.  The  "  price  "  1  have  dealt  with. 
Therefore  you  get  a  construction  both  of 
"  price "  and  of  **  held  by  the  trustees " 
with  reference  to  both  thcvse  lots. 

Now  we  come  to  what  is  more  ques- 
tionable. There  is  a  sum  claimed  for 
contributions  in  respect  of  fifty-six  lots 
which  were  allotted,  but  which  have  been 
duly  forfeited  under  rule  39.  The  real 
point  in  dispute  between  the  plaintiffs,  the 
trustees,  and  the  defendant,  is  this  :  whe- 
ther these  forfeited  lots  can  be  treated,  and 
ought  to  be  treated,  as  allotments  from 
time  to  time  held  by  the  trustees.  Now, 
it  appears  to  me  that,  looking  at  the  rules, 
they  are  held  by  the  trustees,  and  I  will 
endeavour  to  shew  the  grounds  of  that 
opinion.  In  the  first  place,  let  us  look  at 
the  forfeiture  clauses,  and  see  the  position 
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'^  a  member  whose  allotment  has  been 
ftxfeited.    The    important  clause  as    to 
tih&t  is  the  39thy   which   empowers  the 
«ociety  to  forfeit  the  allotments  of  mem- 
^rs  who  ai-e  in  default,  and  then  it  says : 
**  The  committee  may,  by  a  resolution  to  be 
entered  in  the  books  of  the  society,  declare 
that  such  member  shall  be  no  longer  a 
member  of   the  society,   and  that  each 
allotment  in  respect  of  which  arrears  shall 
l^ve  occurred  is  forfeited  to  the  society ; 
»nd  after  such  resolution  the  rights  of  any 
member  in  respect  of   such    allotments 
shall  absolutely  cease."     Now  what  does 
*hat   mean?     That   means    this,   at   all 
events,  that  he  has  no  rights  whatever  in 
«^hat  allotment.     He  has  no  right  to  pos- 
^^  i*-     The  allotment  remains  vested  in 
^  trustees  before  conveyance — in  trust 
j^  ^hom  ?    In  trust,  according  to  these 
{ij      '^ot  for  the  defaulting  member,  but  for 
^    ^hole  body  of  the  continuing  members. 
•Wr.  Cozens-Hardy  disputes  that,  and  says 
ttftt  the  trustees  hold  it  in  trust  for  the 
late    member — the  member  whose   allot- 
ment has  been  forfeited.     That  argument 
is  based  upon  the  trust  or  clause  in  article 
*^  J^Wch  relates  to  what  the  trustees  are 
to  do  ^th  the  forfeited  lot.     They  may 
f?^  it,  though  they  need   not  sell  unless 

a^n  »'^®  '  ^^^  ^^  ^^®y  ^®^»  "  *^^®  trustees 
^^^  after  paying  out  of  the  purchase- 
otieys^  rents,  and  profits  of  each  allot- 
and^*  ^M  as  last  aforesaid,  all  expenses  of 
con  ^'^^^^^^li^  to  such  sale  and  otherwise 
j^^^^^ent  on  such  defe.ult  as  aforesaid, 
&llof  *  ^^oneys  payable  in  respect  of  such 
tjj  '^^©tit,  by  virtue  of  these  rules,  "  pay 
haw  ^'^^l^s  (i^  any)  to  the  member  so 
^o^^  tnade  default  as  aforesaid,  on  his 
i}^  ^^^  Such  document  or  documents  as 
(^Ijj^^^^citors  of  the  society  shall  reason- 
aiijjL  ^^Sluire  for  confirming  the  forfeited 
Of  n^^^^  °^  allotments  to  the  purchaser 
8|j^  ,  *^t^asers  thereof,  in  case  such  member 
\j^  i^^^^inediately  before  the  forfeiture  be 
|)^tJ  ^*^er  of  all  the  forfeited  allotments, 
h  j^  ^^ch  allotments  shall  be  then  held 
**U  K^^   *^*^  ^^^  person,  such  surplus 

j^*^^  apportioned  by  the  committee." 
rui^  •  CJozens- Hardy  argues  that  that 
foff^-.^'^^ws  that,  notwithstanding  the 
*^t  ^*^'  the  trustees  hold  this  land  in 
no.  ^*^i:"  the  defaulting  member.  I  say 
"^     ^0  not  think  this  implies  a  mort- 


gage at  all.  It  has  nothing  to  do  with  a 
mortgage.  It  is  a  clause  of  membership. 
Whether  there  is  a  relief  against  the  for- 
feiture or  not,  I  do  not  know ;  but  it  is 
impossible  to  construe  sections  39  and  41 
so  as  to  hold  that  the  member  who  has 
forfeited  the  allotment  has  any  right 
whatever  in  that  allotment.  The  rules 
give  him  a  right  to  the  surplus  moneys  on 
taking  an  account  between  him  and  the 
society  in  the  event  of  a  sale.  Whether 
there  is  a  right-  to  redeem  I  doubt  very 
much  indeed  ;  but,  consistently  with  these 
rules,  it  cannot  be  said  that  an  allotment 
which  is  duly  forfeited  is  an3rthing  else 
except  an  allotment  which  is  held  from 
time  to  time  by  the  trustees.  I  cannot 
think  there  is  any  reasonable  doubt  about 
that  when  these  rules  are  carefully  looked 
at.  What  is  meant  by  "held  by  the  trus- 
tees "  in  clause  35,  is,  held  in  such  a  way 
as  to  entitle  the  trustees  to  the  possession 
of  these  lots,  to  which  nobody  else  has  the 
right  of  possession. 

I  desire  to  make  one  observation  on 
rule  54,  which  1  do  not  think  applies.  I 
do  not  think  it  necessary  to  discuss  rule 
54.  It  affords  an  additional  protection  to 
the  trustees  in  cases  not  hit  or  not  covered 
by  rule  35,  or  not  hit  or  not  covered  by  any 
other  rule.  It  is  a  general  clause  entitling 
the  trustees  to  indemnity.  It  is  unneces- 
sary to  discuss  rule  54,  if  you  find,  as  I 
think  you  do  find,  here  a  clause  specifically 
applicable  to  the  case.  There  is  this  very 
important  difference  to  be  observed,  that 
under  rule  35  all  that  a  member  has  to 
pay  is  a  monthly  instalment,  but  under 
rule  54  there  is  no  mention  of  monthly 
instalments.  That  rule  imposes  a  totally 
different  obligation.  It  is  an  obligation 
to  indemnify  the  trustees  in  the  propor- 
tions mentioned  in  the  rule ;  and  the  case 
of  Wildgoose  v.  Booth/toy d  (2)  throws  a 
good  deal  of  light  on  this  very  point.  The 
controversy  in  Wildgoose  v.  Boothroyd  (2) 
was  this :  whether  a  member  who  was 
paying  his  monthly  instalments  was  still 
liable  to  indemnify  the  trustees  under  a 
rule  corresponding  to  rule  54 ;  and  the 
Court  held  that  he  was — ^that  is  to  say,  the 
Court  held  that  rule  54  was  more  exten- 
sive than  any  other  of  these  rules  dealing 
specifically  with  particular  questions  which 
have  arisen.     In  this  particular  case  it  is 
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not  necessary  to  faXL  back  on  rule  54.  I 
think  rule  54  would  carry  the  plaintiffs 
through,  but  it  is  not  necessary  to  go  that 
length,  or  rely  on  rule  54  at  all,  because 
it  appears  to  me  that  the  case  is  exactly 
within  rule  35.  That  was  the  view  of 
Mr.  Justice  Day.  I  think  that  is  right, 
and  the  appeal  must  be  dismissed,  with 
costs. 

Bo  WEN,  L.J. — I  am  of  the  same  opinion. 
The  real  question  upon  which  the  argu- 
ment has  turned,  and  the  real  point  to  be 
decided,  is  whether  the  forfeited  allotments 
are  allotments  within  section  35  that  are 
from  time  to  time  held  by  the  trustees. 
If  they  are,  then  the  96Z.  Ss.  6d.  is  rightly 
attributable  to  the  defendant,  and  he  is 
bound  to  pay.     Are  these  forfeited  allot- 
ments allotments  within  the  meaning  of 
the  rule,  a  portion  of  the  price  of  which, 
so  long  as  they  are  held  by  the  trustees — 
that  is  to  say,  after  they  have  been  for- 
feited— the  defendant  is  bound  to  pay  ?    In 
order  to  see  whether  they  are  forfeited  allot- 
ments, we  may  begin  by  asking  ourselves 
what  rights  are  created  in  these  allotments 
as  soon  as  they  are  acquired.     As  soon  as 
the  allotment  is  made,  the  person  to  whom 
the  allotment  is-  allotted  acquires,  under 
section  33,  certain  rights  as  a  purchaser. 
"  Each  member  shall  become  the  piuxshaser 
subject  to  the  provisions  of  these  rules." 
That  cuts  down  his  rights,  and  prevents 
him  having  the  entire  interest  which  the 
purchaser  would  have,  subject  to  the  pay- 
ment of  the  purchase-money,  because  it 
imposes  modes  and  limitations  in  the  way 
in  which  he  acquires  his  final  rights.     He 
is  to  become  the  purchaser,  subject  to  the 
rules,  of  each  allotment  to  be  allotted  to 
him,  at  the  price  before  mentioned,  the  price 
being,   as   Lord  Justice  lindley  pointed 
out,  the  value  in  the  table  which  is  attri- 
buted to   each  allotment.     He  does  not 
get,  of  course,  what  he  will  get  in  the  end 
until  he  has  paid  the  price  that  he  has  got 
to  pay — the   monthly   instalments;    but 
there  is  this  fiuther  right  which  he  im- 
mediately acquires — and  this  is  the  only 
right  he  really  possesses  of  a  complete 
character — a  right  to  possession  when  and 
as  soon  as  possession  of  the  estate  shall 
have  been  obtained  by  the  trustees — that 
is,  the  purchasing  member  shall  be  en- 


titled to  possession  of  each  of  his  allot- 
ments, subject  to  the  provisions  in  the 
rules.     Therefore  he  has  in  the  present  a 
right  to  possession,  and  he  has  a  contrac- 
tual right  for  the  future,  which  will  even- 
tually ripen  and  mature  until  the  fiction 
of  his  allotment,  when  his  price  is  paid. 
That  is  how  the  allotment  is  acquired. 
How  is  it  lost  ?    Section  39  tells  us  how 
it  is  lost,  and  the  words  of  section  39  ap- 
pear to  me  to  be  clear  to  shew  that,  in 
some  sense,  the  allotment  is  to  be  for- 
feited.     In  the  first  place,  it  says  the 
member  is  to  be  no  longer  a  member  of 
the  society.      He  is  no  longer  to  be  a 
member  for  the  purpose  of  enjoying  any 
rights  of  a  member.     How  feir  he  is  still 
subject  to  liability  is  not  what  we  have 
to  consider.     The  clause  proceeds :  "  Each 
allotment  in  respect  of  which  such  arrears 
shall   have  occurred  is  forfeited  to  the 
society;  and,   after  such  resolution,  the 
rights  of  any  member  in  respect  of  such 
allotment  shall  absolutely  cease."     Those 
words  must  mean  something.     They  must 
mean  that  there  is  a  forfeiture  or  cessation 
of  some  kind  of  the  rights,  and,  at  all 
events,  if  it  determines  the  right  to  pos- 
session, it  prevents  the  man  any  longer 
being  rightfully  in  possession,  and  transfers 
to  the  trustees  the  right  to  teke  possession 
against  him,  and  also  the  right  of  selling 
against  him  the  allotment.     He  loses  his 
right  to  possession,  and  he  can  have  his 
beneficial   interest   in  the  property  for- 
feited, subject  to  any  surplus  which  may 
be  coming  to  him.     That  being  so,  can  it 
be  said  that  the  lands  which  are  forfeited 
are  still  held  in  trust  for  the  de&ulter  f 
It  appears  to  me,  in  spite  of  the  ingeni- 
ous argument  of  Mr.  Cozens-Hardy,  that 
this  is  not  the  case  of  a  mortgage  at  all ; 
that  the  rights  of  the  defeulting  member 
are  not  the  rights  which  arise  fi-om  the  re- 
lation of  mortgagor  and  mortgagee.     It  is 
not  a  case  of  once  a  mortgage  always  a 
mortgage.     There  may  or  may  not  be  a 
right    of   relief   against    the    forfeiture, 
though  I  doubt  whether  there  is.    That 
is  a  totally  different  thing.     That  will  re- 
quire examination  of  the  statutes  on  an- 
other branch  of  the  law.     But  it  seems  to 
me,  viewing  the  matter  by  the  contract 
and    discussing    the    contractual    rights 
alone,  as  distinguished  from  the  rights  to 
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relief  against  loss  of  the  contractual  rights, 
that  it  is  not  a  mortgage  at  all,  because  I 
think  the  right  to  redeem  has  gone,  and 
the  only  right  that  remains  is  a  right  to 
the  surplus  moneys  after  the  sale. 

Well,  if  that  is  so,  we  come  back  on  the 
interpretation  of  section  35  to  answer  the 
enquiry,  what  are  the  allotments  which 
are  firomtime  to  time  held  by  the  trustees, 
with  a  great  deal  of  light  thrown  upon  the 
subject.     And  it  seems  to  ifie  that  it  must 
mean  that  those  allotments  are  firom  time 
to  time  held  by  the  trustees,  which  (to  use 
the  compendious  expression  of  my  brother 
Smith,  used  during  the  argument)  are  al- 
lotments not  held  by  any  one  except  the 
trustees — ^that  is  to  say,  where  the  right  of 
possession  is  gone,  and  where  the  trustees 
really  hold  for  the  society,  subject  to  the 
rules,  and  no  longer  with  the  object  of  com- 
pleting the  possession  of  the  individual,  and 
allowing  it  to  ripen  into  ownership.     I 
think  that  is  the  intelligible  view  to  be 
taken  from  the  general  scope  of  the  sec- 
tions I  have  read.     I  think  it  receives,  if 
necessary,  further  support  from  the  ob- 
servation that   in  section  41    the  words 
occur,  "  In  case  such  member  shall  imme- 
diately before  the  forfeiture  be  the  holder 
of  all  the  forfeited  allotments."     What 
does  "  the  holder  of  all  the  forfeited  allot- 
ments "  mean  there  ?    It  means  there  the 
person  who  is  holding  in  the  sense  in 
which  an  ordinary  member  holds  them 
who  has  not  paid  up  his  money,  and  a 
member  who  by  forfeiture  will  lose  the 
holding.     It  seems  to  me  that  that  is  ex- 
actly what  section  35  means  when  similar 
words  have  to  be  interpreted. 

Now,  does  section  54  cut  that  down  1 
To  my  mind  section  54  does  not  cut  it 
down.  The  object  of  section  54  is  to  pro- 
claim the  indemnity  of  the  trustees — an 
mdemnity  which  is  to  be  pursued  and 
Juamtained  in  a  particular  way,  because 
the  members  are  to  indemnify  the  trustees 
in  proportion  to  the  prices  of  their  allot- 
nients.  I  do  not  propose,  because  it  does 
iiot  seem  to  me  necessary,  to  explain  ex- 
actly what  is  the  meaning  of  section  54, 
though  I  myself  entertain  a  very  strong 
view  at  the  moment  about  it.  But,  ab- 
staming,  as  we  always  do,  from  obita 
*^>  as  far  as  possible,  I  do  not  say  a  word 
^  to  the  interpretation  of  section  54,  ex- 
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cept  that  it  is  a  clause  of  indemnity.  That 
is  the  idea  of  the  clause ;  and  if  it  is  a  clause 
of  indemnity,  so  fiir  from  cutting  down 
section  35,  it  is  meant  to  sweep  up  what- 
ever section  35  has  left  unprovided  for. 
The  question  is  whether  section  35  is  cut 
down  by  section  54,  and  not  whether  sec- 
tion 54  is  cut  down  by  section  35.  There- 
fore, for  the  reasons  I  have  given,  it  seems 
to  me  that,  without  interpreting  section 
54  at  all,  except  to  the  extent  of  saying 
that  it  does  not  certainly  cut  down  section 
35,  the  true  construction  of  section  35  is 
the  one  which  last  we  have  put  upon  it. 

SniTH,  L.J. — The  question  in  this  case 
is  whether  the  defendant,  who  is  a  member 
of  this  land  society,  is  to  pay  a  monthly 
contribution  towards  the  price  and  ex- 
penses of  an  allotment  which  had  been 
forfeited,  or  only  the  price  and  expenses 
of  an  allotment  which  has  never  been  al- 
lotted by  the  society.  That  is  the  crisp 
point  that  is  raised  here,  and  it  turns  upon 
the  true  construction  of  one  line  in  rule 
35. 

Now,  it  is  not  disputed  by  Mr.  Cozens- 
Hardy  in  his  able  argument  that,  as  re- 
gards an  unallotted  share,  the  present  de- 
fendant is  to  pay  the  price  and  expenses 
appertaining  to  that  unallotted  share.  I 
ask,  why  is'  he  to  pay  the  price  and  ex- 
penses of  an  unallotted  share  when  he  has 
paid  all  the  price  and  expense  appertain- 
ing to  his  own  share  ?  It  is  because  of  the 
words  of  the  rule  whereby  he  has  con- 
tracted to  pay  the  price  and  expenses — I 
leave  out  the  words  as  to  interest — "  of 
any  allotments  which  from  time  to  time 
may  be  held  by  the  trustees."  And  it  is 
admitted  by  Mr.  Cozens- Hardy  that,  as 
regards  a  share  which  never  has  been  al- 
lotted after  the  constitution  of  the  com- 
pany, the  present  defendant  must  pay  those 
costs  and  expenses,  because  that  is  held  by 
the  trustees.  I  ask  myself,  why  is  it 
held  by  the  trustees  ?  It  is  held  by  the 
trustees  simply  because  they  are  the  per- 
sons in  possession,  and  nobody  else  is  in 
possession.  That  is  why  it  is  held  by  the 
trustees. 

A  share  is  allotted,  and  when  the  allottee 
has  that  share,  he  is  entitled  to  possession, 
and  he  is  in  possession,  and  the  trustees  are 
not  in  possession;  and  as  long  as  he  remained 
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in  all  would  be  well,  and  the  present  defen- 
dant would  not  have  to  pay  any  costs  and 
expenses  as  regards  the  gentleman  who 
was  in.  But  he  is  turned  out  of  posses- 
sion, his  share  is  forfeited,  and  he  becomes 
no  longer  a  member  of  the  society,  though, 
as  Mr.  Cozens-Hardy  has  most  forcibly 
pointed  out,  he  is  entitled  to  certain  rights 
under  rule  41 ;  and  he  certainly  is  entitled, 
if  there  be  any  surplus  upon  sale  of  his 
lot,  to  the  surplus.  But  his  share  is  for- 
feited, and  he  is  no  longer  a  member  of  the 
society.  I  ask  myself,  who  held  the  allot- 
ment then  1  Certainly  not  the  man  who 
has  been  turned  out,  and  who  is  no  longer 
a  member  of  the  society.  It  seems  to  me 
that  just  as  in  the  first  case  the  defendant 
is  bound  to  pay  the  price  and  expenses  of 
an  unallotted  share — ^the  monthly  contri- 
butions towards  the  price  and  expenses  of 
an  unallotted  share — because  the  trustees 
hold  it,  so  he  is  equally  bound  to  pay  when 
the  allottee  has  been  in  and  he  has  been 
turned  out,  because  such  share  is,  within 
the  meaning  of  this  rule,  a  share  held  by 
the  trustees.  The  words  of  the  rule  are  : 
"  which  from  time  to  time  may  be  held  by 
the  trustees." 

In  my  opinion,  my  brother  Day  was 
right  in  the  conclusion  at  which  he  ar- 
rived, and  I  agree  with  the  judgments 
which  have  been  given. 


Solicitors — Bell.  Brodrick  &  Gray,  agents  for 
Ashington  &  Co.,  Sheffield,  for  appellant; 
H.  A.  Mande,  agent  for  Webster  &  Styring, 
Sheffield,  for  respondents. 


1892.    )    BARNES   (appellant)  v,  rider 
Oct.  27.  3  (respondent), 

AdiUteration — Offefruse  against  section  6 
of  the  Sale  of  Food  wnd  Drwgs  Act,  1875 
(38  (k  39  Vict.  c.  63)—Summons— Particu- 
lars of  Offence — Sale  of  Food  and  Drugs 
Act  Amendment  Act,  1879  (42  <i&  43  Vict, 
c.  30),  s.  10. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  MX?.  25.] 


[IN  THE  COURT   OP  APPEAL.] 
1892.     1  KIMBBR  V,    THE    PRESS    ASSOCIA- 

Oct.  26.  )  TioN  (limited).* 

Libel — Defamiation — Privileged  Commu- 
nication— Report  of  Judicial  Proceedings — 
Ex  parte  Application  to  Justices  for  Qrond 
of  SumTTions  in  respect  of  Indictahle  Offence 
—Indictable  Offences  Act,  1848  (11  (fe  12 
Vict  c.  42),  ss,  1  and  19— '' Public  CouH 
ofJitstice" 

The  rule  that  the  publica;tion  of  a  Jair 
and  correct  report  of  judicial  proceedings 
taking  pUice  in  a  public  Court  of  jitsHee 
is  privileged,  eoctends  to  proceedings  taking 
place  publicly  before  Justices,  though  such 
proceedings  consist  of  an  ex  parte  applica- 
tion for  a  swmmuyns  in  respect  of  am,  indict- 
able offence,  which  is  granted  by  the  Jub- 
tices. 

Where  Justices  sit  under  section  \  of  ike 
Indictable  Offences  Act,  1848,  to  hear  an 
application  for  a  summons  in  respect  of  an 
alleged  indictable  offence,  the  room  or  build- 
ing is  an  open  Court,  urdess  the  Justices- 
have  ordered  it  to  be  closed. 

Application  by  the  plaintiff  for  judg- 
ment or  a  new  trial  on  appeal  from  the 
verdict  and  judgment  entered  for  the  de- 
fendants at  the  trial  of  the  action  before 
Hawkins,  J.,  and  a  special  jury. 

The  action  was  brought  by  the  plaintiff, 
a  solicitor,  to  recover  damages  for  a  libel 
published  by  the  defendants.  The  defence 
was  that  the  libel  was  true  in  substance 
and  in  fsu^,  and  was  a  fair  and  accurate 
report  of  a  judicial  proceeding  published 
bonafde  and  without  malice. 

The  libel  was  a  report  of  an  application 
to  Justices  for  the  issue  of  a  summons 
against  the  plaintiff  for  alleged  perjury, 
sent  to  the  editors  of  several  London 
evening  newspapers  by  the  defendants, 
a  company  engaged  in  collecting  and  fur- 
nishing news  to  newspapers  (1),  and  was 
in  the  following  terms : 

"  Alleged  perjury  by  a  solicitor. — Mr 
W.  M,  T.,  barrister,  applied  at  the  Guild- 

♦  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Kay,  L. J. 

(1)  The  action  being  not  in  respect  of  what 
appeared  in  a  newspaper,  but  in  respect  of  the 
report  sent  to  the  newspapers,  the  case  did  not 
come  within  the  Law  of  Libel  Amendment  Act, 
1888  (61  &  52  Vict.  c.  64). 
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Kimber  y.  Prest  Association,  App, 
hall,  Oanterbuiy,  to-day,  for  a  summons 
against  Edmund  Kimber  (the  plaintiff), 
solicitor,  of  Alpine  Villas,  Shooter's  Hill, 
and  15  Walbrook,  for  perjury  alleged  to 
have  been  committed  in  the  Canterbury 
Bankruptcy  Court  in  connection  with 
some  bsiikruptcy  proceedings.  The  Bench 
acceded  to  the  appUcation.'' 

It  appeared  from  the  evidence  called  in 
support  of  the  plaintiffs  case  that  the 
application,  the  subject-matter  of  the  libel, 
was  made  to  two  Justices,  not  sitting  in 
Petty  Sessions^  but  sitting  in  the  Justices 
ordinary  Court  room,  having  been  spe- 
cially called  to  hear  the  application ;  there 
being  present,  in  addition  to  the  Justices, 
the  clerk  to  the  Justices,  the  applicant 
and  his  counsel,  and  one  other  person. 
There  was  no  evidence  that  the  Justices 
had  ordered  the  Court  room  to  be  closed, 
or  the  public  to  be  excluded. 

It  was  admitted  at  the  trial  that  the 
statements  contained  in  the  libel  were  all 
substantially  accurate  ;  but  it  appeared 
from  the  evidence  for  the  plaintiff,  that 
upon  the  application  the  name  of  the  ap- 
plicant, W.  Hasker,  was  stated,  and  that 
it  was  also  stated  that  the  bankruptcy 
proceedings  were  in  the  bankruptcy  of  a 
third  person,  whose  name  was  mentioned. 
No  evidence  was  given  to  shew  that  the 
omission  of  these  statements  from  the 
report  was  material. 

In  answer  to  the  learned  Judge,  counsel 
for  the  plaintiff  stated  that  the  plaintiff's 
case  was  that  the  report  was  unfiair  and 
inaccurate,  by  reason  of  the  omission 
from  it  of  the  name  of  the  applicant 
and  of  the  name  of  the  bankruptcy  pro- 
ceedings. Thereupon  the  learned  Judge, 
heing  of  opinion  that  the  omissions  reUed 
upon  were  immaterial,  and  it  being  ad- 
niitted  that  the  report  was  in  all  other 
respects  substantially  accurate,  held  that 
the  libel  was  privileged,  and  that  there 
was  no  case  to  go  to  the  jury,  and  he 
directed  the  verdict  and  judgment  to  be 
enwered  for  the  defendants. 
The  defendants  appealed. 

CaTidy,  Q.C.y  snd  J,B,  Fox  {Macpherson 
with  them),  for  the  plaintiff.— The  learned 
Judge  was  wrong  in  directing  judgment  to 
oe  entered  for  the  defendants.  First,  the 
Justices  sitting  to  hear  the  application 
Vol.  62.— Q.B. 
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were  not  a  public  Coui-t,  and  therefore 
the  publication  of  the  proceedings  could 
not  be  privileged.  The  application  was  in 
respect  of  an  indictable  offence,  and  the 
proceedings  were  governed  by  11  &  12 
Vict,  c  42.  By  section  19  of  that  Act  it 
is  provided  that  the  room  or  building  in 
which  the  Justices  take  the  examination 
of  witnesses  upon  the  hearing  before  them 
"  shall  not  be  deemed  an  open  Court  for 
that  purpose,"  and  a  fortiori,  it  is  sub- 
mitted, is  not  a  public  Court  when  a  pre- 
liminary and  ex  parte  application  is  made, 
as  in  the  present  instance.  It  is  to  be 
observed  that  a  special  provision  (section 
12)  is  introduced  into  11  &  12  Vict.  c.  43, 
which  deals  with  the  summary  jurisdiction 
of  Justices,  expressly  making  the  place  of 
hearing  by  the  Justices  ''an  open  and 
public  Court." 

[Lord  Esher,  M.R. — Section  19  gives 
the  Justices  power  to  exclude  the  public. 
But  have  not  the  public  a  right  to  be 
present  until  they  have  been  excluded; 
and,  if  they  are  not  excluded,  is  not  the 
Court  an  open  Court  1] 

If  the  public  had  only  such  a  revocable 
right  to  be  present  when  the  summons 
was  heard,  which  is  that  to  which  section 
19  applies,  it  is  submitted  they  can  have 
had  no  right  to  be  present  at  the  prelimi- 
nary application  for  the  summons.  That 
which  the  Justices  did  upon  the  applica- 
tion for  the  summons  was  not  a  final  de- 
termination in  the  technical  sense  of  the 
term. 

Leims  V.  Levy  (2)  and  UsUl  v.  ffales 
(3)  are  distinguishable.  In  Levns  v.  Levy 
(2)  there  was  an  investigation  before  the 
magistrate  terminating  in  the  discharge 
of  the  person  charged,  and  in  Usiil  v. 
Hales  (3)  also  the  matter  was  finally  de- 
termined ;  but  here  there  was  no  final 
determination  of  the  subject  of  the  appli- 
cation. The  learned  tfudge  ought  to 
have  left  the  question  whether  the  Court 
was  an  open  Court  or  not  to  the  jury. 
Secondly,  the  learned  Judge  ought  to 
have  left  to  the  jury  the  question  whether 
the  report  was  a  fe.ir  and  impartial  one. 
The  burden  of  shewing  that  the  report 

(2)  E.  B.  &  B.  637 ;  27  Law  J.  Rep.  Q.B. 
282. 

(3)  47  Law  J.  Rep.  C.P.  323 ;  Law  Rep. 
3  C.P.  D.  319. 
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KimbBr  v.  Press  Association^  App, 
was  fair  and  impartial  lay  on  the  defen- 
dant, but  in  fiact  there  was  e%-idence  that 
it  was  not  fair  and  impartial — ^namely, 
the  omission  of  the  applicant's  name,  and 
the  omission  of  the  name  of  the  bank- 
rupt, which  might  lead  a  reader  to  sup- 
pose that  the  plaintiff  was  himself  the 
bankrupt. 

[Curry  v.  Walter  (4),  Stevens  v.  Scrnip- 
8on  (5),  The  Capital  and  Counties  Bank 
V.  Henty  (6),  and  Milissic/i  v.  Lloyds  (7) 
were  referred  to.] 

W.  Blake  OdgerSy  for  the  defendants. 
[He  was  not  called  upon  to  argue  the 
first  point.] — There  was  no  question  to  be 
submitted  to  the  jury  as  to  ^yhether  the 
report  was  feiir  and  impartial,  for  it  is 
admitted  that  the  report  was  absolutely 
correct  so  fitr  as  it  went,  and  the  two 
omissions  relied  upon  were  obviously  im- 
material. If  there  was  an}i;hing  which 
made  them  material  the  plaintiff  should 
have  given  evidence  of  it,  but  he  gave  no 
evidence  on  the  point. 

[He  was  stopped.] 

Lord  Esher,  M.R. — I  am  of  opinion 
that  this  appeal  must  be  dismissed.  The 
question  is  whether  that  which  was  done 
by  the  defendant  was  privileged.  The 
rule  of  law  is  that  the  publication  with- 
out malice  of  a  figdr  and  accurate  account 
of  judicial  proceedings  before  a  pro- 
perly constituted  judicial  tribunal,  exer- 
cising its  jurisdiction  in  open  Court,  is 
privHeged.  Under  certain  circumstances 
the  publication  may  be  hard  upon  indi- 
viduals; but  public  policy  requires  that 
that  hardship  should  be  suffered  rather 
than  that  judicial  proceedings  before 
such  tribunals  should  be  secret.  The 
mischief  to  the  whole  community  of  such 
proceedings  being  secret  is  of  greater 
moment  than  that  the  character  of  an  in- 
dividual should  for  a  time  be  injured. 
The  rule  of  law  being  such  as  I  have 
stated,  we  have  to  consider  whether  this 
case  is  brought  within  it.  The  case  is 
that  an  application  was  made  to  Justices 

(4)  1  Bos.  &  P.  526. 

(6)  49  Law  J.  Rep.  Q.B.  120,  at  pp.  122,  123, 
per  Brett,  L.J. ;  Law  Rep.  5  Ex.  D.  63,  at  p.  66. 

(6)  62  Law  J.   Rep.    Q.B.   232 ;    Law   Rep. 
7  App.  Cas.  741.  * 

(7)  46  Law  J.  Rep.  C.P.  404. 


to  issue  a  summons  against  the  plaintiff 
upon  a  charge  of  having  committed  per- 
jury. Now  Justices  are  a  properly  con- 
stituted judicial  body,  having  jurisdiction 
to  consider  and  determine  whether  such 
a  sxmimons  shall  be  issued,  and  the  con- 
sideration, therefore,  of  the  application  in 
the  present  instance  was  a  judicial  pro- 
ceeding taken  before  a  body  properly  con- 
stituted to  deal  with  it.  So  fer,  therefore, 
the  case  is  within  the  rule  of  law.  It  Ls 
said,  however,  that  the  Justices  in  the 
present  case  did  not  exercise  their  jurisdic- 
tion in  open  Court.  In  support  of  that  1 1 
<fe  12  Vict.  c.  42.  s.  19  is  cited,  which  it  is 
said  enacts  that  when  Justices  are  dealing 
with  such  an  application  a^  that  in  ques- 
tion, they  are  not  to  sit  in  open  Court.. 
The  section  does  not  in  its  terms  apply  to 
the  case  of  an  application  for  a  summons, 
and  therefore  the  section  by  itself  cannot 
be  relied  upon  to  shew  that  the  room  in 
which  Justices  sit  to  hear  an  application 
for  a  summons  is  not  an  open  Court.  But 
it  is  urged  that  inasmuch  as  at  a  later 
stage  of  the  proceedings,  when  the  sum- 
mons comes  on  to  be  heard,  the  room  or 
building  is  by  the  terms  of  the  section  not 
to  be  deemed  an  open  Court,  it  is  absurd 
to  suppose  that  if  the  room  or  building 
is  not  an  open  Court  at  that  stage,  it 
can  be  an  open  Court  at  the  earlier  stage. 
I  cannot  see  that  this  necessarily  follows 
at  all,  even  if  the  section  bore  the  mean- 
ing sought  to  be  put  upon  it ;  but  it  ap- 
pears to  me  that  when  the  language  oi 
the  section  is  carefully  looked  at  it  does 
not  bear  that  meaning.  When  one  reads 
the  section  it  is  obvious  that  the  Justices 
have  a  discretion  to  exclude  the  public  or 
not,  and  they  may,  therefore,  abstain  fix>m 
preventing  the  public  being  present.  The 
true  meaning  of  the  section,  therefore, 
appears  to  me  to  be  that  the  room  where 
the  Justices  are  sitting  is  not  to  be  deemed 
an  open  Court,  so  that  it  cannot  be  closed ; 
but  if  it  is  not  closed,  then  it  is  open. 
Therefore,  even  at  the  later  stage  of  the 
proceedings  the. section  does  not  support 
the  contention  put  forward  on  behalf  of 
the  plaintiff,  and  in  point  of  fact  does  not 
apply  at  all  to  the  application  for  the 
summons,  which  is  dealt  with  by  section 
1  of  the  Act  only.  The  result  is  that  the 
Justices  in  the  case  before  us  had  to  exer- 
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£%mher  v.  Press  Associatum,  App. 
<siae  a  judicial    discretion  whether  they 
"would  grant  or  refuse  the  application  for 
"the  summons,  and  that  they  were  bound 
l>y  the  common  law  of  England  to  heEur  in 
open  Court,  unless  there  be  some  enact- 
ment to  the  contrary,  and  there  is  none. 
But  then  it  is  said  that  though  the  pro- 
ceedings are  in  open  Court,  an  account  of 
them,  however  Mr  and  accurate,  may  not 
^    published  unless  the  decision  of  the 
«*  ustices  is  a  final  decision.     It  seems  to 
^e  that  when  the  cases  to  which  we  have 
"^n  referred  are  carefully  looked  at,  it 
^^  be  found    that   they  mean  nothing 
^ore  than  this,  that  if  there  are  judicial 
^^^^e^dings  in  open  Court,  which  in  the 
^i^*  ^"ill  end  in  a  final  decision,  then  a 
*^ffs^^  accurate  report  of  those  proceed- 
|ij^.,"®fore  that  final  stage  is  arrived  at  is 
fiiitj^^ed.     That,  I  think,  was  what  was 
Of  /)  ^^^  i^  *^e  judgment  of  the  Court 
/>     V^eeu's    Bench   delivered    by    Lord 
^Qipboll  in  Lewis  v.  I^evy  (2) ;  and  in  the 
kt^gr  ^5»^^  of  Uaell  v.  Hales  (3)  Lord  Chief 
Jast>i<5^    Ooleridge,  though  in  the  earlier 
pssTt,  oi    his  judgment  he  seems  to  suggest 
that    xie    might  come  to  a  different  con- 
clusioix  if  Yie  were  not  bound  by  decided 
^'^^^'^Hen  he  came  to  consider  the  cases 
c?o    -    ^  ciedsion  in  Letois  v.  Levy  (2),  was 
cipl^Y^^^  that  he  was  bound  by  the  prin- 
in  til  ^^^  down  in  L,evns  v.  Levy  (2),  and 
]q^    ^"^  ^ew  Mr.  Justice  Lopes,  who  fol- 
c,y.^5\  *^im,  appears  to  me  to  have  con- 
*^t  1^        ^  *^®  it  to  be  now  established 
*ccori     ^  publication  of  a  fiiir  and  accurate 
JQdio'^i'      of   the    preliminary    stages    of 
th&t  *  -        proceedings  in  open  Court,  such 
^^ist  ^^     *^®  ®^^  ^  ^^^    determination 
tlia  aj>^^  arrived  at,  is  privileged,  though 
dete^^^^^^^*  is  published  before  the  final 
Coxx^!^-*^*="^tion   of  the  proceedings.     The 
ing^j^  liave  thought  that  where  proceed- 
an^  ^?^  ^^^  several  days  it  would  be  absurd 
pro^^^^p^ous  to  hold  that  nothing  of  those 
wli^^j  ^<iings  should  be  published  until  the 
Wq  ^     I>roceeding8  had  come  to  an  end. 
the  ^^*^^^*st,  therefore,    consider    whether 
Bucl^^'^^^^^^gs  in  the  present  case  were 
tiojv   ^^    would  end  in  a  final  determina- 
nn^J     i?^  *^®  application   for   the   sum- 
is  ^  g  "-^  refused,  then,  of  course,  there 
^    5?^  ^6*«maination ;  if  the  application 
^M  bT^*^'  the   proceedings   must   also 
^  ^  final  determination  at  some  time 
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or  other.  The  case,  therefore,  falls  within 
the  rule  I  have  stated.  That  brings  me 
to  consider  whether  in  this  particulai*  case 
the  privilege  claimed  was,  as  a  matter  of 
fact,  made  out  in  other  respects.  For  my- 
self, I  am  of  opinion  that,  to  substantiate 
the  claim  of  privilege,  the  onus  of  shewing 
that  the  report  is  &ir  and  accurate  lies  on 
the  party  claiming  the  privilege ;  but  then 
a  defendant  may  always  vouch  in  his  fiivour 
that  which  has  been  proved  by  the  other 
side ;  and  the  question  here  is  whether  the 
plaintiff  did  not  do  that  which  enabled  the 
defendants  to  say  that  the  account  which 
they  published  was  a  Mr  and  accurate 
account  of  what  took  place.  It  is  not  sug- 
gested that  there  was  any  malice  in  feet. 
It  appears  that  a  witness  was  called  for  the 
plaintiff  who  stated  what  took  place  upon 
the  application  before  the  Justices,  and 
when  the  libel  is  read  it  is  obvious  that 
what  it  states  did  in  feuct  take  place ;  it 
does  not  state  anything  which  did  not 
take  place.  But  it  is  said  that  there  are 
omissions  which  render  the  report  unfair. 
Two  omissions  are  relied  upon.  First,  it 
is  said  that  the  report  omits  the  name  of 
the  applicant.  That  is  true ;  but  no  evi- 
dence was  given  to  shew  that  there  was 
anything  peculiar  about  the  applicant,  or 
that  he  was  other  than  an  ordinary  person. 
That  being  so,  could  any  one  say  that  his 
name  made  the  charge  against  the  defen- 
dant more  or  less  ?  No  evidence  was  given, 
or  offered  to  be  given,  as  to  the  want  of 
value  attaching  to  the  name  of  the  appli- 
cant. The  learned  Judge,  therefore,  says 
that  the  omission  of  the  applicant's  name 
was  immaterial,  that  no  sensible  man 
could  say  that  it  was  material,  and  that 
he  could  not  therefore  ask  the  jury  whe- 
ther it  was  or  not.  The  other  omission 
complained  of  is  that  the  report  does  not 
state  that  the  perjury  was  alleged  to  have 
been  committed  by  the  plaintSf  as  a  wit- 
ness in  pi'oceedings  in  the  bankruptcy  of 
another  person ;  and  it  is  complained  that 
a  person  reading  the  report  might  come 
to  the  conclusion  that  the  perjury  had 
been  committed  in  the  plaintiff's  own 
bankruptcy.  The  learned  Judge,  reading 
the  libel,  was  of  opinion  that  no  one  could 
come  to  the  conclusion  that  the  alleged 
perjury  was  committed  by  the  plaintiff  in 
his  own  bankruptcy.     Therefore  here  the 
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Kimher  ▼.  Pre^t  AitooioHon,  App^ 
plaintiff,  in  making  out  his  own  case,  saved 
the  defendant  the  necessity  of  shewing 
that  the  re^rt  was  a  fiiir  and  reasonably 
accurate  report.  He  admitted  that  the 
report  was  strictly  true,  but  relied  upon 
two  omissions,  both  of  which  were  clearly 
immaterial.  No  jury  could  be  satisfied 
that  these  omissions  made  the  report 
untrue.  That  being  so,  I  am  of  opinion 
that  the  learned  Judge  was  justified  in 
coming  to  the  conclusion  that  it  was  shewn, 
beyond  the  possibility  of  any  jury  finding 
to  the  contrary,  that  the  report  was  a  true 
and  fair  and  accurate  report.  He  there- 
upon stopped  the  case;  and  I  think  he 
was  right.     The  appeal  must  be  dismissed. 

Lopes,  L.J. — I  have  little  to  add  to 
what  has  been  said  by  the  Master  of  the 
Bolls.  I  think  the  nonsuit  here  was 
right.  On  principles  of  ordinary  conve- 
nience it  is  established  that  no  action  will 
lie  in  respect  of  the  pubKcation  without 
malice  of  a  &ir  and  acciuute  report  of 
judicial  proceedings,  though  the  report 
may  contain  de£a.matory  matter  upon  an« 
individuaL  That  I  take  to  be  clear  law, 
and  I  think  that  this  case  ftills  within  it. 
The  libel  complained  of  is  a  report  of  an 
application  for  a  summons  for  alleged  per- 
jury,  made,  in  the  oi'dinary  way  and  in  the 
onUnary  place,  to  Justices  authorised  to 
issue  the  summons  and  grant  the  appli- 
cation or  dismiss  it.  Several  points  have 
been  taken  before  us  on  behalf  of  the 
plaintiff.  First,  it  is  said  that  the  appli- 
cation was  not  made  in  open  Court ;  and, 
in  order  to  make  that  out,  section  19  of 
11  &  12  Vict.  c.  42  was  relied  on.  Now, 
in  the  first  place,  the  section,  when  it  is 
carefully  looked  at,  will  be  seen  not  to 
apply  to  the  issue  of  a  summons  at  all ; 
but,  further  than  that,  the  true  effect  of 
the  section,  even  in  the  cases  where  it 
applies,  is  not  to  make  the  Court  an  open 
Court,  but  only  to  leave  it  in  the  discretion 
of  the  Justices  whether  they  will  exclude 
the  public ;  and  unless  they  ^\q  effect  to 
that  discretion  the  Court  is  an  open  Coiui). 
Therefore,  I  think  that  here,  the  Justices 
not  having  determined  to  exclude  the 
public,  the  Court  was  an  open  Court. 

Another  objection  taken  was  that  the 
proceedings  were  ex  parte,  and  therefore 
it  was  contended  that  the  general  prin- 


ciple of  law  which  I  have  stated  did  not 
apply.  Two  decisions — Leiois  v.  Levy  (2) 
and  [TsiU  v.  Halea  (3) — ^answer  that  point^ 
and  therefore  I  think  it  &ils.  But  it  is 
said  that  the  report  is  not  privileged  un- 
less there  is  a  decision  which  is  a  final 
one.  There  may  be  expressions  in  UsiU 
V.  ffcUes  (3)  which  &vour  that  view ;  but 
my  opinion  is  that  a  report  of  preliminaiy 
proceedings,  if  ultimately  they  must  lead 
to  a  final  determination,  may  be  privileged. 
Take  proceedings  before  coroners :  is  it  to 
be  said  that  there  can  be  no  report  of  what 
takes  place  on  the  first  day,  and  day  by  day 
as  the  enquiry  proceeds  ?  I  am  clearly  of 
opinion  that  a  report  may  be  published  of 
preliminary  proceedings  if  they  are  such 
as  to  lead  to  a  final  conclusion. 

But  then  it  is  said  that  the  learned  Judge 
ought  to  have  left  the  question  to  the  jury 
to  say  whether  this  report  was  a  fidr  and 
impartial  report.  If  there  had  been  any 
evidence  that  the  report  was  not  &ir  and 
impartial,  that  would  be  so;  but  here 
there  was  no  evidence  which  the  Judge 
could  leave  to  the  jury.  All  that  is  relied 
upon  on  the  part  of  the  plaintiff  to  shew 
that  the  report  was  not  fieSr  and  impartial 
was  that  there  were  two  omissions — 
namely,  first,  the  name  of  the  applicant; 
secondly,  the  name  of  the  bankruptcy  in 
which  the  plaintiff  was  stated  to  have 
committed  the  alleged  perjury.  It  is  quite 
clear  to  my  mind  that  the  learned  Judge 
was  warranted  in  saying  that  it  was  im- 
possible that  these  omissions  could  be 
made  out  to  render  the  report  unfair  or 
inaccurate ;  and,  acting  upon  The  Capital 
and  Cotmties  Bank  v.  Henty  (6),  he  held 
that  there  was  no  case  to  go  to  the  jury. 
I  think  the  learned  Judge  was  right,  and 
I  agree  that  the  appeal  must  be  dis- 
missed. 

Kay,  L.  J. — I  agree ;  but  I  would  rather 
state  in  my  own  words  the  grounds  upon 
which  I  come  to  that  conclusion,  because 
in  my  opinion  this  case  involves  a  question 
of  the  highest  importance.  Counsel  for 
the  plaintiff  has  said,  and  truly  said,  that 
the  case  before  us  involves  this,  that  a 
man's  character  may  be  damaged  by  a 
report  of  ex  parte  proceedings  at  which 
he  is  not  present,  and  merely  upon 
the  statement  of  counsel.      In  &e  pre- 


Digitized  by 


Google 


MICHAELMAS  1892  to  MICHAELMAS  1893. 


Vox,  62.] 

JRmber  v.  Press  Assoeiaiion,  App. 

sent  case  there  was  no  sworn  testimony 
Tirhatever  before  the  Justices.   Counsel  was 
instructed  to  make  certain  statements,  and 
the  report  complained  of  is  a  report  of 
those  statements,  the  plaintiff  not  being 
present,  and  having  no  knowledge  what- 
ever of  what  was  teking  place.     Now,  if 
there  be  a  principle  of  law  applicable  to  a 
case  of  that  kind,  it  seems  to  me  it  should 
be  strictly  guarded,  and  that  each  case 
should  be  closely  examined  to  see  that  no 
injnstice  is  done  by  the  application  of  the 
principle.     The  case  with  which  we  have 
now  to  deal  was  not  at  the  ordinary  Petty 
Sessions,  but  two  Justices  were  called  to. 
the  ordinary  room  in  which  the  Justices 
sat,  to  hear  an  application  for  a  summons. 
No  suggestion  was  made  that  the  Court 
should  be  closed,  and  it  was  not  closed. 
Therefore  it  appears  to  me  that  the  appli- 
cation was  made  to  Justices,  who  were  re- 
quired to  act  judiciaUy  in  the  place  where 
they  invariably  sat  to  administer  justice, 
and  some  of  the  public  were  present ;  and 
consequently  the  place  was  an  open  Court. 
Now,  what  is  the  law  applicable  to  a  case 
of  that  kind  9     In  Lewis  v.  Levy  (2)  Lord 
Chief  Justice  Campbell  uses  these  words  : 
"  We  are  not  prepared  to  lay  down  for 
law  that  the  publication  of  preliminary 
enquiries  before  magistrates  is  universally 
lawful ;  but  we  are  not  prepared  to  lay 
down  for  law  that  the  publication  of  such 
enquiries    is    universally  unlawful    (8)." 
Looking  to  that  statement  alone,  it  does 
not  follow  that  a  report  of  these  proceedings 
would  be  universally  lawful ;  but  I  agree 
that  the  later  decisions  have  gone  further; 
and  I  agree  that  it  is  so  important  that 
judicial  proceedings  should  be  public  that 
this    consideration    outweighs    whatever 
other  evils  may  follow.   However  this  may 
be,  it  appears  to  me  to  be  decided  by  the 
cases  to  which  reference  has  been  made, 
and  I  cannot  doubt  that  it  is  the  law,  that 
preliminary  proceedings  before  Justices  in 
open  Coiui)  may  be  the  subject-matter  of 
publication  in  the  public  press  or  other- 
^e,  and,  if  what  is  published  is  a  fisdr 
and  accurate  report  of  the  proceedings, 
may  be  privileged.     For  a  time  I  was  in- 
clined to  think  that  when  the  report  was 
Bnewn  to  be  a  report  of  proceedings  before 

^(8)  E.  B.  &  B.  at  p.  657;  27  Law  J.  Rep. 
QB.  at  p.  289. 
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Justices  in  open  Court,  that  might  shift  the 
onus  of  proof  with  regard  to  the  fairness 
and  accuracy  of  the  report ;  but  I  doubt  if 
the  law  is  so,  I  see  that  in  the  case 
of  Saunders  v.  MiUs  (9)  Chief  Justice 
Tindal  states  the  law  thus  :  "  Newspapers 
and  other  publications  which  nanrate  what 
passes  in  Courts  of  justice  are,  to  a  cer- 
tain extent,  privileged.  No  one  can  read 
their  accounts  of  judicial  proceedings  with- 
out being  sensible  that  on  several  occasions 
they  do,  to  a  great  extent,  serve  the  cause 
of  public  justice.  They  ought  therefore  to 
be  privileged ;  but  their  privilege  must  be 
restrained  to  occasions  in  which  they  pub- 
lish fisdrly  what  passes  in  the  Court."  I 
understand  those  words  to  mean  that, 
unless  it  is  shewn  not  only  that  the  pub- 
lication is  a  report  of  what  took  place  in 
open  Court,  but  also  that  the  report  is 
feir  and  accurate,  the  privilege  does  not 
arise ;  and  therefore  that  a  defendant  who 
pleads  privilege  must  shew,  not  only  that 
the  matter  took  place  in  open  Court,  but 
that  the  report  is  feir  and  accurate.  It 
was  therefore  urged  upon  us  that  the  case 
was  wrongly  withdrawn  fix>m  the  jury, 
and  that  the  defendant  was  not  called 
upon  to  support  his  plea ;  but,  as  has  been 
pointed  out,  the  plaintiff  relieved  the 
defendant  from  that  duty,  because  his 
counsel,  on  being  asked  in  what  respects 
he  contended  that  the  report  was  not  £Edr 
and  accurate,  could  only  point  to  two 
omissions,  both  immaterial,  the  statement 
of  which  would  have  rendered  the  report 
completely  axxjurate.  I  think  that  the 
learned  Judge  had  a  right  to  say  that  if 
those  were  the  only  respects  in  which  the 
report  was  unfisdr,  then  there  was  nothing 
to  go  to  the  jury,  because  here  it  was  not 
contended  that  there  was  any  malice  on 
the  part  of  the  defendant.  For  these 
reasons,  though  willing  to  regard  a  matter 
of  this  kind  with  the  greatest  jealousy,  I 
am  of  opinion  that  the  course  taken  by  the 
learned  Judge  at  the  trial  was  right,  and 
that  this  appeal  must  £EiiL 

Appeal  dismissed. 


Solicitors — Frank  Kimber  Ball,  for  plaintiff; 
A.  M.  Bradley,  for  defendant. 


(9)  6  Bing.  213,  at  p.  218. 
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1892       (  ^™^   MANCHESTEB  ADVANCE  AND 
J.        OQ   <     DISCOUNT    BANK    (LIMITED)    V, 
^'        '  (    WALTON   AND  ANOTHER. 

Practice — Judgment  in  DefoAdt  of  Plead- 
ing— Action  on  Joint  and  Several  Pro- 
missory Note — Statement  of  Claim  in- 
dorsed on  Writ — Sufficiency — Order  III. 
rule  Q  — Order  XXL  rule  Q  — Order 
XXVIL  rule  2. 

To  entitle  a  plaintiff  to  judgment  in  de- 
favU  ofdefence^  the  vyrit  in  the  action  must 
be  spedaUy  indorsed  within  Order  III, 
rule  6. 

In  an  action  on  a  joint  a/nd  several 
promissory  note,  the  statement  of  claim  in- 
dorsed on  the  writ  must  set  out  the  par- 
ticulars of  the  sum  alleged  to  be  due,  a>nd 
how  the  amount  is  m,ade  up. 

This  was  an  appeal  by  J.  J.  Conrad, 
one  of  the  defendants  to  the  action,  against 
the  refusal  of  Wright,  J.,  at  chambers  to 
set  aside  judgment  in  default  of  delivery 
of  defence.  The  action  was  commenced 
by  what  was  contended  by  the  plaintiff 
to  be  a  specially  indorsed  writ  within  the 
meaning  of  Order  III.  rule  6.  The  fol- 
lowing is  a  copy  of  the  indorsement : 
"  The  plaintiffs'  claim  is  against  the  defen- 
dant as  maker  of  a  joint  and  several  pro- 
missory note  dated  the  11th  of  April, 
1892,  for  36Z.  6«.,  payable  by  certain  in- 
stalments in  respect  whereof  default  has 
been  made. 

"  To  balance  of  money  owing  on  the  said 
promissory  note — 24Z.  Qs. 

"Place  of  trial — Lancashire,  Salford 
Division." 

Order  III.  rule  6  provides  that  "  in  all 
actions  where  the  plaintiff  seeks  only  to 
recover  a  debt  or  liquidated  demand  in 
money,  payable  by  the  defendant,  with  or 
without  interest,  arising  (A)  upon  a  con- 
tract express  or  implied  (as,  for  instance, 
on  a  bill  of  exchange,  promissory  note,  or 
cheque,  or  other  simple  contract  debt;) 
....  the  writ  of  summons  may,  at  the 
option  of  the  plaintiff,  be  speciaUy  indorsed 
with  a  statement  of  his  claim,  or  of  the 
J  omedy  or  relief  to  which  he  claims  to  be 
entitled.  Such  special  indorsement  shall 
be  to  the  effect  of  such  of  the  forms  in 
appendix  0,  section  4,  as  shall  be  applic- 
able to  the  case." 


By  Order  XXI.  rule  6:  "Where  a 
statement  of  claim  is  delivered  to  a  de- 
fendant, he  shall  deliver  his  defence 
mthin  ten  days  firom  the  delivery  of  the 
statement  of  claim.  .  .  ." 

And  by  Order  XXVII.  rule  2 :  "  If  the 
plaintiff's  claim  be  only  for  a  debt  or 
liquidated  demand,  and  the  defendant 
does  not,  within  the  time  allowed  for  that 
purpose  deliver  a  defence,  the  plaintiff 
may,  at  the  expiration  of  such  time,  enter 
final  judgment  for  the  amount  claimed, 
with  costs." 

The  defendant,  Conrad,  who  had  signed 
the  note  as  surety  for  the  defendant, 
Walton,  appeared  and  demanded  the  de- 
livery of  a  statement  of  claim.  The  plain- 
tiffs delivered  no  statement  of  claim,  nor 
did  they  take  steps  to  obtain  judgment 
under  Order  XIV.,  but,  treating  their 
writ  as  being  specially  indorsed  with  a 
statement  of  claim  within  Order  III.  rule 
6,  signed  judgment  in  default  of  pleading 
at  the  expiration  of  the  ten  days  limited 
for  delivery  of  defence. 

Gregson  EUis,  for  the  appellant. — ^The 
defendant  Conrad  signed  the  note  as 
surety  for  the  other  defendant,  and  the 
note  only  became  due  in  consequence  of 
stipulations  in  the  note  itself.  He  is  en- 
titled to  a  statement  of  claim  giving  par- 
ticulars of  the  de^Biult  of  the  principal 
debtor.  This  indorsement  on  the  writ 
affords  him  no  information  whatever.  It 
should  have  at  least  alleged  that  if  de- 
fault was  made  in  any  one  instalment,  the 
balance  then  owing  should  have  become 
due.  It  is  defective,  and  fails  to  comply 
with  the  principle  laid  down  in  FrOhauf 
V.  Grosvenor  ^  Co.  (1),  that  a  statement 
of  claim  indorsed  on  a  writ  must  set  forth 
a  full  and  complete  statement.  No  ap- 
plication for  judgment  under  Order  XIV. 
was  made,  as  might  perhaps  have  been 
anticipated ;  but  the  plaintiff,  treating  this 
indorsement  as  a  statement  of  claim, 
signed  judgment  in  default  of  defence. 

Trevor  White,  for  the  respondents. — It 
is  submitted  that  the  claim  indorsed  on 
this  writ  gives  sufficiently  specific  par- 
ticulars to  bring  to  the  mind  of  the  de- 
fendant knowledge  as  to  the  nature  and 

(1)  61  Law  J.  Rep.  Q.B.  717. 
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character  of  the  plaintiffs'  claim.  Any 
indorsement  which  would  have  been  a 
sufficient  indorsement  within  the  meaning 
of  section  25  of  the  Common  Law  Pro- 
cedure Act,  1852  (15  &  16  Vict.  c.  76), 
to  entitle  the  plaintiff  to  judgment  under 
section  27  in  defatdt  of  appearance  is  a 
special  indorsement  within  the  meaning 
of  Oi-der  III.  rule  6,  and  Order  XIV.— 
Bickers  v.  Speight  (2).  Had  an  applica- 
tion for  judgment  under  Order  XIV.  been 
made,  the  present  indorsement,  in  the 
absence  of  merits,  might  have  been  suffi- 
cient, since  it  fairly  follows  the  form  in 
Appendix  0.  section  iv.,  applicable  to 
actions  included  in  Order  III.  rule  6,  and  by 
analogy  it  is  submitted  that  it  is  sufficient 
as  a  statement  of  claim  to  enable  the 
plaintiff  to  sign  judgment  in  default  of 
defence. 

Lord  Coleridge,  C.J. — I  feel  with 
some  regret  that  we  are  constrained  to 
say  that  the  claim  indorsed  on  the  writ 
in  this  action  is  defective  in  that  it  does 
not  set  out  the  terms  on  which  the 
amount  was  to  become  payable,  nor  does 
it  set  out  the  siuns  of  money  which  com- 
pose the  sum  total  claimed,  nor  how  the 
latter  is  made  up.  It  does  not  furnish 
such  specific  particulars  as  are  required 
by  Order  III.  rule  6. 

CoLLiKS,  J. — I  am  of  the  same  opinion. 
This  may  be  a  promissory  note  according 
to  the  definition  in  section  83,  sub-section 
1,  of  the  Bills  of  Exchange  Act,  1882  (45 
&  46  Vict.  c.  61),  which  is  this  :  "  A  pro- 
nussory  note  is  an  unconditional  promise 
in  writing  made  by  one  person  to  another, 
signed  by  the  maker,  engaging  to  pay  on 
demand,  or  at  a  fixed  or  determinable 
future  time,  a  sum  certain  in  money  to, 
or  to  the  order  of,  a  specified  person,  or  to 
^>earer."  But  here  the  indorsement  does 
not  state  what  the  particulars  of  the  sum 
claimed  consist  of^  nor  whether  the  amount 
IS  claimed  as  a  penalty  or  as  an  unpaid 
^*lance.  I  cannot  tell,  nor  can  the  de- 
fendant, from  this  indorsement  how  the 
suin  claimed  is  arrived  at.  The  rule  may 
be  technical,  but  still  it  must  be  complied 

„  (2)  58  Law  J.  Rep.    Q.B.  '42 ;    Law    Rep. 
22Q.B.D.7.  *-     ^       .     ' 


with,  and  this  claim  as  indorsed  fails 
to  comply  with  it.  The  appeal  must  be 
allowed,  and  the  judgment  set  aside. 

Appeal  alUywed, 


Solicitors — Chester  &  Co.,  agents  for  H.  W. 
Webster,  Manchester,  for  plalDtiff s  ;  Arthur  R. 
Hall,  agent  for  W.  V.  Ogden,  Manchester,  for 
defendant. 


riN  THE   COURT  OF  APPEAL.] 
1892     ^ 

■p.        -i'r^    \  BAKNARD  V.    PABBR.* 

Iriswrance — Fire  PoUcy — Construction 
— Condition  Precedent — Condition  Subse- 
quent, 

The  plaintiff  having  insured  certain  fur- 
niture and  effects  agairist  fire  vyith  the  A, 
and  B,  companies,  insured  the  aa/me  articles 
vnth  Lhyd^Sy  and  the  policy  contained  the 
foUovnng  clause  :  "  Warranted  to  he  on  the 
same  rate,  terms,  and  identical  interest  as 
the  A,  and  B.  companies,  and  to  follovj 
their  settlements  " ; — Held,  that  the  stipula- 
tion as  to  the  rate,  terms,  and  interest  was 
a  condition  precedent  to  the  liability  of  the 
underwriters  under  the  policy. 

Decision  of  Wright,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of 
Wright,  J. 

The  action  was  brought  to  recover  a  loss 
under  a  Lloyd's  fire  policy,  dated  the  28th 
of  January,  1890,  on  the  furniture  and 
effects  in  a  music-hall,  known  as  Barnard's 
Palace  of  Varieties,  and  a  tavern  adjoining 
known  as  the  Bell  Tavern,  St.  Mary's 
Street,  Portsmouth. 

At  the  date  of  this  insurance  the  plain- 
tiff had  insured  the  furniture  and  other 
contents  of  the  mivyc-hall  and  tavern  with 
the  Union  Assurance  Society  in  one  policy 
for  siuns  amounting  to  800^.,  and  with  the 
Glasgow  and  London  iDsiutince  Company 
(Limited)  in  two  separate  policies  for  sums 
amounting  to  7001. 

The  policy  of  the  Union  Assurance 
Society  stated  that  the  plaintiff  had  paid 

♦  Coram  Lindley,  L.J.,  Bowen,  L.J.,  and 
Saiith,  L.J. 
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the  sum  of  12^.  12«.  to  the  society,  and 
the  insurance  was  for  various  sums  therein 
set  out  in  respect  of  the  different  portions 
of  the  furniture  and  effects,  making  a  total 
of  800Z.,  the  rate  of  premium  being  thus 
\l.  11«.  6rf.  per  cent. 

The  two  policies  effected  with  the 
Glasgow  and  London  Insurance  Company 
were  for  lump  sums  on  the  whole  of  the 
furniture  and  effects  of  200Z.  and  5002. 
respectively,  and  the  premiums  therein  re- 
spectively expressed  to  have  been  paid  by 
the  plaintiff  were  calculated  at  the  rate 
of  IZ.  5«.  per  cent. 

No  period  for  payment  in  the  event  of 
loss  was  fixed  either  in  the  policy  of  the 
Union  Assurance  Society  or  in  the  policies 
of  the  Glasgow  and  London  Insurance 
Company. 

The  policy  which  was  the  subject  of  the 
present  action  was,  so  far  as  material,  in 
the  following  terms  : 

"  Be  it  known  that  David  Barnard,  of 
Barnard's  Palace  of  Varieties,  Gunwharf 
Boad,  and  the  Bell  Tavern,  St.  Mary's 
Street,  Portsmouth,  has  paid  25^.  per  cent, 
premium  or  consideration  to  us,  who  have 
hereunto  subscribed  our  names,  to  insure 
from  loss  or  damage  by  fire  on  furniture, 
fixtures,  stage  properties,  scenery,  plant, 
wardrobes,  billiard  tables,  billiard-room 
accessories,  looking-glasses,  gas-fittings, 
stock,  and  utensils  in  trade  in  music-hall 
and  tavern  adjoining  and  communicating. 

"  Warranted  to  be  on  same  rate,  terms, 
and  identical  interest  as  Union  Insurance 
Company  800^.,  and  Glasgow  and  London 
700Z.,  and  to  follow  their  settlements. 

"  Now  know  ye  that  we,  the  insurers, 
do  hereby  bind  ourselves,  each  for  his  own 
part,  and  not  one  for  another,  our  heirs, 
executors,  and  administrators,  to  pay  to 
the  said  David  Barnard,  his  executors, 
administrators,  and  assigns,  all  such  dam- 
age and  loss  by  fire  not  exceeding  the 
simi  of  1,0002.,  withii?  thirty  days  after 
such  loss  is  proved,  and  that  in  proportion 
to  the  several  sums  by  each  of  us  sub- 
scribed against  our  respective  names,  with- 
out any  deduction  whatsoever,  or  any 
allowance  for  average  or  charge  on  what 
may  be  saved." 

The  policy  was  dated  the  28th  of 
January,  1891,  and  was  expressed  to  run 
from  noon  the  9th  of  January,  1890,  to 


noon  the  9th  of  January,  1891.  This 
policy  was  signed  by  the  defendant  and 
several  other  persons,  all  members  of 
Lloyd's. 

On  the  24th  of  December,  1890,  daring 
the  currency  of  the  above  policies,  the 
greater  part  of  the  insured  property  was 
destroyed  by  fire,  and  the  damage  was 
ultimately  agreed  at  1,500Z. 

The  defendant  disputed  his  liability  to 
contribute  to  the  loss,  on  the  ground  that 
the  policy  with  the  Union  Insurance 
Society  was  not  on  the  same  rate  and  terms 
as  the  Lloyd's  policy,  and  that  the  wa^ 
ranty  to  that  effect  had  not  been  fulfilled. 

The  other  signatories  of  the  policy 
agreed  to  abide  by  the  result  of  this 
action. 

Wright,  J.,  held  that  the  warranty  was 
not  a  condition  precedent  to  the  liability 
of  the  underwriters  on  the  policy,  and 
that  they  were  liable  for  ten  twenty-fifths 
of  the  agreed  amount  of  the  loss,  1,500^., 
and  he  gave  judgment  for  the  plaintiff 
for  the  proportion  of  that  sum  due  from 
the  defendant. 

The  defendant  appealed. 

Firday,  Q,C.  {T.  WiUea  ChiUy  with  him), 
for  the  appellant. — The  clause  "  warranted 
to  be  on  the  same  rate,  terms,  and  identical 
interest,  <fec.,"  is  the  basis  of  the  contract 
entered  into  by  Lloyd's  underwriters.  It 
is  a  condition  precedent  to  any  liability  on 
the  part  of  the  underwriters  of  this  policy 
that  the  assured  should  have  been  insured 
in  the  other  offices  mentioned,  on  the 
same  terms,  rate,  and  interest  as  Lloyd's 
undertook.  This  condition  has  not  been 
fulfilled,  and  the  policy  is  therefore  ineffec- 
tual, and  the  defendant  is  under  no  liability 
to  the  plaintiff. 

[They  referred  to  Behn  v.  Bumess  (1), 
and  to  a  transcript  of  the  shorthand  notes 
of  the  judgment  of  Mathew,  J.,  in  Harvey 
V.  UzieUi  (2),  a  case  which  turned  on  the 
construction  of  a  Lloyd's  fire  policy,  con- 
taining a  similar  clause,  in  which,  however, 
the  word  "  warranted  "  was  not  used.] 

[They  were  stopped.] 

G.  Wood  mU  {Cohen,  Q,C,,  with  him), 
for  the  plaintiff. — The  clause  in  question 


(1)  3  B.  &  S.  751 

(2)  Not  reported. 


32  Law  J.  Rep.  Q.B.  204. 
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is  not  a  condition  on  which  the  liability  of 
the  defendant  depends.  It  is  a  mere  col- 
lateral representation  of  fact  by  the  as- 
sured. All  stipulations  in  a  charter-party 
are  not  conditions.  It  Ls  a  matter  of  com- 
mon knowledge  that  no  two  fire  assurance 
companies  have  exactly  the  same  terms  in 
their  policies.  There  is  a  valid  contract 
effected  under  this  policy  with  the  defen- 
dant, although  possibly  the  plaintiff  may 
be  liable  in  damages  for  misrepresentation. 
The  clause  as  it  stands  cannot  be  construed 
as  a  condition  precedent  to  the  existence 
of  any  obligation  on  the  part  of  the  de- 
fendant, because  the  woi<ds  of  the  clause, 
"  and  to  follow  their  settlements,"  neces- 
sarily imply  and  recognise  the  existence  of 
the  obligation  itself,  and  merely  point  to 
the  mode  in  which  the  performance  of  the 
obligation  is  to  be  carried  out. 

LiKDLET,  L.J. — I  cannot  agi-ee  with  the 
view  taken  by  the  learned  Judge  of  the 
true  construction  of  this  document.     It  is 
not,  of  course,  as  plain  as  it  might  be ;  and 
if  clauses  are  put  in  by  unskilful  people, 
and  fire  policies  are  built  up  as  marine 
policies  have  been,  I  suppose  there  will  be 
as  much  litigation  before  we  understand  a 
fire  policy,  as  there  has  been  to  enable  us 
to  understand  a  marine  policy.     The  real 
point  to  get  at  is,  what  is  the  object  of  the 
insertion  of  this  clause  which  has  been  so 
much  commented  uponi     Here  is  a  fire 
policy  effected  by  Mr.  Barnard  on  certain 
property  at  25».  per  cent.     It  is  effected 
with  Mr.  Faber,  and  we  find  this  clause 
in  it:  "Warranted  to  be  on  the   same 
rate,  terms,  and  identical  interest  as  Union 
Insurance  Company   800Z.,   and  Glasgow 
and  London   700^.,  and  to  follow  their 
settlements."     What  is  the  object  of  that 
clause  1    It  appears  to  me  that  it  can 
really  have  only  one  object,  and  that  is 
tins:  "We  will  insure,  provided  we  are 
satisfied  that  the  Union  and  the  Glasgow 
We  insured  at  the  same  rate,  the  same 
terms,  and  the  same  interest."     I  do  not 
profess  to  understand   precisely  what  is 
meant  by  "  terms."  I  can  get  at  it  approxi- 
mately as  "termsastori^s";  and  I  sup- 
pose that  is  what  is  meant.     It  cannot  be 
terms  which  are  immaterial  for  the  pur- 
poses of  the  contract  which  the  parties 
*re  making.      It  does   not    matter,   for 
Vol.  62.— Q.B. 
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example,  whether  these  people  pay  thirty 
days  after  loss,  or  fifty  days  after  loss,  or 
forty  days  after  loss.  At  least,  I  should 
think  not.  I  do  not  suppose  that  is  what 
this  clause  was  directed  to.  It  was 
directed  to  the  risk.  That  is  what  has  to 
be  got  at.  "  Satisfy  us  that  these  two 
offices  have  insured  the  same  risk,  the 
same  interest  at  the  same  rate,  and  we 
will  efiect  it."  I  cannot  myself  think 
that  the  phrase  "  warranted  "  is  important, 
for  I  should  construe  this  policy  in  pre- 
cisely the  same  way  whether  the  woi-d 
was  in  or  out.  It  was  out  in  the  policy 
before  Mr.  Justice  Mathew,  and  I  do  not 
think  that  the  policy  is  made  plainer  by 
the  introduction  of  that  word.  I  look 
upon  the  whole  clause  as  a  condition,  but 
not  wholly  as  a  condition  precedent — ^that 
would  make  nonsense  of  it ;  but  *'to  be 
on  the  same  rate,  terms,  and  interest "  as 
these  two  offices  which  are  named,  I 
regard  as  a  condition  precedent  to  the  in- 
curring of  any  liability  at  all.  The  other 
is  a  condition  subsequent.  Now,  unless 
you  read  it  so,  what  is  the  position  of 
affairs  in  which  you  would  find  yourself 
landed  1  You  would  find  then  that  the 
underwriters  have  come  under  an  obli- 
gation, and  that  they  are  thrown  upon 
a  cross-action  against  the  insured.  Can 
that  be  the  meaning  of  anybody  %  Did 
Mr.  Barnard  mean  that  %  Did  they  mean 
that  %  Was  that  the  object  of  inserting 
such  a  clause  f  It  is  so  entirely  novel  that 
it  strikes  one  as  curious,  to  say  the  least  of 
it ;  and  when  you  have  a  clause  which  is 
consistent  with  the  ordinary  habits  of  men 
if  you  interpret  it  one  way,  and  utterly 
inconsistent  with  their  ordinary  habits  if 
you  interpret  it  the  other,  I  prefer  the 
first,  supposing  that  the  language  admits 
of  a  double  interpretation.  I  cannot  help 
thinking  that  the  more  one  looks  at  the 
document,  the  more  plainly  it  comes  out 
that  the  bargain  was — "  We  will  not  in- 
STU«  except  upon  the  terms  that  these  two 
offices  have  done  the  same,  upon  the  same 
rate,  upon  the  same  terms — ^whatever  they 
may  be — and  on  the  same  interest."  I 
think,  therefore,  that  the  learned  Judge 
has  gone  wrong,  and  that  the  defendants 
are  in  the  right,  and  judgment  must  be 
entered  for  them,  with  costs  here  and 
below. 
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BowEN,  L.J. — I  am  entirely  of  the  same 
opinion,  and  I  confess  that  I  consider  the 
matter  quite  clear.  I  do  not  mean  to  say 
that  the  words  are  happily  chosen  in  this 
policy,  but  I  think  the  true  meaning  of  it 
is  really  transparent.  The  object  of  this 
clause  is  to  have  other  companies  or  under- 
writers in  the  same  boat  as  regards  the 
particular  interest  and  the  risk  to  be 
<5overed;  and  the  clause  is  one  which  is 
intended  unquestionably  for  the  protection 
of  the  underwriters.  When  you  have  ar- 
rived at  that,  it  seems  to  me  you  have 
arrived  half-way  to  your  journey's  end,  be- 
cause there  can  be  no  adequate  protection 
to  underwriters  if  you  relegate  them  to 
a  cross-action.  It  is  intended  to  protect 
them  against  having  to  pay — not  to  give 
them  a  right  to  bring  an  action  against 
the  man  insuring  with  th^m.  But  the 
way  in  which  the  clause  is  inserted  seems 
to  me  to  lead  to  precisely  the  same  con- 
clusion, and  beyond  all  shadow  of  doubt 
to  guide  one  to  that  same  end.  The  policy 
is  one  which,  of  course,  is  signed  by  the 
underwriters  ;  it  is  not  signed  by  the 
person  who  is  insuring  with  them,  and  it 
is  expressed  in  this  way — it  is  written  in, 
"  Warranted  to  be  on  same  rate,  terms, 
and  identical  interest "  as  the  two  other 
companies.  Now,  "  warranted  to  be " 
must  mean  guaranteed  to  be,  or  promised 
to  be;  and  as  soon  as  you  observe  that 
this  document  is  one  which  the  under- 
writers sign,  it  must  mean,  **  It  is  a  term 
of  our  promise  that  there  shall  be  a 
guarantee  or  promise  of  the  other  side,'' 
and  the  guarantee  or  promise  of  the  other 
side  is  then  expressed.  There  is  to  be  the 
isame  rate,  the  same  terms,  the  identical 
interest  as  in  the  case  of  the  two  other 
companies.  It  is,  therefore,  a  term  of  this 
policy  that  there  should  be  this  promise, 
and  if  this  promise  is  one  which  goes  to 
the  root  of  the  whole  engagement  and 
transaction,  then  it  becomes,  according  to 
the  ordinary  principles  of  ordinary  law,  a 
condition — either  a  condition  precedent,  or, 
if  the  particular  matter  is  one  which  can- 
not be  construed  as  a  condition  precedent, 
and  must  be  a  condition  subsequent,  then 
it  becomes  a  condition  subsequent.  That 
arises  firom  the  materiality  of  the  promise 
which  is  assumed  to  be  made,  and  the 
making  of  which  is  to  be  a  term  of  the 


engagement  into  which  the  underwriter 
has  entered.  It  arises  from  the  mate- 
riality of  that  promise  as  regards  the  par- 
ticular transaction  into  which  the  under- 
writer has  entered.  When  you  have  got 
as  far  as  that,  it  is  clear  that  it  is  to  be 
as  regards  the  risk  which  is  material  A 
term  as  regards  the  risk  must  be  a  condi- 
tion. Then  let  us  look  at  what  the  par- 
ticular words  are — the  '^same  rate  and 
identical  interest."  The  "  same  rate  and 
identical  interest "  obviously  are  words  so 
material  to  the  transaction  that  we  can 
only  construe  the  language  which  applies 
to  it  as  creating  a  condition  precedent. 
With  regard  to  the  word  "  terms,"  it  is  not 
necessary  for  us  to  decide  or  to  explain 
exactly  what  it  means.  I  do  not  mys^ 
doubt  that  there  is  a  limitation  which  can 
be  put  upon  it,  a  limitation  to  be  derived 
fix)m  the  character  of  the  document,  and 
from  the  nature  of  the  transaction  aaid 
the  nature  of  the  stipulation  itself,  which 
reduces  within  defined  and  reasonable 
limits  that  which  otherwise  might  be 
vague  and  impracticable  and  illimitable. 
But  when  you  regard  the  words  which 
alone  we  have  to  look  at  for  the  purpoeee 
of  this  appeal,  the  '^  same  rate  and  iden- 
tical interest "  as  the  insiuunce  companies, 
I  do  not  doubt  for  a  moment  that  it  is  a 
condition  without  which  the  contract  is 
not  to  bind.  With  regard  to  the  words 
"  to  follow  their  settlements,"  that  is  a 
condition  subsequent,  as  my  brother  has 
said.  That  is  the  true  construction  of  the 
document,  and  the  opposite  view  is  one,  to 
my  mind,  which  never  could  be  adopted 
in  business — for  this  reason,  that  I  do  not 
believe  that  there  is  an  underwriter  in  the 
world  of  any  position  or  eminence  who 
would  put  his  hand  to  a  policy  in  which  a 
term  affecting  the  risk  directly  was  to  be 
enforced  only  by  a  cross-action  on  the  par* 
of  the  underwriter,  brought  against  the 
assured  after  the  loss.  In  my  brother 
Mathew's  judgment,  which  is  very  short- 
as  his  judgments  often  are,  but  not  the 
worse  for  that — it  seems  to  me  he  has  put 
the  point  in  a  nutshell.  He  says  it  turns 
on  the  materiality  of  this  promise.  So  it 
does.  It  is  because  the  promise  is  so 
material  to  the  consideration  of  the  risk 
that  it  seems  to  me  to  become  a  condition 
precedent. 
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Smith,  L.  J. — I  am  of  the  same  opinion. 
I  have  but  very  little  to  add.     My  brother 
Wright   has  evidently  had    considerable 
difficulties  and  doubts  about  the  judgment 
he  arrived  at  at  last,  and  I  think  he  got 
down  at  last  on  the  wrong  side  of  the  rail. 
When  one  looks  at  this  clause  the  ques- 
tion which    one    has  to    ask    oneself    is 
this,  whether  this  clause  contains  a  pro- 
mise which  goes  to  the  root  of  the  trans- 
action, or  whether  it  is  merely  a  collateral 
stipulation  the  non-performance  of  which 
did  not  avoid  the  defendant's  obligation, 
but  only  gave  him  a  right  to  a  cross-action. 
We  must  look  to  the  business  of  the  matter 
in  construing  this  clause,  and  I  quite  agree 
with  what  has  fallen  from  Lord  Justice 
Lindley,  that  it  is  immaterial  whether  the 
"  warranted  "  is  in  this  clause  or  not.     I 
strike  that  out.     The  question  is,  what  is 
the  promise  %    Is  it  a  promise  which  goes 
to  the  root  of   the  whole  transaction? 
Now,  to  state  it  as  shortly  as  I  can,  in  my 
judgment  there  is  a  stipulation  in  this 
contract  between  the  underwriter  and  the 
assured  that  the  underwriter  undertakes 
to  insure,  provided  that  he  undertakes  the 
same  risks  which  the  other  two  offices  have 
undertaken,  which  offices  he  knows  and 
which  he  is  content  to  abide  by.     If  the 
other  two  offices  have  not  undertaken  the 
same  risk,  then,  in  my  opinion,  it  being  a 
condition  of  this  pohcy  that  those   two 
offices  shouJd  have  undertaken  the  same 
risk,  there  is  no  liability  by  the  under- 
writer in  this  case.     On  these  grounds  I 
am  of  opinion  that  it  is  a  condition,  and 
not  a  collateral  agreement,  and  that  this 
defence  is  a  good  one. 


SoUcitors— A.  R.  Chamberlayne,  agent  for  M. 
Hyde,  Portsmouth,  for  plaintiff;  Waltons, 
Johnson,  Bubb  &  Whatton,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
1892.      ")  SIMON,    ISRAEL   AND   COMPANY   V. 
Nov.  29.  3  SEDGWICK   AND   OTHERS.* 

Insurance,  Marine — Contract — Loss — 
Demotion  Clause — Chamge  of  Voj/age. 

The  plaintiffs  effected  vyith  the  defendants 
a  policy  ofmanrine  insurance  on  goods  to  he 
shipped  ^^from  the  Mersey  or  London  to 
any  port  in  Portugal  and  \or^  Spain  this 
side  GihraUary  and  \or^  at  omdfrom  thence 
to  €my  place  or  places  in  the  interior"  in- 
cluding all  risks,  from  leaving  the  tcare- 
house  in  the  Unit^  Kingdom  till  delivery 
at  the  wa/rehouses  of  the  consignees.  In  the 
margin  of  tfi/C  policy  icas  the  following 
clause,  "  Deviation  and  [or]  change  of  voy- 
age and  [or]  transhipments  not  included 
in  the  policy  to  he  held  covered  at  a  pre- 
mium to  he  arranged"  They  svhsequmtly 
consigned  goods  from  Bradford  to  Madrid, 
intending  them  to  go  via  Seville,  hut  not 
expressly  instructing  their  shipping  agents 
to  that  effect.  The  goods  vjere  declared 
under  the  policy,  and  shipped  on  a  vessel, 
which  was  lost  while  on  that  part  of  the 
voyage  common  to  ships  hound  either  for 
the  western  or  for  the  eastern  ports  of  Spain. 
It  was  then  discovered  that  the  goods  had 
heen  shipped  to  Cartagena,  on  the  east  coast 
of  Spain.  The  vessel  was  not  hound  for 
SeviUe.  hut  for  Carril  and  Hvslva,  this 
side  Gibraltar,  and  to  Cartagena  and  other 
ports  on  the  east  coast  of  Spain.  The  plain- 
tiffs informed  the  defendants  of  the  mistake, 
and  offered  to  pay  the  proper  extra  pre- 
mium  for  Cartagena.  This  offer  was 
refused  : — Held  {affirming  the  decision  of 
Wright,  J.),  tliat  the  insured  voyage  was 
from  the  Mersey  or  London  to  some  port  in 
Portugal  or  the  west  coast  of  Spain,  and 
that  the  goods  not  having  heen  shipped  to 
any  such  port,  the  policy  never  attached  ; 
that  "  cJwmge  of  voyage  "  in  tfie  deviation 
clause  applied  only  to  the  case  where  the 
policy  having  attached  hy  the  starting  of 
the  goods  on  the  insured  voyage,  a  change 
of  voyage  was  subsequently  made,  and  t^uU 
the  defendants  were  tlierefore  not  liable. 

This  was  an  appeal  from  a  decision  of 
Wright,  J.  (reported  61  Law  J.  Rep.  Q.B. 
702). 

*  Coram  Lindley,  L.J.,  Bowen,  L.J.,  and 
Smith,  L.J. 
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Sinum,  Israel  4*  Ok  v.  Sedgwick,  App, 

The  plaintiflfe  claimed  under  a  policy  of 
marine  insurance  on  goods. 

The  policy  was  expressed  to  be  on  mer- 
chandise and  sundries  ''as  interest  may 
appear  or  be  hei-einafter  declared  .... 
lost  or  not  lost  at  and  from,  the  Mersey  or 
London  to  any  port  in  Portugal  and  [or] 
Spain  this  side  Gibraltar,  and  [or]  at  and 
from  thence  by  any  inland  conveyances  to 
any  place  or  places  in  the  interior;  in- 
cluding all  risks  by  any  conveyance  what- 
soever from  the  time  of  leaving  the  ware- 
house in  the  United  Kingdom  until  on 
board,  in  crafb  to  or  from  vessel  or  vessels, 
of  lighters  on  the  rivers  or  elsewhere,  of 
fire  whilst  awaiting  shipment  in  docks, 
warehouses,  hulks,  or  elsewhere,  and  [or] 
in  transit  of  transhipment,  of  steam  navi- 
gation, and  all  risks  of  every  kind  until 
safely  delivered  at  the  warehouses  of  the 
•consignees,  and  including  all  liberties  per 
bills  of  lading  ....  of  and  in  the  good 
ship  called  .  .  .  ."  There  was  the  follow- 
ing marginal  clause  :  "  Deviation  and  [or] 
change  of  voyage,  and  [or]  tranship- 
ments not  included  in  this  policy,  to 
be  held  covered  at  a  premium  to  be  ar- 
ranged." 

The  policy  was  effected  on  the  18th  of 
February,  1891,  and  the  goods  in  respect 
of  which  the  action  was  brought  were 
despatched  by  the  plaintiffs  on  the  27th  of 
February  and  the  2nd  of  March  from 
Bradford  to  Liverpool  consigned  to 
Madrid.  The  plaintiffs  intended  the  goods 
to  go  via  Seville  to  Madrid,  as  other  goods 
of  theirs  had  gone  before.  Their  agents, 
however,  at  Liverpool  shipped  them  on 
board  the  Lope  de  Vega,  to  be  dehvered  to 
the  consignees  at  Cartagena.  The  ship 
was  going  first  to  Can-il  and  Huelva  on 
the  west  coast  of  Spain,  and  then  to 
Malaga  and  Cartagena  on  the  east  coast. 
Her  name  was  declared  and  inserted  in 
the  policy.  She  sailed  on  her  voyage, 
and  was  lost  before  reaching  Carril. 

On  subsequently  finding  that  the  bills 
of  lading  were  made  out  for  Cartagena, 
the  plaintiffs  informed  the  underwriters, 
and  offered  to  pay  the  pix)per  extra 
premium,  but  the  underwritei's  itfused  to 
accept  it. 

Wright,  J.,  gave  judgment  for  the  de- 
fendants, the  underwriters. 

The  plaintiffs  appealed. 


Cohen,  Q.C,  {English  Harrison  with 
him),  cited  Bodocanachi  v.  EUioU  (1). 

He  was  stopped  by  the  Court. 

Joseph  Walton,  Q.C.,  and  A.  H,  Hamil- 
ton, for  the  respondents.—  It  was  an  essen- 
tial part  of  the  risk  insured  against  that 
the  goods  should  be  landed  at  a  port  this 
side  Gibraltar.  The  deviation  clause  does 
not  apply  where  the  voyage  was  originally 
intended  to  be  made  to  a  port  not  within 
the  policy.  If  the  plaintiffs  had  sent  the 
goods  off  from  Bradford,  with  instructions 
to  their  agents  at  Liverpool  to  ship  them 
to  the  west  coast  of  Spain,  and  the  agents 
had  shipped  them  to  the  east  coast,  it 
might  be  said  that  the  policy  attached  at 
Bradford,  and  that  there  was  a  deviation 
covered  by  it.  But  the  goods  were  sent 
off  to  go  on  whatever  voyage  the  agent 
fixed.  Therefore,  the  agent  having  sent 
them  on  a  voyage  not  within  the  policy, 
the  policy  never  attached. 

Cohen,  Q.C. — The  termini  of  the  insured 
voyage  are  Bradford  at  one  end  and  some 
place  in  the  interior  of  Spain  at  the  other. 
So  long  as  those  termini  are  retained  there 
may  be  an  intermediate  deviation,  and 
the  risk  would  none  the  less  be  covered  by 
the  policy.  Secondly,  the  goods  were 
intended  by  the  plaintiffs  to  go  on  a  voy- 
age insured  by  the  policy.  They  were 
sent  off  from  Bradford  without  any  in- 
structions to  the  Liverpool  agents  not  to 
send  them  to  a  port  this  side  Gibraltar, 
and  with  the  intention  that  they  should 
go  the  same  way  as  other  similar  goods 
had  gone  before. 

LiNDLEY,  L.J.  [after  referring  to  the 
terms  of  the  policy  as  set  out  above,  con- 
tinued :]  Now  the  real  question  which  we 
have  to  consider  is  this,  whether  this 
policy  ever  did,  or  whether  it  never  did, 
attach  to  goods  sent  by  the  person  for 
whom  this  policy  was  effected  from  Brad- 
ford under  the  circumstances  which  I  will 
mention.  These  goods  were  intended  by 
the  merchants — that  is  to  say,  the  plaintiffs 
— to  go  to  Madrid,  and  I  think  the  cor- 
respondence shewed  they  were  intended 
to  go  by  the  mode  in  which  Rinnila^r  goods 
had  gone  before — that  is  to  say,  via  Liver- 
pool and  Seville.     That  seems  to  have  been 

(1)  43   I^w   J.   Rep.   C.P.   255  ;    Law   Rep. 
9  C,P.  518. 
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the  way  in  which  these  merchants  had  sent 
^oods   to  Madrid  before.     Unfortunately, 
these  goods  were  not  shipped  from  Liver- 
pool to  any  port  west  of  Gibraltar,  but,  by 
a  blunder  I  suppose,  they  were  shipped  to 
a  port  east  of  Gibi*altar — namely,  Carta- 
gena, one  of  the  places  to  which  the  ship 
was  going.     That  port  was  not  a  port  such 
as  is  described  in  the  words  which  I  have 
read — that  is  to  say,  it  is  not  a  port  in 
Portugal  or  Spain  "  this  side  of  Gibraltar." 
The  goods  were  lost  between  Liverpool 
and  Carril.     The  ship  was  going  first  to 
Carril,  and  then  I  understand  to  a  port  in 
the  south,  which  would  be  the  place  for 
discharging  the  goods  if  they  were  going 
to  Seville,  and  then  the  ship  was  going  on 
through  the  Straits  of  Gibi-altar  to  Car- 
tagena and  other  places. 

Now    Mr.  Cohen   says   that  upon  the 
true  construction  of  this  poUcy  this  is  a 
policy  from  Bradford  to  Madrid.     If  it  is, 
then  I  think  it  is  not  denied  by  his  oppo- 
nents  that   the   underwriters   would    be 
liable ;  but  it  is  contended  that  this  is  not 
a  policy  from  Bradford  to  Madrid  at  all, 
■and  after  some  little  consideration  I  am 
disposed  to  come  to  the  conclusion  that 
the  view  of  the  underwriters  is  right,  and 
the  way  in  which  it  appears  to  me  then* 
position  is  established  is  this.     We  must 
ask  ourselves  what  it  is  that  includes  the 
risks  to  which  I  have  alluded — the  risks 
written  in  type,  what  is  to  include  them  1 
It  is  an  insurance   from   the  Mersey  to 
some  port  in  Spain  this  side  of  Gibraltar, 
and  unless  these  goods  were  insured  for 
that  voyage  there  is  nothing  which  brings 
in  this  extra  risk.     You  have  got  your 
starting  point  first,  that  the  gobds  were 
insured  from  Liverpool  to  some  place  this 
side  of  Gibraltar.     They  never  were,  and 
that  being  the  case  you  cannot  extend  the 
policy  to  cover  the  risks  not  included  in 
the  voyage  for   which  these  goods  were 
insured.    That  appears  to  me  to  be  the 
fihort  answer,  and  the  conclusive  answer,  to 
Mr.  Cohen's  argument.     In  other  words, 
this  poHcy  is  not  a  pohcy  from  Bradford 
to  Madrid,  and  he  is  unable,  by  reason  of 
the  blunder  which  has  been  committed,  to 
bring  himself  within  the  rishs  which  are 
included  in  a  voyage  for  which  these  goods 
"vere  insured.     I  think  the  view  taken  by 
*he  learned  Judge  is  right.     I  did  not  see 
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it  at  first,  but  I  see  it  now,  that  this  policy 
never  attached,  and,  that  being  so,  the 
memorandum  about  deviation  or  change 
of  voyage  does  not  affect  us. 

BowEN,  L.J. — I  am  entirely  of  the  same 
opinion.  The  real  fiate  of  the  appeal 
depends  upon  the  answer  we  give  to  the 
question  whether  this  policy  ever  attached. 
Now  if  we  take  the  policy  and  construe  it, 
it  seems  to  me  that  its  meaning  becomes 
tolerably  clear.  We  start  with  this,  that 
the  policy  is  a  marine  policy  to  begin 
with  ;  a  land  journey  is  superadded  to  it, 
forming  part  of  the  journey  which  the 
goods  are  to  make ;  and  the  duration  of 
the  risk  becomes  appUcable  accordingly 
to  the  entire  joui-ney. 

The  first  thing  we  have  to  do  is  to  dis- 
cover what  the  voyage  or  journey  is  which 
is  to  be  insured,  in  order  to  see  to  what 
voyage  or  journey  the  duration  of  the 
risk  is  applicable,  so  as  to  discover  what 
risks  are  included  by  enumeration  under 
the  policy.  The  voyage  is  a  distinct 
thing  altogether  from  the  enumeration  of 
the  risks.  The  voyage  here  seems  to  me 
to  be  fixed  by  words  which  it  is  impossible 
to  extend,  and  which  it  is  impossible  to 
misunderstand.  It  is  "  At  and  from  the 
Mersey  or  London  to  any  port  in  Portugal 
and  [or]  Spain  this  side  Gibraltar."  So 
much  as  to  the  words  which  define  the 
initial  marine  ti^ansit,  to  which  is  super- 
added the  land  transit,  "  and  [or]  at,  and 
from  thence  by  any  inland  conveyances  to 
any  place  or  places  in  the  interior,  includ- 
ing all  risks  "  by  rail  and  lor  steamer  be- 
tween Lisbon  and  Oporto.  It  seems  to 
me  that  the  terminus  with  which  the 
voyage  or  journey  begins  is  "  the  Mersey 
and  [or]  London."  Then  there  is  a  ter- 
minus with  which  the  marine  transit  is  to 
end,  which  is  an  essential  part  of  the  defi- 
nition of  this  journey,  "to  any  port  in 
Portugal  and  [or]  Spain  this  side  Gib- 
raltar." Again,  there  is  a  further  ter- 
minus which  is  fixed  for  the  land  journey 
which  is  superadded,  "  any  place  or  places 
in  the  interior." 

Now  the  pohcy  remains  to  a  great  ex- 
tent a  marine  pohcy.  It  is  not  a  marine 
policy  which  ends  as  soon  as  the  sea  is 
crossed,  but  a  marine  policy  to  which  is 
superacid ed  a  land   transit,  which    is   in- 
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tended  to  be  covered  by  the  period  during 
which  the  goods  are  to  be  protected.  But 
the  voyage  is  defined  as  clearly  as  a  voyage 
can  be  defined.  Now  we  all  know  by  this 
time  the  general  history  of  the  extension 
of  the  protection  which  the  policy  provides 
for  the  goods  by  the  enumeration  of  risks 
slightly  outside  the  ti^nsit.  Mr.  Hamilton 
referred  to  that,  and  I  think  his  recollec- 
tion was  correct,  that  it  has  been  by  slow 
growth  that  risks  outside  the  sea  journey 
have  been  swept,  so  to  speak,  under  the 
shelter  of  the  policy,  and  it  has  been  by 
degrees  the  extension  has  been  made.  In 
fiax^t,  as  no  one  can  recollect  better  than 
Mr.  Cohen,  at  the  time  of  the  French  War, 
twenty-two  years  ago,  the  common  form  of 
policy  was  a  point  which  gave  rise  to  the 
greatest  interest  on  the  part  of  the  pro- 
fession, and  I  suppose  there  was  hardly  a 
lawyer  in  London  who  was  not  consulted 
about  that  particular  form  of  policy,  and 
the  liabilities  which  it  was  suppased  to 
create.  But  the  truth  is  that  in  constru- 
ing the  whole  of  the  obligations  and  pro- 
tections to  which  the  policy  appUes,  you 
must  first  get  distinctly  in  your  mind  the 
voyage  and  the  definition  of  the  risks. 
One  arrives  at  a  definition  of  the  voyage, 
and  then  applies  the  definition  of  the 
voyage  to  the  enumeration  of  the  risks. 

Now  here  the  goods  started  from  Brad- 
ford, and  it  has  been  contended  that  the 
moment  they  stai-ted  from  Bradford  they 
were  upon  the  insured  voyage.  If  the  goods 
had  ever  been  upon  the  insured  voyage, 
it  seems  to  me  the  risk  during  the  time 
that  they  were  between  Bradford  and 
Liverpool  would  have  been  covered  as 
incidental  to  and  supplementary  to  the 
insured  voyage.  But  we  have  here  a  con- 
clusive fact  that  the  goods  never  were  upon 
the  insured  voyage.  Accordingly  the  risk 
between  Bradford  and  Liverpool  never 
could  be  incidental  or  supplementary  to 
it.  It  is  not  necessary  to  decide  what 
would  have  been  the  case  supposing  the 
goods,  after  having  been  specifically  appro- 
priated by  a  contract  of  carriage  to  the 
insured  voyage,  were  injured  or  lost  during 
the  transit  between  Bradford  and  Liver- 
pool. It  is  not  necessary  to  decide  that 
case.  In  this  case  the  facts  here  shew 
conclusively  that  the  goods  were  never  speci- 
fically appropriated  to  the  insured  voyage, 


because  the  person  who  had  the  contral  of 
the  goods — ^the  person  who  had  the  power 
of  fixing  the  voyage  on  which  the  goods 
were  ultimately  to  go — ^fixed  the  voyage 
outside  the  policy ;  and  if  that  is  so,  the 
policy  never  attached,  and  it  follows  that 
the  deviation  and  change  of  voyage  cannot 
affect  it. 

Now  it  has  been  said  that  this  is  a 
technical  point.  The  particular  case  cer- 
tainly seems  a  hard  case.  But  it  is  a 
most  important  point  of  business.  I  can- 
not conceive  a  more  important  point,  nor 
can  I  conceive  one  which  might  lead  to 
more  mischief  than  might  follow  if  we 
were  to  construe  this  contract  loosely  in 
order  to  assist  a  particular  owner  of  goods. 
We  cannot  do  that  when  we  are  dealing 
with  an  insurance  contract.  Men  of  busi- 
ness depend  upon  a  correct  interpretation 
of  the  law,  and  we  shall  be  adopting  a 
course  which  in  the  long  run  is  more  con- 
formable to  justice  and  fidr  dealing  if  we 
keep  it  to  its  channel,  than  if  we  in  any 
particular  case  stretch  the  law  in  order  to 
protect  a  particular  plaintifi*. 

Smith,  L.J. — This  is  an  action  brought 
under  a  Lloyd's  policy  to  recover  for  a 
total  loss  of  goods  at  sea.  That  is  the 
claim.  The  defence  Ls,  your  goods  never 
were  upon  the  voyage  insured  by  the 
policy.  They  were  never  covered  by  the 
policy,  and  the  policy  therefore  never 
attached.  That  is  the  issue.  My  learned 
brother  Wright  has  held  that  the  defen- 
dants are  right ;  and  although  at  first  sight 
this  does  appear,  considering  the  fects  of 
the  case,  a  somewhat  technical  defence,  I 
quite  agree  with  Lord  Justice  Bowen  that 
this  does  not  make  it  any  less  incumbent 
upon  us  to  put  the  right  construction  on 
the  policy.  A  good  deal  of  this  policy  is 
in  the  old  form,  and  the  point  to  ascertain 
first  of  all  is  what  is  the  voyage  covered 
by  the  policy,  in  order  to  ascertain  whether 
the  policy  attaches  to  the  goods  in  ques- 
tion. 

Now  this  policy  begins,  that  the  plain- 
tiffs are  insured  at  and  from  the  Mersey 
to  tlie  west  coast  of  Spain,  and  [or]  at, 
and  from  the  west  coast  of  Spain,  to 
places  in  the  interior  of  Spain.  That  is  the 
voyage  which  is  contemplated  in  this  policy 
at    and    from   the   Mersey — ^leaving  out 
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London — to  the  west  coast  of  Spain,  and 
from  the  west  coast  of  Spain  to  the  interior 
of  Spain.     Then  how  does  the  policy  go 
on  \    When  you  get  what  the  voyage  is, 
then  come  the  risks  which  are  to  be  in- 
cluded in  that  voyage ;  and,  as  I  read  this 
poKcy,  when  you  once  get  the  goods  upon 
the   voyage  in  question,   then    the  risk 
which  the  underwriter  undertakes  is  the 
risk  from  the  warehouse  to  the  ship  in  this 
country,  and  from  the  ship  to  the  ware- 
house in  the  other  country.     But  unless 
you  get  the  goods  started  upon  or  allocated 
by  contract,  as  Lord  Justice  Bowen  says 
— and  I  adopt  that  phrase — to  go  upon 
the  insured  voyage,  in  my  judgment  this 
policy  does  not  attach.     Now  it   is  said 
here  that  this  policy  attached,  no  matter 
what  voyage  the  goods  ultimately  might 
go  upon,  immediately  the  goods  started  off 
at  Bradford.     I  do  not  read  the  policy  in 
that  way  at  all.     Until  you  get  the  con- 
templated voyage,   and   the  goods   upon 
that  contemplated  voyage,  in  my  judgment 
this  policy  does  not  attach,  and  it  is  a 
mistake  to  read  in  here  that  this  policy  is 
at  and  from  Bradford  to  the  east  coast  of 
Spain.  •  It  IB  at  and  from  the  Mersey  to 
the  west  coast  of  Spain,  and  when  you  get 
that  voyage  then  it  is  that  the  risk  at- 
tached to  the  goods  between  Bradford  and 
the  Mersey.     It  seems  to  me  that  until 
this  policy  attached — and  this  is  conceded 
on  both  sides — this  marginal  note  about  de- 
viation and  change  of  voyage  does  not  apply 
at  all.    In  my  opinion  my  learned  brother 
Wright  was  right  when  he  held  that  the 
underwriters'  defence  was  correct  in  saying 
that  these  goods  never  were  at  risk  upon 
the  insured  voyage,  and  that  therefore  the 
policy  never  attached. 


SoUcitors—Botterell  &  Roche,  for  appellants; 
Waltons,  Johnson,  Bubb  &  Whatton,  for 
respondents. 


167 


[IN    THE   COURT   OF  APPEAL.] 
1892.     1       OPPENHEIM   AND   COMPANY  r. 
Nov.  7.  J  SHEFFIELD.* 

Practice — Discovery — Interrogatories — 
Setting  aside — Striking  out — Rvles  of  the 
Supreme  Court,  1883,  Ord&r  XXXI,  rtUe  7. 

The  Court  or  a  Judge  has  jurisdiction^ 
under  Order  XXXI.  ride  7  of  the  Rules  of 
the  Supreme  Court,  1883,  to  set  aside  or 
strike  out  the  whole  or  any  of  a  set  of  in- 
terrogatories, whether  on  the  ground  that 
the  interrogatories  have  been  exfiibited  un- 
reasonably or  vexatiousl/y,  or  on  t/ie  ground 
that  they  areprolix,  oppressive,  u/nnecessary, 
or  scandalous, 

Sammons  v.  Bailey  (59  Law  J.  Rep. 
Q.B.  342;  Law  Rep.  24  Q.B.  D.  727) 
discussed. 

If  looking  at  the  set  of  interrogatories 
as  a  whole,  tlie  Court  or  a  Judge  is  of 
opinion  that  the  in^terrogatories,  a>s  a  whole, 
either  have  been  unreasonably  or  vexatiously 
exhibited,  or  are  prolix,  oppressive,  unneces- 
sary, or  scandalous,  iJie  whole  of  the  inter- 
rogatories may  be  set  aside  or  struck  out, 
notunihstanding  tliat  some  of  the  interroga- 
tories, if  they  stood  alone,  migJU  be  unob- 


Interrogatories  may  be  set  aside  under 
Order  XXXI.  rule  7,  on  the  ground  that 
they  Jiave  been  exhibited  unreasonably  or 
vexatiously,  notwithstanding  thai  lea/oe  to 
administer  interrogatories  has  been  obtained. 

Appeal  from  the  order  of  a  Divisional 
Ck)urt,  affirming  an  order  of  a  Judge  at 
chambers  setting  aside  interrogatories  de- 
livered by  the  defendant. 

The  action  was  brought  by  stockbrokers 
against  a  customer  to  recover  the  amount 
of  an  account  in  respect  of  purchases  and 
sales  of  stocks  and  shares,  and  for  com- 
mission, between  June,  1890,  and  January, 
1891.  The  defendant,  by  his  defence, 
denied  that  any  moneys  were  due  to  the 
plaintiffs,  and  by  counter-claim  alleged 
that  in  the  course  of  his  transactions  with 
the  plaintiff,  between  January,  1888,  and 
January,  1891,  there  were  errors  and 
omissions  in  the  accounts,  and  fieiilure  by 
the  plaintiffs  to  account  for  moneys  re- 
ceived for  the  defendant ;  and  he  claimed 

*  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Kay,  L.J. 
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an  juHHUint  Hud  payment  of  what  should 
Int  fo\u\d  to  l)e  due  to  him.  The  plaintifTs 
iH^pUei),  amongst  other  things,  that  ac- 
cnmntH  had  been  deli  veiled  by  them  from 
time  to  time  to  the  plaintifls,  and  had 
Ihhui  sottltni  and  agreed  between  them. 

Tlie  tit^fendant,  upon  delivering  hLs 
dolVuiv  and  ixnuit^i'-claim,  obtained  leave 
ti»  aiUuiuister  interrogj\tories.  Subse- 
Huontly  to  the  j>laintifls'  reply,  interroga- 
tor i^v*  \von»  dohvereii.  These  interroga- 
tor iiv4  wow  nunun*oua  and  very  lengthy, 
iiitonitgating  the  plaintiffs  in  minute 
ih»t4iil  iw  to  the  particulars  of  the  trans- 
mit ioum  ImtwtH'U  tne  plaintiffs  and  defen- 
dant t^HJm  1888,  and  a«  to  particular  items 
in  t)ko  aiHK)iuitH  between  them  from  that 
dute. 

'Dio  i)lain tiffs  applied  at  chambers, 
undor  tne  Rides  of  the  Supreme  Court, 
1883,  ()iMU»r  XXXI.  rule  7,  to  have  the 
Intt^rro^iitorittM  net  aside,  on  the  ground 
that  they  had  been  exhibited  unreason- 
abh  tu'  voxati(»\wly,  or  to  have  them  struck 
out,  i»n  the  gi-ound  that  they  were  prolix, 
opprtMHive,  or  unnecessaiy.  The  Master  at 
(thauibern  rei\iHiHi  the  application,  on  the 
gt'ouiiil  that  the  plainti£&  should  take  their 
obJiuttionM  to  the  interrogatories  in  their 
uuitwor,  UjK)n  appeal,  Day,  J.,  at  cham- 
bers, reverMetl  the  order  of  the  Master, 
and  Hut  the  interrogatories  aside.  The 
iMvlhitiual  (^ourt  (Lord  Coleridge,  C.J., 
ami  i^ive,  J.)  affirmed  the  order  of  the 
IttatMied  J  udge  at  chambers,  on  the  ground 
tliul  the  interrogatories  were  prolix,  op- 
pumqive,  and  unnecessary. 

Thb«  defendant  appealed. 

//.  />.  ih^eiiBy  Q.O.,  and  E.  Morten,  for 
the  det\Mulant. — The  decision  of  the  Divi- 
niohul  t  'ourt  was  wrong.  Where,  as  here, 
\\\s\\\\  to  administer  interrogatories  has 
lM>»*n  ^Iven,  the  Court  has  no  power  to  set 
iMlde  Ihtf  whole  of  the  interrogatories, 
b»M'«n»«<»i  uj»on  the  true  construction  of 
K\\\\\y\  WXI.  rule  7,  the  power  to  set 
ttiide  I  he  whole  of  a  set  of  interrogatories 
(m  imuiHiuhI  tt)  cases  where  the  interroga- 
toiitm  huve  been  exhibited  "unreason- 
ably or  vexatiously,"  and,  therefore,  can- 
\\\\\  Mpp'y  ^^'^'*^*'^  *'^®  interrogatories  are 
ad»ulni**<e«'<'*^  in  pursuance  of  the  leave 
o(  the  (Sau't.  The  power  given  to  the 
tVitni   bv   the  rule  to  "strike  out"  in- 


terrogatories on  the  ground  that  they 
are  prolix,  oppressive,  unnecessary,  or 
scandalous,  only  enables  the  Court  to 
strike  out  the  particular  interrogatories 
which  are  objectionable,  and  not  to  strike 
out  the  whole  en  bloc  if  some  of  them  are 
unobjectionable.  In  the  present  case  it  is 
contended  that  some,  at  any  rate,  of  the 
interrogatories  are  admissible,  and,  there- 
fore, the  Court  had  no  power  to  strike 
the  whole  out. 

[They  cited  Mcllray  v.  Duncan  (1)  and 
Sammona  v.  Bailey  (2).  Alihusen  v. 
Labouchere  (3)  and  Cawley  v.  Burton  (4) 
were  referred  to.] 

Home  Payne,  Q.C,  and  A.  G,  M. 
McIrUyre,  for  the  plaintiffs,  were  not 
called  upon. 

Lord  Esher,  M.R. — In  this  case  a 
counter-claim  was  pleaded  by  the  defen- 
dant, who  thereupon  obtained  leave  to 
administer  interrogatories  in  regard  to 
such  counter-claim.  The  plaintiffs  have 
replied  to  the  counter-claim,  and  the  de- 
fendant has  delivered  to  them  the  set  of 
interrogatories  which  are  now  before  as. 
It  appears  that  Mr.  Justice  Day  at  cham- 
bers either  set  aside  or  struck  out  the 
whole  of  the  interrogatories,  and  upon 
appeal  the  Divisional  Court  affirmed  the 
decision  of  the  learned  Judge  at  chambers. 
There  is  now  an  appeal  to  us  from  the 
decision  of  the  Divisional  Court,  and  that 
is  the  decision  with  which  we  have  to 
deal.  The  question  is,  do  we  agree  with 
the  order  of  the  Divisional  Court  1  The 
Divisional  Court  assumed  to  act  under 
Order  XXXI.  rule  7,  and  the  view  they 
appear  to  have  taken  was  this.  They 
knew  what  the  defendant's  counter-claim 
was  and  what  the  plaintiffs'  reply  was, 
and  when  they  looked  at  these  interroga- 
tories, some  twenty  in  number,  each  of 
them  including  several  separate  questions, 
they  had  to  consider  the  burden  these 
interrogatories  would  impose  upon  the 
plaintiffs,  and  whether  that  burden  ought 
to  be  imposed  upon  them,  and  they  came 

(1)  Weekly  Notes,  1884,  p.  48. 

(2)  59    Law   J.  Kep.   Q.B.  342 ;   Law   Bep. 
24  Q.B.  D.  727. 

(3)  47  Law  J.  Rep.  Chanc.  819;  Law  Bep. 
3  Q.B.  D.  654. 

(4)  32  W.R.  33. 
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to  the  conclusion  that  the  defendant  was 
seeking  to  impose  upon  the  plaintiffs  the 
burden  of,  taking  them  as  a  whole,  answer- 
ing a  prolix,  oppressive,  and  unnecessary 
set  of  interrogatories;  and  so,  without  say- 
ing whether  two  or  three  questions  might 
not  be  picked  out  here  and  there,  which 
might  by  themselves  have  been  properly 
put,  they  refused  to  allow  the  interroga- 
tories, and  affirmed  the  order  of  the  Judge 
At  chambers.  The  question  is  whether  they 
had  jurisdiction  to  do  that,  and  if  so,  the 
jurisdiction  being  discretionary,  whether 
we  ought  to  overrule  this  exercise  of  their 
discretion. 

It  seems  to  me  that  there  are  two  states 
of  circumstances   dealt    with    in    Order 
XXXI.   rule  7.     There  may  be  interro- 
gatories which  in  form  are  unobjectionable, 
but  which,  under  the  circumstances  of  the 
case,  it  may  be  unreasonable  or  vexatious 
to  exhibit.     For  example,  interrogatories 
may  be  exhibited  which  in  themselves  are 
neither  prolix,  nor  oppressive,  nor,  if  there 
were  nothing    more,   unnecessary;    but, 
supposing  that  the  &cts  to  which  the  in- 
terrogatories were   directed  were  all  ad- 
mitted, then  it  would  be  unreasonable  to 
exhibit  the  interrogatories.     The  question 
was  raised  under  what  circumstances  such 
interrogatories    may    be  set    aside.      It 
was  contended  that  where  interrogatories 
are  exhibited  unreasonably  or  vexatiously, 
the  Court  has  no  power  to  set  aside  one 
or  more  interrogatories  out  of  a  set,  but 
must  set  aside  the  whole ;  so  that  if  out  of 
a  set  of  twenty  interrogatories  there  weire 
ten  interrogatories  unobjectionable,   and 
the  remaining  ten  had  been  unreasonably 
and  vexatioudy  exhibited,  the  Court  would 
have  no  power  to  set  aside  the  ten  bad 
interrogatories  unless  it  set  aside  all  the 
others  as  well.     Let  us  turn  to  the  rule 
and  see  whether  that  is  so.     The  words  of 
the  rule  are   not   "fA«  interrogatories," 
but  "  (my  interrogatories  " — "  may  be  set 
aside,"  Ac. ;  and  the  meaning  is,  not  that 
the  whole  of  the  interrogatories,  but  any  of 
the  interrogatories  which  are  unreasonably 
or  vexatiously  exhibited,  may  be  eet  aside. 
It  follows,  of  course,  that  if  all  the  inter- 
'pgatories  are    unreasonably  and    vexa- 
tiously exhibited,  then  all  may  be  set  aside; 
*Jid  that,  though  they  do  not  come  within 
the  second  part  of  the  rule.     But  then  we 
Vol.  6!?.— Q.B. 
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come  to  the  second  part  of  the  rule,  which 
deals  with  another  and  a  different  state  of 
circumstances.  There  again  the  rule  is 
dealing  with  "any  interrogatories,"  and 
the  words  are  :  "  Any  interrogatories  may 
be  struck  out,  on  the  ground  that  they 
are  prolix,  oppressive,  unnecessary,  or 
scandalous."  As  with  the  first  part  of 
the  rule,  so  here,  the  rule  applies  to  all  or 
any  of  the  interrogatories.  If,  as  a  whole, 
the  interrogatories  are  prolix,  oppressive, 
or  unnecessary,  then  ail  may  be  struck 
out ;  if  some  are  so,  then  these  may  be 
struck  out.  Then  suppose  there  are  three 
short,  concise,  and  proper  interrogatories, 
and  a  fo\u1;h  interrogatory  which  would 
take  pages  to  answer  it — involved,  long, 
and  oppressive — why  should  not  the  three 
stand,  and  the  fourth  be  struck  out  %  It 
was  contended  that  if  all  the  interroga- 
tories were  of  that  oppressive  character, 
all  might  be  struck  out ;  but  if  only  some 
were,  these  could  not  be  struck  out.  I 
can  see  nothing  in  the  language  of  the 
ride  which  obliges  us  to  put  such  a  con- 
struction upon  it.  Take  another  case :  a 
set  of  interrogatories  might  be  delivered, 
of  which  each  individual  interrogatory  if 
it  stood  alone  might  be  unobjectionable; 
but  if  a  hundred  questions  are  asked  as  to 
a  simple  matter,  which  might  very  weU  be 
dealt  with  in  a  few  questions,  would  not 
the  interrogatories  be  oppressive  ?  Would 
it  not  be  oppressive  to  ask  the  Judge  and 
the  other  party  to  go  through  the  interro- 
gatories and  pick  out  so  much  as  was  un- 
objectionable 1  It  is  contended  that  the 
party  interrogated  ought  to  take  objection 
to  those  questions  which  are  objectionable 
in  his  answer.  But  this  rule — rule  7 — 
has  nothing  to  do  with  the  answer  to  the 
interrogatories ;  that  is  dealt  with  by  rule 
6.  Rule  7  is  applicable  before  the  answer. 
It  would,  in  my  opinion,  be  a  monstrous 
thing  that  a  party  interrogated  should  be 
bound  to  deal  in  his  answer  with  ques- 
tions which  are  oppressive  to  ask,  merely 
because  some  other  questions  are  asked 
which  are  admissible. 

As  to  the  cases  which  have  been  cited, 
I  think  that  in  Mcllroy  v.  Dunccm  (1) 
Mr.  Justice  Field  must  have  had  in  his 
mind  the  earlier  rule  on  the  subject,  the 
terms  of  which  were  different  from  those 
of  the  existing  rule ;  but  if  the  case  is  to 
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be  taken  as  a  decision  on  the  existing  rule, 
I  disagree  with  it.  The  other  case  cited 
was  Sammons  v.  Bailey  (2).  There  it  was 
argued  for  the  defendant  that  "  any  "  in 
Order  XXXI.  rule  7,  must  be  taken  to 
mean  any  or  all,  or  a  part  of  any  one  or 
more.  But  Mr.  Justice  Grantham  says  : 
"  The  defendant  is  obliged  to  admit  that  no 
authority  can  be  found  for  the  order  which 
he  seeks  to  support.  It  was  in  order  to 
obviate  the  waste  of  time  and  expense 
occasioned  by  the  former  practice  that  the 
rules  were  altered.  It  is  not  intended  that 
the  Judge  should  go  through  all  the  in- 
terrogatories, and  select  those  interroga- 
tories, or  parts  of  interrogatories,  which 
he  considers  objectionable  in  each  case." 
As  I  have  already  said,  if  the  Judge,  look- 
ing at  the  interrogatories  as  a  whole,  should 
come  to  the  conclusion  that  as  a  whole  the 
interrogatories  are  prolix,  oppressive,  or 
unnecessary,  he  may  strike  out  the  whole, 
but  I  do  not  say  that  he  should  do  so, 
though  as  a  whole  the  interrogatories  may 
be  prolix,  oppressive,  or  unnecessary,  if 
the  Judge  can  see  that  some  of  them  are 
good.  There  is  nothing  in  the  rule  to 
prevent  him  from  striking  out,  for  in- 
stance, five-sixths  of  them,  and  letting 
the  rest  stand.  I  do  not  agree,  therefore, 
with  the  view  which  Mr.  Justice  Grantham 
appears  to  have  taken  in  Sammons  v. 
Bailey  (2),  that  the  Judge  must  strike 
out  the  whole  or  none.  I  think  that  the 
true  construction  of  the  rule  is  what  I 
have  stated.  The  grounds  upon  which 
the  Judge  acts  under  the  first  part  of  the 
rule  are  different  from  those  upon  which 
he  acts  under  the  second  part ;  but  I  do 
not  doubt  that  in  some  cases  those  dif- 
ferent groiuids  may  overlap*  For  in- 
stance, interrogatories  may  be  prolix  and 
oppressive,  and  at  the  same  time  they 
may  be  directed  to  matters  with  regard  to 
which  it  is  unreasonable  and  vexatious 
that  interrogatories  should  be  exhibited. 
In  that  case  the  Judge  might  act  under 
both  parts  of  the  rule.  The  truth  is  that 
the  rule  is  made  as  large  as  possible,  so  as 
to  give  the  Judge  the  power  to  prevent 
waste  of  time  and  money  and  abuse  of  the 
practice  as  to  interrogatories.  In  the  pre- 
sent case  I  am  of  opinion  that  the  Divi- 
sional Court  had  the  right  to  look  at  these 
interrogatories  as  a  whole,   and   to  say 


whether  they  were  prolix,  or  oppressive, 
or  unnecessary.  The  Divisional  Court  did 
so,  and  came  to  the  conclusion  that  they 
were,  and  I,  for  my  part,  looking  at  these 
interrogatories,  cannot  say  that  they  w^e 
wrong.  On  the  contrary,  I  think  they 
were  right.  The  case  of  AUhusen  v.  La- 
himchere  (3)  appears  to  me  to  take  the  very 
distinction  I  have  mentioned.  It  is  true 
that  if  the  party  interrogated  object  to 
some  of  the  interrogatories  administered 
to  him,  he  must  state  to  which  of  them  he 
objects ;  but  there  is  nothing  in  that  case 
to  shew  that  the  Judge  may  not  look  at 
the  interrogatories  as  a  whole.  On  the 
contrary.  Lord  Justice  James  does  suggest 
that  the  Court  may  look  at  them  as  a 
whole,  and  reject  them  if  the  whole  or  the 
great  mass  of  them  are  objectionable.  In 
my  opinion  this  appeal  must  be  dismissed. 

Lopes,  L.  J. — I  am  of  the  same  opinion. 
The  application  in  this  case  was  made 
imder  rule  7  of  Order  XXXI.  Rule  6  has 
nothing  whatever  to  do  with  the  case. 
Bule  6  does  not  contemplate  an  applica- 
tion to  the  Judge  at  aU,  but  merely  en- 
ables a  party  interrogated  to  take  objec- 
tion to  answering  in  his  affidavit  in 
answer.  The  interpretation  of  rule  7  is 
not  easy.  It  is  to  be  observed,  in  the 
first  place,  that  the  rule  applies  to  two 
different  sets  of  circumstances.  The  first 
part  of  the  rule  applies  to  the  exhibition 
of  interrogatories-;  the  second  to  interro- 
gatories when  exhibited.  The  first  part 
deals  with  the  question  whether,  having 
regard  to  the  then  stage  of  the  pro- 
ceedings, or  to  the  nature  of  the  case, 
the  interrogatories  are  reasonable  or  pro- 
perly applicable  or  required,  and  whether, 
under  the  circumstances,  the  ejchibition 
of  the  interrogatories,  as  distinguished 
from  the  inteiTogatories  themselves,  is 
unreasonable  and  vexatious;  the  second 
has  reference  to  the  interrogatories  them- 
selves, their  nature,  character,  and  effect. 
The  right  of  setting  aside  is  only  autho- 
rised when  the  interrogatories  have  been 
exhibited  unreasonably  or  vexatiously; 
the  right  of  striking  out  only  when  the 
interrogatories  are  prolix,  oppressive,  un- 
necessary, or  scandalous.  Next  it  is  im- 
portant to  observe  the  first  words  in  the 
rule.      They  are,  "  any  interrogatories." 
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I  understand  those  words  to  be  equiva- 
lent to  "all  or  any  of  the  interrogatories." 
I  take  it,  the  rule,  as  regards  setting  aside, 
pennits  the  setting  aside  of  all  or  any  of 
the  interrogatories,  and  in  the  same  way 
as  regards  striking  out,  permits  the 
striking  out  of  all  or  any  of  the  interro- 
gatories. That  being  so,  we  have  to  con- 
sider the  interrogatories  in  the  present 
case.  Mr.  Justice  Day  thought  them 
prolix,  and  ordered  them  to  be  struck  out 
en  bloc.  The  IMvisional  Court  came  to 
the  same  conclusion,  and  confirmed  his 
order,  considering  the  interrogatories  so 
prolix,  and  (having  regard  to  the  matters 
in  the  counter-claim)  so  unnecessary,  that 
without  looking  at  them  further,  they 
ought  to  disallow  them  alL  It  is  argued 
that  the  Court  had  no  power  to  strike 
out  the  whole  of  the  interrogatories.  I 
entirely  disagree  with  that  contention.  I 
think  it  was  open  to  the  Court  not  only 
to  strike  out  any  of  the  interrogatories, 
but  looking  at  them  all  collectively  to  de- 
termine whether,  as  a  whole,  they  were 
proUx,  oppressive,  unnecessary,  or  scan- 
dalous; and,  if  they  so  determined,  to 
strike  out  the  whole.  It  was  argued  that 
this  could  not  be  so,  where  leave  had  been 
given  to  administer  the  interrogatories. 
I  cannot  find  any  suggestion  in  the  rules 
of  such  a  distinction.  It  must  be  borne 
in  mind  that  where  leave  is  given  to 
deliver  interrogatories  the  Judge  does  not 
know  what  the  interrogatories  will  be 
which  he  gives  leave  to  administer ;  when 
he  gives  leave  to  administer  interrogatories 
he  means  proper  interrogatories.  To  hold 
that  rule  7  has  no  application  where  leave 
to  administer  the  interrogatories  has  been 
given  would  be  to  do  away  with  all  the 
benefit  from  the  rule.  As  to  Mcllroy  v. 
Dunecm  (1),  I  agree  with  what  has  been 
said  by  the  Master  of  the  Kolls.  I  think 
that  the  learned  Judge  who  decided  that 
case  must  have  forgotten  the  new  rule, 
and  decided  the  case  upon  the  language 
of  the  earlier  rule.  If,  however,  that  case 
is  to  be  taken  to  be  a  decision  under  the 
new  rule,  then  I  disagree  with  it.  I  en- 
tirely disagree  with  Sarnmons  v.  Bailey 
(2).  I  do  not  read  the  rule  in  the  way  in 
which  Mr.  Justice  Grantham  reads  it  in 
that  case.  I  find  nothing  in  the  decision 
in  AWiuwn,  v.  Lahouchere  (3)  to  prevent 
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the  Court  arriving  at  the  conclusion  that, 
looking  at  the  interrogatories  as  a  whole, 
they  come  within  the  second  part  of  rule 
7,  and  should  be  struck  out  en  Hoc, 

Kay,  L.  J. — I  also  think  that  it  was  in- 
tended by  rule  7,  in  two  different  cate- 
gories, to  deal  first  with  the  unreasonable 
exhibition  of  interrogatories;  and  secondly, 
with  the  interrogatories  themselves,  when 
they  are  prolix,  oppressive,  unnecessary, 
or  scandalous.  In  the  first  case,  the  in- 
terrogatories may  be  set  aside;  in  the 
second  case  they  may  be  struck  out.  And  I 
agree  that  in  either  case  all  or  any  of  the 
interrogatories  may  be  set  aside  or  struck 
out,  as  the  case  may  be.  That  this  is  the 
true  construction  of  the  rule  is  made  very 
clear  when  the  history  of  the  rule  is 
looked  at.  The  corresponding  rule  in  the 
schedule  to  the  Judicature  Act,  1875, 
Order  XXXI.  rule  5,  was  very  differently 
worded,  and  so  also  was  the  fresh  rule 
substituted  by  the  rules  of  1878.  A 
difficulty  arose  upon  the  rule  of  1878,  and 
it  seems  to  me  that  the  language  of  that 
rule  was  by  the  present  rules  designedly 
altered  and  made  wider,  so  that  the  Court 
should  have  power  to  deal  with  some  or  all 
of  the  interrogatories  under  either  branch 
of  the  rule.  In  the  present  case,  the 
order  of  the  Divisional  Court  purports  to 
set  aside  the  interrogatories,  and  would 
appear,  therefore,  to  have  been  made 
under  the  first  branch  of  the  rule.  I  can 
understand  how  that  might  be.  The 
action  is  brought  by  brokers  against  a 
customer  to  recover  a  sum  of  money  al- 
leged to  be  due  on  a  balance  of  accounts 
between  them.  The  defendant  puts  for- 
ward a  counter-claim  in  which  he  claims 
to  have  a  full  account  from  the  commence- 
ment of  all  transactions  between  them. 
The  pkdntifis  reply  that  accounts  have 
from  time  to  time  been  delivered  to  the 
defendant,  and  have  been  settled  between 
them. 

Obviously  the  question  whether  the 
accounts  have  been  settled  or  not  will 
have  to  be  decided ;  but  if  the  plaintiffs 
can  shew  that  there  is  nothing  in  the  way 
of  account  between  the  parties  to  be  en- 
quired into,  except  as  to  recent  transac- 
tions extending  over  a  very  short  period, 
which  have  not  yet  been  settled,  no  taking 
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of  an  account  will  be  necessary ;  but  here 
we  have  a  mass  of  inten*ogatories  going 
into  the  accounts  between  the  parties  from 
the  beginning,  and  seeking  full  informa- 
tion as  to  them,  when  after  all  it  may  turn 
out  that  the  accounts  have  been  settled 
and  cannot  be  gone  into.     Under  these 
ciix;umstances,  the  Court  below  might  well 
come  to  the  conclusion  that  the  exhibi- 
tion at  this  stage  of  interrogatories  seek- 
ing to  go  into  accounts,  which  the  result 
may  shew  ought  not  to  be  taken,   was 
most  unreasonable.   I  should  have  thought 
that  this  was  a  sufficient  ground  for  set- 
ting aside  these  interrogatories,  but  it 
seems  that  the   Court  below  also    con- 
sidered the  case   under   the  alternative 
branch  ;  and  I  am  bound  to  say  that  one 
cannot  look  at  these  interrogatories  with- 
out seeing  that  they  are,  in   the  main, 
prolix,  oppressive,  and    unnecessary.      I 
agree  that  the  effect  of  what  was  decided 
in  AUhusen  v.  Lahouch&re  (3)  is  that  in- 
terrogatories may  be  in  such  a  form,  in 
respect  of  their  length  and  character,  as 
that,  looking  at  them  as  a  whole,  they  are 
prolix  and  unnecessary ;  and  if  a  general 
view  brings  the  Court  to  that  conclusion, 
it  is  no  answer  to  say  that  here  and  there 
among  them  are  some  questions  which, 
if  they  stood  alone,  would  be  admissible, 
though  in  the  present  case,  having  regard 
to  the  pleadings  in  the  action,  I  cannot  say 
that  there  are  any  such.   I  must  say,  from 
my  experience  in  chambera  in  the  Chan- 
cery Division,  that  there  is  no  matter  in 
which  the  practice  of  the  Court  is  more 
abused  than  in  the  exhibition  of  interro- 
gatories at  early  stages  in  actions.      I 
therefore  think  that  the  Court  ought  to 
keep  a  firm  hand  on  proceedings  of  this 
soit,  and  ought  not  lightly  to  interfere 
where  the  Court  below  has  come  to  the 
conclusion  that  interrogatories  have  been 
unreasonably  or  vexatiously  exhibited,  or 
that  they  are  prolix,  oppressive,  or  un- 
necessary.    I  think  this  appeal  must  be 
dismissed. 

Appeal  dismissed. 

Solicitors — Morley,  Shirreff  &  Co.,  for  plaintiffs ; 
Duffield  &  Bruty,  for  defendant. 
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RICHMOND  GAS  COMPANY  AW) 
THE  MAYOR,  ALDEBMISN,  AND 
BURGESSES  OF  THE  BOROUGH  OF 
RICHMOND   (surrey). 

(x<is  Company — Gasworks  Clauses  Acts 
— Statutory  Liability  to  supply  Gas  to 
Public  Lamvps — Deficiency  in  Supply  caused 
by  severe  Frost — Liability  of  Local  Autho- 
rity to  pay  fuU  Statutory  Charge — Ricft- 
mond  Gas  Act,  1867  (30  cC- 31  Vict.c,c,\ 
s.  iS^Eichmond  Gas  Act,  1881  (44  d&  45 
Vict,  c.  XXXV.),  s.  25 — Gasvxyrks  Clauses 
Act,  1871  (34  (k  35  Vict,  c,  41),  s,  36. 

By  section  48  of  ifie  Richmond  Gas  Act, 
1867,  the  Richrnond  Ga^  Company  users 
required  to  supply  gas  to  all  public  lamps 
within  a  certain  distance  of  their  mains, 
and  by  section  25  of  the  Richmond  Gas 
Act,  1881,  the  charge  for  supplying  gas  to 
such  hmvps  was  to  be  a  fixed  sum  per  lamip 
per  annum,  the  lamps  to  be  lig/Ued  from 
stmset  to  sunrise.  The  latter  Act  iricor- 
porated  the  Gasusorks  Clauses  Act,  187U 
which  provides  by  section  36  that  "  when- 
ever Hie  undertakers  neglect  or  refuse  to 
supply  gas,*'  as  by  the  Act  required^  to  any 
of  the  public  lamps,  in  accordance  ^D^th  the 
provisions  of  the  Act,  they  shaUbe  liable  Uy 
a  penalty  for  each  default.  During  the 
Tnonths  of  December,  1890,  and  Jcmuary, 
1891,  owing  to  obstructions  in  the  pipes 
caused  by  frost  of  exceptional  severity,  some 
of  the  public  lamps  were  not  kept  lighted 
from  sunset  to  sunrise^  cmd  others  were 
supplied  unt/i  less  tJian  tJie  statutory 
quantity  of  gas.  The  gas  company  made 
special  efforts  to  overcome  the  obstructions, 
employing  eoctra  labour  and  spending  large 
sums  of  Tnoney  with  t/uit  object : — Held, 
that  the  company  were  entitled  to  be  paid 
the  full  statutory  c/iarge  uyithout  any  de- 
duction in  respect  of  the  deficient  supply. 

Special  Case  stated  by  an  umpire  under 
52  &  53  Vict.  c.  49.  s.  19. 

(1)  The  Richmond  Gas  Company  (here- 
inafter called  "  the  company  ")  are  incor- 
porated by  Acts  of  Parliament,  and  are 
thereby  authorised  to  supply  gas  withiii 
certain  Kmits,  which  include  the  parish  of 
Bichmond,  in  the  county  of  Surrey. 

2.  The  Acts  enabling  the  company  are 
the  Richmond  Gas  Act,  1867  (30  &  31 
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Vict.  c.  c),  and  the  Richmond  Gas  Act, 
1881  (44  Vict.  c.  XXXV.).  The  latter  in- 
corporates the  Gasworks  Clauses  Act, 
1847,  and  the  Gasworks  Clauses  Act, 
1871 .  All  these  Acts  (special  and  public) 
may  be  referred  to  as  part  of  this  Special 
Case. 

3.  By  section  48  of  the  Richmond  Gas 
Act,  1867,  it  is  provided  {inter  oMa)  that 
*'  the  company  shall,  and  they  are  hereby 
required  from  time  to  time,  and  at  such 
times  as  they  may  be  called  upon  so  to  do, 
by  the  vestry  of  the  parish  of  Richmond, 
or  otber  the  persons  charged  with  the 
lighting  of  any  street  or  place  within  the 
parish  of  Richmond,  to  supply  gas  to  all 
public  lamps  or  burners  adjoining  to  or 
within  seventy  yards  of  any  of  the  mains 
of  the  company,  and  that  may  be  required 
and  provided  for  lighting  any  street  or 
place  within  the  said  parish,  and  during 
such  hours  as  shall  from  time  to  time  be 
settled  by  agreement  between  the  com- 
pany and  the  vestry,  or  other  persons 
aforesaid." 

4.  By  section  24  of  the  Gasworks 
Clauses  Act,  1871,  it  is  provided  {inter 
alia)  that  "  the  undertakers  shall  supply 
gas  to  any  public  lamps  within  the  (ins- 
tance of  fifty  yards  from  any  of  the  mains 
of  the  undertakers,  in  such  quantities  as 
the  local  authorities  of  each  district,  or 
the  trustees  of  any  turnpike  road,  or  any 
highway  board  within  the  limits  of  the 
special  Act,  may  frt)m  time  to  time  require 
to  be  supplied,  and  the  price  to  be  charged 
by  the  undertakers,  and  to  be  paid  to 
them  for  all  gas  so  supplied,  shall  be 
settled  by  agreement  between  the  local 
authorities  and  the  undertakers." 

5.  By  section  36  of  the  said  Act  of 
1871  it  is  provided  {iTUer  alia)  that 
"whenever  the  undertakers  neglect  or 
feftise  to  supply  gas,  as  by  this  Act  re- 
quired, to  all  or  any  of  the  public  lamps, 
wi  accordance  with  the  provisions  of  this 
Act,  they  shall  be  liable  to  a  penalty  not 
exceeding  40*.  for  each  default." 

6.  By  section  25  of  the  said  Act  of 
1881  it  is  provided  that  "  the  charge  for 
supplying  gas  to  the  pubhc  lamps  in  the 
V^h.  of  Richmond,  including  the  pro- 
viding the  use  of  such  lamps  and  all  pro- 
per  l^p-pogtg^  lamp-irons,  burners,  and 

*      \  connected  therewith ;  also  the  re- 
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newing  and  maintaining  the  same,  and 
the  lighting,  cleaning,  and  extinguishing 
the  lamps,  shall  be  4^.  be.  per  lamp  per 
annum,  subject  to  an  increase  or  reduction 
of  Sc?.  per  1,000  cubic  feet  to  the  ordinary 
consumer  within  the  parish.  The  said 
lamps  to  be  lighted  from  sunset  to  sunrise, 
and  the  burners  used  therein  to  consume 
not  less  than  five  cubic  feet  of  gas  per 
hour." 

7.  During  the  period  between  the  1st 
of  October,  1890,  and  the  31st  of  March, 
1891    (both  inclusive),  the   company,  in 
pursuance  of  the  said  section  25,  but  sub- 
ject as  hereinafter  stated,  suppUed  gas  to 
the  parish   of  Richmond.     The  duty  of 
providing  for  the  public  lighting  of  the 
parish  was,  for  an  earlier  portion  of  the 
said  period,  vested  in  the  vestry  of  the 
parish  of  Richmond,  as  the  urban  sanitary 
authority    within    the  meaning    of   the 
Public  Health  Act,  1875,  and  afterwards, 
and    in    consequence    of  the   incorpora- 
tion by   Royal    charter   of    the  mayor, 
aldermen,  and  burgesses  of  the  borough 
of  Richmond,  hereinafter  I'eferred  to  as 
"  the  corporation,"  and  the  creation  of  the 
parish  of  Richmond  a  municipal  borough, 
in  the  corporation  as  such  sanitary  autho- 
rity.    The  said  charter,  dated  the  16th 
of  July,  1890,  and  an  order  of  her  Majesty 
in   Council    under  date   30th  of   June, 
1890,  and  the  scheme  referred  to  therein, 
may  be  referred  to  as  part  of  this  case. 
By  article  8  of  the  said  scheme,  all  rights, 
interests,  powers,  duties,  property,  obli- 
gations, and  liabilities  whatsoever  of  the 
vestry  as  such  urban  sanitary  authority 
aa  aforesaid,  and  of  the  vestry,  under  or 
by  virtue  of  the  Public  Health  Act,  1875, 
and  any  Act  or  Acts  amending  or  extend- 
ing the  same,  and  the  sanitary  Acts  (as 
by  the  Public  Health  Act,  1876,  defined), 
and   (subject  to  the   provisions   of   this 
scheme)  of  any  local  or  general  Act,  for 
purposes  the  same  as  or  similar  to  those 
of  the  Acts  aforesaid,  or  any  of  them, 
shall  be  transferred  to,  vest  in,  attach  to, 
and  be  exercisable  by  the  mayor,  alder- 
men, and    burgesses  of  the   borough  of 
Richmond,  acting  by  the  council  as  the 
sanitary  authority  of  the  said  borough." 

8.  During  the  months  of  December, 
1890,  and  January,  1891,  it  frequently 
happened  that  many  of  the  public  lamps 
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in  the  parish  of  Richmond  were  not  kept 
lighted  by  the  company  from  sunset  to 
sunrise,  and  that  many  others  were  sup- 
plied with  and  consumed  less  than  five 
cubic  feet  of  gas  per  hour. 

9.  For  the  purpose  of  this  case  it  is 
admitted  that  the  cause  of  the  matters 
mentioned  in  the  la^}t  preceding  paragraph 
was  that,  by  reason  of  the  frosts  which 
occurred  in  the  said  months  of  December 
and  January,  the  aqueous  vapour  unavoid- 
ably present  in  the  gas  was  frozen  in  the 
pipes,  and  that  naphthaline  crystals  were 
deposited  therein,  and  that,  by  the  ice  and 
crystals  so  formed,  the  pipes  were  on 
several  occasions  stopped  up,  and  the  pas- 
sage of  the  gas  to  the  burners  prevented. 

10.  For  the  purpose  of  this  case  it  is 
also  admitted  that  some  of  the  frosts  which 
occurred  in  the  said  months  of  December 
and  January  were  of  exceptional  duration 
and  severity. 

11.  For  the  purpose  of  this  case  it  is 
admitted  that  the  company  made  special ' 
e£fort  to  overcome  the  obstructions  above 
mentioned,  and  during  the  continuance  of 
the  above-named  periods  of  frost  employed 
extra  labour,  and  spent  large  sums  of 
money  in  such  effort. 

12.  It  was  agreed  between  the  parties 
that  all  questions  as  to  the  extent  to 
which  the  matters  mentioned  in  paragraph 
8  were  due  to  frost  of  exceptional  duration 
^  severity,  and  aU  questions  of  amount, 
should  be,  if  necessary,  settled  by  the 
umpire. 

13.  The  company  contend  that  they 
are  entitled,  for  the  period  aforesaid,  to 
be  paid  the  full  price  provided  for  in  the 
said  25th  section  of  the  Richmond  Gas 
Act,  1881,  without  any  deduction  in  re- 
spect of  the  deficiency  of  supply  or  con- 
sumption of  gas  mentioned  in  the  8th 
paragraph,  and  without  having  to  make 
or  allow  any  payment  to  the  corpora- 
tion, whether  by  way  of  damages  or  other- 
wise, in  respect  of  the  same ;  and  further, 
that  the  only  remedy  of  the  corpora- 
tion, if  any,  is  to  proceed  for  penalties 
under  section  36  of  the  Gasworks  Clauses 
Act,  1871.  The  corporation,  on  the  other 
hand,  contend  that  in  cases  in  which 
there  was  such  deficiency  of  supply  or 
consumption  as  aforesaid  (whether  due  to 
the  causes  stated  in  paragraphs  9  and  10, 
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or  otherwise),  the  company  are  not  en- 
titled to  recover  the  full  statutory  charge, 
but  can  recover  such  sum  only  as  may  be 
£ur,  having  regard  to  the  supply  of  gas 
actually  provided. 

14.  The  question  for  the  Court  was, 
which  of  the  above  contentions  was  well 
founded  in  law. 

RcMn,  for  the  gas  company. — The  find- 
ings in  the  case  shew  that  tha  deficient 
supply  of  gas  was  caused  by  drcumatances 
amounting  to  vis  major,  which  has  always 
been  held  to  relieve  from  liability  at  com- 
mon law.  The  same  principle  applies  to 
the  case  of  a  statutory  liability — The  River 
Wear  Gommiaaioners  v.  Adamaon  (1).  The 
object  of  the  statute  was  not  to  make  llie 
company  liable  as  if  they  were  insurers 
of  the  lighting  of  the  town.  Secondly, 
inasmuch  as  section  36  of  the  Gasworks 
Clauses  Act,  1871,  imposes  a  penalty  for 
neglect  or  refusal  to  supply  gas  as  required 
by  the  Act,  that  is  the  only  remedy  where 
there  has  been  a  fiiilure  to  comply  with 
the  statute — Atkinson  v.  The  Newcastle 
and  Gateshead  Waterworks  Company  (2) 
and  VaUamce  v.  FaUe  (3). 

C.  A,  RusseU,  for  the  corporation. — The 
real  question  is  whether  the  corporation 
are  bound  to  pay  for  gas  which  was  not, 
in  fsjc^,  supplied.  The  gas  company  cannot 
bring  themselves  within  section  25  of  the 
Act  of  1881.  They  have  not  done  that 
which  entitles  them  to  payment.  The 
consideration  for  the  payment  is  the  sup- 
ply of  gas  as  mentioned  in  the  section. 
They  are  only  entitled  to  claim  the  fiur 
value  of  the  gas  actually  supplied.  The 
company  are  not  liable  to  penalties,  be- 
cause they  did  not  '*  neglect  or  refuse ''  to 
supply  gas ;  but  they  are  not  entitled  to 
the  price  of  gas  which  they  did  not,  in  feet, 
supply. 

Mathew,  J. — In  this  case  there  must 
be  judgment  for  the  gas  company.  The 
question  is  whether  or  not  the  company 
must  submit  to  a  deduction  from  the 
sum  they  would  otherwise  be  entitled  to 

(1)  47  Law  J.  Rep.  Q.B.  193;  Law  Bep. 
2  App.  Cas.  743. 

(2)  46  Law  J.  Rep.  Q.B.  775;  Law  Bep. 
2  Ex.  D.  441. 

(3)  53  Law  J.  Rep.  Q.B.  459 ;  Law  Bep. 
IS  Q.B.  D.  109. 
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charge  on  account  of  a  deficiency  in  the 
supply  of  gas  occurring  through  a  state 
of  circumstances  over  which  they  had  not, 
and  could  not  have,  any  control.     It  ap- 
pears to  me  to  he  wrong  to  look  to  the 
ordinary  law  of  contracts  when  we   are 
dealing  with  a  statutory  liahility.     These 
statutes  provide  for. the  supply  hy  the  gas 
company  of  the  lamps,  the  plant,  and  the 
fittings.  The  capital  of  the  company  might 
he  employed  for  providing  everything  ne- 
cessary on  the  terms  given  in  the  Act — 
namely,  on  payment  hy  the  corporation  of 
il.  5».  per  lamp  per  annum.     Section  36 
of  the  Gasworks  Clauses  Act,  1871,  con- 
tains another  important  clause — namely, 
that  whenever  the  company  "  neglect  or 
refuse  to  supply  gas,"  as  by  the  Act  re- 
quired, to  aU  or  any  of  the  public  lamps, 
they  shall  be  liable  to  a  penalty  not  ex- 
ceeding AOs.  for  each  default.     Neglect  or 
refusal  is  the  essence  of  the  liabiUty.  What 
occurred  in  the  present  case  was  that 
during  the  months  of  December,  1890, 
and  January,  1891,  many  of  the  public 
lamps  in  Richmond  were  fi^uently  not 
kept  lighted  by  the  company  from  sunset 
to  sunrise,  and  many  others  were  supplied 
with  less  than  five  cubic  feet  of  gas  per 
hour.     The  cause  of  this  was  a  frost  of 
exceptional   severity  which    occurred   in 
those  months.     The  Case  finds  that  the 
company  made  special  efibrts  to  overcome 
the    obstructions,    and    employed    extra 
labour,  and  spent  large  sums  of  money 
in  sudi  efibrts.     Everything  that  could 
be  done  was  done,  and  it  is  admitted  that 
there  was  no  neglect  or  refusal  on  their 
part  which  would  have  justified  the  Jus- 
tices in  imposing  a  penalty.     It  was,  in 
effect,  argued  that  this  was  a  contract  by 
which  the  company  were  bound  to  supply 
light,  so  that  if  the  lamps  were  turned  out 
by  strangers,  or  blown  out  by  an  extra- 
ordinary storm,  and  extinguished  for  one 
night,  a  deduction  could  be  made,  or,  in 
other  words,  that  the  statute  was  to  be 
construed  as  imposing  an  obUgation  to  in- 
sure light  to  the  town  under  all  circum- 
stances.    Such  a  construction  would,  in 
niy  opinion,  be  unreasonable.     The  com- 
pany are  entitled  to  charge  a  lump  sum, 
and  it  is  no  answer,  under  the  circum- 
stances, to  say  that  some  of  the  lamps 
^ere  not  lighted  during  the  whole  time. 
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Bruce,  J. — I  am  of  the  same  opinion. 
I  felt  at  first  some  difficulty,  because  it 
seemed  to  me  a  little  unreasonable  that 
the  corporation  should  have  to  pay  when 
they  had  not  received  the  full  supply  of 
gas.  When  the  case  comes  to  be  con- 
sidered, however,  we  find  that  there  is 
a  statutory  obligation  on  the  company  to 
provide  gas.  If  that  obligation  is  not 
performed,  a  penalty  may  be  imposed. 
It  is  only  by  means  of  the  penalty  that 
they  can  be  compelled  to  perform  it. 
Then,  with  regard  to  the  corporation, 
there  is  a  statutory  obligation  imposed 
upon  them  to  pay  the  lump  sum  which 
they  are  bound  to  discharge.  It  was 
suggested  on  their  behalf  that  the  amount 
ought  to  be  apportioned.  I  cannot,  how- 
ever, think  so.  There  is  no  authority  for 
such  a  contention,  and,  that  being  so,  it 
would  obviously  be  most  unreasonable  to 
say  that  nothing  should  be  payable  by  the 
corporation  be<»use  there  may  have  been 
a  temporary  failure  to  supply  the  full 
amount  of  gas.  The  decision  must  be  in 
favour  of  the  gas  company. 

Case  remitted  to  umpire. 


Solicitors — TroUope  &  Winckworth,  agents  for 
Smith  &  Barrel],  Rlcbmond,  for  gas  company ; 
F.  B.  Senior,  Richmond,  for  corporation. 


1892. 
May  21 


[IN  THE   COURT  OF  APPEAL.] 

THE    LONDON    COUNTY  COUNCIL 

{appellanta)  v.  the  church- 
wardens AND  OVERSEERS  OF 
THE  PARISH  OF  WEST  HAM 
AND  THE  ASSESSMENT  COM- 
I       MITTEE   OF  WEST  HAM  UNION 

^     {respondents). 

Poor  Bate  —  Sewers  —  RateahUUy  of 
County  Council — Benefidal  Occupation — 
Metropolis  Management  Acty  1855  (18  <^  19 
Vict,  c,  120),  s.  150. 

[For  the  report  of  the  ahove  case,  see 
62  Law  J.  Rep.  M.C.  17.] 
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Practice— Order  XIV.  rule  I— Order  III. 
rule  6 — Indorsement  of  Writ  of  Summons — 
Unconditioned  Leave  to  defend — Order  to 
aanend,  and  that  Appearand  entered  do 
stand — Application  for  Final  Jtidgm>ent — 
Order  for  Judgment. 

Hie  defevidcmt  appeared  to  a  writ  not 
specially  indorsed  under  Order  HI,  rule  6, 
€md  on  a  summons  for  judgment  under 
Order  XIV.  unconditional  lea/ve  to  defend 
was  given.  The  plairUiff^  before  defence, 
obtained  am,  order  to  amMnd  the  writy  and 
the  appea/ramjce  origiinallnf  entered  was 
ordered  to  stand  as  an  appearance  to  the 
amended  writ.  The  plmnJtiff  then  took  out 
a  second  summons  for  judgment  u/nder 
Order  XIV. : — Held,  that  the  appearamce 
to  the  original  writ  was  a  continuing  a/p- 
pearance,  and  an  appearance  to  the  writ  as 
offnendedy  and  thcU  leave  to  sign  final  judg- 
m^ent  was  rightly  given. 

This  was  the  defendant's  appeal  from  an 
order  of  Charles,  J.,  affirming  an  order  of 
Master  Johnson  giving  the  plaintiff  leave 
to  sign  final  judgment  under  Order  XIV. 
rule  1.  The  writ  in  this  action,  which 
was  issued  on  the  24th  of  September, 
1892,  was  indorsed  with  a  claim  for  675Z. 
14«.  Id,  balance  for  money  lent  and  in- 
terest. The  defendant  appeared  to  the 
writ,  and  a  summons  for  judgment  under 
Order  XIV.  was  taken  out  by  the  plain- 
tiff, and  heard  on  the  21st  of  October 
before  Master  Johnson,  who  gave  the 
defendant  unconditional  leave  to  defend, 
upon  the  ground  that  the  writ  was  not 
specially  indorsed  under  Order  III.  rule  6, 
there  being  a  claim  for  interest,  and  no 
contract  shewn.  On  the  Ist  of  November 
the  plaintiff  took  out  a  summons,  which 
was  heard  before  Master  Manley  Smith, 
to  obtain  leave  to  amend  the  statement 
of  claim  on  the  indorsed  writ,  when  the 
defendant  objected  that  the  plaintiff  could 
amend  without  leaveunderOrider  XXVIII. 
rule  2.  The  Master  made  the  order,  giving 
plaintiff  leave  to  amend  the  indorsement 
on  the  writ  by  striking  out  the  claim  for 
interest,  and  substituting  "  595^.  15«."  for 
the  figures  "675Z.  14*.  \dr  \  and  also 
ordered  that  the  appearance  shovdd  stand 


as  an  appearance  to  the  writ  as  amended, 
and  that  the  writ  and  other  documents 
already  served  should  be  taken  as  amended 
accordiingly.  This  amendment  was  duly 
made,  and  a  copy  of  the  writ  so  amended 
was  served  on  the  defendant's  solidtors. 

A  second  summons  for  judgment  unda: 
Order  XIV.  rule  1  was  taken  out,  which 
was  heard  on  the  12th  of  November, 
when  the  defendant,  without  filing  any 
affidavit,  objected  that  no  appearance  bad 
been  entered  to  the  amended  writ,  ro 
that  the  plaintiff  could  not  proceed  under 
Order  XIV.  rule  1  to  sign  final  judgment 
The  Master  overruled  the  objection,  and 
ruled  that  the  defendant  had  appeared  to 
the  amended  writ,  and  made  an  order  that 
the  plaintiff  be  at  liberty  to  sign  final 
judgment.  On  appeal  to  Charles,  J.,  at 
chambers,  the  Master's  order  was  affirmed. 

F.  M.  Ahrahamns,  for  the  defendant. — 
Here  there  are  two  orders — first,  that  the 
defendant  have  imconditional  leave  to  de- 
fend; secondly,  that  the  plaintiff  be  at 
liberty  to  sign  final  judgment.  The  writ 
was  not  specially  indorsed  —  Elliott  v. 
Eoberts  (1);  and  there  is  no  power  to 
amend  to  bring  the  case  within  Order 
XIV.  In  Gumey  v.  SmaU  (2)  Wills,  J., 
says:  "The  operation  of  Order  XIV.  rule 
1  is  confined,  therefore,  to  the  case  of  a 
defendant  appearing  to  a  writ  of  summons 
specially  indorsed  with  a  liquidated  de- 
mand under  Order  III.  rule  6,  and  with 
nothing  else." 

The  application  to  amend  was  unneces- 
sary, since  the  plaintiff  may  amend  as  of 
right. 

T.  Willes  ChiUy,  for  the  plaintiff.— In 
Elliott  V.  Roberts  (1)  part  of  the  claim  was 
for  unliquidated  damages.  Order  XIV. 
rule  1  did  not  apply  there,  and  the  Master 
was  right  in  dismissing  the  summons 
for  judgment.  Only  in  the  case  of  a 
specially  indorsed  writ  can  the  plain- 
tiff amend  as  of  right ;  the  Master  was 
perfectly  right  in  saying  the  defendant 
must  appear  when  the  writ  is  amended. 
The  order  of  the  Ist  November  is  an  order 
that  the  plaintiff  be  at  liberty  to  amend, 

(1)  Law  J.  Notes  of  Cases,  vol.  xxvl  P- 
179  (1891). 

(2)  60  Law  J.  Rep.  Q.B.  774 ;  Law  Sep. 
[1891]  2  Q.B.  686. 
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and  that  the  appearance  of  the  defendant 
therein  do  stand.  On  the  1st  of  November 
there  was  a  specially  indorsed  writ,  and  the 
defendant  appeared  to  it,  and  got  an  ad- 
joomment  to  put  in  an  affidavit  on  the 
merits,  which,  as  a  matter  of  &ct,  he  failed 
to  put  in. 

Charles,  J.,  at  chambers,  decided  that 
there  was  a  specially  indorsed  writ,  and  an 
appearance  thereto.  In  Gurney  v.  SmaU 
(2)  this  point  was  touched  upon,  but  was 
not  decided.  Wills,  J.,  said  in  that  case : 
"  There  was  not  a  specially  indorsed  writ 
under  Order  III.  rule  6,  and  the  defendant 
had,  therefore,  not  appeared  to  a  writ 
speoally  indorsed  under  that  rule."  There 
were  no  merits  before  the  Court,  and 
under  Order  III.  rule  6  the  defendant  had 
been  a  party  to  the  order;  therefore  he 
was  a  defendant  who  appeared  to  a  spe- 
cially indorsed  writ.  There  are  no  au- 
thorities directly  bearing  on  the  point. 

LoBD  Coleridge,  C.J. — The  point  raised 
by  this  case  has  never  yet  come  before  a 
Court  for  decision.  In  Gtvmey  v.  Small 
(2)  the  point  was  under  consideration,  but 
was  left  open,  though  it  is  in  favour  of  an 
appearance  nunc  pro  tuna.  There  must  be 
a  specially  indorsed  writ  imder  Order  III. 
rule  6,  for  Order  XIV.  to  apply — Gwmey 
V.  SmaU  (2).  There  the  writ  was  not 
specially  indorsed.  Here  there  is  an  ap- 
pearance, and  the  plaintiff  amends,  and 
the  effect  of  the  amendment  is  to  make 
the  writ  specially  indorsed. 

It  is  said  that  there  is  no  appearance 
to  the  amended  writ ;  but  when  an  in- 
dorsed writ  is  amended,  if  there  is  an 
Appearance  to  it,  that  appearance  stands. 
It  is  an  appearance  by  force  of  law.  The 
defendant  has  appeared  to  a  writ  specially 
indorsed. 

Wills,  J. — I  am  of  the  same  opinion. 
The  contrary  opinion  would  be  simply  to 
uicrease  costs.  The  decision  in  ChAmey  v. 
SmaU  (2)  is  quite  right,  and  is  quite  con- 
astent  with  this  decision.  The  writ  by 
amendment  has  become  a  specially  in- 
dorsed writ,  and  the  appearance  to  the 
original  writ  stands  by  force  of  law.  The 
defendant  has  therefore  appeared  to  a 
specially  indorsed  writ,  and  that  is  all 
that  is  required  by  Order  XIV.  rule  1. 
Vol.  62.— Q.B. 


I  doubt  whether  the  Master  had  power  to 
make  the  order  that  the  appearance  do 
stand.  At  any  rate,  the  words  are  in- 
operative. 

Appeal  dismissed. 


Solicitors— Vincent  A.  Applin,    for   plaintiff; 
Blair  &  W.  B.  Girling,  for  defendant. 
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TWies — HopSj  Fruity  Orcha/rds — Land 
Tom — Exemption  from  Payment — New 
Rentcharge  substituted  for  old  Exbraordi- 
nary  Tithe — Extraordiiiuvry  Tithe  Redemp- 
tion Act,  1886  (49  d!  50  Vict.  c.  54). 

The  new  rentcharge  substituted  by  the 
Extraordin>ary  Tithe  Redemption  Act,  1 886 
(49  if:  50  Vict.  c.  54),  for  the  old  extraordi- 
nary tithe,  is  exempted  by  that  Act  from 
land  tax. 

This  was  a  Special  Case,  stated  by  order 
of  Master  Kaye,  in  an  action  brought  to 
recover  171.  lOs.  id.,  the  amount  paid  by 
plaintiff  under  protest  under  a  distress, 
under  the  following  circumstances  : 

The  Case  was  thus  stated  : 

1 .  The  plaintiff  is  the  vicar  of  the  parish 
of  Marden,  in  Kent,  and  the  defendant  is 
the  collector  to  the  local  commissioners  for 
the  land  tax. 

2.  On  the  5th  of  February,  1892,  the 
defendant  distrained  upon  certain  goods  in 
the  plaintiff's  vicarage  as  a  distress  for 
npn-payment  of  the  land  tax,  and  the 
plaintiff,  to  prevent  the  sale,  after  the 
seizure  paid  17Z.  lOs.  4d.,  under  protest. 

3.  The  said  distress  was  levied  in  respect 
of  land  tax  due,  or  alleged  by  the  defen 
dant  to  be  due,  in  respect  of  the  new  rent- 
charge  payable  to  the  plaintiff  as  vicBr  of 
the  parish  aforesaid,  which  was  substi- 
tuted by  the  Extraordinary  Tithe  Re- 
demption Act,  1886,  for  the  former  extra- 
ordinary charge. 

4.  The  plaintiff  admits  the  distress  was 
legal  and  proper  in  all  respects  if  the  new 
rentcharge  is  not  exempt  from  land  tax. 

6.  In  1886   the   Extraordinary    Tithe 
2A 
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Redemption  Act  was  passed,  by  which 
the  old  extraordinary  tithe  was  abolished, 
and  in  place  of  it  was  substituted  the  said 
new  rentcharge. 

6.  The  plaintiff  contends  that  on  the 
proper  construction  of  the  Act  the  new 
rentcharge  is  exempted  from  land  tax; 
but  the  defendant  maintains  the  negative. 

7.  The  defendant  contends  that  the 
new  charge  substituted  for  the  old  extra- 
ordinary tithe  is  still  subject  to  land  tax, 
and  properly  chargeable  therewith. 

The  question  for  the  opinion  of  the 
Court  was  whether,  on  the  proper  con- 
strtkction  of  the  Act,  the  new  rentcharge 
is  exempted  from  or  liable  to  assessment 
to  land  tax;  and  if  the  Court  should  be  of 
opinion  that  the  new  rentcharge  was  ex- 
empted, then  judgment  should  be  entered 
for  the  plaintiff  for  17^.  10*.  4,d, ;  but  if 
the  Court  should  be  of  opinion  that  the 
new  rentcharge  was  liable  to  assessment, 
then  judgment  was  to  be  entered  up  for 
the  defendant. 

Stevenson  Moore,  for  the  plaintiff. — ^The 
true  construction  of  the  Act  49  &  50  Vict, 
c.  54  (1)  is  clear  from  a  survey  of  the 

(1)  49  A:  60  Vict.  c.  64.  8.  2:  "The  Land 
Commissioners  for  England,  hereinafter  referred 
to  as  *the  Commissioners/  shall,  as  soon  as  may 
be  after  the  passing  of  this  Act,  ascertain  in 
each  parish  in  England  and  Wales  and  certify 
the  capital  value  of  the  extraordinary  charge  on 
each  farm,  or,  where  not  a  farm,  on  each  parcel 
of  land,  in  respect  of  which  the  said  charge  is 
payable  at  the  date  of  the  passing  of  this  Act." 

Section  3:  "For  the  purpose  of  estimating 
the  capital  value  of  the  said  charge  the  Commis- 
sioners shall  taJce  into  consideration  the  net 
annual  value  of  the  same,  after  allowing  for  the 
expenses  of  collection,  rates,  taxes  (except  in- 
come tax),  and  other  outgoings.  .  .  .  The  Com- 
missioners shall  then  determine  and  certify 
under  their  seal  the  capital  value  of  the  said 
charge,  and  the  value  so  certified  shall,  for  the 
purposes  of  this  Act,  be  the  capital  value  of  the 
charge.  .  .  ." 

Section  4,  sub-section  1 :  "  Subject  to  the  pro- 
visions of  this  Act,  with  respect  to  the  redemp- 
tion of  charges,  land  in  respect  of  which,  at  the 
date  of  the  passing  of  this  Act,  extraordinary 
charge  is  payable  shall,  so  soon  as  the  capital 
value  of  the  said  charge  shall  have  been  certi- 
fied under  the  provisions  of  this  Act,  be  charged 
with  the  payment  of  an  annual  rentcharge, 
equal  to  four  per  centum  on  such  capital  value, 
in  lieu  of  the  extraordinary  charge,  which  shall 
cease  on  the  half-yearly  day  of  payment  thereof 
nehich  shall  immediately  precede  the  date  of 


clauses.  Section  2  requires  the  Land 
Commissioners,  as  soon  as  may  be  after 
the  passing  of  the  Act,  to  '*  ascertain  in 
each  parish  .  .  .  and  certify  the  capital 
value  of  the  extraordinary  charge  on  each 
&rm,  or,  where  not  a  fJEirm,  on  each  parcel 
of  land,  in  respect  of  which  the  said  charge 
is  payable.  .  .  ."  Then  follows  section  3, 
which  requires  them  to  take  into  con- 
sideration, for  the  purpose  of  estimating 
the  capital  value  of  the  charge,  "  the  net 
annual  value  of  the  same,  after  allowing 
for  the  expenses  of  collection,  rates,  taxes 
(except  income  tax),  and  other  outgoings 
.  .  ."  &c.  <fec. 

Then  section  4  enacts  that  ''  land  in  re- 
spect of  which,  at  the  date  of  the  passing  of 
this  Act,  extraordinary  charge  is  payable 
shall,  so  soon  as  the  capital  value  of  the 
charge  shall  have  been  certified  under  the 
provisions  of  the  Act,  be  charged  with  the 
payment  of  an  annual  rentcharge  equal  to 
four  per  centum  on  such  capital  value,  in 
lieu  of  th/B  extraordinary  charge  .  .  ."; 
while,  under  sub-section  5,  "  the  said  rent- 
charge  shall  not  be  subject  to  any  parochial 
county  or  other  rate,  charge,  or  assess- 
ment." 

Under  the  provisions  of  the  Act  the 
plaintiff  is  clearly  exempted  from  payment 
of  land  tax. 

ChanneU,  Q,C.  {T.  Willea  ChiUy  with 
him),  for  the  defendant. — The  words  used 
in  section  4,  sub-section  5,  support  the 
contention  that  it  was  only  from  parochial 
and  county  rates  that  the  rentcharge  was 
exempted,  and  not  from  Parliamentary 
taxes.  In  TJie  Waterloo  Bridge  Company 
V.  Coward  (2),  where,  by  section  119  of 
the  Act  authorising  the  company  to  take 
tolls,  the  bridge  and  roads  were  not  to 

the  said  certificate,  such  rentcharge  to  be  a 
charge  upon  the  particular  farm  or  parcel  of 
land  in  respect  of  which  the  same  has  been 


Sub-section  4 :  **  The  rentcharge  shall  be  paf' 
able  to  the  person  who  would,  but  for  this  Act, 
have  been  for  the  time  being  entitled  to  re- 
ceive the  extraordinary  charge,  and  shall  be 
held  on  the  trusts  and  subject  to  the  provisions 
and  conditions  (if  any)  applicable  to  that 
charge." 

Sub-section  6:  *^  .  .  The  said  rentcharge 
shall  not  be  subject  to  any  parochial,  county,  or 
other  rate,  charge,  or  assessment." 

(2)  1  E.  &  E.  213. 
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^'  be  charged  or  chargeable  with  any  paro- 
<^ial  rates  or  assessments  whatsoever  "  in 
respect  of  the  tolls  or  for  or  any  account 
whatsoever,  it  was  held  that  the  tolls  were 
liable  to  land  tax ;  that  not  being  a  paro- 
ehial  rate  or  assessment  within  section 
11 9y  and  the  redemption  of  the  land  tax 
on  the  land  not  affecting  the  tolls,  they 
being  a  separate  rateable  tenement  under 
statutes  38  Geo.  3.  cc.  5  and  60.  Althoughit 
might  be  an  injustice  that  the  vicar  should 
be  obliged  to  pay  tax  twice,  nevertheless, 
if  such  were  the  true  construction  of  the 
Act,  the  Act  must  be  carried  out.  Land 
tax,  by  38  Geo.  3.  c.  5,  and  38  Geo.  3.  c. 
60,  was  made  perpetual  in  the  case  of 
hereditaments.  A  rentcharge  was  a  here- 
ditament. It  followed  that  rentcharges 
were  liable  to  the  payment  of  land  tax. 

Day,  J. — In  my  opinion  the  plainti£f  is 
entitled  to  judgment.     The  rentcharge, 
which  by  the  Act  of  1886  (1)  was  substi- 
tuted for  the  extraordinary  tithe,  is  exempt 
from  land  tax.     This  results  irom  the  con- 
struction to  be  put  on  section  3  of  that 
Act,  which  must  in  logical  order  be  con- 
sidered and  read   before  section   4 — ^not 
only  because  it  stands  first  in  order  of 
place  in  the  Act,  but  in  order  of  thought 
also,  as  a  subject  of  thought.     The  subject 
to  be  dealt  with  was  the  new  rentcharge. 
That  was  created   by  section   3,   which 
directed  how  the  calculation — ^the  base  of 
the  charge — was  to  be  made.     The  words 
are :  '*  The  commissioners  shall  take  into 
consideration  the  net  annual  vrlue  of  the 
same,  after  allowing  for  the  expenses  of 
collection.  First,  the  expenses  of  collection 
were  to  be  deducted  in  order  to  arrive  at 
the  capital  value  of  the  land.     It  was 
anticipated  that  the  parson  would  there- 
after experience  no  difficulty  in  collecting, 
whereas  before  it  cost  him  some  difficulty 
and  some  expense.     It  was  therefore  £Eur 
that  the  expenses  of  collection  should  be 
deducted.   Allowance  was  also  to  be  made 
by  the  commissioners  for  "  the  rates,  taxes 
^except  income  tax),  and  other  outgoings." 
The  new  charge  being  left  subject  to  in- 
come tax,  that  tax  ought  to  be  included  in 
the  valuation  of  the  capital  value.     It  has 
been  argued  for  the  defendant  that  one 
ought  to  read   section  4,  sub-section   5, 
before  section    3 — ^the   later  before    the 


earlier  section — and  that  in  section  4  there 
was  no  exemption  from  the  land  tax. 
That  was  true ;  but  reading  the  sections 
in  their  right  order  the  argument  failed. 
Sub-section  5  of  section  4  was  intended  to 
exempt  the  rentcharge  from  county  and 
parochial  assessments;  not  to  prevent 
Pai*Hament  assessing  it  in  the  future.  Its 
being  exempted  from  county  and  parochial 
assessments  did  not  make  it  liable  to  land 
tax,  nor  was  such  liability  to  be  inferred 
from  the  absence  of  any  mention  of  Parlia- 
mentary assessment  in  section  4,  sub- 
section 5.  It  wovdd  be  great  injustice  if, 
after  deducting  land  tax,  in  calculating  the 
capital  value  of  the  sum  on  which  the 
rentcharge  was  based,  the  rentcharge 
owner  were  to  be  charged  with  payment 
of  land  tax  on  it.  Nothing  but  dear  and 
express  words  to  that  effect  should  compel 
a  Court  to  come  to  such  a  construction. 
There  are  no  such  words  here.  The 
plaintiff  is  entitled  to  judgment. 

Collins,  J. — I  am  of  the  same  opinion. 
Section  3  of  49  &  60  Vict.  c.  54  (1)  directs 
the  manner  in  which  the  capital  value  is 
to  be  calculated.  Land  tax  was  clearly  to 
be  one  of  the  items  of  value  to  be  deducted. 
This  followed  from  the  fact  that  income 
tax  was  excluded.  There  was  nothing 
which  superimposed  a  liability  which  up 
to  that  section  did  not  exist.  Sub-section 
5  of  section  4  did  not,  for  it  was  a  reliev- 
ing clause.  The  case  of  The  Waterloo 
Bridge  Company  v.  Cowwrd  (2)  did  not 
decide  that  the  words  "  other  rate,  charge, 
or  assessment "  could  not  include  land  tax, 
as  the  words  in  that  case  were  "any 
parochial  rates  or  assessments  whatever." 
The  word  "  other "  was  wide  enough  to 
include  land  tax.  In  this  case  the  rent- 
charge  should  come  to  the  vicai*  exempted 
from  liability  to  land  tax ;  and  there  must 
be  judgment  for  plaintiff,  with  costs. 

J i(dgment  for  plaintiff. 


Solicitors— E.  W.  I.  Peterson,  for  plaintiff; 
Kingsford,  Dorman  Si.  Co.,  agents  for  Philpott 
&  Callaway,  Cranbrook,  for  defendant. 
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(/«  r<»  J»»  ArbUraticn  between 
THK      KIRKLEATHAM       LOCAL 

I)    .    7     ft  %       ^^'^     ^^^"^    "^^     STOCKTON 
I  l»0.    I,  V,   1       ^^^   MIDDLESBROUGH   WATER 

BOARD.* 

ftiAC^H^ — ArbitrcUion — Arvard  stated  in 
Ji^»\H  <»/  Special  Case — Appeal — Stockton 
uhU  SlMUsbrotigh  Corporations  Water- 
uv/*^  Act^  1876 — Co7i8(ruction. 

Ah  appeal  lies  from  the  decision  of  ike 
Hiifh  Court  where  an  arbitrator  has  stated 
hU  mmrd  as  a  Special  Case  for  the  opinion 
of  the  Cotirt, 

In  re  Knight  and  The  Tabernacle  Per- 
manont  Building  Society  {ante,  p.  33; 
Law  Rep.  [1892]  2  Q.B.  613)  distin- 
ijuished. 

The  Corporations  of  M,  amd  S.  obtained 
fnnn  Parliament  an  Act  sanctioning  the 
purchase  of  Hie  undertaking  of  a  toater 
company  whicli  had  previoiish/  supplied 
water  to  the  boroughs  of  M.  amd  S,,  such 
undertaking  to  be  vested  in  a  joint  board 
chosen  by  the  two  corporations,  and  em- 
powering the  joint  board  to  supply  water  to 
t/ie  boroughs  and  certain  oiUlying  districts, 
subject  to  the  obligation  of  the  joint  board, 
when  so  required  by  the  sanita/ry  authority 
of  cmy  district  beyond  the  limits  of  the  re- 
spective boroughs,  to  seU  to  such  authority 
all  mains,  pipes,  and  filings  belonging  to 
the  joint  board  tvithin  that  district  at  a 
price  to  be  fixed  by  arbitration,  and  the  Act 
provided  that  after  suc/i  sale  the  joint  board 
sliould  cease  to  supply  water  wiUiin  that 
district : — Held,  that  in  assessing  the  price 
to  be  paid  for  the  mains,  iSsc,  the  loss  of  the 
right  to  supply  water  to  the  purchasing 
district  ought  not  to  be  taken  into  account. 

This  was  an  appeal  from  a  decision  of 
the  Divisional  Court  upon  a  Special  Case 
stated  by  an  arbitrator  as  to  the  principle 
upon  which  the  price  of  certain  mains, 
pipes,  and  fittings  purchased  by  the  Kirk- 
leatham  Local  Board  under  a  private  Act 
of  Parliament  ought  to  be  assessed. 

In  1876  the  Corporations  of  Stockton 
and  Middlesbrough  obtained  from  Parlia- 
ment an   Act  called   the   Stockton  and 

♦  Coram  Lindley,  L.J.,  Bowen,  L.J.,  and 
Smith,  Ii.J. 


jVIiddlesbrough  Corporations  Waterworks 
Act,  1876,  which — after  reciting  that  at 
the   date  of   the  Act  the    boroughs  of 
Stockton  and  Middlesbrough  were  suppUed 
with  water  by  a  water  company  called  the 
Company  of  the  Proprietors  of  the  Stock- 
ton, Middlesbrough,  and   Yarm  Water- 
works, and  that  the  population  of  the  said 
towns  and  of  the  adjoining  districts  was 
increasing  at  such  a  rate  that  the  prospec- 
tive commercial  and  sanitary  requirements 
could  not  be  supplied  by  the  then  exist- 
ing appliances  of  the  company,  and  that 
it  would   be   of  great  advantage  to  the 
boroughs  and  their  neighbourhoods  if  the 
undertaking  of  the  company  were  vested  in 
the  corporations — ^provided  (section  15)  for 
the  purchase  of   the  company's   under- 
taking by  the  corporations,  and  for  the 
vesting  of  the   undertaking  (section  17) 
in  a  joint  board  to  be  chosen  by  the  cor- 
porations out  of  the  members  of  their 
respective  councils.     Section  4  provided  as 
follows  :  "  The  limits  of  this  Act  for  the 
supply  of  water  shall  comprise  and  include 
the    company's   present  limits,   and  the 
parishes,  townships,  and  places  set  forth 
in  the  first  schedule  to  this  Act  annexed. 
Provided  always,  that  the  joint  board  here- 
inafter constituted  shall,  when  so  required 
by  the  sanitary  authority  of  any  district 
beyond  the  boundaries  of  the  boroughs  of 
Stockton  and  Middlesbrough  respectively, 
sell  to  such   sanitary  authority  aJl  mains, 
pipes,  and   fittings  belonging  to  the  joint 
board  within  that  district,  other  than  and 
except  any  mains,  pipes,  or  fittings  used 
for  service  beyond  the  limits  of  that  dis- 
trict, at  a  price  to  be  fixed,  in  defeult  of 
agreement,  by  an  arbitrator  to  be  appointed 
for  that  purpose  by  the  Local  Qovernment 
Board  on  the  application  of  either  party, 
and  after  such  sale  the  joint  board  shidl 
cease  to  supply  water  within  such  district.'* 
It  was  stated  that  this  was  a  common  form 
provision,  which,  mutatis  mutamdis,  was  to 
be  found  in  a  great  number  of  Acts  under 
which  corporations  were  empowered  to  get 
their  water  supply  into  their  own  hands. 
The  Local  Board  of  Kirkleatham,  which 
was  one  of  the  places  set  forth  in  the  first 
schedule  to  the  Act,  required  the  joint 
board  to  sell  them  their  mains,  pipes,  and 
fittings  within   the  district  of  the  local 
board  (subject  to  the  exception  mentioned 
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In  re  Ki^JUeatham  Local  Board  and  Stockton 
in  section  4),  and  the  parties  being  unable 
to  agree  as  to  the  price,  an  arbitrator  was 
i^pointed  by  the  Local  Grovemment  Board 
to  assess  the  price.     The  arbitrator  by  his 
award  fixed  the  price  at  25,424Z.,  but  he 
did  not  explain  the  basis  upon  which  he 
proceeded.     The  matter  was  then  taken 
to  the  Divisional  Court  by  the  Kirkleatham 
Local  Board,  and  an  order  was  made  that 
the  arbitrator  should  restate  his  award  in 
the  form  of  a  Special  Case,  so  as  to  raise  the 
point  of  law  as  to  the  principle  upon  which 
the  price  should  be  ascertained.     In  obedi- 
ence to  such  order  the  arbitrator  restated  his 
award,  setting  forth  the  contentions  of  the 
rival    parties.     "It  was  contended,"   he 
said,  "  on  behalf  of  the  Kirkleatham  Local 
Board  that  the  basis  of  calculation  should 
be  merely  the  value  of  the  said   mains, 
pipes,  and  fittings  regarded  as  plant  in 
sUu,  capable  of  earning  a  profit,  and  this 
value  they  arrived  at  by  taking  the  cost 
of  the  mains,  pipes,  and  fittings,  of  laying 
them  down  and  making  good  the  ground, 
and  deducting  a  sum  for  depreciation. 
They  further  contended  that  I  had   no 
jurisdiction  to  take  into  my  consideration 
at  all  the  present  or  prospective  earnings 
of  the  said  mains,  pipes,  or  fittings.     On 
the  other  hand,  it  was  contended  on  behalf 
of  the  joint  board  that  the  price  must  be 
ascertained  by  reference  to  the  value  of 
that  which  was  parted  with,  but  that  that 
value  must  be  taken  as  the  value  to  the 
seller  and  not  the  value  to  the  buyer ;  and 
that,  as  the  sale  of  the  mains,  pipes,  and 
fittings  in  question  was  coupled  with  an 
obligation  on  the  part  of  the  joint  board 
to  cease  to  supply  water  within  the  Kirk- 
leatham district,  what  the  joint  board  were 
wally  parting  with  was  their  power  of 
earning  revenue  by  the  supply  of  water 
through  the  mains,  pipes,  and  fittings  in 
question  in  the  Kirkleatham  district,  and 
that  at  all  events  the  value  to  them  of  the 
^^^^ains,  pipes,  and  fittings  was  to  be  mea- 
sured, not  by  the  cost  of  providing  them 
and  laying  them  down,  or  by  their  mere 
▼alue  as  plant  in  «««,  but  by  the  revenue 
which  the  joint  board  was  enabled  to  earn 
hy  their  means."      The  arbitrator  pro- 
**^©d  to  state  that,  in  his  opinion,  the 
<^tention  of  the  joint  board  was  the  right 
one,  and  he  shewed  in  some  detail  exactly 
W  the  sum  of  25,424/.  had  been  arrived 
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at.  He  further  stated  that  if  the  basis 
contended  for  by  the  Kirkleatham  Local 
Board  ought  to  have  been  adopted,  the 
price  which  they  ought  to  pay  would  be 
8,000/.  The  matter  then  came  back  to 
the  Divisional  Court,  consisting  of  Pollock, 
B.,  and  Vaughan  Williams,  J.,  who  held 
that  the  award  ought  to  have  proceeded 
upon  the  basis  suggested  by  the  local 
board.  The  joint  board  appealed  from 
this  decision. 

Sir  Richard  Webster,  Q.C.,  Balfour 
Browne,  Q.C,  Claude  Ba^gctUay,  and  ^co^ 
Fox,  for  the  appellants. 

Firday,  Q.C.,  and  J.  G.  Wood,  for  the 
respondents. 

Finlay,  Q.G.,  raised  the  preliminary  ob- 
jection that  no  appeal  lay. — There  is  no 
appeal  from  the  opinion  of  a  Coxn<t  on  a 
Case  stated  under  section  19  of  the  Arbi- 
tration Act,  1889— iTn^A*  v.  The  Taher- 
rmde  Permxjment  Building  Society  (1)  and 
Jonss  V.  The  Victoria  Graving  Dock  Com- 
pany (2).  The  point  was  not  raised  in 
Eley  V.  Th^  Positive  GoverwmefrU  Security 
Life  Assurance  Company  {Limited)  (3). 

Coimsel  for  the  appellants  were  not 
called  upon. 

LiNDLET,  L.J. — I  do  not  think  we  need 
trouble  you  upon  this  point.  I  think 
it  is  quite  obvious,  when  it  is  threshed 
out,  that  the  right  of  appeal  is  prima  facie 
given,  and  not  taken  away.  It  certainly 
is  not  within  either  the  decision  or  the 
mischief  sought  to  be  guarded  against  by 
the  case  of  Knight  v.  The  Tahemacle 
Building  Society  (1),  to  which  our  atten- 
tion was  called,  and  certainly  there  was  an 
appeal  before.  I  think  the  preliminary 
point  fails. 

BowEN,  L.J. — I  am  of  the  same  opi- 
nion. I  must  say  that  in  the  case  of 
Knight  v.  The  Tahemacle  Permanent 
BwUding  Society  (1)  we  all  thought  what 
the  Lord  Justice  has  just  expressed  ought 
to  be  the  law.  This  is  what  I  said,  and  I 
read  it  because  I  am  certain  it  is  what  the 
other  members  of  the    Court    thought: 

(1)  ArUe,  p.  33;  Law  Rep.  [1892]  2  Q.B.  613. 

(2)  Law  Rep.  2  Q.B.  D.  314. 

(3)  46  Law  J.  Rep.  Exch.  461 ;  Law  Rep. 
1  Bx.  D.  88. 
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In  re  KirJUeatiMm  Local  Board  and  Stockton 
"  The  Arbitration  Act,  1889,  in  order  to 
assist  arbitrators,  has  given  power  to  an 
arbitrator  to  take  the  opinion  of  the 
Court  in  two  ways.  He  may  state  his 
award  in  the  form  of  a  Special  Case. 
When  that  is  done,  the  arbitrator  has 
exhausted  his  powers;  he  has  made  his 
award  in  such  a  shape  that  the  opinion  of 
the  Court  will  determine  the  rights  of  the 
parties,  and  turn  the  award  into  one 
groove  or  the  other.  Therefore  the  opi- 
nion of  the  Court  is  in  that  case  an 
effective  determination  of  the  rights  of  the 
parties.  I  do  not  doubt  that  in  such  a 
case  thei'e  might  be  an  appeal  from  the 
decision  of  the  Divisional  Court  upon  a 
Special  Case."  The  truth  is  that,  under 
the  Conunon  Law  Procedure  Act,  section 
5,  the  Special  Case  is  to  be  stated  in  this 
way,  and  it  has  been  frequently  held  that 
an  appeal  lay  to  the  Court  of  Appeal  in 
cases  under  that  Act.  In  KnigJU  v.  The 
Tahemade  Permanent  Building  Society  (1), 
we  said  that  the  same  rule  applied,  and 
that  there  was  an  appeal,  but  not  where 
the  arbitrator  had  not  stated  his  award  in 
the  form  of  a  Special  Case,  but  asked  the 
opinion  of  the  Court  in  order  to  assist 
him,  by  way  of  interlocutory  proceeding, 
to  form  his  final  judgment.  It  was  held 
that  in  that  last  mentioned  case  no  appeal 
could  lie,  on  the  ground  that  it  was  an 
interlocutory  proceeding,  and  therefore 
distinguishable  from  the  other  class  of 
cases.  But  this  case  belongs  to  the  general 
rule,  and  does  not  come  within  section  19 
at  all. 

Smith,  L.  J.,  concurred. 

The  case  was  then  argued  on  the  merits. 

LiNDLEY,  L.J. — The  question  raised  by 
the  appeal  is  whether  the  arbitrator  in  his 
award  has  exceeded  his  power  in  award- 
ing a  sum  of  25,000Z.  to  the  joint  board, 
to  which  I  will  refer  presently,  in  respect 
of  certain  mains,  pipes,  and  fittings  which 
have  been  purchased  by  the  Kirkltotham 
Local  Board. 

In  order  to  understand  the  position  of 
afiairs  and  the  points  of  law  which  have 
been  discussed,  it  is  necessary  to  refer 
shortly  to  what  the  Act  of  Parliament  of 
1876  is  really  about,  and  with  what  it 


Water  Board  Arbitration^  -^PP- 
deals.     It  appears  that  before  1876  there 
was  a  waterworks  company,  called  the 
Stockton,     Middlesbrough,     and    Yarm 
Waterworks  Company,    which  supplied 
Stockton,  Middlesbrough,  and  its  neigh- 
bourhood with  water ;  and  it  appears  from 
the  recitals  in  the  Act  of  1876  that  the 
population  of  that  district  had  veiy  much 
increased,  and  that  it  would  be  for  the 
benefit  of  the  public  if  the  undertaking  of 
the  waterworks  company  were  acxjmred 
by  the  two  corporations  of  the  towns  of 
Stockton    and    Middlesbrough.    Acoord- 
^g^y>  ^y  section   15   of  that  Act,  pro- 
vision is  made  for  the  purchase  by  those 
corporations  of  the  waterworks  company, 
and  of  its  undertaking  and  works,  upon 
terms  of  what  I  should  call  liberal  pay- 
ment of  compensation.     It  was  further 
part  of  the  scheme  of  this  Act  that  the 
undertaking  of  the  waterworks  company 
should,  after  payment  by  the  corporations, 
be  vested  in  a  joint  board,  which  is  con- 
stituted of  twelve  members,  six  appointed 
by  each  corporation.     They  are  to  have 
the  undertaking   vested   in  them   undesr 
section  17,  and  they  are  to  work  the  im- 
dertaking  of  the  company  under  the  pro- 
visions of  the  Act  of  Parliament.     P^  of 
the  scheme  of  the  Act  was  to  extend  the 
limits  for  the  supply   of  water  by  the 
corpoiutions,  or  by  the  joint  board,  which 
for  tliis  purpose  may  be  considered  to  re- 
present them.     And  what  is  important  to 
bear  in  mind  is  that  the  joint  board,  who 
are  the  sellers,   to  which   I   shall  have 
occasion  to  refer  presently,  have  no  exist- 
ence whatever  for  any  purpose  whatever, 
except  under  and  for  the  purposes  defined 
by  the  Act  of  Parliament.     They  came 
into  existence  for  certain  purposes,  on  cer- 
tain terms  and  certain  conditions,  with 
certain  statutory  powers,  and  in  consider- 
ing their  rights  as  between  themselves  and 
the  Kirkleatham  Local  Board,  to  which  I 
will  allude  presently,  it  is  important  to  bear 
in  mind  that  the  vendors  are  not  the 
ordinary  owners  of  a  going  concern  or  of 
a   business ;   they  are  a  statutory  body 
created  under  certain  conditions. 

Now,  the  extended  limits  within  which 
water  is  to  be  supplied  by  the  two  cor- 
porations or  by  the  joint  board,  after 
the  undertaking  of  the  waterworls  com- 
pany  should    have    been    acquired,  are 
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In  re  KirMeathani  Local  Board  a/tid  Stockton 
stated  in  section  4  of  the  Act  of  Parlia- 
ment   to  which   I   am  alluding.     Those 
limits  include  Kirkleatham,  which  has  a 
local  board,  and  the  section  says :  ''  The 
limits   of   this   Act    for    the    supply   of 
water  shall  comprise  and  include  the  com- 
pany's present  limits,  and  the  parishes, 
townships,  and  places,  or  parts  of  parishes, 
townships,  and  places,  set  forth  in  the  first 
schedule."    Then  follows  a  proviso  which 
is    all-important,  hecause    it  shews  the 
terms   and  conditions    upon    which  the 
limits   of    the    operations    of   the   joint 
board  are  defined  by  Act  of  Parliament : 
"Provided  always  that  the  joint  board 
hereinafter  constituted  shall,  when  so  re- 
quired by  the  sanitary  authority  of  any 
district    beyond  the  boundaries  of   the 
horoughs  of  Stockton  and  Middlesbrough 
respectively,  sell  to  such  sanitary  authority 
all  mains,  pipes,  and  fittings  belonging 
to  the  joint  board  within  that  district " — 
that  is,  the  buying  district — "  other  than 
and  except  the  mains,  pipes,  and  fittings 
used  for  service  beyond  the  limits  of  that 
district,  at  a  price  to  be  fixed,  in  deilEtult 
of  agreement,  by  an  arbitrator  to  be  ap- 
pointed for  that  purpose  by  the  Local 
Government  Board,  on  the  application  of 
either    party ;  and  after  such   sale  the 
joint  board  shall  cease  to  supply  water 
within  such  district." 

Now  what  is  the  meaning  of  that) 
The  meaning  of  that  appears  to  me  to  be 
reasonably  plain.  The  joint  board,  having 
been  called  into  existence  under  this  Act, 
and  created  by  the  Act  for  the  purposes 
of  the  Act,  are  to  have  the  extended 
powers  conferred  by  the  Act  upon  this 
condition  :  that  if  the  local  authority  in 
^y  of  the  enumerated  townships  shall 
require  the  joint  board  to  sell  to  them  the 
mains,  pipes,  and  fittings  within  that  dis- 
trict, and  not  required  for  any  other  dis- 
trict, thereupon  the  joint  board  shall 
cease  to.  supply  that  district. 

Now  what  strikes  one  forcibly  on  the 
reading  of  this  section  is  this,  that  there 
tt  not  a  word  in  it  about  compensation, 
Mid  compensation  is  not  the  principle 
Ijpon  which  that  section  is  based  at  all. 
^^  joint  board  are  by  the  statute  to 
c^ase  to  supply  water  in  the  purchasing 
aistapict  after  it  has  received  the  requisite 
notice,  and  payment  for  the  mains,  pipes, 
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and  fittings.  It  is  true  that  as  soon  as 
the  joint  board  ceases  under  the  statute 
to  have  the  power  to  supply  water  to  the 
purchasing  district,  the  purchasing  dis- 
trict acquires  the  right  to  supply  water 
within  the  same  district,  under  section 
51  of  the  Public  Health  Act.  But  what 
the  joint  board  have  to  sell  and  what  they 
have  to  be  paid  for  is  simply  "  mains, 
pipes,  and  fittings,"  and  it  is  no  part  of 
the  scheme  of  this  legislation  that  they 
should  be  compensated  for,  or  paid  for^ 
the  right  to  supply  the  purchasing  dis- 
trict with  water,  which  they  lose  without 
payment,  without  compensation,  by  force 
of  the  4th  section  of  this  Act  of  Parlia- 
ment. 

Now,  bearing  that  view  in  mind,  we 
approach  the  award  of  the  arbitrator.  ' 
The  arbitrator  has  under  the  order  of  the 
Court  stated  his  award  in  the  form  of  a 
Special  Case,  and  he  says  that  before 
him  the  buyer  and  the  seller — that  is,  the 
Kirkleatham  Board  on  the  one  part,  and 
the  joint  board  on  the  other — differed  in 
their  views  as  to  the  principle  upon 
which  the  price  of  these  mains,  pipes,  and 
fittings  was  to  be  ascertained.  The 
buyers,  the  Kirkleatham  Local  Board, 
contended  that  the  basis  of  calculation 
should  be  merely  the  value  of  the  mains, 
pipes,  and  fittings  regarded  as  plant,  in 
sitUy  capable  of  earning  a  profit.  The 
sellers,  the  joint  board,  contended  that 
they  were  entitled  to  be  paid  in  that 
price  what  is  in  substance  and  effect  com- 
pensation for  the  loss  of  their  right  to- 
supply  the  Kirkleatham  district.  The 
arbitrator  in  the  first  place  adopted  the 
view  of  the  sellers,  and  awarded  25,000^. 
upon  that  basis,  and  nobody  quarrels  with 
the  amount  if  that  is  right.  He  has 
stated  in  the  alternative  that  if  the  basia 
contended  for  by  the  buyers  is  right, 
8,000/.  is  the  amount.  Now,  which  is 
right?  I  quite  agree  with  Sir  Richard 
Webster  that  we  ought  not  to  disturb 
the  finding  of  the  arbitrator  for  the 
larger  amount  of  25,000^.,  unless  we  see 
that  that  is  wrong,  not  by  criticising  the 
figures,  but  by  looking  into  the  terms  of 
the  Act  of  Parliament.  It  appears  to  me,, 
for  reasons  which  I  have  given,  that  the 
award  of  that  larger  figure  is  wrong  ;  and 
that  it  is  wrong  because  he  has,  under 
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vvlour  of  eti^imatmg  or  affixing  or  assessing 
ttH^  |irkv  of  the  mains,  pipes,  and  fittings, 
i>iiJl\'  indiHted  compensation  for  the  loss 
v^t*  the  right  to  supply  water  to  the  dis- 
tinct. That,  to  my  mind,  is  contrary  to 
the  Act  uf  PlBurliament.  I  am  not  sur- 
ih-^hI  that  the  arbitrator  has  gone  wrong, 
U\>M**s  Kx>king  at  the  vendors  as  ordinary 
N^^Kk>»'^  with  Agoing  business,  it  would  be 
wuwuumi^iUv  hiu^l  to  deprive  the  seller  of 
ihHt  hiiftdnt^?  of  his  rights,  without  giving 
hiuk  ixuupensavtion.  But  the  arbitrator 
kwvM  g\^w  wixMig,  in  my  judgment,  by  not 
X'^v^lisang  who  the  vendors  were,  and  by 
not  MHUUK  that  they  were  a  mere  statutory 
H\Uh^u'UY  atH]|uiring  this  property  and  this 
v^^^t-  vipuu  torms  fixed  by  the  Act  of  Par- 
luMUW^t,  which  terms,  as  fixed,  deprive 
\fi\\^\\  k4'  tht»  right  to  compensation  for  the 
\^mk  uf  iht*  profits  which  they  made  by 
^v\i»jil>'iu|j  Kirkleatham. 

lu  UVY  judgment,  therefore,  the  appeal 
\\\\\)^\f  \vi  dlKiiUHHed. 

lUkWWNi  1 4.  J. — I  am  of  the  same  opinion, 
lakv  U^ihI  JuHtioe  Lindley,  I  think  that 
i\\\\  k^^V  to  UuM  section  is  that  it  is  a  sec- 
^utu  \\\\M\  ^^oe»  not  provide  compensation 
\,\i  \\\^  m^lhvH,  but  only  enables  them  to 
^lUi^lu  M  price  for  something  which  is  to 
W  mkidi  and  that  something  which  is  to  be 
kMiiU  in  diiilued,  in  language  which  precludes 
\,\\\\  iMuriitlbility  of  mistake,  as  the  mains, 
|a|tci»,  iKuA  fittings  belonging  to  the  sellers 
w  i(  hill  tlic  district.  A  section  so  framed, 
mt  It  wtH»mH  to  me,  excludes  from  the  cal- 
iiuUtitui  of  the  price  any  reference  to  the 
iUtjiiivHtion  of  the  sellers,  in  consequence 
iif  (hts  Act  of  Parliament,  of  their  right 
Ui  MUpply  water  within  the  district ;  and, 
Hlthough  there  might  be  an  apparent  in- 
jUMtiiHi  in  an  Act  of  Parliament  which 
dttjiiivtw  the  joint  board  of  this  right  to 
MUpply  the  district  without  compensation, 
ilut  (lUHiumstances  of  the  case  shew,  as  the 
laitnl  JuHtioe  has  explained,  that  it  really 
IN  (ill  apparent  injustice  only,  and  that  the 
Ui|y(iHlature  may  well  have  intended,  as 
uiM|UUHtionably  they  have  said,  that  what 
I  hit  Mullera  have  to  receive  is  price  as  dis- 
( ihoi  tVom  compensation. 

Now,  if  there  is  a  price  to  be  paid,  it 
NtMUiiH  to  me  that  the  price  can  only  be 
HMCHU'tained  upon  one  basis  ;  and  that  basis, 
Mubjoot  to  one  or  two  remarks  which  I 


shall  make  in  a  moment,  is  roughly  de- 
scribed at  the  beginning  as  the  contention 
of  the  Kirkleatham  Local  Board.  It 
seems  to  me  that  what  is  the  price  must 
be  ascertained  by  taking  what  would  be 
the  reasonable  sum  for  a  willing  purchaser 
to  pay  for  these  pipes,  as  pipes  capable  of 
earning  a  revenue  in  the  district  which 
they  cover  by  supplying  the  district  which 
they  cover.  That  basis  of  calculation  is 
cei-tainly  not  the  basis  of  calculation  whidi 
has  been  adopted  by  the  arbitrator  in 
arriving  at  the  25,0002.  He  first  states 
the  contention  of  the  joint  board,  which, 
although  he  excludes  prospective  chances 
of  earning  revenue,  he  has  in  other  re- 
spects adopted,  in  this  way.  He  says 
that  they  contended  that  **  the  value  must 
be  taken  as  the  value  to  the  seller,  not 
the  value  to  the  buyer,  and  that  as  the 
sale  of  the  mains,  pipes,  and  fittings  was 
coupled  with  an  obligation  on  the  part  of 
the  joint  board  to  cease  to  supply  water 
in  the  Kirkleatham  district,  what  t^e  joint 
board  were  really  parting  with  was  their 
power  of  earning  revenue  by  the  supply  of 
water  through  the  mains,  pipes,  and  fittings 
in  question  in  the  Kirkleatham  district." 
Now,  if  he  has  taken  that  first  alternative 
way  of  stating  the  contention  of  the  joint 
board,  he  has  gone  wrong,  because  he  has 
converted  the  section  giving  price  into  a 
section  that  gives  compensation.  The 
alternative  way  in  which  he  states  it  really 
comes  to  the  same  thing.  He  says  in  the 
alternative  that  their  contention  was  '^  ihsA 
at  all  events  the  value  to  them  " — ^that  is, 
the  joint  board — *'  of  the  mains,  pipes,  and 
fittings  was  to  be  measured,  not  by  the 
cost  of  providing  and  laying  them  down, 
but  by  the  revenue  which  the  joint  board 
was  enabled  to  earn  by  their  means." 
That  really  is  expressing  the  principle  of 
compensation  over  again.  The  value  to 
them  of  the  revenue  which  they  were  en- 
abled to  earn  is  a  totally  distinct  thing 
from  the  reasonable  sum  to  be  paid  to  a 
purchaser  for  the  pipes  as  capable  of 
supplying  the  district.  So  that  the  25,0002. 
figure  must  be  wrong. 

Then  comes  the  question — ^is  the  other 
figure  right  9  It  seems  to  me  that  only 
two  alternatives  were  placed  before  the 
arbitmtor— the  25,000^.  and  the  8,0002. 
Unless  we  could  see  that  the  8,000/.  was 
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arrived  at  upon  a  clearly  wrong  principle, 
it  would  not  be  our  duty  to  send  back 
this  to  the   arbitrator  in  order  that  he 
should  remeasure  the  whole  thing  upon  a 
standard   that  was  never  supplied  to  him 
during  the  argument,  and  to  which  the 
evidence  was  not   directed.     But  so  fkr 
fix)m  thinking  it  is  clear  that  he  has  not 
taken  the  right  basis,  it  seems  to  me  that, 
reading  his  language  clearly  and  justly, 
taking  the  figures  which  have  been  sup- 
plied to  us,  the  true  and  the  better  infer- 
ence is,  that  he  has  taken  the  right  basis. 
He  states  it  at  all  events  correctly.     He 
says,  "  It  was  contended  on  behalf  of  the 
Eirkleatham  Local  Board  that  the  basis 
of  calculation  shovdd  be  merely  the  value 
of  the  mains,  pipes,  and  fittings  regarded 
as  plant   in  situ  capable  of  earning  a 
profit,"  and  that  is  reaUy  the  correct  way 
of  looking  at  it.     If  the  matter  stood 
there,  nothing  could  be  said  against  the 
award,  which  alleges  with  regard  to  the 
8,0002.,  in  effect,  that  it  is  arrived  at  upon 
the  basis  contended  for  by  the  Elirkleatham 
Local  Board.     He   says,  "  If  the   Court 
ahould  be  of  opinion  that  I  was  wrong  in 
adopting  the   basis  of  calculation  afore- 
said, and  that  the  basis  contended  for  by 
the  Kirkleatham  Local  Board  shovdd  have 
been  adopted,  then  I  award  8,0002. "—-that 
is  to  say,  if  you  read  his  language  feirly, 
that  8,0002.  is  the  proper  figure  if  the 
basis  of  calculation  is  that  the  value  should 
be  taken  of  the  mains,  pipes,  and  fittings 
regarded  as  plant  in  situ  capable  of  eam- 
iiig  a  profit. 

^e  difficvdty  is  caused  because,  after 
having  stated  what  is  the  basis  of  the  con- 
tention of  the  Kirkleatham  Local  Board, 
he  proceeds  to  tell  us  how  they  tried  to 
^"liarshal  their  evidence  in  order  to  com- 
plete a  calculation  upon  that  basis.     He 
said,  "This  value  they    arrived    at   by 
taking   the    cost   of    the    mains,    pipes, 
and  fittings,  of  laying  them  down,  and 
^*^iig  good  the  ground,  and  deducting  a 
sum  for  depreciation."    Now  if  that  was 
put  forward  as  the  principle  upon  which 
the  price  should  be  taken — the  principle 
of  price  between  the  seller  and  buyer  of 
things  which   are  capable  of  earning  a 
profit,  and  which  were  placed  for  the  pur- 
pose of  being  actually  engaged  in  earning 
Vol.  62.— Q.B. 
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a  profit — if  that  was  to  be  simply  the  cost 
of  the  mains,  pipes,  and  fittings,  of  laying 
them  down  and  making  good  the  ground, 
I  say  that  that  was  not  the  right  measure. 
But  it  Ls  not  put  forward  as  the  basis ;  it 
is  put  forward  as  the  only  way  in  which 
they  could  frame  their  case  so  as  to  give 
evidence  which  would  come  up  to  the 
standard  or  measure  required. 

I  think  the  truth  is  that  was  the  only 
way  they  saw  of  measuring,  the  only  way 
which  the  circumstances  allowed,  which 
were,  of  course,  as  the  Lord  Justice 
has  pointed  out,  peculiar,  of  measuring 
upon  the  basis  which  they  said  was  the 
right  one,  and  I  am  not  at  all  certain  that 
they  could  have  got  nearer  to  it.  It  cer- 
tainly, therefore,  may  be  said,  I  think 
fairly,  that  the  arbitrator  has  taken  the 
right  basis,  and  has  gone  as  near  it  as  he 
could  by  taking  as  near  as  possible  the 
evidence  as  near  the  desired  end  as  the 
case  admitted  of.  I  think  I  could  see 
cases  where,  of  course,  that  would  not 
come  at  all  near  the  right  measiu*e ;  but 
in  this  particular  case  of  the  arbitration 
which  was  before  the  arbitrator  it  seems 
to  me  that  there  was  no  reason  to  think 
that  it  was  not  as  near  an  approach  to  the 
measure  of  calculation  as  the  parties  could 
make. 

If  that  is  so,  there  is  nothing  wrong  in 
this  award ;  on  the  contrary,  I  think  my- 
self that  it  is  right.  I  am  convinced  that 
it  is  right,  and  I  think  the  figures  are 
right,  because  it  seems  to  me  that  both 
parties  before  the  arbitrator  were  satisfied 
to  take  their  respective  bases  as  respec- 
tively proved  by  the  figures  which  they 
marshal  under  each  head  ;  and  just  as  the 
25,0002.  must  be  taken  for  the  purpose  of 
this  enquiry  to  be  the  true  figure  if  the 
contention  of  the  joint  board  as  to  their 
basis  of  calculation  is  correct,  so  there  was 
never  any  dispute  or  doubt  but  that  8,0002. 
was  the  maximum  figure  which  ought  to 
be  paid  if  the  mains,  pipes,  and  fittings 
were  to  be  valued  as  in  situ  and  capable 
of  earning  a  profit. 

Smith,  L.J. — I  am  also  of  opinion  that 

the  judgments  of  my  brothers  Pollock  and 

Vaughan  Williams  should  be  upheld.     I 

think  it  important,  as  indeed  has  been 
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pointed  out  by  Lord  Justice  Lindley,  in 
considering  the  true  construction  of  this 
section  4  of  the  Act  of  1876,  to  see  clearly 
what  was  the  purview  of  the  Act  in  which 
that  section  is  to  be  found. 

Now,  to  state  it  shortly,  there  was  a 
waterworks  company  at  Stockton  and 
Middlesbrough,  formed  under  certain  Acts 
prior  to  1876,  and  in  1876  the  Corpora- 
tions of  Stockton  and  Middlesbrough  went 
to  Parliament  for  vastly  increased  powers, 
and  vastly  to  enlarge  their  area  over  which 
they  asked  to  be  allowed  to  supply  water. 
It  seems  to  me  that  the  Legislature  gave 
the  Stockton  and  Middlesbrough  CJorpora- 
tions  the  powers  they  asked,  subject  to 
one  proviso,  and  that  is — You  may  go  on 
supplying  the  districts  named  in  the  Act 
with  water  until  any  of  the  sanitary  au- 
thorities, Kirkleatham  or  other  authori 
ties,  come  in  and  say  that  they  want  to 
supply  the  water  themselves. 

Now,  I  wish  to  point  out  and  to  em- 
phasise this,  that  they  have  got  no  abso- 
lute monopoly  of  the  supply — that  is,  the 
joint  board,  as  the  board  formed  under 
this  Act,  have  no  absolute  monopoly  of 
supplying  water.  They  have  only  a 
monopoly  subject  to  defeasance — that  is, 
they  have  only  a  monopoly  of  supplying 
water  over  the  Kirkleatham  district 
imtil  the  local  authority  comes  in  and 
says,  I  want  to  do  it  myself.  That  is 
what  the  Legislature  gave  to  the  Stock- 
ton and  Middlesbrough  Corporations,  or 
to  this  joint  board.  Then,  that  being 
so,  the  question  arose  when  the  parties 
were  before  Parliament:  "Suppose  any 
sanitary  authority  comes  in  and  says,  I 
want  to  supply  the  water  myself — what  are 
they  to  pay  for  1 "  Now,  of  course,  they 
have  got  to  pay  for  what  the  others  have 
to  sell,  as  prescribed  by  the  Act.  But 
had  these  corporations  the  right  to  sell 
the  right  of  supplying  water  in  Kirk- 
leatham) I  say  they  had  not,  for  the 
simple  reason  that  this  Act  only  gave 
them  the  right  to  sell  in  Kirkleatham  till 
Kirkleatham  said,  I  am  going  to  do  it 
myself.  But  the  whole  of  this  argument 
is  based — and  it  was  a  very  ingenious  argu- 
ment of  Sir  Bichard  Webster^s — on  the 
assumption  that  what  the  Kirkleatham 
people  were  buying  was  not  only  the 
mains  and  the  pipes  and  so  on,  but  the 


right  to  supply  water  thereafter,  which 
they  only  got  by  reason  of  section  4.  I 
only  wish  to  point  out  that  it  seems  to  me 
that  this  Act  of  Parliament  did  not  give 
the  joint  board  an  absolute  right  to  supply 
water  which  they  could  sell ;  it  only  gave 
them  a  right  to  supply  water  until  the 
Kirkleatham  authority  said,  I  am  going 
to  supply  it  myself. 

Now,  then,  what  have  they  got  to  sell! 
The  statute  is  perfectly  plain ;  it  is  that 
they  are  to  sell  the  mains,  pipes,  and  fit- 
tings belonging  to  the  joint  board.  That 
is  what  they  have  got  to  sell,  and,  as  Mr. 
Finlay  said,  there  is  not  a  wcard  here  that 
they  were  also  to  sell  a  right  which,  in  my 
opinion,  did  not  exist,  when  once  the 
Kirkleatham  Local  Board,  under  that 
statute,  came  in  as  they  were  entitled 
to  do — the  right  to  supply  water.  Hav- 
ing only  the  mains,  pipes,  and  fittings 
to  sell,  how  are  they  to  be  paid  fbr 
them  1  They  are  to  be  paid  for  at  a  price 
to  be  fixed  by  an  arbitrator.  The  point 
put  by  Mr.  Finlay  in  argument  was  veiy 
apposite.  He  said,  supposing  the  joint 
board  had  put  down  10,000X  worth  of 
mains,  pipes,  and  fittings  in  Kirkleatham 
on  the  1st  of  April,  and  on  the  1st  of 
May  the  Kirkleatham  people,  as  they 
were  entitled  to  do  under  the  statute, 
said.  We  want  to  supply  ourselves  with 
water,  and  this  section  4  is  brought  into 
play,  what,  prima  facie — supposing  there 
had  been  no  deterioration  in  the  pipes,  and 
no  advancement  in  the  value  of  the  pipes 
— in  those  circumstances  would  Kirk- 
leatham have  to  pay  1  I  answer  unhesi- 
tatingly, 10,000^.  and  no  more,  because 
that  is  what  has  to  be  sold,  and  that  is 
what  has  to  be  bought.  It  is  a  fidlacy  to 
try  and  include,  as  the  arbitrator  has  in- 
cluded, in  this  case,  at  the  instance  of  the 
joint  board,  a  right  which  they  never  had 
to  sell — namely,  the  right  of  being  allowed 
to  supply  water,  which  has  been  taken 
away  from  them.  In  my  judgment,  there- 
fore, at  any  rate  the  25,000/.  is  wrong. 

Now  I  come  to  the  other  sum.  It  seems 
to  me  that  the  8,000/.  is  right  in  principle, 
assuming  that  there  were  no  special  cir- 
cumstances except  ordinary  depreciation, 
which  has  been  allowed  for,  as  I  under- 
stand. It  seems  to  me  that  the  right  way 
to  assess  the  value  of  the  price  of  the 
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mains,  pipes,  and  fittings  which  the  joint 
board  have  to  sell,  was  the  way  in  which 
the  arbitrator  has  done  it  in  tlus  case. 
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Solicitors— J.  G.  Lincoln,  agent  for  J.  T.  Belk, 
Middlesbrough,  for  appellants ;  H.  O.  Sontter, 
for  respondents. 


1893.  *)   HARE  AND  ANOTHER  V,   ELMS 

Jan.  24.  )  and  others. 

Ltmdlord  and  Tenant  —  ForfeUiMre  — 
Common  Law  Procedure  Acty  1860,  «.  1 — 
Rdief—ParUea  necessary  to  Application — 
Lessee — Assigns —  Underlessee. 

By  the  Corrmum    Law   Procedure  Act 
(23d&24  Vict,  c.  126),  *.  I,  it  is  enacted 
that  "  in  the  case  of  any  ejectment  for  a 
forfeitiire  brought  for  noii-payment  ofrent^ 
the  Court  or  a  Judge  shall  have  power^ 
upon  rule  or  svjmmonSy  to  give  relief  in  a 
mrnnary  manner^  up  to  and  within  the 
like  time  after  execution  executed^  and  sub- 
ject to  the  swme  terms  and  conditions'  in 
oU  respectSy  as  to  payment  of  rent,  costs^ 
and  otherwise,  as  in  the  Court  of  Chamcery  ; 
and  if  the  lessee,  his  executors,  adminis- 
trators, or  assigns,  shaU  upon  such  pro- 
ceedings be  relieved,  he  and  they  shaU  hold 
the  demised  lands  according  to  the  lease 
^eof  made,  without  any  new  lease  " : — 
Sold,  that,  after  judgment  and  execution, 
(fiO  ret^f  could  be  given  to  am,  assignee  of 
iJiA  ^^^>  ^^  underlessee,  or  a  mortgagee, 
^a^t/  other  person  interested  in  t/he  lease, 
^ftU^  ^he  original  lessee  was  made  a  party 
fo  the  application,  or  good  ground  shewn 
for  omitting  to  do  so. 

This  was  an  appeal  fix)m  the  Master, 
which  the  Judge  at  chambers  had  referred 
w)  the  Court  upon  a  summons  for  relief 
«nder  section  1  of  the  Common  Law  Pro- 
cure Act,  1860,  taken  out  by  the  appli- 
^^*^^,  a  building  society,  who  were  mort- 
§^ees  by  way  of  suVdemise  of  certain 
premises,  of  which  the  plaintiflfe  were 
w^ersioners. 


It 

1880, 


^•Ppeared  that  on  the  7th  of  July, 
®iie  Newman  granted  nine  leases  of 


Water  Board  Arbitration,  App. 
nine  different  houses  (the  property  now 
in  question)  to  one  Siler ;  Siler  assigned 
to  Roberts;  Roberts  sub-leased  to  one 
Hears;  and  Hears  mortgaged  the  pro- 
perty by  way  of  sub-demise  to  the  appli- 
cants. 

Default  was  made  in  payment  of  ground- 
rent,  and  on  the  Slst  of  Hay  the  respon- 
dents issued  a  writ  for  recovery  of  posses- 
sion, and  recovered  judgment  by  default, 
and  issued  execution  and  obtained  posses- 
sion. 

This  summons  was  taken  out  within 
six  months  of  the  date  of  judgment. 

T.  WUles  GhUty,  for  the  appellant.— Un- 
der the  Common  Law  Procedure  Act,  1860, 
s.  1,  the  Court  can  grant  relief  to  a  lessee ; 
and  the  section  equally  applies  to  an  undei*- 
lessee.  The  Court  will  grant  relief  in 
any  case  where  before  the  passing  of  that 
Act  a  Court  of  equity  would  have  granted 
relief.  A  Court  of  equity  would  have 
granted  relief  here — WMer  v.  Smith  (1). 

[Collins,  J. — There  the  lessee  was  a 
party ;  here  he  is  not.] 

[Day,  J. — In  that  case  all  parties  were 
before  the  Court ;  in  this  case  the  original 
lessee  may  come  at  any  time  for  relief] 

Frank  Cover,  for  the  respondents,  here 
intimated  that  his  clients  had  been  all  along 
prepared  to  grant  a  new  lease  on  terms 
similar  to  the  old  lease,  and  substituting 
the  appellant  for  the  original  lessee. 

T,  Willes  Chitty, — A  new  lease  is  not  ne- 
cessary— Berney  v.  Moore  (2).  11  Anne, 
c.  2,  was  passed  to  meet  this  very  case. 
The  presence  of  the  original  lessee  is  not 
necessary ;  and  if  it  is,  it  is  the  duty  of 
the  other  side  to  bring  him  here.  Doe  d. 
Wyatt  V.  Byron  (Z)  and  Doe  d.  WhitfiM  v. 
Roe  (4)  shew  this.  It  is  true  these  cases 
refer  to  relief  before  judgment,  but  that 
makes  no  difference,  as  the  writ  itself 
works  a  forfeiture. 

Frank  Cover,  for  respondent. — There  is 
a  fundamental  distinction  between  relief 
before  and  after  judgment  and  execution. 
In  relief  before  judgment,  no  new  lease  is 
required  because  the  old  lease  is  still  sub- 

(1)  2  Vem.  103. 

(2)  2  Ridg.  (Ir.  Eep.)  810. 

(3)  1  Com.  B.  Rep.  623 ;  14  Law  J.  Rep.  O.P. 
207. 

(4)  3  Taunt.  402. 
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sisting.  After  judgment  and  execution 
the  original  lease  is  gone,  and  the  lessee  is 
relieved  from  the  bimien  of  the  covenants. 
Wdiberv,  Smith  (1)  shews  that  Courts  of 
equity  would  not  grant  relief  to  under- 
lessees  unless  they  consented  to  stand  in 
the  shoes  of  the  original  lessee.  Whether 
the  underlessee  has  any  equity  at  all  to 
relief  is  a  question  to  be  tried  between  the 
parties,  of  whom  the  lessee  is  one. 

[He  also  argued  that  an  underles.see  does 
not  come  within  the  provisions  of  section  1 
of  the  Common  Law  Procedure  Act,  1860, 
at  all.] 

T.  WiUea  Chitty,  in  reply. 

Day,  J. — This  case  is  one  which  has 
been  referred  to  us  by  the  learned  Judge 
at  chambers  for  our  decision,  and  it  seems, 
as  I  understand  it,  to  involve  the  question 
whether  relief  can  be  given  against  for- 
feitiu*e  to  an  under-tenant  who  seeks  relief 
as  against  the  landlord,  and  incidentally, 
no  doubt,  seeks  relief  as  against  the  lessee 
of  the  landlord — ^he  does  not  bring  the 
lessee  before  us ;  and  he  asks  to  have  the 
old  lease  restored,  and  the  old  liability  of 
the  lessee  restored,  without  giving  the 
lessee  any  opportunity  of  shewing  cause 
against  such  an  application.  We  have  to 
determine  whether  such  an  application  is 
to  be  granted  or  not. 

Now  I  do  not  propose  to  base  my  judg- 
ment upon  any  determination  of  statutory 
rights  existing  of  lessees  or  underlessees 
at  all.  I  intend  to  deal  with  the  question 
in  a  broader  sense,  and  to  consider  whether 
redress  can  be  given — whether  at  law  or  in 
equity,  under  statute  or  not  luider  statute 
— in  the  absence  of  the  original  lessee. 

This  is  an  old  lease,  or  at  least  a  lease 
for  a  long  term,  which,  after  various  un- 
derleases, has  now  found  its  way,  a»s  to  a 
certain  portion  of  the  term,  into  a  build- 
ing society.  They  are  the  mortgagees  of 
some  interest  in  that  lease.  The  property 
has  been,  in  course  of  time,  parcelled  out 
among  several  occupiers,  and  the  ground - 
rent  has  been  allowed  to  get  into  ari-eai*. 
In  the  result,  the  lessor,  not  being  able 
to  obtain  his  ground-rent,  has  brought 
an  action  of  ejectment.  He  has  not  only 
brought  an  action  of  ejectment,  but  has 
recovered  judgment  in  the  action,  and  has 
obtained  execution,  and  he  has  done   all 


that  in  him  lay,  not  only  to  avoid  tiie 
lease,  but  to  enforce  the  forfeiture ;  and 
he  has  enforced  the  foi'feiture  and  is  now 
in  possession  of  the  property. 

The  present  lypplicants,  the  moitgageee 
of  underlessees,  say  they  have  had  notice  of 
these  proceedings,  and  that  they  come 
within  the  statutory  period  of  six  months 
to  obtain  relief.  I  do  not  like  to  say  there 
is  no  doubt  whatever,  because  we  have 
heard  some  argument  otherwise  on  the 
subject,  and  I  do  not  wish  to  pronounce 
any  opinion  upon  that  argument,  for  the 
reasons  which  I  gave  a  moment  ago,  but 
they  may  very  likely  have  a  remedy.  I 
am  very  far  from  saying  at  present  that 
they  have  not  a  remedy.  I  think  it  is  not 
at  all  improbable  that  the  mortgagees, 
whether  they  are  mortgagees  as  under- 
lessees  or  otherwise,  have  a  remedy  against 
forfeiture  under  such  circumstances ;  but, 
to  my  mind,  it  is  quite  clear  that  what- 
ever remedy  they  have  they  must  enforce 
in  the  proper  manner — and  to  enforce  it 
in  a  proper  manner  they  must  take  care 
to  bring  the  proper  parties  before  the 
Court,  or  make  adequate  excuse  for  not 
doing  so,  which  excuse  does  not  appear 
before  us. 

Now,  in  my  judgment,  this  must  be  tried, 
if  I  may  so  say,  historically — ^we  must  try 
and  find  out  what  the  original  principle 
was,  and  what  the  practice  was  prior  to 
comparatively  recent  statutes.  As  I 
understand  it,  the  practice  with  reference 
to  ejectment  for  non-payment  of  rent  was 
more  or  less  the  same  at  law  and  in 
equity.  I  do  not  wish  to  say  that  it  was 
identical  either  in  form  or  in  extent.  At 
law,  for  a  great  length  of  time,  it  un- 
doubtedly has  been  the  practice  of  the 
Courts  to  restrain  the  further  prosecution 
of  actions  of  ejectment  brought  for  alleged 
forfeiture  for  non-payment  of  rent,  upon 
bringing  into  Court  the  rent.  The  Courts 
were  long  in  the  habit  of  looking  upon 
forfeiture  for  non-payment  of  rent  as 
merely  security,  as  it  were,  for  rent  alleged 
to  be  due,  and  therefore  the  common  law 
Courts  would  not  allow  the  action  for  for- 
feiture to  proceed  to  its  final  end,  where 
the  tenant  thought  fit  to  bring  the  money 
into  Court,  just  as  a  forfeitiu-e  could  be 
avoided  by  payment  of  the  I'ent,  even 
though  it  was  not  paid  on  the  day  when 
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it  was  due.    Still,  after  a  certain  length  of 
time  the  Court  looked  upon  payment  after 
the  day,   together  with  interest  and  ex- 
penses, as  equivalent  to  payment  on  the 
day ;  and  ax^ons  of  ejectment  brought  after 
such  payment  were  restrained.    We  know 
that  actions  of  ejectment  at  common  law 
brought  for  forfeiture  for  non-payment  of 
rent  were  habitually  restrained  where  the 
rent  was  brought  into  Court  pending  the 
action.       The  remedy    was    made    more 
dear,  and  was  defined  more  precisely,  and 
determined    more  accurately  afterwards 
by  statute.     The  earliest  statute,  if  I  re- 
member rightly,  was  the  statute  of  4  Geo. 
2.  c.  28.  s.  4,  which  gave  an  easier  remedy 
in  the  case  of  non-payment  of  rent,  and 
which  relieved  the  plaintiff  from  the  em- 
barrassments in  which  he  constantly  was, 
and  relieved  the  landlord  from  the  diffi- 
culty  and   embarrassments  in  which  he 
was  constantly  placed  by  proving  (which 
was  essential  to  the  forfeiture)  a  demand 
for  rent  during  daylight  on  the  very  day 
when  the  rent  accrued  due,  and  not  before 
it  finally  accrued  due — that  is  to  say,  be- 
fore sunset  on  the  day  when  it  became 
due.     It  relieved  him  from  that  embar- 
rassment, and  provided  a  much  simpler 
determination  of  the  right  of  the  landlord 
to  proceed  for  forfeiture ;  and  it  also  pro- 
vided that  if  the  rent  was  paid  with  the 
costs,  and  so  on,   before  judgment  and 
execution,  the  execution  could  not  pro- 
ceed; and  this  enactment  has  been  re- 
peated substantially  in  the  same  form  by 
subsequent  statutes,   and  there  has  also 
been    a    provision    introduced   into    the 
common  law  statutes  which  did  not  exist 
before — ^namely,  that  as  to  enforcing  the 
remedy  which  had  previously  been  given 
in  the  Court  of  equity,  and  in  the  Court  of 
equity  alone.      What  the  Courts  of  law 
did  was  to  restrain  the  action,  and   to 
prevent  the  completion,  if  I  may  say  so, 
of  the  forfeiture.     The  Courts  of  equity 
have  been  in  the  habit  of  doing  more  than 
that.     They  gave   this  remedy :    where 
forfeiture  had  been  completed,  upon  the 
money  being  brought  into  Coiu-t  and  full 
compensation  made  to  the  landlord,  the 
Com-ts  of  equity  were  in   the  habit  of 
feting  a    new   lease  to  be  granted — 
similar,  of  course,  to  the  old  lease — and 
<lii'ectiiig  that  a  new  lease  should  be  exe- 


cuted, and  for  the  purpose,  of  course,  they 
had  before  them  the  lessee,  because  they 
could  not  compel  the  granting  of  a  new 
lease  to  a  man  without  ins, application,  as 
against  the  lessor,  who  had  to  grant  it, 
and  they  only  had  these  two  parties  before 
them.  There  is  no  instance  to  be  found 
— we  have  appealed  to  the  counsel  on  the 
one  side  and  on  the  other  to  suggest  any 
instance — in  which  the  Court  of  equity  has 
ever  directed  a  new  lease  to  be  granted 
where  the  lessee  was  not  before  the  Court 
to  take  the  lease.  The  lessee,  of  course, 
was  ordinarily  the  person  who  made  the 
application.  Applications  by  assignees  of 
lessees,  mortgagees,  and  others  are  com- 
paratively not  very  numerous.  I  shall 
deal  with  one  or  two  cases  to  which  our 
attention  has  been  called  in  a  moment ; 
but  the  ordinary  class  of  applicant  has 
been  a  lessee,  who  has  applied  to  have  a 
lease  granted  to  him  by  the  lessor,  and 
these  two  essential  parties  have  always 
been,  in  all  the  cases  that  I  can  find, 
before  the  Court. 

There  is  a  case  in  the  Irish  Courts 
which  has  been  pressed  upon  us  a  very 
great  deal,  merely  on  account  of  the  form 
of  the  answers  of  one  or  two  Judges, 
which  answers,  as  £ur  as  I  can  understand, 
ai-e  given  with  reference  to  the  facts  of 
the  case,  which,  I  take  it,  must  have  been 
before  the  Judges,  just  as  they  are  in  the 
report  before  every  one  who  reads  the 
answers  of  the  Judges.  The  answers  of 
the  Judges  are  to  be  taken  in  connection 
with  the  questions  put  to  the  Judges; 
and  the  questions  put  to  the  Judges 
must,  in  ail  reason,  be  taken  to  be  put 
with  reference  to  the  facts  of  the  case. 
The  case  is  Bemey  v.  Moorey  reported  in 
2  Ridgwaij,  In  that  case  the  lessee  un- 
doubtedly was  before  the  Court,  and  the 
Court  seems  to  have  thought  it  only  fair 
and  only  reasonable  that  he  should  execute 
this  lease,  and  seems  to  have  thought  it 
mast  unreasonable  for  him  not  to  execute 
the  lease,  and  he  was  directed  to  execute 
the  lease.  That  is  a  jurisdiction  which 
the  Court  of  Chancery  undoubtedly  always 
possessed.  In  the  case  in  Ridgway  it  was 
executed,  no  doubt,  for  the  benefit  of  the 
imderlessees — no  doubt  it  was  for  their 
benefit;  but  it  was  executed  with  the 
privity  of  the  lessee,  who  was  a  party  to 
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the  proceedings,  and  who  was  directed  by 
the  order  of  the  Court  to  execute  the 
lease.  So  that  that  case  is  no  authority 
in  &vour  of  the  appellant. 

It  was  thought  to  be  very  inconvenient 
in  all  cases  to  require  that  a  new  lease 
should  be  executed.  That  was  the  old 
theory  and  notion  of  law — that  the  lease 
was  gone  by  the  entry  under  the  eject- 
ment. The  old  theory  of  law  was  that 
the  lease  was  gone,  and  therefore,  unless 
a  new  lease  were  executed,  there  would 
have  been  no  documentary  evidence  of 
the  title  of  a  tenant  thereafter,  and,  con- 
sequently, the  Courts  of  equity  required 
that  a  lease  should  be  executed,  and  their 
decrees  contained  provisions  for  that  pur- 
pose. As  I  have  said,  it  was  thought  in- 
convenient that  a  new  lease  should  be 
executed.  It  was  only  intended  to  set  up 
the  old  lease ;  that  was  the  only  object  of 
the  new  lease.  AH  that  was  wanted  was 
to  set  up  the  old  lease,  and  the  Legislature 
very  properly  thought  that  the  best  way 
of  setting  up  the  old  lease  was  simply  to 
go  to  the  Courts  of  equity  to  declare  that 
the  old  lease  should  be  set  up.  It  seems 
to  me  that  there  is  no  change  in  the 
remedy  really.  There  is  no  change  in  the 
procedure  substantially.  It  appears  to  me 
that  all  that  was  done  was  to  dispense 
with  the  trouble  and  the  expense  of  having 
a  new  lease  drawn  up,  and  to  relieve  the  par- 
ties fix)m  the  pa)rment  of  the  burdensome 
stamp  duties  which  had  to  be  paid  upon 
the  new  lease.  And,  therefore,  the  Legis- 
lature provided  that  in  future  it  should 
not  be  necessary  to  direct  that  a  new  lease 
should  be  executed,  but  that  the  old  lease 
should  continue  to  be  in  force ;  but  that 
does  not,  to  my  mind,  in  any  way  alter 
the  remedies,  or  rights,  or  the  liabilities 
of  the  parties ;  and  if  it  was  necessary  to 
have  all  the  parties  interested  in  the  lease 
and  in  the  premises  before  the  Court 
before,  it  stiU  continues  to  be  necessary  to 
have  all  the  parties  before  the  Court  now  ; 
and  I  can  find  no  authority  to  the  con- 
trary. 

Our  attention  has  been  called  to  another 
case — the  case  of  Doe  on  the  demise  of 
Whi^ield  V.  Roe  (4).  There  judgment 
was  obtained  and  execution  was  issued.  I 
do  not  know  whether  there  was  a  lease 


there  or  not,  but  there  is  no  doubt  that 
if  there  was  a  lease  the  lease  was  deter- 
mined; it  was  forfeited  and  gone,  but 
afterwards  a  mortgagee  turned  up,  and  ha 
came  to  the  Court,  and  said,  "  I  have  not 
heard  anything  of  these  proceedings;  I 
am  a  mortgagee  for  value.  Kestoreme 
to  my  position."  The  Court  granted  the 
rule  for  that  purpose,  and  after  argument 
and  hearing  Serjeant  Best  in  support  of 
the  rule,  the  Court  determined  that  they 
would  make  the  rule  absolute,  and  Uiey 
did — what]  Not  set  up  any  lease— no- 
thing of  the  kind,  but  they  gave  the  mort- 
gagee that  which  he  asked — ^namely,  to  be 
put  into  possession  of  the  land,  which 
shewed  that  he  was  mortgagee,  and  that 
he  had  a  right  to  the  possession  as  between 
himself  and  the  lessor ;  and,  upon  hearing 
the  lessor,  they  directed  that  the  mort- 
gagee should  retake  possession  of  the  land, 
but  they  did  not  give  him  any  rights  as 
against  the  lessee.  They  did  not  declare 
that  he  had  any  rights  against  the  lessee, 
or  give  any  opinion  at  all  about  the  lease. 
They  carefully  refrained  from  doing  any- 
thing of  the  sort,  and  simply  made  ihe 
rule  absolute,  and  directed  that  the  mort- 
gagee might  have  the  premises  given  up 
to  him.  So  that  whatever  possession  he 
was  entitled  to,  whether  for  a  short  time 
or  for  a  long  time,  or  whether  subject  ta 
liabilities  or  not  subject  to  liabilities,  they 
directed  that  he  should  be  put  in  the 
same  position  as  though  no  ejectment  had 
been  brought  against  him.  That  is  the 
whole  of  the  decision,  as  fiir  as  I  under- 
stand it,  in  Doe  on  the  demise  of  WhUfiM 
V.  Roe  (4).  I  must  call  attention  to  the 
fact  that  in  that  case  nobody  appeared 
to  defend  at  all.  The  judgment  was  re- 
covered against  a  casual  ejector,  and  the 
Court — I  was  going  to  say  without  any 
knowledge,  but  certainly  without  any 
knowledge  appearing  on  the  face  of  the 
report — said  nothing  about  a  lessee  or 
anything  of  the  kind,  if  there  was  a  lessee. 
They  simply  said  that  if  this  man  had 
paid  the  rent  the  lessor  had  got  all  that 
he  was  interested  in,  and  they  let  the 
mortgagee  retake,  if  I  may  use  the  ex- 
pression, or  get  into  possession  of  that 
which  it  was  clear  he  was  entitled  to 
as  between  himself  and  the  person,  who- 
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ever  he  was,  from  whom  he  derived  his 
title. 

Then  there  is  another  case,  the  case  of 
Doe  on  the  demise  of  Wyatt  v.  Byron  (3). 
In  that  case  the  plaintiff  was  the  original 
lessor.     Byron,  I  think,  represented  as- 
signees  of  a  mortgage  hy   underlease — 
they  had  got  a  mortgage  by  way  of  under- 
lease of  the  term,  less  two  days.     In  that 
case  there  was  no  judgment  in  ejectment 
at  all,  but  the  defendants  very  prudently, 
as  soon  as  they  heard  of  the  writ,  and 
before  judgment  could  be  obtained  at  all, 
entered  an  appearance ;  and  having  entered 
an  appearance,  they  at  once  went  before 
the  Judge  in  chambers,  and  said,  "  Exer- 
cise your  jurisdiction ;  we  are  interested  in 
this  land ;  we  ask  you  to  let  us  pay  the 
money  into  Court.     We  could  have  paid 
it  to  the  landlord  at  any  time  before  action ; 
it  was  perfectly  competent  to  us,  interested 
as  we  were  in  the  property,  to  have  ten- 
dered the  lessor  his  rent ;  we  neglected 
to  do  that.      A  writ  has  been  issued  in . 
ejectment;    no  judgment  has   been  ob- 
tained against  us,  no  execution  therefore 
bas  been  issued  ;  we  ask  you  now  to  allow 
us  to- exercise  the  right  which  we  claim  to 
have  of  paying  rent  before  judgment  and 
execution."      The  Judge  admitted  their 
right  to  pay  the  rent  before  judgment  and 
execution.     He  said,  "  Whether  you  are 
mortgagees  or  underlessees,  or  whatever 
you  are,  you  want  to  pay  the  rent  to  the 
lessor.      You  shall  pay  the  rent  to  the 
lessor."     And  the  rent  was  paid,  under 
the  direction  of  the  Court,  to  the  lessor ; 
and  thereupon,  of  course,  they  were  en- 
titled to  be  put  in  just  the  same  position, 
and  to  remain  in  that  position,  as  they 
always  had  been  in.     The  lease  had  never 
heen  determined.      There  was  no  judg- 
ment or  entry  in  ejectment  at  all.     There 
had  been  no  attempt,  as  I  understand,  to 
complete  the  forfeiture ;  and  the  rent  was 
paid,  and  it  was  paid  with  the  sanction  of 
the  Court. 

There  is  no  authority  for,  and  no  right 
'whatever,  to  deal  with  the  matter  in  the 
ahsence  of  the  lessee,  so  far  as  I  can  see. 
^l^e  lessees  were  not  necessary  parties 
there  at  all.  The  lessor  was  a  person  who 
^ted  the  rent.  It  was  immaterial  who 
P^d  it.    Persons  came  forward  and  said, 


"We  are  interested  in  this  pi*operty; 
we  will  pay  the  rent " ;  and  the  Judge 
said,  "  You  are  entitled  to  pay  the  rent." 
That  stayed  the  proceedings  in  ejectment. 
That  was  an  application  to  stay  proceed- 
ings, and  not  to  set  up  a  lease  which  has 
been  determined  formally  by  the  acts  of 
parties  and  by  the  act  of  the  law.  In 
the  present  case  there  has  been  a  judgment 
in  ejectment,  and  an  entry  in  ejectment. 
The  lease  is  determined,  and  we  are  asked 
to  set  up  this  old  lease  as  against  the 
lessees  who  are  not  brought  before  the 
Court.  And  it  is  said  that  they  have  no 
interest  in  the  matter.  To  my  mind 
they  may  have  a  very  great  interest  in  the 
matter,  and  they  may  have  many  equities 
which  might  be  good  equities  in  answer  to 
any  attempt  made  on  the  part  of  anybody, 
whether  mortgagees  or  underlessees,  or 
whoever  they  may  be,  to  saddle  them  with 
the  renewal  of  this  lease.  They  have 
been  relieved  from  this  lease  by  some- 
body's &ilure  to  pay  rent.  What  the 
terms  are  as  between  themselves  and  their 
underlessees  as  to  payment  of  rent,  who 
is  to  pay  rent,  or  who  has  made  de&iult,  I 
do  not  know ;  but  certainly  I  shall  not,  at 
the  mere  suggestion  of  Mr.  Chitty,  find 
they  have  been  acting  fraudulently,  and 
that  the  lessees  are  entitled  to  no  mercy 
or  consideration  because  they  must  be  as- 
sumed to  have  been  acting  fraudulently 
towards  the  building  society.  It  may  be 
that  the  building  society  themselves  are 
to  blame,  and,  for  aught  I  know,  it  may 
be  that  some  of  the  lessees  are  to  blame. 
It  may  be,  for  various  reasons,  that  the 
lessees,  if  they  were  brought  before  the 
Court,  might  be  able  to  shew  very  good 
cause  why  this  lease  should  not  be  set  up 
against  them,  and  why  they  should  not  be 
bound  by  the  covenants  of  which  we  have 
heard  under  the  circumstances  of  this 
case.  It  may  be  that  they  have  been 
relieved,  and  that  they,  having  been  re- 
lieved under  the  circumstances  which 
relieved  them  from  liability,  should  have 
the  burden  reimposed  upon  them.  For 
these  reasons,  I  am  of  opinion  that  this 
apphcation  should  not  be  granted. 

Collins,  J.-^I  am  of  the  same  opinion. 
After  the  elaborate  judgment  of  Mr.  Jus- 
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tice  Day  I  need  only  say  a  very  few  words. 
The  application  is  made  at  the  instance  of 
the  mortgagee  of  a  sub-lessee,  and  he  has 
made  that  application  in  the  absence  of 
the  first  lessee,  as  party  to  the  pro- 
ceedings. 

Now  a  point  has  been  taken  by  the 
learned  counsel  for  the  plaintiflF  that  the 
mortgagee  of  a  sub-lessee  is  not  witliin 
the  1st  section  of  the  Common  Law  Pro- 
cedure Act,  1860 ;  and  he  says  that  is 
their  answer  to  the  whole  case.  It  is  not 
necessary  for  us  to  decide  that  point,  be- 
cause I  am  of  opinion  here  that  whether 
he  is  right  or  wrong  in  that,  the  absence 
of  the  first  lessee  is  a  &ttal  blot ;  but  I 
should  be  sorry  to  give  an  opinion  in 
&.vour  of  the  contention  that  a  sub-lessee 
or  a  mortgagee  by  sub-demise  is  not  within 
the  1st  section  of  the  Common  Law  Pro- 
cedure Act,  1860,  and  I  think  that  the 
point  is  substantially  met  by  the  reasons 
given  by  Mr.  Justice  Henn  in  the  case 
which  has  been  referred  to  in  Ridgtoay, 
He  deals  with  the  question  in  almost  a 
similar  way.  11  Anne  c.  2  is  in  these 
terms :  ''If  such  lessee  or  lessees,  his 
or  their  executors,  administrators,  and 
assigns,  shall  upon  a  Bill  filed  by  them 
be  relieved  in  equity,  he  and  they  shall 
hold  and  enjoy  the  demised  lands  accord- 
ing to  the  lease  thereof  made  without 
any  new  lease  made  thereof  to  him  or 
them."  Mr.  Justice  Henn  asks  "whe- 
ther under-tenants  are  comprehended 
under  the  general  words,  intent,  and  mean- 
ing of  the  Acts  11  Anne  c.  2,  and  4  Geo. 
1.  c.  5,"  and  he  conceives  they  clearly  are, 
and  that  the  interest  of  an  under-tenant 
is  derived  out  of  the  original  lease ;  the 
existence  of  his  interest  depends  on  the 
existence  and  continuance  of  the  original 
lease ;  if  the  original  lease  should  be  de- 
feated, the  interest  of  the  under-tenant 
drops,  of  course.  On  that  reasoning  he 
holds  that  they  are  persons  entitled  to  the 
benefit  of  that  relief.  However,  as  I  have 
said,  I  do  not  think  it  is  necessaiy  to 
decide  that  point  here,  because  I  am  of 
opinion  that  the  lessee  is  a  necessary 
party  to  these  proceedings.  These  pro- 
ceedings are  taken  under  the  1st  section 
of  the  Common  Law  Procedure  Act,  1860. 
That  section  gave  to  the  common  law 
Courts  the  right  of  exercising  an  equitable 


jurisdiction.  It  was  to  be  exercised  on 
the  same  terms  and  conditions  in  all  re- 
spects as  payment  of  rent,  &c.  Ac.— I 
need  not  read  that  further — as  in  the 
Court  of  Chancery.  Prior  to  that  time  the 
common  law  Courts  had  no  such  juris- 
diction. They  could  intervene  at  the 
instance  of,  it  may  be,  a  sub-lessee ;  they 
could  intervene,  before  execution,  to  stay 
proceedings ;  and  when  proceedings  were 
stayed,  then  the  parties  seeking  relief  had 
to  go  to  equity  and  adopt  the  procedure  of 
equity  in  order  to  get  that  relief.  If 
judgment  had  gone,  the  Court  of  common 
law  could  do  nothing,  and  the  person 
seeking  rehef  had  to  go  to  equity.  Equity 
before  the  statute  of  the  Common  Law 
Procedure  Act  appears  to  have  proceeded 
by  granting  a  new  lease.  The  application 
came  after  the  forfeiture,  and,  therefore, 
after  the  forfeiture  of  the  first  lease  had 
opened  the  question  of  tenancy.  That 
involved  granting  a  new  lease ;  and  that 
involved  the  presence,  as  one  of  the 
parties,  of  the  person  who  was  to  take  a 
new  lease.  Then  it  was  thought  incon- 
venient that  that  cumbrous  process  should 
continue,  and  instead  of  granting  a  new 
lease,  it  became  under  the  provisions  of 
the  statute  competent  for  the  Court  to 
say  that  the  old  lease  should  be  deemed  to 
continue;  but  that,  again,  involved  the 
same  burthen  being  superimposed  upon 
the  person  who  had  got  rid  of  what  was 
precisely  a  similar  biu^then — as  if  they  had 
granted  or  imposed  upon  him  anew  lease. 
It  involved  the  superimposition  on  the 
person  who  had  got  out  of  his  liability,  of 
a  fresh  liability. 

Now,  imder  those  circumstances,  who 
is  the  real  party  against  whom  relief  is 
sought  on  an  application  of  this  kind  f  l^ 
went  without  saying  that  the  lessor  was 
bound  to  accept  the  tender  of  rent,  because, 
as  has  been  pointed  out,  the  paying  of 
the  rent  was  merely  a  paying  oflT  the  debt 
due.  The  forfeiture  clauses  were  looked 
upon  merely  as  securities  for  payment  of 
the  rent,  and  therefore  the  lessor,  when 
the  rent  was  paid,  had  nothing  more  to 
say  in  the  matter.  He  could  not  help 
having  the  lease,  and  having  the  tenant 
reimposed  upon  him.  He  was  a  necessary 
party  to  the  proceedings.  But  there  was 
another  person  who  may  have  had  a  great 
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deal  to  say ;  and  that  was  the  first  lessee. 
That  first  lessee  may  have  got  rid  of  his 
liability.     He  may  have  got  rid  of  his 
liability  by  something  entirely  indepen- 
dent of  any  default  of  his  own.     He  may 
have   relied,   and    properly  relied,  upon 
somebody  else.     He  may  have   forfeited 
bis  lease  without  knowing  it,  and  without 
any  defistult  on  his  part ;  and  he  may  have 
— and  we  do  not  know  that  he  has  not — 
very  good  reasons  to  urge  why  that  lia- 
bility ebould  not  be  reimposed  upon  him, 
and  I  certainly  do  not  think  that  we  can 
say   it   sbould    be  reimposed    upon  him 
without  bis  having  a  right  to  be  heard. 
No  decision  has  been  cited  by  Mr.  Chitty 
by   tbe  Courts  of  equity  that  any  such 
thing  was   ever  done  by  the  Courts  of 
equity ;  but  he  says,  as  I  understand,  that 
two  autborities  of  the  Court  of  common 
law  before  this  jurisdiction  was  extended 
to  tbe  common  law   Courts,   carry  him 
through  and  establish  that  the  relief  can 
be  given   in  the  absence  of  the  person 
principally  entitled  to  resist  it.     I  think, 
for  the  reasons — I  will  not  go  through 
them  again — which  have  been  so  fully 
stated   by  my  brother  Day,  the  first  of 
these  cases  is  distinguishable.     The  first 
case   is  the  only  one  which,  even   Mr. 
Chitty  says,  goes  the  length  of  his  pro- 
position, because  it  is  the  only  one  that 
deals  with  relief  after  j  udgment.     I  think 
it   is   open    to    the    distinction    pointed 
out  by  my  brother ;  and  further,  if  it  is 
not  open    to    this   distinction,  it  would 
ftffirm  the  proposition  that  the  Court  of 
common  law  had  before  the  Conmion  Law 
Procedure    Act,    1860,    the   jurisdiction 
which  was  then  extended  to  it,  that  sec- 
tion not  being    necessary.       That    case 
really  does  not  decide  what  Mr.  Chitty 
Bays  it  does — namely,  that  the  conmion 
law  Courts  had  full  jurisdiction  after  for- 
feiture to  relieve  and  to  consider  what 
terms  they  would  relieve  upon,  in   the 
absence  of  the  first  lessee. 

The  second  case  dted  by  Mr.  Chitty, 
the  case  of  Doe  on  the  demise  of  WycM 
V.  Byron  (3),  reported  in  the  Common 
^nch,  is  only  a  case  of  an  applica- 
tion to  stay  proceedings  before  judgment 
or  before  ejectment,  and  therefore  it  does 
not  touch  the  point  here. 
Vol.  62.— Q.B. 


For  these  reasons,  I  am  of  opinion  that 
this  application  cannot  be  successful,  the 
applicant  not  having  brought  in  the  first 
lessee  as  a  party  to  these  proceedings,  and 
having  given  no  reason  why  he  should 
not  have  done  so. 

Appeal  dismissed. 


Solicitors— Wyatt  &  Co.,  for  appellants ;  Henry 
Gover  &  Son,  for  respondents. 


1893.        7 
Jan.  28,  30.  j       ^™^  ^-  »^chelor. 

Arbitration  —  *^  Siibmission"  —  Agree- 
ment in  Writing — Counsels'  Indorsements 
on  Briefs— Arbitration  Act,  1889  (62  d: 
53  Vict.  c.  49),  ss.  5  and  27. 

At  t)^  trial  of  a/n  action  terms  toere 
agreed  upon  by  both  sides,  inter  alia,  that 
the  counter-claim  be  referred  to  arbitration. 
Counsel  on  either  side  indorsed  and  signed 
their  briefs  to  that  effect : — Held,  that  these 
indorsements  constituted  a  submission  to 
arbitration  within  the  definition  contained 
in  section  27  of  the  Arbitration  Act,  1889. 

This  was  the  defendant's  appeal  from 
the  refusal  of  the  learned  Judge  at 
chambers  to  appoint  an  arbitrator,  after 
service  of  the  required  notice,  under  sec- 
tion 5  of  the  Arbitration  Act,  1889,  for 
the  purpose  of  arbitrating  upon  the 
counter-claim  of  the  defendant  in  the 
action,  which  counter-claim  it  was  agreed 
between  the  plaintiff  and  defendant  sbould 
be  referred  to  arbitration.  Shortly  the 
question  was  whether  the  indorsements 
by  counsel  on  their  brie&  amounted  to  a 
"  submission  "  under  section  27.  Each 
counsel  had  signed  the  indorsement  on  his 
own  brief,  but  not  upon  the  brief  of  the 
other.  Both  indorsements  ran  as  follows : 
"  Counter-claim  withdrawn ;  the  plaintiff 
to  have  taxed  costs  thereof;  the  with- 
drawal to  be  without  prejudice  to  the  de- 
fendants' claims  in  respect  of  the  whole 
counter-claim,  which  claims  shall  be  re- 
ferred to  arbitration  as  quickly  as  pos- 
sible. .  .  ." 

2  C 
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Maniaty^  for  the  defendant. — It  is  sub- 
mitted that  the  terms  indorsed  and  signed 
by  counsel  on  their  briefs  constitute  an 
agreement  on  which  an  action  could  have 
been  maintained,  and  accordingly  consti- 
tute a  sufficient  agreement  in  writing  to 
submit  matters  to  arbitration  within  the 
definition  contained  in  section  27  of  the 
Act.  The  learned  Judge  at  chambers  was, 
however,  of  a  contrary  opinion,  and  con- 
sidered that  no  action  could  be  brought 
upon  terms  so  indorsed,  because  each 
counsel  had  indorsed  and  signed  his  own 
brief  and  not  that  of  his  opponent,  and 
that  there  was  no  submission.  In  Baker 
V.  The  Tarkshire  Fire  and  Life  Assurcmce 
Company  (1)  it  was  held  that  a  policy, 
although  not  signed  by  the  plaintiff, 
amounted  to  a  submission  to  arbitration 
within  the  Act. 

WiUee  ChiUy,  for  the  plaintiff.— It  is 
submitted  that  this  is  not  an  agreement 
in  writing  to  submit  matters  to  arbitration 
within  the  definition  contained  in  section 
27.  There  may  be  an  accord  between  the 
two  counsel,  but  there  is  no  agreement 
within  the  section ;  it  is  rather  an  agree- 
ment to  submit  to  an  order  of  the  Court 
in  the  terms  of  the  indorsement.  The 
proper  course  would  be  to  apply  to  a 
Judge  for  an  order  for  directions  as  to  the 
carrying  out  of  these  terms.  The  autho- 
rity of  counsel  to  enter  into  terms  of 
compromise  is  of  a  very  limited  descrip- 
tion— Swinfen  v.  Swinfen  (2).  It  cannot 
be  contended  that  one  side  can  agree  to 
give  the  other  judgment. 

[Collins,  J. — ^You  can  agree  to  submit 
to  judgment.] 

But  that  would  not  be  enforceable  by 
action.  It  is  beyond  the  competence  or 
authority  of  counsel  to  agree  to  judgment 
for,  say,  100^. 

An  order  by  consent  that  proceedings 
in  an  action  be  stayed  on  certain  conditions 
does  not  amount  to  an  agreement  to  per- 
form those  conditions — The  Thames  Iron 
Works  omd  Shipbuilding  Company  v.  The 
PatefiU  Derrick  Compomy  (3). 


(1)  61   Law  J.   Rep.    Q.B.  838;    Law  Rep. 
ri892]  1  Q.B.  144. 

(2)  26  Law  J.  Rep.  C.P.  97. 

(3)  29  Law  J.  Rep.  Chanc.  714. 


[Collins,  J. — This  casehaixUysupportB 
the  present  contention.] 

All  action  will  not  lie  on  a  Judge's 
order,  though  made  by  consent,  and  the 
undertaking  founded  on  good  considera- 
tion— Hookpayton  v.  BumM  (4).  There 
would  be  no  power  to  sue  on  an  agree- 
ment to  give  judgment,  the  only  way 
would  be  to  apply  for  an  order  in  the 
terms  of  the  indorsement.  Assuming  this 
to  be  an  agreement  at  all,  which  it  is  sub- 
mitted it  is  not,  the  question  is  whether 
it  is  an  agreement  in  writing  within  the 
Arbitration  Act.  Under  the  Solicitors 
Act,  1870  (33  &  34  Vict.  c.  28),s.4,it 
has  been  held  that  a  document  signed  by 
the  solicitor  only,  and  assented  to  by  the 
client,  is  not  an  agreement  in  writing — /» 
re  Lewis  ;  ex  parte  Munro  (5).  This  was 
followed  by  In  re  Raven;  ex  parte  PiU 
(6).  The  Caerleon  Tin  Plate  Company 
{Limited)  v.  Hughes  (7)  decided  that 
where  in  an  action  for  the  price  of  goods 
sold,  the  bought-note  signed  by  the  defen- 
dants contained  a  proviso  for  arbitration, 
whilst  in  the  sold-note  signed  by  the 
plaintiflfa  the  provision  was  absent,  there 
was  no  submission  within  the  meaning  of 
the  Act.  There  Denman,  J.,  said  that  in 
his  judgment  it  was  useless  to  discuss  the 
documents,  for  the  bought  and  sold  notes 
differed  in  the  essential  particular  that  the 
former  contained  a  provision  that  was 
absent  in  the  latter. 

[Day,  J. — But  here  the  two  briefs  are 
one  document  for  all  rational  purposes.) 

Baker  v.  The  Yorkshire  Fire  and  Ufi 
Assurance  Company  (1)  is  distinguishable. 
There  the  plaintiff  could  not  affirm  the 
contract  by  suing  on  it  and  at  the  sasofi 
time  repudiate  the  submission  clause.  It  is 
submitted  that  in  the  present  case  there 
has  been  no  agreement  in  writing  to  sub- 
mit to  arbitration  within  the  Act. 

Day,  J. — I  am  clearly  of  opinion  that 
this  appeal  must  be  allowed.  No  portion 
of  the  argument  supports  the  notion  that, 

(4)  9  Kxch.  Rep.  279 ;  23  Law  J.  Rep.  Bxcb. 
267. 

(5)  45  Law  J.  Rep.  Q.B.  81G  ;  Law  Bep 
1  Q.B.  D.  724. 

(6)  46  Law  Times,  742. 

(7)  60  Law  J.  Rep.  Q.B.  640. 
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in   the   case  before  us,  there  is  no  agree- 
ment in  writing  to  submit  this  counter- 
claim  to  arbitration.     It  is  said  that  these 
separate  indorsements  by  counsel  on  their 
briefs  form  no  agreement  within  the  de- 
finition of  written  agreement  contained 
in  section  27,  and  the  contention  almost 
amounts  to  this,  that  to  be  within  the 
section  the  agreement  must  appear,  and 
be  signed  by  both  parties,  upon  one  and 
the  same  piece  of  paper.     I  have  never, 
however,  heard  it  questioned  that  briefs 
signed  by  counsel,  as  they  have  been  here, 
constitute  but  one  agreement  and  not  two. 
There  is  no  ground  for  holding  that  be- 
cause   these    signatures    appear  on   two 
different  pieces  of  paper  they  do  not  form 
one  agreement.     In  my  opinion  an  order 
appointing  an  arbitrator  under  section  6 
can  be  most  properly  made. 

Collins,  J. — I  am  of  the  same  opinion. 
In  the  first  place  it  was  objected  that  this 
agreement  contemplated  an  order  of  the 
Court,  and  that  application  should  have 
been  made  for  an  order  containing  direc- 
tions as  to  how  the  terms  arrived  at  were 
to  be  carried  out.  The  cases  of  The  Tha/mes 
Iron  Works  and  Shipbuilding  Company  v. 
T?ie    Patent  Derrick    Company    (3)  and 
Hookpayton  v.  Buaaell  (4)  are  in  no  par- 
ticular sense  in  point.     They  are  no  au- 
thority for  the   proposition    that   there 
could  not  be  a  perfectly  good  agreement 
upon  which  an  action  might  be  brought 
independently  of  any  order  of  the  Court. 
In  the  second  place  it  was  objected  that 
here  the  agreement  was  not  an  agreement 
in  writing  within  the  definition  contained 
in  section  27,  and  that  this  could  not  be 
so  because  there  was  nothing  in  the  one 
indorsement  referring  to  the  other.     I  am 
not  quite  clear  whether  there  would  be  an 
agreement  if  one  of  the  indorsements  had 
been  incomplete  in  its  terms,  and  the  other 
^rief  had  to  be  referred  to,  in  order  to 
make  them  out,  when  neither  contained 
any  reference  to  the  other.     In   such  a 
ca«e  a  conflict  of  evidence  might  arise,  and 
I  give  no  opinion  on  the  point.     But  I 
am   satisfied    that    here    there   was    an 
agreement  between  the  parties  carefully 
taken  down  by  counsel  on  either  side,  and 
signed  by  them.     I  think  too  that  there 
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may  be  a  complete  agreement  under  the 
Act  although  signed  by  one  of  the  parties 
only.  In  the  present  case,  I  agree  that 
there  has  been  a  submission  in  writing 
within  the  Act. 

Appeal  allowed. 

Solicitors — BiddeU,  Vaizey  k.  Smith,  agents  for 
Morgan  k,  Scott,  Cardiff,  for  plaintiff; 
Gnnliffes  &  Beaumont,  agents  for  Morris  Sl 
Sons,  Cardiff,  for  defendant. 


1892. 

April  27,  28. 

1893. 

Jan.  19. 


MURRAY  AND  OTHERS,  JUS- 
TICES {appeUarUa)  v,  freer 
{respondent). 


Alehouse — Lic&iice  granted  prior  to  tite 
1st  of  May,  1869 — Application  for  Trans- 
far  under  9  Geo.  4.  c.  61.  *.  14  after  Ex- 
piration of  Current  Tea/r — Licence  ^Hn 
force"— The  Wine  and  Beerhouse  Act,  1869 
(32  d:  33  Vict.  c.  27),  ss.  8  a/nd  1%—The 
Wine  and  Beerhouse  Act  Amendment  Act, 
1870  (33  dk  34  Vict.  c.  29),  s.  7. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  S3.] 


1893.  I  THE  QUEEN  V.   THE  MAYOR  OF 

Jan.  26.  )        southport  and  morris. 

Ship  —  Navigation  —  Blectric  Lawnch 
used  on  oflrtificiaUy  kmd-locked  WaUr — 
Not  "a  Veseel  used  in  Navigation  "  within 
the  Merchant  Shipping  Act,  1854  (17  <k  18 
Vict.  c.  104),  s.  ^--Public  HeaMh  Amend- 
ment Act,  1890  (63  ik  54  Vict,  c,  69),  s.  44, 
sub-s.  2. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.O.  47.] 
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[IN  THE  COURT  OP  APPEAL.] 
1893.     1  PONTIFEX    AND    WOOD  (lIHITE 
Jan.   17.  {       V.  HABTLET  AND  COMPANY.* 


Carriera  —  Contract  —  PrincipaX  a/nd 
Agent — Quotation  of  Through  EcUe  hy 
Wharfingers — Liability  of  Wharfingers. 

The  plaintiffs  requested  the  defendants^ 
whofffingers  and  lightermen  in  London^  to 
-quote  a  through  rate  for  carriage  of  ma- 
chinery  from  London  to  Cork^  and  fumded 
to  them  a  specification  of  the  machinery  in 
writing  headed  ''  Approximate  specif/cation 
of  the  partff  pieces,  and  contents  of  iron- 
toorkfor  transit  to  Cork,^'  The  defendants, 
in  reply,  sent  to  the  plaintiffs  the  following 
written  quotation :  *^  From  London  to  Cork, 
Cylinders  cmd  castings  ....  33«.  id.  per 
ton  (12«.  M,  per  ton  extra  for  pieces  over 
2^  Urns  each,  and  we  require  twenJty-four 
hours'  notice  of  intended  shipment,  provided 
we  can  get  ship  alongside  British  and  Foreign 
Wharf  to  load).  FHotage,  .  .  .  21«.  At 
otfmer*s  risk.  Includes  collection  fvithin 
three  miles  and  delivery  ai  other  side.  In- 
dudes  freight  and  wharfage  at  both  ends** 
The  plaintiffs  paid  the  through  rale  to  the 
defendamls,  and  delivered  the  nuiehinery  to 
them. 

J  nan  action  to  recover  damages  for  in- 
jury caused  to  the  machinery  whilst  on 
hoard  a  steamer  of  the  Cork  Steam  Packet 
Company  in  the  course  of  the  transit  to 
Cwk,— 

Held,  that  there  was  no  concluded  con- 
^tract  m  writing  between  tJie  plaintiffs  and 
the  defendants,  and  tfiat  parol  evidence  was 
admissible  to  prove  tfiat  the  defendamU 
received  the  goods  as  wharfimgers  only,  and 
acted  in  the  carriage  of  tlie  goods  as  agents 
only,  and  not  as  carriers,  and  that  they 
were  not  answerable  for  amy  damage  after 
the  goods  were  placed  on  board  ship. 

Appeal  from  the  judgment  of  Charles, 
J.,  upon  further  consideration.  The  facts 
are  fully  stated  in  the  judgment  of  the 
learned  Judge. 

The  action  was  brought  to  recover 
damages  for  damage  caused  to  four  cylin- 
ders delivered  to  the  defendants  for  car- 
nage from  London  to  Cork  by  reason  of 

•  Coram  Lord  Bsher,  M.B.,  Lindley,  L.J., 
and  Smith,  L.J. 


negligence  in  the  stowing  and  carrying  of 
the  goods. 

On  the  2nd  of  December,  1889,  the 
plaintiffs,  who  had  applied  to  the  defen- 
dants for  the  quotation  of  a  through  rate 
for  the  carriage  of  certain  machinery  from 
London  to  Cork,  in  answer  to  a  request 
for  a  specification  of  the  machinery  to  be 
carried,  forwarded  to  the  defendants  a 
detailed  account  of  the  machineiy  in 
writing,  which  was  headed  ^'Approziiiiate 
speci6cation  of  the  parts,  pieces,  and  con- 
tents of  ironwork  for  transit  to  Cork." 

On  the  3rd  of  December  the  defendants 
wrote  to  the  plaintiffs  as  follows :  "  In 
reply  to  your  favour  of  2nd  inst.,  we  have 
the  pleasure  to  quote  on  the  other  side 
hereof  the  rates  you  require.  Please  note 
this  quotation  is  made  subject  to  altera- 
tion at  any  time  without  notice,  and  to 
the  present  or  friture  conditions  of  carriage 
as  per  sailing  bill  herewith." 

The  quotation  was  as  follows  : 
"  From  London  to  Cork. 

''  Cylinders  and  castings,  .  .  .  33«.  id. 
per  ton  weight  (12«.  6c^.  per  ton  extra  for 
pieces  over  2^  tons  each,  and  we  require 
twenty-four  hours'  notice  of  intended  ship- 
ment, providing  we  can  get  ship  alongside 
British  and  Foreign  Wharf  to  load). 

"Pilotage,  .  .  .  2l8. 

"  At  owner's  risk. 

''  Includes  collection  within  three  miles 
and  delivery  at  other  side.  Includes 
freight  and  wharfisige  at  both  ends." 

l9ie  sailing  bill  referred  to  was  headed : 
"Miller's  Wharf— James  Hartley  &  Co., 
Wharfingers."  It  gave  the  dates  of  sail- 
ing of  the  steamers  of  the  City  of  Cork 
Steam  Packet  Company,  and  also  of  a 
line  of  steamers  between  London  and 
Dublin.  At  the  foot  were  the  words: 
"  Goods  carted  and  lightered."  At  the 
back  the  conditions  upon  which  the  City 
of  Cork  Steam  Packet  Company  carried 
goods  and  passengers  were  set  out. 

The  plaintiffs  accordingly  paid  the 
through  rate  to  the  defendants,  and  the 
cylinders  were  delivered  by  the  plaintiffs 
to  Fardell  k  Co.,  the  carmen  employed  by 
the  defendants  in  the  collection  of  goods. 

The  cylinders  were  shipped  on  board  a 
steamer  belonging  to  the  City  of  Cork 
Steam  Packet  Company,  and  were  injured 
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in  the  oourse  of  the  voyage  from  London 
to  Cork.  It  was  admitted  that  the  goods 
were  improperly  stowed,  and  the  damages 
were  agreed  at  110^. 

At  the  trial  of  the  action  without  a 
jury  evidence  was  offered  by  the  defen- 
dants to  prove  that  many  previous  deed- 
ings  had  taken  place  between  the  plaintiffs 
-and  defendants,  and  that  from  those  deal- 
ings the  plaintiffs  knew  that  the  defen- 
dants were  wharfingers  and  lightermen 
•only,  and  in  the  carriage  of  the  goods 
dieted  only  as  agents  of  the  Steam  Packet 
Company. 

On  behalf  of  the  plaintiffs  it  was  ob- 
jected that  the  evidence  was  inadmissible,, 
inasmuch  as  the  contract  between  the 
plaintiffs  and  the  defendants  was  in  writ- 
ing, being  constituted  by  the  specification 
ef  the  2nd  of  December,  and  the  quota- 
tion of  a  through  rate  of  the  3rd  of  De- 
^oember. 

CharleSy  J.,  received  the  evidence,  re- 
serving the  question  of  its  admissibility 
for  further  consideration. 

The  case  having  been  argued  upon  fiu*- 
iher  consideration  by 

McCaU,  Q,C.  {T.  J,  BuUen  with  him), 
for  the  plaintiffs,  and 

W.  WiUis,  Q.C.  {Johnston  Watson  with 
Him),  for  the  defendants, 

Gha&les,  J.  (on  June  24,  1892),  read 
the  following  judgment  :  This  was  an 
action  for  damage  done  to  machinery  during 
transit  from  London  to  Cork.  The  plain- 
tiffs are  machine- makers  in  London,  and 
in  December,  1889,  had  contracted  to 
supply  Messrs.  Murphy,  of  Cork,  with 
aome  iron  cylinders.  The  defendants  are 
proprietors  of  Miller's  Wharf,  Lower  East 
Smithfield,  and  agents  for  the  City  of 
Cork  Steam  Packet  Company;  and  to 
them  the  plaintiffs  applied  for  a  quotation 
of  through  rates  from  London  to  Cork 
for  the  carriage  of  the  cylinders.  The 
defendants  asked  for  an  approximate 
specification  of  the  machinery^  which  was 
given  in  the  following  form :  "  From 
^ontifex  h  Wood  (Limited)  to  Messrs. 
J«  Hartley  «k  Co. — Approximate  speci- 
fication of  the  parts,  pieces,  and  contents 
•of  the  bundles  and  cjises  of  ironwork  for 
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transit  to  Cork  (J.  <k  J.  Murphy)." 
Then  followed  a  detailed  account  of  the 
machinery  to  be  shipped,  with  weight 
and  dimensions. 

On  the  3rd  of  December,  1889,  the 
defendants  answered  thus  :  '*  In  reply  to 
your  fiivour  of  the  2nd  inst.,  we  have 
the  pleasure  to  quote  on  the  other  side 
the  rates  you  require.  .  .  .  Please  note 
this  quotation  is  made  subject  to  altera- 
tions at  any  time  without  notice,  and  to 
the  present  or  future  conditions  of  car- 
riage as  per  sailing  bill  herewith. — 
Yours  truly,  J.  Hartley  &  Co."  The 
quoted  rate  was  ''  from  London  to  Cork 
at  owner's  iisk,  including  collection  with- 
in three  miles,  and  delivery  at  other  side, 
and  freight  and  wharfiige  at  both  ends." 
The  plaintiffs  accepted  the  quotation,  and 
delivered  the  cylinders  to  Messrs.  Hartley 
at  dates  between  the  11th  of  December 
and  the  2nd  of  January.  The  wharf 
receipts  for  the  goods  were  in  the  follow- 
ing form  :  "  Miller's  Wharf.  The  City  of 
Cork  Steam  Packet  Company.  — Steamers 
to  Plymouth  and  Cork  every  Thursday,  tak- 
ing goods  subject  to  the  terms  and  stipula- 
tions on  the  other  side.  Goods  are  only 
received  by  the  wharfingers  on  the  condi- 
tions following  :  *  The  wharfingers  only 
engage  to  cause  them  to  be  shipped,  nor 
will  they  be  accoimtable  for  any  loss  or  da- 
mageafber  the  goods  are  placed  on  board  the 
vessel  by  which  they  are  to  be  forwarded.' 
.  .  .  Attention  is  directed  to  the  above 
conditions,  the  wharfingers  after  shipment 
undertaking  no  risk  or  responsibility  of 
any  kind,  being  agents  only  for  the 
owners  of  the  vessel  by  which  the  goods 
may  be  forwarded.  Weight,  quantity, 
and  contents  unknown ;  at  owner's  risk ; 
not  accountable  for  breakage  or  damage. — 
James  Hartley  <k  Co.,  whaurfingers,  and  in 
the  carriage  of  goods  as  agents  only.  .  .  . 
Attention  is  aliao  requested  to  the  en- 
closed conditions  on  which  only  goods  are 
received  by  the  company  mentioned." 
These  conditions  protected  the  City  of 
Cork  Steam  Packet  Company  from  lia- 
bihty  for  loss  or  damage  caused  by  im- 
proper, careless,  or  un^lful  stowage,  or 
by  leakage,  breakage,  improper  or  insuffi- 
cient packing,  or  any  act,  neglect,  or  de- 
fault of  the  pilot,  master,  or  any  of  the 
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officers,  mariners,  or  engineers  of  the  ship, 
or  any  servant  or  agent  of  the  company. 
The  ^ing  bill  referred  to  the  letter  of 
the  3rd  of  December,  described  James 
Hartley  &  Co.  as  wharfingers,  and  gave 
the  dates  of  the  sailing  of  the  City  of 
Cork  Company's  steamers.  It  also  pro- 
vidcfd  that  goods  were  received  and  con- 
veyed by  the  steamers  on  the  terms  of  the 
notices  endorsed  thereon,  which  were 
similar  to  the  conditions  already  quoted 
from  the  wharfingers'  receipt. 

A  through  rate  was  paid  by  the  plaintiff 
to  the  defendants,  and  with  the  cylinders 
which  were  delivered  to  the  defendants 
there  was,  in  each  case,  a  memorandum 
sent  to  the  superintendent  at  the  wharf 
in  these  terms :  "  Please  receive  from 
Pontifex  &  Wood  [so  many]  cylinders 
[so  many]  cwt.  in  weight  for  Murphy  & 
Co.,  Lady's  Well  Brewery,  Cork,  per 
Hartley's  steamers;  charges  to  our  ac- 
coimt." 

The  cylinders  despatched  on  the  2nd 
of  January  by  the  stumer  Dodo  were 
loaded  on  deck,  but  of  this  the  plaintiffs 
had  no  notice  until  the  6th  of  January. 
On  the  5th  there  was  a  heavy  gale, 
when  the  rolling  of  the  ship  caused 
the  cylinders  to  break  loose,  and  before 
they  could  be  secured  again  they  were 
seriously  damaged.  On  the  14th  of 
January  the  plaintiffs  enclosed  to  the 
defendants  an  account  of  the  damage 
done,  and  enquired  how  they  wished  the 
matter  treated.  The  defendants  forwarded 
the  plaintiffs'  letter  to  the  secretary  of  the 
City  of  Cork  Company  at  Cork,  and  he 
replied  direct  to  the  plaintiffs  that  the 
goods  had  been  carried  "at  the  owner's 
risk  on  deck."  In  reply  the  plaintiffs 
stated  that  they  had  no  knowledge  that 
the  goods  were  to  be  canied  on  deck,  and 
added,  "  If  you  had  given  us  notice  that 
you  proposed  to  carry  the  stuff  on  deck, 
we  could  then  have  taken  measures  to 
insure  any  risk  there  might  be ;  but  you 
did  not  do  so."  Further  correspondence 
ensued  between  the  Cork  Company  and 
ti^io  plaintiffs,  who,  however,  on  the  24th 
of  January,  intimated  to  the  defendants 
tliat  they  considered  that  they  had  also 
a  claim  against  them.  The  defendants 
declined   to   recognise  any  liability,  and 


this  action  was  brought.     The  damage^s 
if  recoverable,  were  agreed  to  be  1102. 

It  was  proved  that  many  previous  deal- 
ings had  t».ken  place  between  the  plaintifik 
and  the  defendants,  and  that  the  pkuntifik 
were  aware  of  the  form  of  the  wfaarfiige 
receipt,  which  disclosed  the  capacity  in 
which  the  defendants  acted  in  the  for- 
warding of  goods.  But  Mr.  McCall  con- 
tended that  no  evidence  of  any  prior 
course  of  dealing  was  admissible,  inas- 
much as  there  was  here,  in  the  letter  of 
the  3rd  of  December,  an  absolute  contract 
of  carriage  by  the  defendants  at  a  through 
rate  from  London  to  Cork,  the  rate  to  in- 
clude collection  on  this  side  and  delivery 
on  the  other.  This  imposed,  he  said,  on 
the  defendants  liability  throughout  the 
whole  transit  upon  the  ordinary  and  well- 
recognised  principles  which  regulate  the 
liability  of  persons  who  contraict  to  carry 
over  a  distance,  and  by  means  partly  under 
their  own  control  and  partly  under  the  con- 
trol of  others.  The  through  rate  was,  he 
urged,  a  decisive  consideration  (see  the 
judgment  of  Baron  Martin  in  The  Bristol 
cmd  Exeter  Railway  Company  v.  CoBiM 
(1)  and  MuBckamp  v.  Th^  Lawxuster  and 
Preston  Railway  Company  (2).  But  my 
difficulty  in  the  present  case  is  that  I  ai^ 
unable  to  find  in  the  letter  of  the  3r(l 
of  December  an  unqualified  contract  by 
Messrs.  Hartley  either  as  carriers  or  other- 
wise. It  is  simply  a  statement  of  prices 
based  on  what  is  described  by  Pontifex  & 
Wood  as  an  approximate  specification. 
That  being  so,  it  appears  to  me  that  evi- 
dence of  the  course  of  dealing  between  the 
parties  is,  with  regard  to  these  good««  and  to 
the  other  goods  forwarded  on  other  occasions, 
admissible,  and  that  I  cannot  exclude  from 
consideration  the  terms  of  the  wharfingers' 
receipts,  which  in  part,  in  my  opinion, 
contain  the  terms  on  which  Messrs. 
Hartley  actually  received  the  goods.  In 
coming  to  this  conclusion  I  do  not  in  any 
way  contravene  the  rule  laid  down  in 
Higgins  v.  Senior   (3),  and  many  other 

(1)  7  H.  L.  Cas.  194,  at  p.  224  ;  29  Law  J.  Rep. 
Exch.  41,  at  p.  47. 

(2)  8  Mee.  &  W.  421,  at  p.  429  ;    10  Law  J. 
Rep.  Exch.  460,  at  p.  462. 

(3)  8  Mee.  &  W.  834;  11  Law  J.  Rep.  Exch. 
199. 
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cases,   that  parol  evidence  can  never  be 
heard  for  the  purpose  of  discharging  an 
agent  who  contracts  as  principal.     That 
rule  cannot  be  applied,  in  my  judgment, 
to  the  letter  of  the  3rd  of  December,  which 
is  in  reality  only  a  part  of  a  business  cor- 
respondence, and  leaves  open  the  question 
of  what,  and  with  whom,  the  entire  con- 
tract of  carriage  is.     The  contract  must 
he  gathered,  not  from  that  letter  alone, 
but  from  the  entire  correspondence  and 
conduct  of  the  parties  with  reference  to 
these  goods,  including,  therefore,  not  only 
the  sailing  bill,  but  the  whar&ge  receipts. 
It  then  becomes  abundantly  clear  that  the 
transaction  now  in  question  was  between 
the  plaintifGs  and  the  defendants  partly  in 
their  capacity  as  wharfingers,  but,  as  far 
as  related  to  the  carriage  of  the  goods,  as 
agents  for  the  City  of  Cork  Steam  Packet 
Company.  I  am,  therefore,  of  opinion  that 
the  defendants  are  not  responsible  for  the 
damage  now  sued  for. 

If,  however,  this  view  of  the  defendants' 
position  be  erroneous,  it  remains  to  con- 
sider the  other  points  urged  on  their  be- 
half.   And  first  it  was  said  that  the  words 
"  at  owner's  risk  "  exempted  the  carriers 
from  all  liability  except  in    the  case  of 
wilful  misconduct  of  their  servants — see 
Lewis  V.  The  Great.  Western  Railway  Com- 
pany (4).     But  I  do  not  think  that,  under 
the  circumstances,  the  carriers  could  avail 
themselves  of  this  exemption.     The  owner 
only  took  the  risk  provided    the    goods 
were  stowed  in  the  usual  manner — namely, 
in  the  ship's  hold.     The  words  cannot,  in 
my  opinion,  be  interpreted  to  mean  that 
the  owner  Ls  to  take  the  risk  of  a  deck 
cargo.     "The  goods,"    said    the  witness 
Btahlschmidt,  "  are  supposed  to  go  in  the 
hold  unless    otherwise    specified."      The 
witness  Holland  gave  evidence  to  the  same 
effect    "  If  there  is  no  stipulation  to  the 
oontraiy,  all  goods  are  supposed   to  go 
under  deck.     Deck  risks  are  greater  than 
hold  risks."     Secondly,  it  was  contended 
that  stowing  the  goods  on  deck  without 
notice  to  the  owner  was    "improper  or 
negligent    stowage,"  against  which    the 
carriers  were  protected  by  the  conditions 

(4)  47  Law  J.  Rep.  Q3.  131  ;   Law  Rep.  3 
Q.B.D.195. 
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of  the  "  sailing  bill "  and  wharfage  re- 
ceipt. But  I  do  not  think  that  the  stow- 
age of  the  cyUnders  on  deck  was  proved 
to  be  "  improper  or  negligent "  within  the 
meaning  of  clauses  of  exemption.  What 
was  complained  of  was  deck  stowage 
"  without  notice  to  the  owners,"  who  were 
thus  left  unable  to  insure  themselves 
against  the  increased  danger.  There  was 
no  impropriety  or  negligence  in  the  mere 
fact  of  stowing  such  articles  on  deck.  The 
defences,  therefore,  which  are  based  on  the 
conditions  of  carriage  both  fail ;  but,  never- 
theless, my  judgment  must  be  for  the  de- 
fendants, with  costs,  on  the  first  ground 
taken  by  them,  for  the  reasons  ah^eady 
given. 

Judgment  for  defenda/iUs, 

The  plaintiffs  appealed. 

McCaU,  Q.C,  {T.  J,  BuUen  with  him), 
for  the  plaintiffs. — The  judgment  of 
Charles,  J.,  was  wrong.  It  is  contended 
that  the  two  documents — namely,  the 
specification  from  the  plaintiffs  of  the  2nd 
of  December,  and  the  quotation  from  the 
defendants  of  the  3rd  of  December — to- 
gether constituted  a  complete  contract  in 
writing,  or,  at  any  rate,  the  contract  was 
completed  by  the  acceptance  of  the  goods 
by  the  defendants  upon  the  terms  of  those 
documents,  and  it  is  submitted  that  pai'ol 
evidence  was  not  admissible  to  add  to  or 
vary  that  contract.  That  contract  was  a 
contract  by  the  defendants  to  carry  the 
goods  from  the  plaintiffs'  premises  in 
London  to  the  place  of  delivery  in  Cork  at 
a  through  rate.  It  was  a  contract  by  the 
defendants  as  carriers,  and  not  as  the 
agents  of  carriers.  Persons  may  conti-act 
to  carry  goods  as  carriers,  although  in 
feet  they  only  procure  the  goods  to  be 
carried  by  others,  and  this  is  almost  always 
the  case  where  goods  are  carried  at  a 
through  rate  for  a  long  dLstance.  There 
the  goods  are  in  fact  carried  by  a  series  of 
carriers. 

[He  referred  to  Jones  v.  LiitUdale  (5).] 

Johnston  Watson^  for  the  defendants, 
was  not  called  upon  (6). 

(6)  6  Ad.  &  E.  486;  6  Law  J.  Rep.  K.B.  169. 

(6)  There  was  a  cross  appeal  by  the  defend- 
ants against  so  much  of  the  judgment  of 
Charles,  J.,  as  held  that  their  defences  based  on 
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Pontifex  i'  Wood  v.  Hartley  ^  Co.,  Apjf. 
LoBD  EsHER,  M.R. — I  am  of  opinion 
that  the  judgment  of  Mr.  Justice  Charles 
was  right.  The  point  raised  is  a  neat  and 
short  one.  It  is  contended  on  behalf  of 
the  plaintiffs  that  the  contract  between 
them  and  the  defendants  is  a  contract  in 
writing,  and  complete  upon  the  two  docu- 
ments of  the  2nd  and  3rd  of  December — 
the  request  by  the  plaintiffs  for  the  quota- 
tion of  a  through  rate  for  the  goods  speci- 
fied, and  the  answer  to  that  from  the  de- 
fendants. But  the  answer  was  a  letter 
containing  a  sailing  bill,  oh  which  the  de- 
fendants are  described  as  wharfingers  and 
lightermen.  Can  you  upon  those  docu- 
ments say  that  there  was  a  concluded  con- 
tract at  all,  or,  even  if  there  were,  that  it  was 
a  contract  by  the  defendants  as  carriers  1 
It  seems  to  me  that  even  if  we  were  to  hold 
that  those  documents  constituted  a  con- 
tract, it  was  concluded  only  by  the  de- 
fendants as  wharfingers  and  lightermen. 
But  I  doubt  if  there  was  any  concluded 
contract  in  writing  at  all.  The  contract 
is  only  to  be  got,  as  it  seems  to  me,  from 
the  documents  coupled  with  the  course  of 
businass  between  the  parties,  and  from 
that  course  of  business  it  appears  that 
whenever  the  defendants  received  goods 
from  the  plaintiffs  to  be  put  on  board  ship 
for  carriage  they  sent  to  the  plaintiffs  a 
wharfinger's  receipt,  which  says  that  the 
defendants  will  receive  the  goods  on  the 
wharf,  and  lighter  them  on  board  the  ship, 
but  that  once  the  goods  are  on  board  the 
ship  theii*  liability  ceases.  That,  there- 
fore, is  a  contract  which  makes  the  de- 
fendants not  liable  in  respect  of  the  car- 
riage of  the  goods  on  board  ship,  and, 
therefore,  not  liable  for  the  improper  car- 
riage complained  of.  The  action  might 
have  been  brought  against  the  Steam 
Packet  Company,  but  they  are  absolved 
from  liabihty  by  the  bill  of  lading.  I 
think  the  appeal  must  be  dismissed. 

LiNDLEY,  L.J. — It  seems  to  me  that  the 
question  here  really  is,  where  is  the  con- 
tract between  the  parties  to  be  found  % 
Is  it  in  the  memorandum  addressed  to  the 

the  conditions  of  carriage  failed ;  bat  the  Court 
having  intimated  that  they  were  against  the 
plaintiffs  upon  the  appeal,  the  cross-appeal  was 
not  persisted  in  by  the  defendants*  counsel. 


defendants  by  the  plaintiffs,  and  the 
answer  to  it  by  the  defendants  %  If  you 
look  at  those  two  documents  and  nothing 
more,  you  are  embarrassed  to  make  out 
what  the  contract  was ;  if  you  stop  there, 
you  are  left  quite  in  the  dark.  The  con- 
tract might  be  either  a  contract  to  cany, 
or  a  contract  to  find  carriers.  You  can- 
not make  out  what  the  contract  iras 
unless  you  look  further,  and  if  you  do  so 
you  find  that  the  defendants  are  wharfin- 
gers and  lightermen,  whose  business  is 
not  to  make  a  contract  to  carry.  I  think 
Mr.  Justice  Charles  was  right,  and  that 
this  appeal  must  be  dismissed. 

Smith,  L.J.,  concurred. 

Appeal  dismissed. 


Solicitors — Le  Brassenr  k  Oakley,  agents  for 
Stone,  King  k,  Co.,  Bath,  for  plaintifs;  J. 
Wheatley  k  Co.,  for  defendants. 


189*>  (^^^  LONDON  COUNTY  COUNCIL 
T  ''^A    \     V-     THE     SCHOOL     BOARD    FOi 

June  14.^   toiboN. 

Metropolis  Building  Acts — Sc^iod  Board 
— Compulsory  Purchase  of  Land — User  of 
Land  —  Contradictory  Statutory  Enact- 
ments— General  cmd  Special  Act. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  30.] 


1892.    I   PUDNEY  (appellant)  v.  boclb 
Oct.  31.  3  (respondent). 

Game  —  Dealer* s  Licence  —  ffares  and 
Black  Gam£  killed  in  Russia  and  itmiportd 
for  Sale^Game  Act,  1831  (1^2  WiU.  4. 
c.  32),  M.  2, 4,  18,  and  23—23  &  24  fid.  c. 
90.  s.  14—24  dh  25  Vict.  c.  91.  s.  17. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Eep.  M.C.  27.] 
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[IN  THE  HOUSE  OF  LORDS.] 

THE     BAUMWOLL     HANUFACTUR 
VON     CARL     SCHBIBLER     (op- 

pellarUs)    v.     Christopher 
FURNBSS  {respondent). 


Ship  —  Charter-party  —  Captain  ap- 
painted  by  Charterer — Bills  of  Lading  signed 
by  Captain — Unseatcorthiness  of  Ship — 
Liability  of  Owner — Merchant  Shipping 
Act,  1876,  s.  36. 

Where  the  oumer  of  a  ship^  registered  as 
managing  owner  under  the  Merchant  Ship- 
ping Act,  1876,  *.  36,  chao'tered  her  under 
a   charter-paaiy,   according   to  which   the 
charterers  were  to  provide  and  pay  for  aU 
provisions,  the  wages  of  the  captain,  officers, 
engineers,  firemen,  and  crew,  and  to  meet 
all  other  charges  whatsoever,  except  the  in- 
suraince  of  the  vessel  and  the  cost  of  main- 
taining her  in  an  efficient  condition,  ship- 
pers under  bills  of  lading  which  were  signed 
by  the  captain  or  the  agents  of  the  char- 
terers, and  did  not  refer  to  the  charter- 
party.  Held  to  have  no  claim  against  the 
owner  for  the  loss  of  the  cargo  in  conse- 
quence of  the  unseamnrthiness  of  tlie  ship, 
inasmuch  as  the  oioner  had  divested  him- 
self of  aU  control  over  the  ship  during  the 
currency  of  the  charter,   and  neither  the 
captain  nor  the  charterers*  agent  had  au- 
thority to  bind  him  by  signing  the  biUs  of 
lading. 

The  register  under  the  Merchant  Shipping 
Act  is  only  prima  fade  evidence  of  owner- 
ship, and  its  staAu/tory  effect  may  be  dis- 
placed by  proof  of  what  the  facts  really  are. 
Decision  of  ^  Court  of  Appeal  (61 
Law  J.  Bep.  Q.B.  121)  affirmed. 

Appeal  from  the  decisioii  of  the  Court 
of  Appeal  (reported  61  Law  J.  Rep.  Q.B. 
121),  reversing  the  judgment  of  Charles, 
J.  (reported  60  Law  J.  Bep.  Q.B. 
606).' 

On  the  13th  of  October,  1888,  the  re- 
spondent Fumess  bought  the  steamship 
Sidtan,  and  on  the  same  day  agreed  to 
resell  her  to  Gilchrest  &  Co.,  after  the  ex- 
piration of  a  charter-party,  also  dated  the 
13th  of  October,  l]^tween  Eumess  as 
"  owner,"  and  Gilchrest  &  Co.,  for  a  pro- 
posed new  company,  to  be  called  the 
Mexican  Gulf  Steamship,  as  '^  merchants 
Vol.  62.— Q.B. 


and  charterers."  By  the  charter-party 
Fumess  agreed  to  let,  and  the  company 
agreed  to  hire,  the  said  steamship  for  four 
calendar  months  from  the  day  of  Oc- 
tober. The  following  were  the  material 
provisions :  The  charterers  shall  provide 
and  pay  for  all  the  provisions  and  wages 
of  the  captain,  officers,  engineers,  firemen, 
and  crew ;  owner  shall  pay  for  the  in- 
surance of  the  vessel,  also  maintain  her  in 
a  thoroughly  efficient  state  in  hull  and 
machinery  for  the  service ;  the  chartei*ers 
shall  provide  and  pay  for  all  the  coals,  fuel, 
port-charges,  pilotages,  agencies,  commis- 
sions, and  all  other  charges  whatsoever, 
except  those  before  stated  ;  the  charterers 
shall  pay  for  the  use  and  hire  of  the  said 
vessel  at  the  rate  of  750Z.  per  calendar 
month,  .  .  .  hire  to  continue  for  the 
time  specified  for  terminating  the  charter 
until  her  delivery  to  owners  (unless  lost) 
at  a  port  in  the  United  Kingdom,  pay- 
ment to  be  made  in  cash  in  advance 
monthly ;  and  in  default  of  such  payments 
as  herein  specified,  the  owners  shall  have 
the  fiM5ulty  of  withdrawing  the  said  steamer 
firom  the  service  of  the  charterers  without 
prejudice  to  any  claim  they,  the  owners, 
may  have  on  the  charterers  in  pursuance 
of  this  charter ;  the  cargo  or  cargoes  shall 
be  laden  or  discharged  in  any  dock  or  in 
any  wharf  or  place  that  the  charterers 
may  direct  where  she  can  always  safely  be 
afloat ;  the  whole  reach,  burden,  and  pas- 
sage accommodation  of  the  ship  (not  being 
more  than  she  can  reasonably  stow  and 
carry)  shall  be  at  charterer's  disposal,  re- 
serving only  proper  and  sufficient  space 
for  ship's  officers,  crew,  tackle,  <kc. ;  .  .  . 
the  captain  shall  be  under  the  orders  and 
direction  of  the  charterers  as  regards  em- 
ployment, agency,  and  other  arrange- 
ments, and  the  charterers  hereby  agree 
to  indemnify  the  owner  from  all  conse- 
quences and  liabilities  that  may  arise  from 
the  captain's  signing  bills  of  lading,  or 
in  otherwise  complying  with  the  same. 
Owner  has  the  option  of  appointing  chief 
engineer,  to  be  paid  by  the  charterers. 
That  if  the  charterers  shall  have  reason 
to  be  dissatisfied  with  the  conduct  of  the 
engineer,  the  owner  shaU,  on  receiving 
particulars  of  the  complaint,  investigate 
the  same,  and,  if  necessary,  make  a  change 
2D 
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in  the  appointment  when  steamer  in 
England.  The  master  shall  be  furnished 
from  time  to  time  with  all  requisite  in- 
structions and  sailing  directions,  and  shall 
keep  a  full  and  complete  log  of  the  voyage 
or  voyages,  which  are  to  be  patent  to 
charterers  or  their  agents;  in  the  event 
of  loss  of  time  from  deificiency  of  men  or 
stores,  breakdown  of  machinery,  or  damage 
preventing  the  working  of  the  vessel  for 
more  than  twenty-four  working  hours, 
the  payment  of  hire  shall  cease  till  she 
may  be  again  in  an  efiS.cient  state  to  re- 
sume her  service ;  but  should  the  vessel  be 
driven  into  port  or  to  anchorage  by  stress 
of  weather,  or  from  any  accident  to  cargo, 
such  detention  or  loss  of  time  shall  be  at 
the  charterers'  risk  and  expense ;  should 
the  vessel  be  lost,  any  freight  paid  in  ad- 
vance and  not  earned  (reckoning  from  the 
date  of  her  loss)  shall  be  returned  to  the 
charterers,  the  act  of  Gk>d,  the  Queen's 
enemies,  fire,  restraint  of  princes,  rulers, 
and  people,  and  all  other  dangers  and 
accidents  of  the  seas,  rivers,  and  naviga- 
tion throughout  this  charter-party  always 
excepted.  The  charterers  undertake  at  the 
expiration  of  this  charter  to  purchase  the 
said  vessel  for  the  sum  of  13,500Z.  per 
contract,  dated  the  13th  of  October,  1888 ; 
the  owners  shall  have  a  lien  upon 
all  cargoes  and  upon  all  sub-freights  for 
freight  or  charter-money  due  under  this 
charter ;  and  charterers  to  have  a  lien  on 
the  ship  for  all  moneys  paid  in  advance 
and  not  earned.  All  derelicts  for  the 
benefit  of  charterers  and  owner  mutually." 

Gilchrest  &  Co.  took  possession  of  the 
ship,  and  appointed  the  captain  and  crew, 
whilst  Fumess  nominated  the  chief  en- 
gineer. On  the  30th  of  October  he  was 
registered  as  '^ managing  owner"  under 
section  36  of  39  <fe  40  Vict.  c.  80,  and  on 
the  14th  of  November  insured  the  ship. 

In  December,  1888,  the  plaintifis  shipped 
cotton  on  board  the  StUtan  under  bills  of 
lading,  some  of  which  were  signed  by  the 
master  and  the  others  by  a  firm  of  Boss, 
Keen  &  Ck)., ''  as  agents."  Fumess  knew 
nothing  of  the  circumstances  under  which 
the  goods  had  been  shipped  or  the  bills 
of  lading  signed.  The  plaintifGs  had  no 
knowledge  or  notice  of  the  charter-party, 
or  of  the  relations  which  existed  between 


Gilchrest  &  Co.  and  Fumess.  In  the  course 
of  a  voyage  from  New  Orleans  to  Bremen, 
the  ship  was  abandoned  at  sea,  and  the 
cargo  lost. 

'Hie  action  was  brought  for  the  loss  of 
the  cargo,  and  the  preliminary  question 
was  raised  on  the  pleadings,  whether,  on 
the  assumption  that  the  goods  were  lost 
by  reason  of  the  unseaworthiness  of  the 
ship,  Furness  or  Gilchrest  &  Co.  were 
liable  upon  the  contracts  contained  in  the 
bills  of  lading.  Gilchrest  &  Co.  were  not 
represented  at  the  trial.  Charles,  J.,  found 
that  Fumess  was  liable  to  the  owners  of 
the  goods  for  breach  of  duty  and  contract. 
This  decision  was  reversed  by  the  Court 
of  Appeal  (Lord  Esher,  M.R.,  Lopes,  L.J.,. 
and  Kay,  L.J.)  on  the  14th  of  November, 
1891. 

Sir  R,  E,  Webster,  Q.C.,  and  Sir  WaUer 
PhUlimore   {Stuhbs  with  them),  for  the 
appellants. — The  charter-party  was  not  a 
complete  demise  of  the  ship,  or  at  least 
not  such  a  demise  as  to  fi^  the  owner 
from  all  liability  to  shippers  during  its 
currency.     The  respondent  agreed  to  pay 
for  the  insiu^ance  of  the  vessel,  and  in 
providing  in  the  charter-party  that  the 
charterers  should  indemnify  him  against 
liabilities  arising  fr^m  the  captain's  sign- 
ing bills  of  lading,  he  recognised  his  own 
liability.     He  also  agreed  to  maintain  the 
efficiency  of  the  ship  in  hull  and  machinery, 
and  was  thus  liable  until  the  expiration 
of  the  charter-party  for  loss  caused  by 
unseaworthines&     He  retained,  moreover, 
by  the  charter  a  lien  upon  all  cargoes  and 
sub-freights,  for  freight  or  charter-money 
under  the  charter.     His  not  paying  the 
master  is  not  conclusive  evidence  that  the 
master  was  not  his  servant.     Fnuer  v. 
Mareh  (1),  on  which  the  Court  of  Appeal 
relied,  is  no  authority,  as  the  question 
there  was  the  authority  of  the  master  to 
pledge  the  owner's  credit  at  a  home  port, 
and  the  defendant  in  that  case  was  not 
the  documentary  owner  when  the  necee- 
saries  were  supplied.     As  to  the  authority 
of  the  master  to  pledge  the  owner's  credit, 
see  Maule,  J.,  in  Mitchesan  v.  Oliver  (2). 

<1)  13  East,  238 ;  2  Campb.  317. 
(2)  5  B.  &.  B.  419,  440;  26  Law  J.  Bep.  OB- 
39. 
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In  Cohin  v.  Newberry  (3),  which  is  the 
strongeet  case  against  us,  there  was  a  com- 
plete demise  of  the  ship,  and  the  shippers 
had  notice,  which  they  had  not  here,  of 
the  terms  of  the  charter-party.  Thus 
Calvin  v.  Newberry  (3)  faJls  under  the 
rale  laid  down  in  The  St  Ghud  (4)  and 
Sandemcm  v.  Scwrr  (5).  Besides,  apart 
from  contract,  the  owner  is  liable  in  tort 
for  not  providing  a  seaworthy  ship — Hayn 
V.  CuUiford  (6).  Further,  it  is  clear  that 
the  respondent  did  not  intend  an  absolute 
demise,  because  he  is  registered  as  manag- 
ing owner,  and  is  therefore  liable,  under 
the  Merchant  Shipping  Act,  1876,  for 
negligence  or  misfeasance — Steel  v.  Lester 
(7)  and  Fraaer  v.  Cuthhertem  (8).  The 
inference  from  registration  is  that  persons 
in  charge  of  the  ship  are  employed  by  the 
registered  owner — Hibbe  v.  Ross  (9). 

Bigham,  Q.C.y  Joseph  Walton^  Q.C.^ 
and  T.  F.  D.  MiUer,  for  the  respondents, 
were  not  called  upon  to  argue. 

The  Lord  Chancellob  (Lord  Hers- 
chell),  after  stating  the  facts  above  set 
forth,  proceeded  as  follows  : 

This  case,  in  my  opinion,  turns  on  the 
construction  of  the  charter-party,  and  the 
question  is,  What  was  the  relation  created 
by  it  between  the  parties?  "Was  it  a 
"  demise  "  of  the  ship,  or  if  not,  strictly 
speaking,  a  demise,  was  it  an  agreement 
which  put  the  vessel  altogether  out  of 
the  power  and  control  of  the  then  owner, 
and  vested  that  power  and  control  in  the 
charterers,  so  that  during  the  time  that 
this  hiring  lasted  she  must  be  regarded  as 
the  vessel  of  the  charterers,  and  not  as  the 
vessel  of  the  owner? 

In  order  to  create  what  has  been  called 
a  demise,  it  is  obvious  that  the  use  of  the 

(3)  8  B.  &  C.  166;  6  Law  J.  Rep.  K.B.  239; 
in  Exch.  Chamb.  7  Bing.  1 90 ;  and  in  House  of 
holds,  1  CI.  &  F.  283. 

(4)  Br.  &  Lush.  4. 

(B)  36  Law  J.  Rep.  Q.B.  58;  Law  Rep.  2 
Q.B.86.  ^ 

(6)  48  Law  J.  Rep.  C.P.   372 ;  Law  Rep.  3 
C.P.D.410;  4C.P.  D.  182. 
^  (7)  47  Law  J.  Kep.  C.P.  43 ;  Law  Rep.  3  C.P. 
D.m. 

^(8)  60  Law  J.  Rep.  Q.B.  277;  Law  Rep.  6 
QB.  D.  93. 

(9)  36  Law  J.  Rep.  Q.B.  193;  Law  Rep.  1 
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word  "  demise  "  is  not  necessary.  When 
this  charter-party  waa  entered  into,  the 
vessel  was  let  by  the  one  party,  and  hired 
by  the  other  for  a  term  at  a  lump  sum,  to 
be  paid  month  by  month  during  that  term. 
The  use  which  was  to  be  made  of  the 
vessel  during  that  term  rested  entirely 
with  the  charterers.  The  then  owner  had 
no  voice  whatever  in  it.  The  charterers 
might  send  her  on  such  voyages  as  they 
pleased;  and  the  only  right  which  the 
owner  had  to  object  was  that  he  had 
limited  and  restricted  to  a  slight  extent 
the  use  of  the  vessel  by  the  terms  of  the 
charter-pai-ty.  The  master  of  the  vessel 
and  the  crew  were  appointed  as  well  as 
paid  by  the  charterei*s.  The  owner  had 
no  voice  in  this  at  all.  All  that  he  had 
a  voice  in  was  the  nomination  of  the  chief 
engineer ;  but  even  that  officer  was  to  be 
paid  by  the  charterers.  Now,  how  would 
it  be  possible,  so  far  (I  will  come  to  the 
other  clauses  which  are  relied  on  presently),  « 
more  completely  to  let  and  hire  this  ship — 
demise  it,  if  you  wiU — put  it  out  of  the 
power  and  control  of  the  owner,  and  put 
it  in  the  power  and  control  of  the  char- 
terers, than  by  such  provisions  as  these  % 
It  is  said  that  the  charterers  could  not 
use  the  vessel  for  all  voyages,  and  that 
there  was  a  certain  restriction  placed  on 
their  right  so  to  use  her.  That  certainly 
is  not  conclusive  against  a  demise,,  other- 
wise there  would  be  no  demise  of  half  the 
houses  in  this  metropolis  which  are  sub- 
ject to  restrictions  as  to  the  uses  to  which 
they  can  be  put. 

Then  it  is  said  there  ai'e  other  pro- 
visions which  shew  that  the  owner  was 
not  entirely  parting  with  his  possession 
or  control  of  the  vessel,  inasmuch  as  he 
was  to  insure  her.  The  remark  which  I 
have  just  made  applies  equally  to  that 
provision.  But,  in  addition  to  that,  he 
was  to  keep  the  hull  and  machinery  in 
thoroughly  efficient  repair  for  the  service. 
Would  it  be  the  less  a  demise  of  a  house 
or  of  a  chattel  because  the  owner  who 
demised  it  undertook  to  keep  it  in  repair 
during  the  term  for  which  it  was  demised  % 

What  are  the  other  stipulations  which 
are  relied  upon?  There  is  a  provision 
that  "  the  charterers  hereby  agreed  to  in- 
demnify the  owners  from  all  consequences 
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tain  signing  bills  of  lading,  or  in  otherwise 
complying  with  the  same."  It  is  said  that 
the  insertion  of  that  clause  shews  that  the 
parties  contemplated  that  the  signing  of 
the  bills  of  lading  by  the  captain  might 
impose  a  liability  upon  Furness.  I  think 
a  just  observation  was  made  with  regard 
to  some  of  these  provisions  by  the  learned 
Master  of  the  Rolls — namely,  that  this 
is  a  document  which  is  not  prepared 
specially  for  this  purpose  ;  a  good  deal  of 
it  is  in  print,  altered  in  writing  to  suit  the 
particular  arrangement ;  but  some  of  the 
provisions  that  have  been  left  standing 
were  undoubtedly  not  specifically  inserted 
mth  a  view  to  this  agreement,  but  have 
been  left  standing,  it  may  be,  more  or  less 
through  an  oversight.  I  do  not,  of  course, 
for  a  moment  dispute  that  in  reading  this 
document  you  must  construe  together  the 
written  and  the  printed  parts.  But  it  is 
not  a  question  what  liability  is  imposed 
by  the  clause  I  have  just  read.  It  imposes 
no  liability  at  all.  It  says  the  charterers 
shall  indemnify  the  owners  from  all  lia- 
bility. So  they  undertake  to  do,  no 
doubt,  and  eflFect  must  be  given  to  it,  if 
such  a  liability  is  imposed.  But  to  infer 
from  the  presence  of  such  a  provision  in 
the  charter-party  that  the  parties  must 
have  had  it  in  contemplation  that  a  lia- 
bility would  be  imposed,  inasmuch  as 
otherwise  they  would  not  have  provided 
for  an  indemnity  against  it,  appears  to  me 
to  be  straining  the  effect  of  a  printed  pro- 
vision in  a  document  of  this  sort  much 
beyond  the  extent  to  which  it  is  legitimate 
to  do  so. 

The  only  other  provision,  I  think,  on 
which  reliance  is  placed  is  this,  "  that  the 
owners  shall  have  a  lien  upon  all  cargoes, 
and  all  sub-fr«ights,  for  freight  or  charter- 
money  due  under  this  charter."  It  does 
not  appear  to  me  that  there  is  anything 
in  that  provision,  which  is  a  provision  as 
between  charterer  and  shipowner,  which 
stands  in  the  way  of  the  view  I  have  sug- 
gested to  your  Lordships,  that  this  is  a 
case  in  which  by  the  charter-party  the 
charterer  has  become,  pro  hoc  vice  and 
during  the  term  of  the  chartei*,  the  owner 
of  the  vessel,  when  one  is  considering  the 
rights  and  liabilities  which  arise  from  the 


acts  of  the  master  and  the  crew  of  the 
vessel;  who  during  that  time  are  the  ser- 
vants of  the  charterer,  appointed  and  paid 
by  him. 

It  cannot  be  disputed  as  a  general 
proposition  of  law,  that  a  person  who  does 
not  himself  enter  into  a  contract,  can  only 
be  made  liable  upon  the  contract  if  it  was 
entered  into  by  one  who  was  his  agent 
or  servant  acting  within  the  scope  of  his 
authority ;  and  it  is  equally  indisputable 
that  a  liability  by  reason  of  a  wrong  or 
a  tort  can  only  be  established  by  proving, 
either  that  the  person  charged  himself 
committed  the  wrong,  or  that  it  was  com- 
mitted by  his  servants  or  his  agents  acting 
within  the  scope  of  their  authority. 

In  the  present  case,  the  right  of  the 
plaintiffs  to  complain  of  the  loss  of  then- 
goods  by  reason  of  the  &ct8  alleged  may 
be  regarded  as  arising  as  a  matter  of  con- 
tract out  of  the  bills  of  lading  that  were 
signed.  Is  it  established  that  the  persons 
who  signed  those  bills  of  lading,  with 
whom,  in  the  first  instance,  the  contract 
was  made,  the  master,  or  Messrs.  Boss 
k  Keen,  the  agents  at  the  port,  in  making 
that  contract  were  acting  for  the  defen- 
dant Furness  %  It  seems  to  me  impossible 
to  contend  that  these  were  contracts  made 
either  with  the  master  or  the  agents  on 
behalf  of  the  defendant  Furness. 

Then,  supposing  it  is  regarded  as  an 
action  of  tort,  it  is  not  suggested  that 
Fmness  himself  committed  the  wrong  com- 
plained of.  Was  it  committed  by  those 
who  were  Fumess's  servants  or  agents 
within  the  rule  I  have  stated  )  I  imagine 
there  can  only  be  one  answer  to  that  ques- 
tion, and  that  is  that  it  was  not. 

But  then  it  is  suggested  that  the  lia- 
bilities which  arise  as  between  the  shipper 
of  goods  and  the  shipowner  may  be  re- 
garded as  to  some  extent  exceptional; 
that  although,  looking  at  the  matter  apart 
from  the  relationship  to  which  I  have  just 
alluded,  there  might  be  a  difficulty  in 
establishing  liability,  the  liability  never- 
theless may  be  made  out  where  the  re- 
lationship of  shipper  and  shipowner  is 
found  to  exist.  But  there  may  be  two 
persons  at  the  same  time  in  different 
senses  not  improperly  spoken  of  as  the 
owner  of  a  ship.     The   person  who  has 
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the  absolute  right  to  the  ship,  who  is  the 
registered  owner,  the  owner  (to  borrow 
an  expression  from  real-property  law)  in 
fee-simple,  may  be  properly  spoken  of,  no 
doubt,  as  the  owner ;  but  at  the  same  time 
he  may  have  so  dealt  with  the  vessel  as 
to  have  given  all  the  rights  of  ownership 
for  a  limited  time  to  some  other  person, 
who  during  that  time  may  equally  properly 
be  spoken  of  as  the  owner.     When  there 
is  such   a  person,  and  that  person   ap- 
points the  master,  officers,  and  crew  of 
the  ship,  pays  them,  employs  them,  and 
gives  them  the  orders,  and  deals  with  the 
vessel  in  the  adventure,  during  that  time 
all  those  rights  which  are  spoken  of  as 
resting  upon  the  owner  of  the  vessel  rest 
upon  that  person  who  is,  for  those  pur- 
poses during  that  time,  in  point  of  law  to 
be  regarded  as  the  owner.     When  that 
distinction  is  once  grasped,  it  appears  to 
me  that  all  the  difS^culties  that  Imve  been 
raised  in  this  case  vanish .   There  is  nothing 
in  your  Lordships'  judgment,  as  I  appre- 
hend, which  would  detract  in  the  least 
from  the  law  as  it  has  been  laid  down  with 
regard  to  the  power  of  a  master  to  bind 
an  owner,  or  with  regard  to  the  liabilities 
which  rest  upon  an  owner.     The  whole 
difficulty  has  arisen  from  £uling  to  see  that 
there  may  be  a  person  who,  although  not 
the  absolute  owner  of  the  vessel,  is,  during 
a  particular  adventure,  the  owner  for  all 
those  purposes. 

Is  there  anything  in  the  authorities 
which  runs  counter  to  the  view  I  have 
just  expressed  %  I  can  find  nothing.  Not 
a  single  authority  has  been  cited  in  which 
the  owner  of  a  vessel  has  ever  been  held 
liable  on  a  bill  of  lading  or  as  for  a  tort  in 
any  case  in  which  the  master  of  the  vessel, 
or  those  who  were  guilty  of  the  negligence, 
have  not  been  properly  described  as  the 
servants  of  the  owner.  No  doubt  a  vessel 
niay  be  chartered,  and  the  charterer  may 
have,  during  its  continuance,  full  power 
to  deal  with  the  vessel,  to  determine  her 
voyage,  and  to  direct  the  course  that  she 
shall  take,  where,  nevertheless,  the  master 
and  crew  remain  truly  the  servants  of  the 
owner.  In  that  case,  I  apprehend,  it  is 
perfectly  dear  that  by  reason  of  the  re- 
J&tionship  still  subsisting,  the  owner  be- 
comes bound  by  such  a  contract  as  a  bill 
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of  lading,  and  by  all  the  contracts  which 
a  master  can  ordinarily  make,  and  which 
persons,  therefore,  have  a  right  to  presume 
he  is  authorised  to  make,  binding  the 
owner. 

The  law  seems  to  me  to  have  been  so 
settled  for  a  very  long  time.  The  case  of 
FroMT  V.  Marsh  (1),  which  was  decided 
so  long  ago  as  181 1,  appears  to  me  directly 
to  bear  out  this  view.  In  that  case  it  was 
sought  to  render  the  registered  owner 
Uable  for  stores  furnished  to  the  vessel, 
the  fact  being  that  by  a  charter-party  the 
vessel  had  been  let  for  a  certain  number 
of  voyages  at  a  certain  rent  to  the  captain,, 
who  ordered  stores  for  her  use.  Lord 
Ellenborough  said:  "The  Begister  Acts 
were  passed  diverse  intuitu ,  but  to  say 
that  the  registered  owner,  who  divests 
himself  by  the  charter-party  of  all  control 
and  possession  of  the  vessel  for  the  time 
being  in  favour  of  another  who  has  all 
the  use  and  benefit  of  it,  is  still  liable  for 
stores  furnished  to  the  vessel  by  the  order 
of  the  captain  during  the  time,  would  be 
to  push  the  effect  of  those  Acts  much  too 
fiir."  There  your  Lordships  will  observe 
that  he  does  not  rest  the  decision  upon 
any  doubt  as  to  the  person  registered  as 
owner  being  really  the  owner,  inasmuch 
as  under  those  earlier  Acts  the  same 
secmity  was  not  taken  as  is  now  taken  to 
see  that  this  was  certain  to  be  the  case  ; 
but  he  rests  his  judgment  upon  the  fact 
that  the  registered  owner  has  divested 
himself  of  all  control  and  possession  of  the 
vessel  in  favour  of  another,  and  that  that 
person  has  all  the  use  and  benefit  of  it ; 
and  he  puts  the  question  to  be  determined 
thus,  whether  the  captain  in  this  instance 
who  ordered  the  stores  was  or  was  not  the 
servant  of  the  defendant  who  was  sued  as 
the  owner.  He  makes  that  the  test  of 
liability,  and  he  says  that  if  he  has  so 
divested  himself  of  the  vessel  and  of  its 
use  and  benefit  as  that  it  is  in  the  posses-' 
sion  of  another,  whose  servant  the  master 
is,  then  the  owner  ceases  to  be  liable  in 
respect  of  stores  ordered  by  the  master. 

What  distinction  is  there  between  the 
case  of  stores  and  the  case  of  liability  in 
respect  of  any  other  matter  which  the 
master  has  a  right  to  do  on  behalf  of  his 
owner,  whoever  he  may  be  t    I  am  at  a 
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loss  to  see  any  ground  for  the  distinction. 
There  is  no  authority  for  it,  and  I  do  not 
see  any  sound  basis  for  it.  A  contract  of 
af&eightment  is  only  like  any  other  con- 
tract; and  if  you  seek  to  render  liable 
upon  it  some  one  who  was  not  in  name  a 
party  to  it,  you  can  only  do  so  by  estab- 
lishing a  relationship  between  the  party 
making  it  and  the  party  whom  you  seek 
to  make  responsible,  which  the  law  re- 
cognises as  creating  that  responsibility. 
No  such  relationship  is  established  under 
the  circimistanoes  which  exist  here. 

In  Colmn  v.  Newberry  (3),  both  in  the 
Exchequer  Chamber  and  in  your  Lord- 
ships' House,  the  law  seems  to  have  been 
regarded  as  I  have  submitted  it  to  your 
Lordships  to  be.  It  is  quite  true  that  in 
that  case  the  shipper  hiad  notice  of  the 
charter,  and  therefore  knew  of  the  relation 
which  existed  between  the  shipowner  and 
the  charterer.  But  I  do  not  gather  firom 
the  judgments  either  in  the  Exchequer 
Chamber  or  in  your  Lordships'  House  that 
that  was  considered  an  essential  part  of 
the  defendant's  case.  It  was  alluded  to 
rather  as  meeting  an  argument  which  had 
no  doubt  been  suggested,  that  the  master 
of  the  vessel,  who  was  in  that  case  himself 
the  person  to  whom  the  vessel  had  been 
let,  might  have  been  properly  regarded  by 
those  who  dealt  with  him  as  acting  not 
merely  on  behalf  of  himself,  but  as  acting 
on  behalf  of  some  owner  or  other,  if  they 
had  not  had  notice  that  he  was  in  £act  at 
the  time  being  the  owner.  But  certainly 
it  seems  to  me  that  it  would  not  be  correct 
to  say  that  the  decision  in  that  case,  either 
in  the  Exchequer  Chamber  or  in  your 
Lordships'  House,  was  rested  solely  or 
mainly  upon  the  fact  that  such  notice 
existed. 

It  is  not  necessary  to  refer  to  several 
cases  which  were  cited  before  your  Lord- 
ships. T?ie  St.  Claud  (4),  ffayn  v.  OvM- 
fard  (6),  and  Scmdemcm  v.  Scimt  (5)  were 
all  ordinary  cases  of  charter-party  where 
there  was  no  pretence  for  saying  that  there 
had  been  any  demise,  or  anything  in  the 
nature  of  a  demise,  of  the  vessel,  but  where 
the  vessel  had  been  chartered,  the  master 
of  the  vessel  still  remaining  the  servant 
of  the  owner. 

I  have  only  to  notice  now  the  argument 


which  has  been  based  upon  the  Merchant 
Shipping  Acts.  Although  the  Legislatuie 
has  now  taken  greater  security  to  see  that 
the  person  registered  as  owner  is  properly 
registered  than  it  had  done  before,  all  it 
has  done  is  to  make  the  register  prima 
facte  evidence  of  ownership.  In  &ct,  it 
assumes  that  anybody  may  displace  alto- 
gether the  statutory  effect  whi<^  has  been 
given  to  it,  by  proving  what  the  fecte 
really  are.  But  then  Sir  Walter  Philli- 
more  relies  upon  thesubsequent  legislation, 
under  which  the  defendant  Furnees  is 
registered  as  managing  owner.  It  seems 
to  me  that  in  order  to  determine  the  effect 
of  legislation  one  must  look  at  the  object 
which  it  had  in  view.  I  cannot  think 
that  this  legislation  altered  in  any  way 
the  liabilities  or  the  rights  of  a  person  who 
was  registered  as  the  managing  owner,  or 
who  in  fact  was  the  managing  owner,  ex- 
cept so  &r  as  the  Legislature  created  new 
liabilities.  It  did,  no  doubt,  create  them, 
because  it  rendered  the  person  registered 
as  managing  owner  liable  to  penal  con- 
sequences in  case  of  the  unseaworthiness 
of  the  vessel  and  his  inability  to  prove 
that  he  had  taken  proper  precautions. 
That  burden  it  imposed  upon  him,  and  it 
was  for  the  purpose  of  effectively  carrying 
out  the  protection  of  the  lives  of  those  who 
went  to  sea  on  board  British  vessels  that 
this  legislation  was  enacted.  But,  beyond 
that,  it  seems  to  me  that  it  would  be  im- 
proper to  impose  any  liability  which  the 
Legislature  bias  not  by  enactment  clearly 
shewn  its  intention  to  impose.  I  do  not 
see  how,  upon  any  sound  or  proper  prin- 
ciple, it  would  be  possible  to  do  so. 

For  these  reasons  I  think  that  the  judg- 
ment of  the  Court  below  ought  to  be 
affirmed,  and  this  appeal  dismissed  with 
costs,  and  I  so  move  your  Lordships. 

Lord  Watson. — I  also  am  of  opinion 
that  the  judgment  of  the  Appeal  Court 
ought  to  be  affirmed.  At  the  time  when 
the  bills  of  lading  were  signed,  and  also  at 
the  time  when  the  goods  of  the  appellant 
suffered  damage,  the  ship  was  in  the  pos- 
session and  under  the  control  of  the  char- 
terers, who  employed  their  own  master 
and  crew  in  her  navigation.  That  point 
once  fixed,  it  appears  to  me  that  there  is 
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really  no  substantial  question  which  can 
SLTise  upon  this  appeal.  We  have  heard  a 
Teiy  able  argument  from  the  Bar,  and  a 
great  deal  of  authority  has  been  cited, 
upon  points  which  I  think  it  unnecessary 
to  discuss  at  large.  They  have  been 
sufficiently  dealt  with  in  the  judgment 
which  has  just  been  delivered  by  the  Lord 
Chancellor. 

The  master  who  signed  the  bill  of  lading 
was  the  servant  and  agent  of  the  char- 
terers, and  not  the  servant  and  agent  of 
the  respondent  Fumess.     In  that  state  of 
£eu:ts,  the  appellants,  in  order  to  succeed 
here,  must  establish  that  the  present  case 
forms  an  exception  from  the  general  rule 
that  a  man  is  not  liable  upon  contracts 
made  by  persons  who    are    neither    his 
agents  nor  his  servants.      They  argued 
that  the  respondent  remains   Uable   for 
contracts  made  by  the  charterers'  agent 
with  shippers  who  had  no  notice  of  the 
terms  of  the  charter.     For  that  proposition 
no  authority  whatever  was  produced.    All 
the  decisions  cited  at  the  Bar,  so  £Bir  as 
they  had  any  bearing  upon  such  circum- 
stances, appear  to  me  to  point  very  dis- 
tinctly to  the  opposite   conclusion.     No 
doubt,  when  a  shipowner  who  enters  into 
a  charter-party  without  parting  with  the 
possession  and  control  of  his  ship  seeks  to 
limit  the  powers  ajssigned  by  law  to  his 
captain,  the  limitation  wiU  be  altogether 
ineffectual  in  any  question  with  shippers 
who  are  ignorant  of  the  terms  of  the  in- 
strument.    That,  however,  is  a  question 
as  to  the  limitation  of  the  powers  of  an 
actual  agent  who  has  known  powers  ac- 
cording to  law.     Notice  of  the  limitation 
must  be  given  to  those  who  deal  with  the 
agent  in  order  to  disable  them  from  con- 
tracting with  him.     But  I  know  of  no 
principle  or  authority  which  requires  that 
notioemust  be  given  when  an  owner  parts, 
even  temporarily,  with  the  possession  and 
control  of  his  ship  in  order  to  prevent  the 
servant  of  the  charterer  from  pledging  his 
credit. 

As  to  the  Merchant  Shipping  Acts,  it 
appears  to  me  that  the  managing  owner  is 
i^^istered  and  the  register  carried  about 
^th  the  vessel  for  statutory  purposes 
only.  When  these  statutory  provisions 
are  examined,  it  becomes  abundantly  clear 


that  it  was  not  the  intention  of  the  Legis- 
lature to  effect  any  change  in  the  legal 
relations  existing  at  the  time  when  ui& 
Acts  passed  between  owners  and  charterers 
and  the  shippers  of  cargo. 

LoBD  MoBRis  and  Lord   Field  con- 
curred. 

Ord^T  of  the  Cowrt  of  Appeal  affirmedy 
cmd  appeal  dismissed  with  costs. 


Solicitors — Stokes,  Sannders  k,  Stokes,  for  ap* 
pellants;  William  A.  Crump  k  Son,  for  re- 
spondent. 


[m  THE  COURT  OF  APPEAL.] 
Bankruptcy.  "\ 

1892.  /  In  re  binstead  ; 
Oct.  28.  C  ex  parte  dale.* 
Dec.  3.       ) 


-  Bankruptcy      N'otice  — 
^ Final  Judgmefnt^* — Prooeidings  for  Di- 
vorce— Decree  ordering  Co-Respondent  to 
pay  the  Costs — Bankruptcy  Ady  1883,  s.  4, 
sub-s.  1  (^). 

An  order  made  in  a  decree  in  a  suit  for 
dissolution  of  marriage  in  the  ProbatSy 
Divorce^  and  Admiralty  Division  of  the 
High  Cowrt  of  Justice,  ordering  the  co-re- 
spondent in  dhe  suit  to  pay  the  costs  of  the 
petition  pursuant  to  the  2Ath  section  of  the 
McOriTnonial  Causes  Act,  1857,  is  not  a 
^^ final  judgment "  within  the  meaning  of 
the  Bankruptcy  Act,  1883,  s.  4,  sub-s,  1 
(g),  and  therefore  a  bankruptcy  notice  can- 
not be  issued  in  respect  of  such  an  order. 

Appeal  on  the  part  of  one  £.  J.  Dale 
from  the  decision  of  a  Registrar  dismissing 
a  bankruptcy  petition  presented  against 
the  debtor. 

The  debtor  was  the  co-respondent  in  a 
suit  for  dissolution  of  marriage  instituted 
by  the  appellant  against  his  wife. 

In  April,  1888,  a  decree  nisi  was  made 
for  the  dissolution  of  the  marriage,  and  in 
it  the  co-respondent  was  condemned  in  the 

*  <Jor0m  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Kay,  L. J. 
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costs  incurred  by  the  petitioner  under 
the  34th  section  of  the  Matrimonial  Causes 
Act,  1857. 

In  November,  1888,  the  decree  was 
made  absolute.  The  petitioner's  costs 
were  afterwards  taxed  at  204/.  19«.  8<2. 
De&Lult  having  been  made  by  the  debtor 
in  the  payment  thereof,  the  petitioner  on 
the  26th  of  July,  1892,  issued  a  bank- 
ruptcy notice  against  the  debtor  under 
section  4,  sub-section  1  (g)  of  the  Bank- 
ruptcy Act,  1883,  the  order  in  the  decree 
for  the  payment  of  the  costs  being  the 
"  £nal  judgment "  on  which  it  was  founded. 
The  debtor  did  not  comply  with  the 
notice,  and  thereupon  the  petitioner  pre- 
sented a  bankruptcy  petition  against  him 
in  which  the  alleged  act  of  bismkruptcy 
was  the  non-compliance  with  the  notice. 

The  Registrar  dismissed  the  petition,  on 
the  ground  that  the  decree  was  not  a  final 
judgment  in  an  action,  and  therefore  no 
act  of  bankruptcy  had  been  committed. 

The  petitioner  appealed. 

Herbert  Reed^  Q-C.^  and  J,  E.  Bankes, 
for  the  appellant. — The  decree  of  the 
Divorce  Court  is  a  final  judgment  within 
the  meaning  of  the  Bankruptcy  Act,  1883, 
8.  4,  sub-s.  1  (^)  (I).  In  Ex  parte  Moore  ; 
in  re  FaiihfvXi  (2)  it  was  held  that  an 
order  for  the  payment  of  costs  was  a  final 
judgment  within  the  meaning  of  the  sub- 

(1)  The  Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  8.  4,  sab-s.  1,  provides :  **  A  debtor  com- 
mits an  act  of  bankruptcy  in  each  of  the 
following  cases :  (^)  If  a  creditor  has  obtained 
a  final  judgment  against  him  for  any  amount, 
^nd,  execution  thereon  not  having  been  Rtayed, 
has  served  on  him  in  England,  or,  by  leave 
of  the  Court,  elsewhere,  a  bankruptcy  notice 
under  this  Act,  requiring  him  to  pay  the  judg- 
ment debt  in  accoidance  with  the  terms  of  the 
judgment,  or  to  secure  or  compound  for  it  to  the 
satisfaction  of  the  creditor  or  the  Court,  and  he 
does  not,  within  seven  days  after  the  service  of 
the  notice,  in  case  the  service  is  effected  in 
England,  and  in  case  the  service  is  effected 
elsewhere,  then  within  the  time  limited  in  that 
behalf  by  the  order  giving  leave  to  effect  the 
service,  either  comply  with  the  requirements  of 
the  notice,  or  satisfy  the  Court  that  he  has  a 
counter-claim,  set-off,  or  cross-demand,  which 
^uals  or  exceeds  the  amount  of  the  judgment 
debt,  and  which  he  could  not  set  up  in  the 
action  in  which  the  judgment  was  obtained." 

(2)  54  Law  J.  Rep.  Q.B.  190;  Law  Rep. 
14  Q.B.  B.  627. 


section,  and  in  that  case  the  cases  of  Ez 
parte  Chmery  ;  in  re  Ghinery  (3),  in  which 
a  garnishee  order,  and  Ex  parte  Whtn/ney ; 
in  re  Sanders  (4),  in  which  a  balance  order 
made  on  a  contributory  in  the  course  of 
the  voluntary  winding-up  of  a  company, 
were  held  not  to  be  final  judgments,  on 
which  cases  the  Registrar  wrongly  acted 
in  the  present  case,  were  considered.  In 
that  case  the  Master  of  the  Bolls  observed : 
"  The  refined  argument  that  the  judgment 
must  be  one  which  has  been  obtained  by  a 
man  who  was  previously  a  creditor  of  the 
defendant,  will  not  b^r  discussion;  the 
result  of  it  would  be  to  shut  out  from  sub- 
section 1  (^)  everything  but  a  judgment 
for  a  debt.''  In  In  re  RiddeU;  ex  parte 
The  Earl  of  Strathmore  (5)  the  judgment 
was  in  no  sense  final,  as  there  was  no  final 
determination  of  the  dispute  between  the 
parties.  The  reasons  given  in  the  judg- 
ments of  the  Court  in  Salaman  v.  Warner 
(6)  shew  the  meaning  of  the  word  "  final," 
and  in  In  re  Alexcmder ;  ex  parte  Alex- 
ander (7)  the  case  of  Ex  parte  Moore;  in 
re  FaMfuU*{2)  was  followed,  and  it  was 
again  held  that  an  order  as  to  costs  was  a 
final  judgment  within  the  meaning  of  this 
sub- section. 

[Kay,  L.J. — ^All  these  cases  deal  with 
the  finality  of  the  order.  Is  it  a  judgment 
in  an  action  1] 

The  sub-section  does  not  require  that  it 
should  be  a  judgment  in  an  action.  If  it 
does,  by  section  100  of  the  Judicature  Act 
"  action  "  means  "  a  civil  proceeding  com- 
menced by  writ  or  in  such  other  manner 
as  may  be  prescribed  by  Rules  of  Court,*' 
and  it  has  been  decided  that  even  an 
originating  summons  is  an  action — In  rt 
FawsiU  ;  Galland  v.  Bwrton  (8) ;  and  by 
the  same  section  the  term  "judgment" 
includes  decree. 

Clayton^  for  the  respondent. — In  Ex 
parte  Chinery  (3)  and  Ex  parte  Moore  (2) 

(3)  53  Law  J.  Rep.  Chanc.  662 ;  Law  Bep. 
12  Q.B.  D.  342. 

(4)  Law  Rep.  13  Q.B,  D.  476. 

(6)  57  Law  J.  Rep.  Q.B.  269 ;  Law  Bep. 
90  Q.B.  D.  512. 

(6)  60  Law  J.  Rep.  Q.B.  624 ;  Law  Rep.  [1891] 
1  Q.B.  734. 

(7)  61  Law  J.  Rep.  Q.B.  377;  Law  Reik 
[1892]  1  Q.B.  216. 

(8)  55  Law  J.  Rep.  Chanc.  568. 
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In  re  BimUad;  ew  parte  Dale,  App. 
a  "  final  judgment "  was  affirmed,  and  re- 
affirmed, to  be  "  a  judgment  obtained  in 
an  action  whereby  a  previously  existing 
liability  of  the  defendant  to  the  plaintiff 
is  ascertained  or  established."  In  this 
case  there  was  no  previously  existing 
liability,  and  therefore  the  decree  is  not  a 
final  judgment  as  between  the  appellant 
and  the  respondent.  The  order  was  made, 
not  to  satisfy  a  pre-existing  right,  but 
under  a  special  statutory  power  given  by  the 
MatrimonialOauses  Act,  1857  (20  <k21  Yict. 
c.  85),  8.  34.  This  section  does  not  use 
the  word  "judgment,"  but  simply  pro- 
vides that  "it  shall  be  lawful  for  the 
Court  to  order  the  adulterer  to  pay  the 
whole  or  any  part  of  the  costs  of  the  pro- 
ceedings." 1^1Q  order  is  a  final  order,  but 
not  a  final  judgment,  still  less  a  final 
judgment  in  an  action.  [He  also  cited  Ex 
parte  Schmitz ;  in  re  Cohen  (9),  In  re 
Henderean;  ex  parte  Henderson  (10),  and 
Ex  parte  Crwmp  (11).] 

Further,  the  bankruptcy  notice  does  not 
foUow  the  form  of  the  order — In  re  Howes  ; 
ex  parte  Hughes  (12). 

Bankes,  in  reply. 

Cur.  ado.  vuU. 

The  following  judgments  were  delivered 
on  December  3rd : 

Loiu>  EsHEB,  M.B. — By  a  decree  nisi 
made  in  a  suit  in  the  Divorce  Court  in- 
stituted by  the  appellant  in  this  case 
against  his  wife  for  the  dissolution  of  their 
marriage  on  the  ground  of  the  wife's 
adultery  with  Binstead,  the  debtor,  who 
was  the  co-respondent  in  the  suit,  it  was 
decreed  that  the  marriage  should  be  dis- 
solved unless  cause  should  be  shewn  within 
six  months  why  the  decree  should  not  be 
made  absolute,  and  the  Judge  also  con- 
demned the  co-respondent  in  the  costs  of 
petitioner  in  the  cause.  The  decree  was 
afterwards  made  absolute.  The  peti- 
tioner's costs  in  the  suit  were  taxed  at 
204^.  19«.  8c?.  The  petitioner  then  served 
a  bankruptcy  notice  on  the  co-respondent 
treating  the  order  in  the  decree  that  he 

(9)  53  Law  J.  Rep.  Chanc.  1168. 

(10)  67  Law  J.  Rep.  Q.B.  268 ;   Law    Rep. 
20Q.B.D.5O9.  ^    ^  >  ^ 

(11)  8  Morrell,  174. 

(12)  Law  Rep.  Weekly  Notes,  1892,  p.  118. 
Vol.  62.— Q.B. 
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should  pay  the  petitioner's  costs  of  the 
suit  as  a  final  judgment  against  him.  The 
co-respondent  did  not  comply  with  the 
bankruptcy  notice,  and  the  petitioner 
thereupon  presented  a  bankruptcy  peti- 
tion against  him,  alleging  his  non-com- 
pliance with  the  bankruptcy  notice  as  the 
act  of  bankruptcy.  The  Registrar  was  of 
opinion  that  the  order  in  the  decree  for 
the  payment  of  costs  was  not  a  final 
judgment  within  the  meaning  of  section  4, 
sub-section  I  {g)  of  the  Bankruptcy  Act, 
1883,  and  therefore  held  that  the  bank- 
ruptcy notice  was  invalid,  and  that  oon- 
sequently  no  act  of  bankruptcy  had  been 
committed,  and  on  this  ground  dismissed 
the  petition.  From  this  dismissal  the 
petitioner  has  appealed. 

We  have  then  to  construe  section  4, 
sub-section  1  {g)  of  the  Bankruptcy  Act, 
1883.  This  sub-section  is  one  under 
which,  if  it  can  be  brought  to  bear,  a  man 
may  be  compelled  to  commit  an  act  of 
bankruptcy  in  respect  of  which  he  may 
be  made  bankrupt,  and  thereby  not  only 
be  obliged  to  pay  the  particular  debt 
owing  to  the  person  who  sets  the  sub-sec- 
tion in  motion  by  issuing  a  bankruptcy 
notice  against  him,  but  has  to  settle  with 
his  other  creditors,  who  are  all  brought 
into  the  bankruptcy  proceedings.  The 
procedure  under  this  sub-section  is  not 
merely  execution  of  the  judgment  on 
which  it  is  based,  but  has  a  great  effect 
on  the  other  creditors  of  the  judgment 
debtor,  who  are,  as  a  general  rule,  com- 
pelled to  accept  payment  of  part  of  their 
debts  instead  of  the  whole.  The  sub- 
section, therefore,  operates  against  other 
persons  as  well  as  against  the  debtor. 

The  question  we  have  to  determine  is 
whether  an  order  for  the  payment  of  costs 
which  forms  part  of  a  decree  of  the 
Divorce  Court  is  a  final  judgment  within 
the  meaning  of  the  sub-section.  It  has 
already  been  held  by  this  Court  that  the 
sub-section  must  be  strictly  construed.  In 
E^  parte  Chinery  ;  in  re  Chinery  (3)  Lord 
Justice  Cotton  said  :  "  Now  in  legal  lan- 
guage, and  in  Acts  of  Parliament  as  well,, 
with  regard  to  the  rights  of  the  parties, 
there  is  a  well-known  distinction  between 
a  *  judgment '  and  an  *  order.'  No  doubt 
the  orders  under  the  Judicature  Act  pro- 
2  E 
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In  re  Binttead ;  exports  Dale,  App. 
vide  that  every  order  may  be  enforced  in 
the  same  manner  as  a  judgment,  but  stiLl 
judgments  and  orders  are  kept  entirely 
distinct.  It  is  not  said  that  the  word 
*  judgment'  shall  in  other  Acts  of  Parlia- 
ment include  an  *  order.'  I  think  we 
ought  to  give  to  the  words '  finaljudgment ' 
in  this  sub-section  their  strict  and  proper 
meaning,  that  is,  a  judgment  obtained 
in  an  action  by  which  a  previously  exist- 
ing liability  of  the  defendant  to  the  plain- 
tiff is  ascertained  or  established,  unless 
there  is  something  to  shew  an  intention 
to  use  the  words  in  a  more  extended 
sense."  That  case,  therefore,  shews  that 
the  words  '  final  judgment '  in  the  sub- 
section are  to  be  construed  strictly.  If 
we  so  construe  them,  can  they  apply  to  an 
order  for  the  payment  of  costs  made  by 
the  Divorce  Court  in  a  decree  in  a  suit  for 
dissolution  of  marriage.  The  words  of  the 
sub-section  are, "  If  a  creditor  has  obtained 
a  final  judgment  against  him  for  any 
amount,  and,  execution  thereon  not  having 
been  stayed  " — ^the  word  used,  it  is  to  be 
observed,  is  "execution,"  and  not  "en- 
forcement " — "  has  served  on  him  in  Eng- 
land, or,  by  leave  of  the  Court,  elsewhere, 
a  bankruptcy  notice  under  this  Act,  re- 
quiring him  to  pay  the  judgment  debt  in 
accordance  with  the  terms  of  the  judg- 
ment, or  to  secure  or  compound  for  it  to 
the  satis&ction  of  the  creditor  or  the 
Court,  and  he  does  not,  within  seven  days 
after  the  service  of  the  notice,  in  case  the 
service  is  effected  in  England,  .  .  .  either 
comply  with  the  requirements  of  the  no- 
tice, or  satisfy  the  Court  that  he  has  a 
<x)unter-claim,  set-off,  or  cross-demand 
which  equals  or  exceeds  the  amount  of 
the  judgment  debt,  and  which  he  could 
not  set  up  in  the  action  in  which  the 
judgment  was  obtained."  The  concluding 
words  seem  to  me  to  shew  that,  if  the 
words  "final  judgment"  are  construed 
strictly,  they  must  mean  "judgment  in 
■an  action  in  which  the  defendant  might 
have  a  counter-claim,  set-off,  or  cross- de- 
mand which  could  be  set  up."  Is  it  pos- 
rsible  to  say  that  a  suit  in  the  Divorce 
•Court  is  a  proceeding  in  which  a  party 
might  on  any  state  of  facts  have  a  coun- 
ter-claim, set-off,  or  cross-demand  which 
he  could  set  up  f  It  is  impossible  to  say 
that  it  is.     This  circumstance  goes  very 


fiur  to  shew  that  an  order  of  the  Divorce 
Court  is  not  a  final  judgment  within  the 
meaning  of  the  sub-section,  and  this  view 
is  confirmed  by  the  Form  No.  6  of  a  bank- 
ruptcy notice  given  in  the  appendix  to  the 
Bankruptcy  Rules,  1886.  In  &ct,  the 
whole  of  the  legislation  upon  the  point 
seems  to  me,  if  construed  strictly  and 
naturally,  to  be  obviously  inapplicable  to 
an  order  for  costs  made  in  a  decree  of  the 
Divorce  Court. 

It  was  argued  that  section  4,  sub-section 
1  («),  shews  that  such  an  order  is  not 
within  sub-section  \  (g).  I  am  not  sore 
whether  this  is  so.  It  is,  however,  un- 
necessary to  decide  the  point,  as,  taking 
sub-section  1  {g)  by  itself,  I  think  that 
the  decision  of  the  Registrar  was  right, 
and  that  this  appeal  must  be  dismissed. 

Lopss,  L.J. — I  am  also  of  opinion  that 
the  decree  of  the  Divorce  Court  is  not  a 
final  judgment  within  the  meaning  of  sec- 
tion 4,  sub-section  1  {g\  of  the  Bankruptcy 
Act,  1883,  and  I  cannot  express  my 
opinion  in  more  appropriate  words  than 
those  used  by  Lord  Justice  Cotton  in  Ex 
parte  Chinery  ;  in  re  Chinery  (3),  already 
quoted  by  the  Master  of  the  Rolls.  The 
Lord  Justice  further  went  on  to  say: 
"  Undoubtedly  a  garnishee  order  absolute 
is  a  final  order  in  the  proceeding  in  whidi 
it  is  obtained,  but  is  it  a  final  judgment 
in  the  sense  which  I  have  mentioned  t  1 
think  there  is  a  good  deal  to  be  found  in 
this  sub-section  which  is  against  that 
view.  It  speaks  of  a  "  final  judgment " 
obtained  by  a  creditor  against  his  debtor. 
To  my  view  this  points  to  a  liability  of 
the  debtor  to  the  creditor  being  estab- 
lished in  an  action,  and  not  to  a  proceed- 
ing of  this  kind,  which  is  not  an  action, 
but  a  statutory  proceeding,  for  the  pur- 
pose not  of  establishing  any  liability  of 
the  garnishee  to  the  person  who  obtains 
the  order,  but  of  attaching  a  debt  due  by 
the  garnishee  to  the  debtor,  whose  lia- 
bility to  the  judgment  creditor  had  been 
established  by  the  judgment  in  the  action. 
The  latter  part  of  the  sub-section,  I  think, 
confirms  this  view,  and  indeed  everything 
in  it,  in  my  opinion,  tends  to  shew  that 
the  words  "  final  judgment "  are  used  in 
their  strict  technical  sense.  And  when 
the  Legislature  enacts  that  a  particdar 
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Tn  TV  Binttead  ;  ex  parte  Dale,  -^PP- 
act  or  default  shall  be  an  act  of  bank- 
ruptcy, I  think  we  ought  not  to  give  to 
their  ^vcmls  any  but  their  strictly  proper 
meaning,  unless  we  are  clearly  satisfied 
that  it  was  the  intention  of  the  Legislature 
to  use  the  words  in  a  larger  sense."   Lords 
Justices  Bowen  and  Fry  gave  judgment 
to  the  same  effect,  and  these  judgments 
go  far  to  shew  that  a  decree  of  the  Divorce 
Court  is  not  a  final  judgment  within  the 
sub-section.     I  think  also  that  sub-section 
1  (6)  is  very  important.     It  contains  the 
words  :  ''  process  in  an  action  in  any  Court, 
or  in  any  civil  proceeding  in  the  High 
Courtw"     These  comprehensive  words  lead 
me  to  think  that  the  narrower  words  in 
sub-section  1  {g)  were  used  by  the  Legis- 
lature advisedly.      It  is  unnecessary  to 
decide   whether  that    sub-section  might 
have  been  used  in  the  present  case  for  the 
purpose  of  obtaining  an  act  of  bankruptcy. 
I  am  inclined  to  thmk  that  it  might,  but 
I  do  not  desire  to  express  a  final  opinion 
upon  the  point.     For  the  reasons  I  have 
^ven  I  am  satisfied  that  a  decree  of  the 
Divorce  Court  is  not  a  "  final  judgment  " 
within  the  meaning  of  the  sub-section. 

The  following  judgment  was  read  by 
Kay,  L.J. — The  appellant  seeks  to  make 
Binstead  a  bankrupt.     The  alleged  act  of 
bankruptcy  is  the  non-compliance  within 
the  prescribed  time  with  a    bankruptcy 
notice  under  section  4,  sub-section  1  (^),  of 
the  Bankruptcy  Act,   1883.     That  sub- 
section provides    shortly  that  a  debtor 
commits  an  act  of  bankruptcy  if  a  creditor ' 
has  obtained  a  final  judgment  against  him 
&r  any  amount,  and  ....  has  served  on 
him  ....  a  bankruptcy  notice,  .  .  .  and 
he  does  not  within  seven  days  after  service 
....  either  comply  with  the  requirements 
of  the  notice,  or  satisfy  the  Court  that  he 
^  a  oounter-daim,  set-off,  or  cross-de- 
noand  which  equals  or  exceeds  the  amount 
of  the  judgment  debt  which  he  could  not 
set  up  in  the  action  in  which  the  judgment 
was  obtained. 

It  has  been  decided  that  this  does  not 
mean  that  the  person  serving  the  notice 
Jl^^bea  creditor  before  the  judgment. 
Obviously  such  a  construction  woi3d  ex- 
clude judgments  in  actions  of  tort.  It 
Includes  all  cases  where  the  applicant  be- 
«>nie8  a  creditor  by  the  judgment.     The 
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meaning  is  that  he  must  be  a  judgment 
creditor  when  he  gives  the  notice — In  re 
FaiihfuU;  ex  parte  Moore  (2). 

Also,  it  is  settled  that  a  judgment 
against  a  defendant  for  costs  may  be  final, 
where  the  other  parts  of  the  judgment 
direct  accounts  or  enquiries,  the  result  of 
which  may  be  to  find  money  due  to  him 
— In  re  FaithfuU;  ex  parte  Moore  (2) 
and  In  re  Alexander  (13). 

In  this  case,  if  the  judgment  were  in 
an  action  in  the  Chancery  Division  or  in 
the  Queen's  Bench  Division,  it  cannot  be 
denied  that  it  would  be  a  good  foundation 
for  a  bankruptcy  notice. 

But  the  case  is  of  a  decree  against  a  co- 
respondent in  a  proceeding  for  divorce 
ordering  him  to  pay  costs.  This  order 
was  in  the  decree  nisi,  which  has  since 
been  made  absolute.  The  costs  have  been 
taxed,  and  an  order  to  pay  them  within  a 
time  fixed  has  since  been  made,  like  the 
four-day  order  ^miliar  in  Chancery  prac- 
tice. 

The  real  objection  is  that  this  is  not  a 
judgment  in  an  action  to  which  alone  it  is 
said  that  section  4,  sub-section  1  (g),  refers. 
Now,  first  of  all,  the  word  "action"  only 
occurs  in  the  latter  part  of  the  sub-section, 
which  provides  that  the  debtor  may  shew 
that  he  has  not  committed  an  act  of  bank- 
ruptcy by  not  complying  with  the  notice, 
where  he  can  satisfy  the  Court  that  the 
debt  may  be  expunged  by  "a  counter- 
claim, set-off,  or  cross-demand ''  of  equal 
or  greater  amount  which  he  could  not  set 
up  in  the  action  in  which  the  judgment 
was  obtained.  That  includes  the  case  of 
an  action  in  which  for  any  reason  a 
counterclaim  could  not  be  niade,  as,  for 
e2camp]e,  where  the  provisions  as  to 
counter-claim  do  not  apply  to  the  par- 
ticular Court  in  which  the  judgment  was 
obtained.  If  there  is  no  such  proceeding 
in  the  Divorce  Court,  that  does  not  seem 
to  me  to  prevent  the  sub-section  from 
applying. 

The  objection  appears  to  me  to  be  highly 
technical.  The  final  decision  of  a  divorce 
proceeding  is  termed  a  decree.  The  pro- 
ceeding itself  is  usually  styled  a  cause  or 
suit.  It  is  commenced  not  by  writ,  but 
by  a  petition  and  citation  which  are  served 

(1.3)  61  Law  J.  Bep.  Q.B.  377 ;  Law  Rep. 
[1892]  1  Q.B.  216. 
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together  upon  the  respondents.  But  a 
co-respondent  may  be  decreed  to  pay 
damages  as  well  as  costs,  and  if  the  decree 
orders  him  to  pay  both,  or  either,  he  is  to 
all  intents  and  purposes  in  the  same  posi- 
tion as  a  judgment  debtor  in  an  action  in 
the  Chancery  or  Queen's  Bench  Divisions, 
and  the  same  remedies  by  fi.  fa.  and 
elegit,  or  a  receiver,  may  be  had  in  order 
to  render  the  decree  effectual. 

Before  the  Matrimonial  Causes  Act, 
1857  (20  &  21  Vict.  c.  85),  the  course  of 
proceeding  for  an  injured  husband  was  to 
bring  an  action  at  common  law  for  criminal 
conversation  against  the  alleged  adulterer, 
and,  if  that  action  succeeded,  to  apply  for 
an  Act  of  Parliament  to  dissolve  the 
marriage.  This  costly  proceeding  was 
superseded  by  the  statute  which  estab- 
lifilied  a  new  Court  in  which  husband  or 
wife  may,  by  petition,  apply  for  dissolu- 
tion of  the  marriage  (section  27) ;  and  if 
the  husband  applies  he  may  join  the 
alleged  adulterer  as  co-respondent  (section 
28),  and  may  claim  damages  against  him 
either  by  that  or  by  a  separate  petition 
(section  33),  and  the  Court  may  order  the 
co-respondent  to  pay  all  or  part  of  the 
costs  of  the  proceedings.  By  section  31 
the  dissolution  of  the  marriage  is  to  be  by 
the  decree  of  the  Court.  In  sections  33 
and  34,  relating  to  the  damages  or  costs 
which  the  co-respondent  may  be  ordered 
to  pay,  the  word  "decree"  is  not  "used ;  but 
section  33  provides  that  all  the  enactments 
contained  in  the  Act  with  reference  to 
the  hearing  and  decision  of  petitions 
shall  apply  to  the  hearing  of  a  petition 
for  damages ;  and  by  section  34  the  order 
for  costs  may  be  made  when  the  alleged 
adulterer  is  a  co-respondent  to  a  petition 
for  dissolution.  In  practice,  I  presume  it 
usually  is  made,  as  it  was  here,  as  part  of 
the  decree. 

Now  it  seems  to  me  that  no  difference 
can,  for  this  purpose,  be  made  between  a 
decree  giving  daioages  and  costs  against  a 
co-respondent,  and  a  decree  giving  costs 
only.  If  the  later  Act,  the  Bankruptcy 
Act  of  1883,  has  excepted  such  person 
from  its  description  of  a  judgment  debtor 
who  commits  an  act  of  bankruptcy  by  fell- 
ing to  comply  with  a  bankruptcy  notice, 
there  does  not  appear  to  be  any  sufficient 
reason  for  such  exception. 


But,  pursuing  the  investigation,  the 
Judicature  Act  of  1873  united  the  Comt 
of  Chancery,  the  Courts  of  Common  Law, 
the  Probate  Court,  the  AdmiraUy  Court, 
and  Divorce  Court  into  one  Supreme 
Court  of  Judicature  in  England  (sectioQ 
3),  and  by  sections  4  and  5  made  them 
the  High  Court,  and  by  section  16  vested 
in  such  High  Court  the  jurisdiction  of 
each  and  every  of  them,  and  also  of  the 
Courts  created  by  commissions  of  assize. 
Section  100  provides  that  in  the  construc- 
tion of  that  statute  *'  cause  "  shall  include 
action,  suit,  or  other  original  proceeding 
between  a  plaintiff  and  a  defendant,  and 
any  criminal  proceeding  by  the  Crown. 
''Suit"  shall  include  action;  ''action" 
shall  mean  a  dvil  proceeding  commenced 
by  writ  or  in  such  other  manner  as  may 
be  prescribed  by  rules  of  Court,  and  shall 
not  include  a  criminal  proceeding  by  the 
Crown;  and  ''judgment"  shall  include 
decree.  Therefore,  a  "  suit  or  cause  "  in- 
cludes an  "action,"  and  a  "judgment" 
includes  a  "  decree." 

The  Bankruptcy  Act  of  1883  was  ten 
years  later,  and  when  it  speaks  of  a  "  judg- 
ment creditor,"  why  should  not  the  word 
"judgment "  include  a  "  decree  "  ! 

In  the  Court  of  Chancery  proceedings 
were  formerly  called  suits,  and  the  decision 
of  a  suit  was  by  decree.  The  suit  was 
commenced  by  bills,  and  the  appearance 
of  the  defendemt  was  obtained  by  writ  of 
subpoena,  or  in  certain  cases  by  service  of 
a  copy  of  the  bill.  By  Order  I.  of  the 
Rules  of  Court  suits  in  Chancery  are  to  be 
called  actions,  and  by  Order  II.  are  to  be 
commenced  by  writs,  and  xmder  Order 
XL.  the  judgment  of  the  Court  is  to  be 
obtained  by  motion  for  judgment.  Order 
LXVIII.  provides  that  nothing  in  the 
Rules  shall,  save  as  expressly  provided, 
affect  the  procedure  or  practice  in  proceed- 
ings for  divorce.  Accordingly  the  Divorce 
Court  is  governed  by  its  own  rules  in  these 
respects,  and  its  causes  or  suits  are  not 
called  actions,  and  its  decisions  are  not 
called  judgments,  but  decrees. 

This,  and,  as  I  think,  this  only,  creates 
the  difficulty.  In  strict  language  a  decree 
of  the  Divorce  Court  is  not  oedled  a  "judg- 
ment," nor  is  a  suit  for  divorce  called  an 
"action." 

Section  4  of  the  Bankruptcy  Act,  1883, 


Digitized  by 


Google 


MICHAELBiAS  1892  to  MICHA£LMAS  1893. 


Vox,-  62.] 

Tn  re  Bingtead;  ex  parte  Dale^  App, 

oontajxis  eight  sub-sections,  every  one  of 
which  applies  to  this  debtor  unless  sub- 
section 1  (^)  is  an  exception.     Sub-section 
1  (0)  provides  that  execution  of  the  debtor's 
goods  levied  by  seizure  and  sale  "  under 
process  in  an  action  in  any  Court,  or  in 
any  civil  proceeding  in  the  High  Court,'' 
sbaU  be  an  act  of  bajikruptcy.     Therefore, 
if  there   had  been  such  an  execution  by 
seizure  and  sale  under  this  decree,  as  I 
understand  according    to    the    ordinary 
practice  in  the  Divorce  Court  there  might 
be,  if  the  co-respondent  had  goods  which 
could  be  seized,  he  might  be  made  bank- 
rupt;  but  in  sub- section  1  (e)  there  are 
the  words  "  in  any  civil  proceeding  in  the 
High   Ck>urt,"  which,  it  is  said,   would 
include  this  decree  in  the  Divorce  Court. 
However,    I  cannot  see  any  reason  for 
ascribing  to  the  Legislature  an  intention 
to  allow  the  debtor  to  be  made  a  bankrupt 
under  sub-section  1  (e),  and   not   under 
sub-section  1  (^). 

liord  Justice  Cotton,  in  Ex  parte 
Chinery  (3),  and  again  in  In  re  Faithfull ; 
tx  parte  Moore  (2),  said  that,  as  under 
sub-section  1  {g)  there  is  a  new  act  of 
bankruptcy  created  for  the  first  time  by 
the  Act  of  1883,  "we  ought  to  give  the 
words  their  strict  meaning.''  This  lan- 
guage was  adopted  by  the  Master  of  the 
Ro&  in  In  re  RiddeU  ;  ex  parte  The  Earl 
ofStrathmore  (5). 

Following  that  rule  of  construction,  I 
now  reluctantly  come  to  the  conclusion 
that  judgment  in  an  action  does  not 
strictly  describe  or  include  a  decree  in  a 
suit  for  divorce,  and  therefore  the  decision 
in  the  Court  below  was  right,  and  the 
appeal  must  be  dismissed  with  costs. 

Appeal  dUmieaed, 


Solicitors^-J.  G.  Dakell,  for  appellant ;  Waid, 
Perks  k  McKay,  for  respondent. 
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[IN  THB  COUBT   OF  APPEAL.] 
1892.       *)        BODOBB  V.   HABSISON   AND 
Dec.  2,  5.  ]  ANOTHER.* 

Regietriee  (Yorkshire)  Act,  1884  (47  <^ 
48  Vict,  c.  42),  M.  3,  4,  and  li— Assurance 
— Conditional  Agreement  for  Sale  and 
Fwrehase  of  Land-—Begi8tration — Convey- 
ance— Memorandtun  of  Charge. 

An  agreement  in  writing,  wherebt/,  in 
dbnsideration  of  2001,  then  paid  to  the  ven- 
dor by  the  purchaser,  the  vendor  agreed  to 
complete  certain  buildings  on  a  certain 
piece  of  land,  and  the  purchaser  agreed  to 
purchase  the  buildings,  when  completed,for 
7501.,  the  sum  of  200/.  to  be  considered  as  in 
so  much  reduction  of  the  purchase-money,  is 
notan  *^ assurance"  which  is  entitled  to  be 
registered  within  the  meaning  of  section  14 
of  the  Yorkshire  Registries  Act,  1884. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  Special  Case  stated  in 
an  action  under  Order  XXXIY.  rules  1 
and  2. 

The  Special  Case  stated  the  following 
&cts: 

The  plaintiff  by  his  writ  of  summons 
claimed  a  declaration  that  he  was  entitled 
to  have  certain  premises  comprised  in  a 
contract,  dated  the  7th  of  June,  1889, 
made  between  one  Naylor  and  himself 
transferred  to  him,  and  aJso  the  title-deeds 
relating  thereto  delivered  to  him. 

By  an  indenture  of  the  1 1th  of  April, 
1889,  Naylor  had  mortgaged  certain  pro- 
perties, comprising,  amongst  others,  a 
parcel  of  land  situate  at  Swinnon-in- 
Bramley,  in  the  parish  of  Leeds,  to  the 
Leeds  Provincial  Building  Society,  to 
secure  repayment  of  a  sum  of  1,500/.  and 
interest,  as  therein  provided. 

By  another  indenture,  also  of  the  11th 
of  April,  1889,  Naylor  conveyed  the  same 
parcel  of  land  to  the  defendants,  by  way 
of  mortgage,  to  secure  the  principal  sum 
of  240/.,  and  interest  thereon  at  the 
rate  of  five  per  cent,  per  annum ;  and  this 
document  was  duly  registered  on  the  31st 
of  August,  1889,  in  accordance  with  the 
provisions  of  the  Yorkshire  Registries 
Act,  1884,  and  the  Acts  amending  the 
same. 

*  Coram  Lord  Esher,  M.B.,  Lopes,  L.J.,  and 
Kay,  L.  J. 
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By  an  agreement  in  writing  of  the  7th 
of  June,  1889,  made  between  Naylor  and 
the  plaintiff,  Naylor,  in  consideration  of 
200Z.  then  paid  to  him  by  the  plaintiff, 
agreed  to  complete  certain  buildings  on 
the  above-mentioned  parcel  of  land,  and 
the  plaintiff  agreed  to  purchase  the  build- 
ings, when  completed,  for  750^.,  the  above 
sum  of  200^.  to  be  considered  as  in  so  much 
reduction  of  the  purchase-money.  The 
plaintiff  accepted  the  title  of  Naylor  to 
the  property  comprised  in  the  agreement 
of  the  7th  of  June,  1889,  but  did  not  pay 
the  balance  of  the  purchase-money,  because 
the  Leeds  Provincial  Building  Society  re- 
fused to  convey  the  property  to  him.  No 
conveyance  of  the  property  was  executed 
in  the  plaintiff^s  &vour.  The  mortgagees, 
the  building  society,  duly  completed  the 
buildings  in  accordance  with  the  agree- 
ment. 

On  the  29th  of  August,  1889,  the  de- 
fendants, for  the  first  time,  received  notice 
of  the  plaintiff's  agreement  of  the  7th  of 
June,  1889,  and  on  the  same  date  they 
addressed  a  letter  to  the  plaintiff's  solicitor, 
giving  him  notice  of  their  mortgage  of  the 
11th  of  April,  1889.  On  the  30th  of 
August,  1889,  but  before  the  plaintiff's 
solicitor  had  received  the  letter  giving 
notice  of  their  mortgage,  the  plaintiff  pro- 
cured the  agreement  of  the  7th  of  June 
to  be  registered  at  Wakefield  under  the 
Yorkshire  Registries  Act,  1884. 

In  September,  1889,  the  amount  due  to 
the  Leeds  Provincial  Building  Society  for 
principal,  interest,  and  costs  in  respect  of 
their  mortgage  was  tendered  to  them  by 
the  plaintiff,  who  also  requested  them  to 
execute  a  conveyance  to  him  of  the  legal 
estate  in  the  mortgaged  premises,  subject 
as  to  the  portion  thereof  in  which  the 
equity  of  redemption  was  vested  in  any 
person  other  than  the  plaintiff  to  such 
equity  of  redemption,  and  to  deliver  up  to 
him  the  title-deeds  relating  thereto.  The 
society  refused  either  to  execute  any  con- 
veyance as  requested  by  the  plaintiff,  or  to 
deliver  up  to  him  the  title-deeds. 

An  action  was  then  commenced  in  the 
Queen's  Bench  Division  by  the  plaintiff 
against  the  building  society,  claiming  a 
declaration  that  he  was  entitled  to  have 
the  premises  comprised  in  the  society's 
moi*tgage  conveyed  to  him,  subject  as  in 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


the  last  paragraph  mentioned,  and  the 
title  deeds  relating  thereto  delivered  to 
him,  and  an  order  requiring  the  society  to 
convey  the  premises  to  him,  subject  as 
aforesaid,  and  to  deliver  up  to  him  the 
title-deeds.  An  order  was  made  in  the 
action  on  the  28th  of  November,  1890,  by 
a  Master  that,  upon  the  society  undertak- 
ing to  sell  the  property,  the  subject-matter 
of  the  action,  by  auction  forthwith,  and  oa 
payment  of  the  purchase-money  by  the 
society's  solicitors  into  Court,  to  abide 
further  order,  after  deducting  thereout 
the  mortgagee's  costs,  together  with  the 
society's  costs  of  the  action,  to  be  taxed, 
all  further  proceedings  should  be  stayed. 

The  balance  of  the  purchase-money^ 
247Z.  6«.  1(Z.,  was,  by  arrangement  with 
and  with  the  cbnsent  of  aU  parties,  allowed 
to  remain  in  the  hands  of  the  society. 

The  plaintiff  contended  that  he  was  en- 
titled to  the  balance,  on  the  ground  that 
the  contract  of  the  7th  of  June,  1889,  was 
registered  before  the  mortgage  to  the 
defendants. 

The  defendants  contended,  first,  that  the 
registration  of  the  contract  in  question 
was  improper  and  invalid,  and  conse- 
quently conferred  no  priority  on  the 
plaintiff  over  the  defendsuGits'  mortgage  of 
the  1 1th  of  April,  1889  ;  and,  secondly, 
that,  even  if  such  registration  was  proper 
and  valid,  the  plaintiff  did  not  by  the  mae 
fact  of  registration,  under  the  circum- 
stances hereinbefore  stated,  acquire  any 
right  or  interest  in  the  property  or  in  the 
proceeds  of  sale  thereof  in  priority  to  the 
defendants'  mortgage. 

The  questions  for  the  opinion  of  the 
Court  were  : 

First,  whether  the  agreement  of  the  7th 
of  June,  1889,  was  an  "assurance"  en- 
titled to  be  registered  within  the  meaning 
of  the  Yorkshire  Registries  Act,  1884,  s. 
14  ;  and  secondly,  if  it  were  such  an  "  as- 
surance," then  whether,  under  the  circum- 
stances hereinbefore  appearing,  the  plain- 
tiff was  entitled  to  the  proceeds  of  sale  of 
the  property  comprised  in  sUch  agreement, 
or  any  part  thereof,  in  priority  to  the 
defendants'  mortgage  of  the  11th  of  Aprilt 
1889. 

The  Queen's  Bench  Division  (Mathew, 
J.,  and  Bruce,  J.)  held  that  the  agreement 
was  an  ^'  assurance  "  within  the  meaning 


Digitized  by 


Google 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


Vol.  62.J 

Rodger  v.  Harrison,  App, 
of  the  Yorkshire  Registries   Act,   1884, 
and,  as  such,  was  entitled  to  be  registered, 
and  gave  the  plaintiff  priority  (1). 

The  defendants  appealed. 

P.  B,  Ahrahcm.,  for  the  defendants. — If 
the  agreement  is  an  '*  assurance  ^  within 
the  meaning  of  the  Yorkshire  Registries 
Act,  1884,  then  it  can  be  validly  registered, 
and  would  give  the  plaintiff  priority  over 
the  defendsmts'  securities.  Under  section 
4  of  the  Act  of  1884  only  assurances  and 
wins  can  be  roistered.  By  section  3  the 
expression  ''assurance"  shsdl  include,  inter 
alia,  any  "  conveyance"  or  "memorandum 
of  charge."  The  expression  "  conveyance  " 
includes  any  assignment,  ^.,  made  by 
deed.  The  agreement  here  is  not  made 
by  deed,  and  is  not  a  "  conveyance  "  in  the 
ordinary  and  well-known  meaning  of  the 

(1)  47  &  48  Vict.  c.  42.  a.  4 :  •«  From  and  after 
the  commenoement  of  this  Act  ...  all  assur- 
ances executed  or  made  after  the  commence- 
ment of  this  Act ...  by  which  any  lands  within 
any  of  the  three  ridings  are  affected  may  be 
registered  under  this  Act." 

Section  3 :  "  In  this  Act,  unless  the  context 
otherwise  requires,  the  expression  '  conveyance ' 
includes  any  assignment,  appointment,  lease,  or 
settlement  made  by  deed  on  a  sale,  mortgauge, 
demise,  or  settlement  of  any  land  or  appoint- 
ment of  a  new  trustee  in  respect  thereof,  which 
has  been  executed  by  one  or  more  of  the  parties 
by  whom  any  interest  in  such  land  is  thereby 
conveyed.  .  .  .  The  expression  *  memorandum 
of  charge '  shall  include  any  memorandum  of  a 
lien  or  charge  on  any  land  which  may  be  regis- 
tered under  the  provisions  of  this  Act.  .  .  .  The 
expression  '  assurance  ^  shall  include  any  con- 
v^ance,  enlargement  of  term  into  fee-simple, 
memorandum  of  charge.  .  .  ." 

Section  7 :  *'  Where  any  lien  or  charge  on  any 
lands  within  any  of  the  three  Ridings  is  claimed 
ia  respect  of  any  unpaid  purchase-money  or  by 
leuon  of  any  deposit  of  title-deeds,  a  memoran- 
dum of  such  lien  or  charge,  signed  by  the  person 
agaiost  whom  such  lien  or  charge  is  claimed, 
niay  be  registered  by  any  person  claiming  to  be 
interested  therein,  .  .  .  and  no  such  lien  or 
<^haige  shall  have  any  effect  or  priority  as 
Agunat  any  assurance  for  valuable  consideration 
which  may  be  registered  under  this  Act,  unless 
and  until  a  memorandum  thereof  has  been 
registered  in  accordance  with  the  provisions  of 
this  section." 

Section  14:  *' Subject  to  the  provisions  of 
^lua  Act,  all  assurances  entitled  to  be  registered 
under  this  Act  shall  have  priority  according  to 
fhe  date  of  registration  thereof,  and  not  accord- 
ing to  the  date  of  such  assurances  or  of  the 
execution  thereof .  .  .  ." 
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term.  The  expression  "  memorandum  of 
charge  "  is  to  include  any  memorandum  of 
a  lien  or  charge  on  any  land  which  is 
entitled  to  be  registered  under  the  provi- 
sions of  the  Act ;  but  the  instrument  here 
cannot  be  said  to  be  either  a  lien  or  a 
charge  on  land.  By  section  14  all  assur- 
ances entitled  to  be  registered  under  the 
Act  are  to  have  priority  according  to  the 
date  of  registration  thereof,  and  not  ac- 
cording to  the  date  of  such  assurances  or 
of  the  execution  thereof.  That  section 
alters  the  priorities  which  would  otherwise 
exist.  Under  the  ordinary  law  the  maxim 
"  Qui  prior  est  tempore  potior  eet  jwre " 
would  apply.  The  agreement  here  is  not 
brought  within  the  Act  of  1884  as  being 
an  *' assurance"  which  is  entitled  to  be 
registered  under  the  Act,  and  consequently 
has  no  priority  over  the  defendants'  secu- 
rities so  as  to  entitle  the  plaintiff  to  the 
balance  of  the  proceeds  of  the  sale  of  the 
property. 

G.  E.  Lyon^  for  the  plaintiff. — ^The  Act 
of  1884  is  a  consolidating  and  amending 
Act,  and  makes  provision  for  the  regis- 
tration of  all  incumbrances.  The  Act 
is  intended  to  regulate  priorities.  This 
agreement  is  a  '*  conveyance  "  within  the 
ordinary  meaning  of  the  term.  The  in- 
terpretation clause  in  section  3  is  not 
exhaustive ;  it  includes  deeds,  but  it  does 
not  exclude  documents  which  are  not 
deeds.  Section  14  clearly  shews  that  all 
assurances  and  wills  which  affect  either 
legal  or  equitable  interests  in  land  were 
intended  to  be  registered  under  the  Act. 
The  language  of  Lord  Cairns  in  Credlcmd 
V.  PoUer  (2)  shews  that  an  agreement  to 
sell  an  interest  in  land  is  a  "  conveyance." 
The  statute  there  under  discussion  con- 
tained no  definition  clause,  but  that  deci- 
sion shews  that  a  document  not  under  seal 
may  be  a  conveyance.  The  document 
here  is  also  a  '^  memorandum  of  charge " 
on  land  within  the  meaning  of  the  Act  of 
1884.  It  is  an  agreement  for  the  sale  and 
purchase  of  land  with  an  equity  of  redemp- 
tion. It  conveys  an  equitable  interest, 
which  constitutes  an  equitable  charge. 
The  plaintiff  became  in  equity  a  purchaser 
on  payment  of  the  balance  of  the  purchase- 
money.      If  he  had   died  the  property 

(2)  44  Law  J.  Bep.  Chanc.  169;  Law  Rep. 
10  Chanc  8. 
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would  hdiVe  descended  to  bis  heir-at-law. 
There  is  no  direct  authority  that  a  con- 
tract for  the  sale  and  purchase  of  land  can 
be  registered  under  the  Act  of  1884. 

[KetOmjoeU  v.  Wat8(m  (3),  In  re  Wight's 
Mortgage  Trusts  (4),  LysaghJt  v.  Edvxvrds 
(6^,  Wyifies  v.  Lee  (6),  Torrcmce  v.  BoUon 
(7),  Twmer  v.  MaurrixM  (8),  and  Rose  v. 
Wixtson  (9)  were  also  referred  to.] 

Abraham  replied. 

Lord  Esheb,  M.R. — ^The  question  we 
have  to  decide  is  whether  the  agreement 
of  the  7th  of  June,  1889,  is  an  "  assur- 
ance "  which  is  entitled  to  be  registered 
under  the  Yorkshire  Registries  Act,  1884. 
That  agreement  was  one  for  the  sale  and 
purchajse  of  certain  land,  and  buildings 
upon  that  land.  It  is  not  stated  in  the 
Special  Case  to  have  been  under  seal,  and 
therefore  it  must  be  taken  not  to  have 
been  by  deed.  The  agreement  in  ques- 
tion is  subject  to  a  condition  to  be  ful- 
fiUed  by  the  vendor — namely,  that  certain 
specified  buildings  were  to  be  completed 
by  the  vendor.  It  is  also  subject  to  the 
ordinary  condition  contained  in  an  agree- 
ment for  the  sale  and  purchase  of  land 
that  the  vendor  must  make  out  a  good 
title.  Therefore,  before  the  purchaser 
can  be  called  upon  to  complete  and  accept 
a  conveyance  of  the  land,  the  vendor  must 
perform  those  two  conditions.  The  ques- 
tion we  are  asked  to  determine  is  whether 
that  agreement  is  an  "  assurance  "  within 
the  meaning  of  the  Act  of  1884,  and  for 
that  purpose  the  Act  itself  must  be  looked 
at  in  order  to  see  what  is  an  "  assurance  " 
under  that  Act.  Section  4  says  that  all 
assurances  by  which  any  lands  within  any 
of  the  three  Ridings  of  Yorkshire  are 
affected  may  be  registered  under  the  Act. 
Is  this  agreement  an  "  assurance ''  in  the 

(3)  53  Law  J.  Rep.  Chanc.  717;  Law  Rep. 
26Ch.  D.  501. 

(4)  43  Law  J.  Rep.  Chanc.  66 ;  Law  Rep. 
16  Eq.  41. 

(5)  45  Law  J.  Rep.  Chanc.  554 ;  Law  Rep. 
2  Ch.  D.  490,  499. 

(6)  3  Drew.   396;    25    Law  J.   Rep.  Chanc. 
177. 

(7)  42  Law  J.  Rep.  Chanc.  177 ;  Law  Rep. 
8  Chanc.  118. 

(8)  Law  Rep.  3  Bq.  744. 

(9)  10  H.L.  Cas.  672,  683;  33  Law  J.  Rep. 
Chanc.  385. 


ordinary  meaning  of  the  term  as  used  bj 
conveyancers  9  It  has  not  been  aigoed 
that  it  is.  Then  section  3  says  that  the 
expression  "  assurance  "  is  to  include  any 
'^  conveyance  or  memorandum  of  charge." 
If  the  statute  had  stopped  theire  we  aknld 
have  to  determine  whether  this  agreement 
is  a  conveyance  or  memorandum  of  diaige. 
It  has  not,  however,  been  seriously  azgoad 
that  it  is  a  conveyance  of  land  within  the 
meaning  of  the  term  as  ordinarily  used  by 
conveyancers.  It  is  idle  to  say  that  aodli 
a  document  as  this  is  either  a  conveyBnoe 
or  a  memorandum  of  charge.  In  the  pre- 
sent case,  however,  a  definition  of  "con- 
veyance ''  is  given  in  section  3  of  the  Act, 
which  says  that  it  includes  ''  any  assign- 
ment, appointment,  lease,  or  settlement 
made  by  deed  on  a  sale,  mortgage,  demiae, 
or  settlement  of  any  land."  The  agree- 
ment here  comes  within  none  of  the  docu- 
ments there  mentioned.  There  must  be 
a  conveyance  within  the  ordinary  meaning 
of  the  term  as  used  by  conveyancers,  or  in 
its  enlarged  meaning  applicable  to  deeds. 
The  document  here  cannot  be  brought 
within  either  the  ordinary  or  the  enlarged 
meaning  of  the  word  "  conveyance."  It 
was  said  that  Lord  Cairns,  in  CredUmd  v. 
Potter  (2),  gave  to  the  word  "  conveyance" 
a  meaning  which  goes  beyond  its  ordinary 
meaning,  and  made  it  apply  to  an  equit- 
able charge  by  deposit  of  deeds.  But  that 
case  is  no  authority  upon  the  construction 
of  the  Act  of  1884,  because  it  was  decided 
upon  a  different  Act — 2  <fc  3  Anne,  c.  4— 
and  Lord  Gaims  was  only  dealing  with 
the  meaning  of  the  word  "conveyance'' 
as  used  in  that  Act.  In  construing  the 
Act  of  1884  it  is  impossible  to  say  that 
this  agreement  is  a  conveyance.  When 
did  it  become  a  conveyance  I  Was  it  a 
conveyance  at  the  moment  when  it  was 
signed  f  If  it  was  not,  then  what  hap- 
pened afterwards  to  make  it  a  conveyance  t 
The  statute  under  discussion  in  Credland 
V.  Potter  (2)  can  be  of  no  assistance  to  the 
Court  in  construing  the  Act  of  1884,  the 
language  of  which  differs  from  that  used 
in  the  Act  of  2  <&  3  Anne,  c  4.  It  was 
also  contended  that  the  agreement  here 
was  a  memorandum  of  charge — that  is 
to  say,  a  memorandum  of  an  existing 
charge.  A  charge  may,  of  course,  come 
into  existence  and  be  created  upon  the 
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land  ^when  the  agreement  is  signed;  but 
in  this  case  the  vendor  is,  under  the  agree- 
ment, to  do  certain  things,  and  unless  he 
does  tbem  th,e  purchaser  is  not  bound  to 
complete.     If  the  conditions  are  fulfilled 
by  the  vendor,  it  is  possible  that  in  certain 
contingencies  a  charge   may  be  created 
upon  the  land ;  but  there  must  also  be  a 
inemorandum  of  that  charge.     Here  no 
charge   ^was  created  when  the  agreement 
was  signed.     It  was  said  that  it  amounted 
to  a  memorandum  of  a  charge  on  land 
which  may  be  registered  under  the  provi- 
sions of  the  Act  of  1884.     The  definition 
of  "  memorandum  of  charge  "  in  section  3, 
however,  seems  to  point  to  section  7  ;  but 
ibat  section  cannot   be   made  applicable 
here,   because  its  provisions  deal  with  a 
vendor's  lien  in  respect  of  unpaid  purchase- 
money,  or  a  charge  by  reason  of  deposit  of 
title-deeds,  whei*eas  the  lien  suggested  here 
is  a  purchaser's  lien  in  respect  of  a  deposit 
in  advance  of  part  of  the  purchase-money. 
It  may  be  that  a  lien  might  in  certain 
contingencies  arise  subsequently,  but  the 
agreement  here   does  not  amount  to   a 
memorandum  of  such  a  lien.      No  lien 
was  created  in  this  case  at  the  time  when 
the  agreement  was  signed,  and  the  agree- 
ment in  question  is  not  a  memorandum 
of  a  lien  or  charge  in  the  ordinary  sense 
of  the  word,  or  in  that  given  by  section  3. 
The  document  has  not  been  brought  with- 
in the  terms  of  this  Act  of  Parliament  so 
as  to  entitle  it  to  be  registered,  and  there- 
fore the  appeal  must  be  allowed. 

Lopes,  L.  J. — I  am  of  the  same  opinion. 
The  instrument  here  in  question  is  a  con- 
ditional agreement  for  the  sale  of  an  equity 
of  redemption  in   certain  land,  and  the 
question  is  whether   that    agreement  is 
capable  of  registration  within  the  mean- 
ing of  the  Yorkshire  Registries  Act,  1884. 
It  has  been  contended  on  behalf  of  the 
plaintiff  that  the  agreement  comes  within 
the  Act,  because  it  is  either  a  "  convey- 
^ce  '*  or  a   "  memorandum   of  charge." 
Section  4  specifies  what  instruments  may 
^  registered  under  the  Act,  and  provides 
that  all  assurances  executed  or  made  after 
the  commencement  of  the  Act  by  which 
*ny  lands  within  any  of  the  three  Ridings 
J^Te  affected  may  be  registered  under  the 
A.ct.     The    first  question,   therefore,   is 
Vol.  62.— Q.B. 
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whether  this  instrument  is  an  "assur- 
ance." Now  the  expression  "  assurance  " 
has  been  defined  in  section  3,  where  it  is 
said  that  it  shall  include,  among  certain 
other  specified  things,  any  "  conveyance  " 
or  "  memorandum  of  charge  "  ;  but  when 
we  look  fiu'ther  we  also  find  that  the  same 
section  contains  a  definition  of  both  "  con- 
veyance "  and  "  memorandum  of  charge." 
I  read  that  section  as  meaning  that  the 
expressions  there  defined,  in  addition  to 
their  ordinary  and  technical  meaning 
among  lawyers,  shall  also  include  the 
things  there  mentioned.  But  the  section 
uses  the  important  words  "made  by  deed," 
and,  having  regard  to  those  words,  I  think 
it  is  impossible  to  hold  that  the  agreement 
here  is  a  "  conveyance  "  within  the  mean- 
ing of  the  Act.  Some  difficulty  was  created 
in  my  mind  by  what  was  said  in  Credland 
V.  Potter  (2)  by  Lord  Cairns,  who,  no 
doubt,  did  there  give  a  some  what  extended 
meaning  to  the  word  "  conveyance  "  ;  but 
the  Act  there  in  question,  when  looked 
at,  will  be  found  to  oontain  different  words 
— namely,  "deed  or  conveyance,"  and, 
moreover,  it  does  not  contain  any  defini- 
tion clause  such  as  is  to  be  found  in  the 
Act  of  1884,  in  which  certain  things,  if 
made  by  deed,  are  to  be  included  in  the 
word  "  conveyance."  It  may  be  that  an 
equitable  mortgage  by  memorandum  and 
deposit  of  deeds  might  come  within  the 
word  "conveyance"  as  used  in  the  Act 
under  discussion  in  Credland  v.  Potter  (2) ; 
but  it  is  impossible,  having  regard  to 
the  use  of  the  words  "  made  by  deed  "  in 
the  Act  of  1884,  to  bring  the  instrument 
here  in  question  within  the  word  "  con- 
veyance." That  word  is  one  well  known 
to  conveyancers,  and  means  an  instrument 
which  passes  a  freehold  interest  in  real 
property ;  it  might  perhaps  include  other 
things ;  but,  in  my  opinion,  it  implies  in 
the  ordinary  use  of  the  term  that  there 
must  be  a  document  which  is  under  seal. 
It  was  then  said  that,  even  if  the  agree- 
ment here  did  not  amount  to  a  "  convey- 
ance "  within  the  meaning  of  the  Act  of 
1884,  yet  it  was  a  "  memorandimi  of 
charge."  But  in  order  to  see  whether 
that  is  so  or  not,  one  must  look  at  sec 
tion  7,  which  seems  to  be  applicable  to 
such  a  memorandum.  It  is  beyond  all 
question  that  the  hen  or  charge  referred 
2  F 
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to  in  that  section  is  the  lien  or  charge  of 
a  vendor  in  respect  of  unpaid  purchase- 
money.  The  lien  suggested  here  is  a  lien, 
not  for  a  vendor's  unpaid  purchase-money, 
but  in  respect  of  money  paid  by  the  pur- 
chaser. But  it  is  to  be  noticed  that,  by 
section  3,  the  expression  '^  memorandum 
of  charge  "  includes  any  memorandum  of 
a  lien  or  charge  on  land  "  which  may  be 
registered  under  provisions "  of  the  Act. 
The  agreement  here  clearly  does  not  come 
within  that  interpretation.  That  being 
so,  it  is  impossible  for  the  plaintiff  success- 
fully to  contend  that  this  particular  case 
can  be  brought  within  this  Act  of  Parlia- 
ment at  all.  The  appeal  must,  therefore, 
be  allowed. 

Kay,  L.J. — I  also  agree  that  the  de- 
cision of  the  Court  below  cannot  be  sup- 
ported. Section  4  of  the  Yorkshire 
Registries  Act,  1884,  provides  that  all 
assuiunces  executed  or  made  after  the 
commencement  of  the  Act,  by  which  any 
lands  within  any  of  the  three  Bidings  are 
affected,  may  be  registered  under  the  Act. 
Now,  without  going  further  into  the  Act, 
I  do  not  think  it  would  ever  strike  the 
mind  of  a  conveyancer  that  a  contract 
for  the  purchase  and  sale  of  land  could 
be  treated  as  an  ''assurance"  of  that 
land.  It  was,  no  doubt,  decided  in 
Lyacbght  v.  Edwards  (5)  and  other  cases 
that  a  contract  for  the  sale  and  purchase 
of  land,  when  valid  and  binding,  does 
create  an  interest  in  the  land ;  but  that 
interest  is  created,  not  by  the  memoran- 
dum under  the  Statute  of  Frauds,  but 
by  the  contract  itself.  I  am  unable  to 
understand  how  that  memorandum,  which 
is  merely  evidence  of  the  contract  under 
the  Statute  of  Frauds,  can  be  treated  as 
an  assurance  of  the  land ;  but  that  matter 
need  not  be  dwelt  on  now,  because  the 
Act  of  1884  itself  gives  a  definition  of 
the  term  "  assurance  "  in  section  3,  which 
says  it  ia  to  include,  among  other  things 
which  it  is  unnecessary  to  refer  to,  any 
conveyance  or  memorandum  of  charge. 
A  conveyance  is,  no  doubt,  an  assurance, 
and  the  meaning  of  the  interpretation 
clause  seems  to  me  to  be  that  the  word 
"  conveyance  "  is,  in  addition  to  its  primary 
meaning,  also  to  include  the  other  things 
mentioned^     It  was  said  that  the  agree- 


ment now  in  question  was  either  a  "  con- 
veyance "  or  a  "  memorandum  of  charge" 
within  the  meaning  of  the  Act.  Dealuig 
with  those  expi^essions  separately,  the 
first  question  is,  whether  a  memorandum 
of  an  agreement  for  the  sale  of  land,  upon 
which  a  deposit  of  part  of  the  purchase- 
money  has  been  paid,  is,  in  legal  lan- 
guage, a  "  conveyance."  I  have  never 
heard  of  the  word  "  conveyance "  being 
applied  to  such  a  document,  and,  so  &r  as 
I  know,  there  is  only  one  case,  to  which  I 
will  refer  presently,  in  which  a  memo- 
randum which  is  merely  evidence  of  a 
contract  as  to  land  has  been  treated  of  as 
a  conveyance.  In  the  present  case,  how- 
ever, we  are  not  left  entirely  in  doubt  on 
the  point,  because  the  Act  of  1884  itself 
contains  a  definition  of  the  expression 
"  conveyance,^'  and  in  section  3  says  that 
it  includes  ''any  assignment,  appointment, 
lease,  or  settlement  made  by  deed  on  a 
•sale,  mortgage,  demise,  or  settlement  of 
any  land,  or  appointment  of  a  new  trus- 
tee in  respect  thereof,  which  has  been 
executed  by  one  or  more  of  the  partieB 
by  whom  any  interest  in  such  land  is 
thereby  conveyed."  I  observe  that  all 
the  things  which  are  said  to  be  included 
in  the  expression  "  conveyance  "  must  be 
made  by  deed.  It  is  true  that  the  section 
does  not  define  a  "  conveyance,"  and  only 
provides  that  it  is  to  include  certain  other 
things;  but  it  leaves  the  original  mean- 
ing of  the  word  untouched,  and,  in  my 
opinion,  we  get  some  guidance  from  the 
language  of  the  section  as  to  what  is  the 
original  meaning  of  the  word  as  used  in 
this  Act.  It  is  to  include  any  assignment, 
appointment,  lease,  or  settlement,  &c.; 
but  the  section  does  not  say  that  it  is  to 
include  a  mere  contract  for  an  assignment, 
appointment,  &c. ;  on  the  contrary,  it 
provides  that  such  assignment,  appoint- 
ment, &c.,  is  to  be  made  by  deed.  How 
can  it  be  a  conceivable  construction  that, 
for  the  purposes  of  the  Act,  the  term 
"  conveyance  "  is  to  include  a  contract  for 
conveyance,  yet  if  its  meaning  is  extended 
to  an  assignment  in  the  case  of  a  lease- 
hold interest,  or  an  appointment  which 
may  be  of  a  freehold  interest,  it  cannot 
include  a  contract  for  such  an  assignment 
or  appointment,  both  of  which  cases  are 
excluded   by  the  very  terms  of  the  in- 
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terpretation  clause  1     I  think  that  the 
word  "  conveyance,"  except  so  far  as  it  is 
extended    by  the    interpretation    clause, 
must  have  its  ordinary  meaning  amongst 
the  members  of  the  legal  profession — that 
is,  of  a   deed  which  actually  transfers  a 
fiteehold  interest  in  land  from  one  person 
to  another.     I  think  that  that  was  the 
meaning    intended  to  be  given  to  this 
word  by  the  Act  of  1884.      Further,  I 
think  the  view  I  take  is  confirmed  by  the 
fiact  that  not  a  single  case  has  been  cited 
on  behalf  of  the  plaintiff  in  which  it  has 
been  held   or  intimated  that,  under  the 
statute   of  Anne,   or  under  the   Act  of 
1884,  which  has  superseded  that  Act,  the 
word  "  conveyance "  includes  a  conti^act 
for  the  sale  of  land.     The  only  case  which 
was  relied   on  on  behalf  of  the  plaintiff 
<m  this  point  was  Credland  v.  Potter  (2), 
where  there  had  been  a  mortgage  which, 
I  presiune,  passed  the  legal  estate  ;  then  a 
further  charge  was  subsequently  made  by 
way  of  memorandum,  which  recited  that 
the  mortgagees  held  the  deeds,  including, 
I  should  think,  the  mortgage  deed  for 
securing  a  further  sum  in  addition  to  the 
sum  which  had  already  been  secured  by 
the  mortgage.     There  could  not  there  be 
any  conveyance  of  the  legal   estate,  be- 
cause that  had  already  been  effected  ;  ail 
that  could  have  been  intended  to  be  done, 
and  all  that  could  be  done,  was  to  give  a 
charge  on  the  estate  in  addition  to  that 
.which  the  original  mortgage  would  have 
covered;  and  the  Lord  Chancellor,  Lord 
Cairns,  dealing  with  the  statute   2   &   3 
Anne,  c.  4,  the  language  of  section  1  of 
which  Act  is  essentially  different  from  that 
of  the  Act  of  1884,  held  that  the  word 
"  conveyance  "  there  used  might  include  a 
further  charge  by  which  the  equity  of  re- 
demption was  charged  with  a  further  sum 
of  money.     The  words  of  the  section  of 
that  Act  are  that  a  memorial  of  all  the 
deeds  and  conveyances  executed  after  a 
certain  date,  of,  or  concerning,  or  whereby 
any  lands  in  the  West  Riding  might  be 
m  any  way  affected   in  law  or  equity, 
ought  be  registered ;  also  that  every  deed 
or  conveyance  that  should  be,  at  any  time 
*«*r  any  memorial   was   so    registered, 
executed  in  respect  of  the  lands   com- 
pnaed  in  any  such  memorial,  should  be 
*HJudged  fraudulent  and  void  against  any 
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subsequent  purchaser  or  mortgagee  for 
valuable  consideration,  unless  such  memo- 
rial thereof  should  be  registered,  as  in 
the  Act  directed,  before  the  registering  of 
the  memorial  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser 
or  mortgagee  should  claim.  The  use  of 
the  words  "  deeds  "  and  "  conveyances  " 
in  that  Act  seems  to  shew  that  the  word 
"  conveyance  "  as  there  used  might  include 
something  which  was  not  a  deed — as,  for 
instance,  an  equitable  charge  by  memo- 
randum and  deposit  of  deeds.  A  ground 
was  there  laid  for  what  was  said  in  that 
case  by  Lord  Cairns — namely,  "  There  is 
no  magical  meaning  in  the  word  'con- 
veyance ' ;  it  denotes  an  instrument  which 
eanies  from  one  person  to  another  an 
interest  in  land.  Now,  an  instrument 
giving  to  a  person  a  charge  upon  land 
gives  him  an  interest  in  the  land ;  if  he 
has  a  mortgage  already,  it  gives  him  a 
further  interest;  and  so,  whether  made 
in  fEtvoiu*  of  a  person  who  has  already  a 
charge,  or  of  another  person,  it  ia  a  con- 
veyance of  an  interest  in  the  land  " ;  and 
later  on  in  his  judgment  he  seems  to  rely 
on  the  words  "  deed  or  conveyance  "  in  the 
statute  there  under  discussion.  It  is  to 
be  observed,  first  of  all,  that  that  was  a 
decision  with  regard  to  the  meaning  of 
the  word  "  conveyance "  in  a  very  dif- 
ferent Act  of  Parliament — 2  &  3  Anne, 
c.  4 — and,  therefore,  it  is  of  no  authority 
in  the  present  case.  Moreover,  no  case 
has  been  decided  under  that  Act  which 
goes  so  far  as  to  say  that  a  mere  contract 
for  the  sale  and  purchase  of  land  is  an 
interest  in  land,  and  could  be  registered 
as  a  '^  conveyance."  I  therefore  think  that 
a  mere  memorandum  in  writing  of  a  con- 
tract for  sale  was  not  intended  to  be  in- 
cluded in  the  word  "  conveyance "  used 
in  the  Act  of  1884.  I  might  stop  there, 
because  this  case  does  not  really  raise  the 
second  question,  as  to  whether  the  docu- 
ment here  is  a  memorandum  of  charge. 
In  order  to  raise  that  question,  it  is  for 
the  purchaser  to  make  out  that,  imder  the 
circumstances,  there  is  a  "  charge."  Here 
the  purchaser  says  he  has  paid  a  sum  of 
money  as  a  deposit,  and  the  contract  has 
gone  off.  The  prior  mortgagees  have  sold 
the  property,  and  the  only  question  is 
with  regard  to  the  balance  of  the  pur- 
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Rodger  v.  HarrUan^  ^PP- 
chase-money  afber  their  debt  has  been 
satisfied.  The  purchaser  here  says  that 
he  is  entitled  to  a  charge  on  the  property 
in  respect  of  the  deposit  paid  to  the 
vendor;  but  a  purchaser  is  only  so  en- 
titled if  the  contract  of  sale  goes  off  by 
default  of  the  vendor,  and  where  by 
reason  of  such  de&ult  he  cannot  obtain 
specific  performance  of  the  contract.  The 
Special  Case  here  does  not  state  any  £acts 
80  as  to  raise  this  question;  but  even 
assuming  that  it  does,  and  that  there  is  a 
lien  on  the  property  for  the  deposit-money 
paid  to  the  vendor,  when  does  that  lien 
come  into  existence?  Certainly  not  at 
the  date  of  the  contract,  because  it  can- 
not at  that  time  be  assumed  that  the 
contract  will  go  off  by  default  of  the 
vendor;  and,  further,  at  that  time  the 
purchaser  has  the  right  to  have  the  land. 
The  Act  never  could  have  intended  that 
a  purchaser  should  directly  register  a 
memorandum  in  writing  of  a  contract  for 
the  purchase  of  land  as  a  mem(x^ndum 
of  a  charge  which  might  arise  in  the 
event  of  the  contract  going  off  by  defiBiult 
of  the  vendor.  If  that  had  been  the  in- 
tention of  the  Act,  one  would  expect  to 
find  very  express  words  to  that  effect  in 
the  Act.  Now,  the  Act  itself  says  that 
the  expression  **  memorandum  of  charge  '' 
shall  include  any  memorandum  of  a  lien 
or  charge  on  any  land  which  may  be  re- 
gistered under  the  provisions  of  the  Act. 
Those  words  seem  to  me  to  be  restricted 
to  such  a  memorandum  of  charge  as  can 
be  registered  under  the  Act.  But  a  dis- 
tinct provision  is  to  be  found  in  section  7 
that  a  memorandum  of  a  lien  in  respect 
of  any  unpaid  purchase-money — that  is, 
a  vendor's  lien — may  be  registered  by 
any  person  claiming  to  be  interested 
therein ;  but  the  section  contains  no  pro- 
vision that  a  purchaser's  lien,  whether  a 
.  possible  or  a  contingent  one,  can  be  regis- 
tered at  all.  I,  therefore,  think  that  this 
point,  even  if  it  is  raised  by  the  Special 
Case,  also  fiuls,  and  that  the  appeal  must 
be  allowed. 

Appeal  (Mowed. 

Solicitors— Few  k.  Co.,  agents  for  A.  E.  Carr, 
Leeds,  for  plaintiff ;  Paterson,  Snow,  Blozam 
k  Kinder,  Leeds,  for  defendants. 
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HEKNELL   V.    DAVIBS  ARD 
AUSTIN. 


Practice — Claim  for  Work  and  Labwr 
— Payment  into  Court  of  less  than  the 
amount  claimed  without  Denial  ofLiahUit^ 
— Admissibility  of  Evidence  denying  Si- 
tainer  for  certain  Items — County  Court 
Rules,  1889,  Order  IX.rule  11,  «e6-rtile  1, 
amd  Appendix  H,  forms  103  and  104a — 
Rules  of  Supreme  CcmH,  1883,  Order  XXII, 
rule  1. 

The  plaintiff  claimed  271.  lOs.for  work 
and  labour  done,  as  he  alleged,  under  a 
retainer  by  the  defendants  for  his  services 
as  a  skilled  witness.  The  cmiount  clamed 
was  set  out  under  several  items.  On  Uie 
action  being  remitted  to  the  County  Court 
the  defendants  paid  into  Court  the  9um  of 
10/.  generally  in  satisfaction  of  the  daim 
without  denial  of  liability,  pursuant  to  the 
County  Court  Rides,  1889,  Order  IX.  rtde 
11,  sub-rvle  1.  Upon  the  trial  the  Judge 
refused  to  allow  the  defendants  to  give  amf 
evidence  denying  the  retainer  for  specifie 
items  of  the  daim : — Held,  by  the  Divi- 
sional Court  (Lord  Coleridge,  C.  J.,  and 
Charles,  J.),  that  the  evidence  woe  admis- 
sible, inasmuch  cm  ^  payment  into  Court 
only  implied  an  admission  of  the  cause  of 
action  up  to  the  amount  so  paid  in,  but  wit 
a  liability  on  every  item  claimed  under  the 
cause  of  action.  The  effect  of  the  County 
Court  Rule  was  eynonymous  with  that  if 
Order  XXII.  rule  I  of  the  Rules  of  t*« 
Supreme  Court,  1883. 

Steavenson  v.  The  Mayor,  Bailiff,  and 
Burgesses  of  Berwick  (1  Q.B.  Bep.  154) 
foUoioed. 

Appeal  from  the  deputy  County  Court 
Judge  sitting  at  Gravesend. 

The  plaintiff,  a  civil  engineer,  claimed 
for  work  done  as  a  witness  for  the  defen- 
dants in  respect  of  surveys,  drawing  plans, 
and  other  expenses,  to  the  amount  of 
271.  lOs.  The  action  was  remitted  from 
the  High  Court.  The  defendants  paid 
10/.  into  Court  without  denying  liability; 
but  set  up  a  defence  that  they  had  gi^en 
no  instructions  to  plaintiff  for  the  greater 
part  of  the  work  charged  for,  and  that  his 
charges  were  excessive,  and  they  paid 
the  10/.  into  Court  generally  for  such 
amount  of  work  as  had  been  done  under 
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HmmeU  v.  Danes  and  Atutin. 
their  retainer  of  plaintifTs  services.  Upon 
the  hearing  at  the  County  Court,  with  a 
jury,  the  Judge  held  that  no  evidence 
other  than  that  going  to  the  unreaflon- 
ablenees  of  the  several  items  charged  was 
admissible,  on  the  ground  that  the  defen- 
dants had  paid  the  money  into  Court 
without  denial  of  liability.  The  jury 
found  a  verdict  for  the  plaintiff  on  the 
issue  so  lefb  to  them,  and  the  Judge  gave 
judgment  for  him  for  the  full  amount.. 
The  defendants  appealed. 

R.  />.  Muir,  for  the  defendants. — The 
defendants  denied  any  retainer  of  the 
plaintiff  for  a  great  deal  of  the  work 
which  he  claimed  to  have  done  for  them 
under  their  instructions;  but  they  did 
not  deny  their  liability  for  certain  items. 
The  Judge  was  wrong  in  excluding  the 
evidence  disputing  the  retainer.  [He  was 
stopped  by  the  Court.] 

CrarreU,  for  the  plaintiff. — ^The  whole 
question  in  dispute  was  whether  there 
had  been  a  retainer  or  not  of  the  plaintiff 
by  the  defendants.  The  defendants  did 
not  deny  liability.  That  was  an  admis- 
sion of  their  employment  of  the  plaintiff, 
otherwise  payment  into  Court  without 
denial  of  liabUity  meant  nothing.  If  the 
defendants  can  now  allocate  that  pay- 
ment to  one  or  two  items  and  deny  all 
liability  for  other  items,  that  is  an  evasion 
of  the  whole  object  of  the  rule.  This  rule 
introduced  the  general  practice  of  a  de- 
fence by  payment  into  Court  into  County 
Courts  practice,  which  was  formerly  li- 
mited to  common  law  actions.  Order  IX. 
rule  11,  sub-rule  1,  of  the  County  Court 
Rules,  1889,  enacts  that  "  every  such  pay- 
ment is  to  be  taken  as  admitting  the 
claim  or  cause  of  action,"  unless  the  de- 
fendant at  the  time  of  paying  in  further 
states  that,  notwithstanding  such  payment, 
he  denies  liability.  The  defendants  paid  the 
amount  into  Court  generally  under  form 
104a  of  A^ppendix  H  '*  in  satisfection  of 
the  whole  of  the  plaintiffs  claim  herein  " 
(I),  and  erased  the  words  in  the  form  de- 
noting denial  of  liability. 

(1)  County  Court  Eules,  1889,  Order  IX.  rule 
U,  8Qb-rnle  1,  enacts :  "  Where  the  defendant 
j«  ciesiroua  of  paying  money  into  Court  pursuant 
to  section  107  of  the  Act  (of  1888).  he  shall  pay 
the  same  at  least  five  clear  days  before  the 
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Loai)  Coleridge,  C.J. — I  very  much 
regret  the  necessity,  but  this  case  must 
go  back  for  re-trial.  The  point  of  law 
which  was  taken  by  the  Judge  was  wrongly 
decided.  The  payment  into  Court  Imd 
not  the  effect  which  the  County  Court 
Judge  put  upon  it.  It  is  impossible  for 
us  now  to  say  what  the  effect  of  the  evi- 
dence which  was  improperly  rejected 
might  eventually  have  been.  If  the 
case  of  Steavenaan  v.  The  Mayor  of  Ber- 
wick (2)  be  read  through,  it  will  be  seen 
from  the  interpellations  made  by  the 
Judges  in  the  course  of  the  case,  as  well  as 
from  their  judgments,  that  their  decision 
exactly  applies  to  the  question  as  put  bei- 
fore  us. 

Charles,  J. — I  agree.  The  plaintiff 
sued  for  work  and  labour  done.  The  de- 
fendants paid  a  certain  amount  into  Coiui> 
without  den3dng  liability.  The  learned 
Judge  held  that  this  was  an  admission 
that  something  was  due  by  them,  the 
defendants,  on  every  item  in  the  plain- 
tifi^s  bill,  though  not  to  the  full  amount 
charged  for  such  items.  But  that  is  not 
so  in  point  of  law.  The  case  cited  by  my 
Lord  expressly  decided  the  contrary,  and 
is  equally  applicable  at  the  present  time. 
The  payment  into  Court  here  was  equiva- 
lent to  a  denial  of  the  plaintiff's  retainer 
for  anything  beyond  the  amount  so  paid 
in.  There  is  nothing  to  take  it  beyond 
that,  either  under  Order  XXII.  rule  1  of 
the  High  Court  Rules,  or  under  the  analo- 

return-day.  Every  such  payment  shall  be  taken 
to  admit  the  claim  or  cause  of  action,  or  com- 
plaint in  respect  to  wbicb  the  payment  is  made, 
unless  the  defendant  shall,  at  the  time  of  pay- 
ing the  money  into  Court,  file  with  the  regis- 
trar notice  according  to  the  form  in  the  Appen- 
dix, stating  his  name  and  address,  and  further 
stating  that,  notwithstanding  such  payment,  the 
defenoant  denies  his  liability ;  but  no  such  pay- 
ment with  a  denial  of  liability  shall  be  per- 
mitted in  any  action  or  counter-claim  for  libel 
or  slander." 

Appendix  H.  form  104^. — Notice  of  payment 
into  Court  with  denial  of  liability :  **  Take  notice 
that  the  above-named  defendant  has  paid  into 
Court  the  sum  of  in  satisfaction  of  the  whole 
of  the  plaintiffs  claim  herein.  ...  And  further 
take  notice  that,  notwithstanding  such  pay- 
ment, the  defendant  denies  his  liability." 

(2)  1  Q.B.  Rep.  164 ;  and  Kinghsm  v.  Robitu, 
there  cited,  5  Mee.  &  W.  94;  and  see  also^ 
Stapleton  v.  JVoweU,  6  Mee.  k  W.  9. 
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Hennell  v.  Da/eies  aaid  Austin. 
govts  County  Court  rule.     The 
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_  ^  cause  of 

action  was  no  doubt  admitted,  but  that  is 
not  an  admission  of  liability  in  regard  to 
every  item  in  the  cause  of  action. 

Appeal  aUowed, 


Solicitors— Sismey  &  Siamey,  agents  for  Tol- 
hurst  &  Co.,  Gravesend ;  Waller  &  Sons. 
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BELTON  V.  THE  LONDON  COUNTY 
COUNCIL. 


1893 

Feb. 

Lands  Clauaea  Act — Compulsory  Pur- 
<ikase — Compenaation — Reverawnary  Value 
of  fuUy  Licensed  FttbUc-house — Principle 
to  be  adopted  by  Arbitrator  in  estimating 
Value, 

The  oumer  of  a  fvUy  licensed  public- 
house,  let  for  an  unexpired  term  of  ttoenty- 
aix  years,  had  received  notice  from  the 
London  County  Council  to  treat  for  its 
compulsory  purchase  : — Held,  that  the 
arbitrator  was  entitled  to  admit  evidence  to 
prove  the  present  market  value  of  the  ownet^s 
reversionary  interest  in  the  premises  as  a 
Ucensed  pvhlic-house  ;  and,  for  tlie  purpose 
of  ascertaining  the  reversionary  value,  was 
not  confined  to  the  estimated  rental  of  the 
premises  as  a  house  and  shop,  apart  Jrom 
the  question  of  the  premises  being  licensed 
as  a  puhlic'hotise  when  the  reversion  fell  in. 

This  was  a  Case  stated  under  the  pro- 
visions of  the  Arbitration  Act,  1889,  and 
with  the  consent  of  the  parties,  in  rela- 
tion to  property  to  be  acquired  by  the 
London  County  Council  under  the  Thames 
Tunnel  (Blackwall)  Act,  1887,  incorporat- 
ing the  Lands  Clauses  Act,  1845.  The 
case  was  as  follows : 

"  1.  Under  the  powers  of  the  Thames 
Tunnel  (Blackwall)  Act,  1887,  the  London 
County  Council  (hereinafter  called  *the 
council '),  as  successors  of  the  Metropolitan 
Board  of  Works,  are  authorised  to  con- 
struct a  tunnel  or  subway  under  the  river 
Thames  at  Blackwall,  with  the  roads  and 
approaches  thereto  in  such  Acts  described, 
and  for  the  purposes  thereof  required 
to  purchase  and  take  certain  lands  and 


premises  belonging  to  John  Belton  (here- 
inafter called  '  the  claimant '). 

"  2.  The  council  duly  served  notice  to 
treat  for  such  lands  and  premises,  and  a 
claim  was  duly  made  by  the  claimant  m 
respect  thereof,  and  subsequently  each  side 
duly  appointed  arbitrators.  The  arbi- 
trators &.iled  to  agree  as  to  the  amount  of 
compensation  to  be  paid  by  the  council  to 
the  claimant,  and  duly  appointed  me  to  be 
the  umpire  to  determine  the  question  of 
such  disputed  compensation. 

'^  3.  The  premises  in  question  consist  of 
a  fully-licensed  public-house,  known  as  the 
Coopers'  Arms,  High  Street,  Poplar,  and 
certain  houses,  shops,  workshops,  and 
stabUng  adjoining — no  question  of  law 
arising  as  to  any  portion  of  the  premises 
except  the  public-house. 

"4.  The  Coopers'  Arms  is  a  copyhold 
property,  and  has  been,  together  with  the 
house  adjoining,  being  No.  311  High 
Street,  Poplar,  let  by  the  claimant  for  a 
term,  of  which  twenty-six  years  are  unex- 
pired, at  the  annual  rent  of  100/. 

"  5.  When  the  case  was  being  heard 
by  me,  counsel  for  the  claimant  tendered 
evidence  for  the  purpose  of  shewing  the 
present  market  value  of  the  claimant's  re- 
versionary interest  in  the  Coopers'  Arms 
as  it  now  exists,  being  licensed  as  a  public- 
house. 

"  6.  Counsel  for  the  council  objected  to 
my  admitting  the  evidence  in  question,  upon 
the  ground  that  the  licence  was  not  an 
element  of  value  attaching  to  the  premiaes 
in  reversion  after  twenty-six  years,  and 
that  for  the  purpose  of  estimating  the 
reversionary  ^ue  I  must  estimate  the 
rental  value  of  the  premises  as  a  house 
and  shop  apart  from  the  question  of  whe- 
ther they  would  then  be  licensed  premises, 
and  requested  me  to  state  a  Case  for  the 
opinion  of  the  Court,  raising  the  question 
as  to  the  admissibility  of  the  evidence. 
The  question  for  the  opinion  of  the  Court 
is  whether  I  ought  to  admit  evidence  to 
prove  the  present  market  value  of  the 
claimant's  reversionary  interest  in  the 
Coopers'  Arms  as  a  licensed  public- 
house  ;  or  whether,  for  the  purpose  of  as- 
certaining the  reversionary  value,  I  should 
confine  the  evidence  to  the  estimated 
rental  value  of  the  premises  as  a  house 
and  shop  apart  j&x)m  the  question  of  whe- 
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ther,  when  the  reversion   falls   in,  they 
would  be  then  licensed  premises." 

[Signed  by  the  umpire.] 

Mauliouj  Q.C.,  and   Freeman,  for   the 
county  council. — The  particulars  of  claim 
state  that  the  Coopers'  Arms  public-house, 
and  the  house  and   shop   adjoining,  are 
copyhold,  and  let  on  lease  for  an  unexpired 
term  of  twenty-six  years,  at  100^.  a  year, 
and  allege  that  at  the  expiration  of  this 
lease  the  rental  value  of  the  property  will 
be  2001,  a  year,  with  a  premiimi  for  the 
licensed  portion  of  3,000^. ;  and  it  is  al- 
leged that  this  3,000^.  is  equal  in  present 
money  to   1,000^.,  which  is  the  amount 
claimed.      It  is  submitted  that  as  the 
matter  stands  the  property  must  be  valued 
regard  being  had  to  all  its  capabilities,  but 
not  so  as  to  give  it  a  special  value  from 
the  fact  of  a  particular  trade  being  carried 
on  on  it.     On  the  one  hand,  it  cannot  be 
insisted  that  little  should  be  awarded  in 
respect  of  a  property  because  of  an  un- 
suitable trade  being  carried  on  on  it.     On 
the  other  hand,  no  increase  in  value  should 
be  awarded  because    of  the  trade  being 
peculiarly  suitable.     Circumstances  which 
would  increase  the  price  for  which    the 
property  could  be  sold  are  not  necessarily 
to  be    taken    into    consideration.      One 
special  class  of  purchasers  might  give  a 
higher  price  for  the  sake  of  convenience. 
This  would  not  be  the  real  value  of  the 
property,  but  an  element  only.     This  is 
not  to  be  taken  simply  as  a  case  of  what 
price  the  house  would  fetch  in  the  market. 
Special  personal  relation  does  not  go  to 
the  value  of  the  property. 

[OoLLiNB,  J. — Would  not  the  present 
market  value  be  the  true  standard  ?  ] 

No,  because  of  the  chance  of  the  licence 
bemg  kept  on  or  not — Wadham  v.  The 
North  Eastern  Railway  Company  (1)  and 
ticket  V.  I%e  MetropoUUm  Railway  Com- 
pany (2).  These  are  cases,  not  of  purchase, 
bat  of  injurious  affecting ;  however,  it  is 
Kubmitted  that  the  same  principles  apply. 
Rodham  V.  The  North  Eastwn  Railway 
Company  (1)  shews  the  true  question  the 

^(l)*64Law  J.  Rep.  Q.B.  343;  Law  Rep.  14 
?-B.  D.  747 ;  (App.)  56  Law  J.  Rep.  Q.B.  272  ; 
^^  Rep.  16  Q.B.  D.  227. 

(2)  36  Uw  J.  Rep.  Q.B.  205 ;  Law  Rep.  4  H.L. 
176. 
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arbitrator  has  to  put  to  himself  when  a 
reversion  is  to  be  piuchased. 

[Day,  J. — It  does  not  touch  the  ques- 
tion of  market  value.] 

He  is  not  entitled  to  say  that  the  pre- 
mises as  used  at  present  have  suffered 
damage. 

[Day,  J. — Is  there  any  difference  in 
principle  if  I  sell  a  public-house  to-day,  or 
sell  the  reversion  in  twenty-six  years  1] 

In  the  one  case  it  is  a  sale  of  the  exist- 
ing licence ;  in  the  other,  only  a  sale  of  a 
mei*e  possibility  of  a  licence.  Even  in 
open  market  a  liberal  discount  would  be 
made  for  the  chance.  It  is  not  only  the 
value  of  the  property,  but  of  a  certain  per- 
sonal chance  which  may  pass  with  it. 

[Day,  J. — On  this  principle  the  county 
council  might  buy  at  a  low  and  sell  at  a 
high  price,  and  great  injustice  might  be 
done.J 

Still,  there  is  always  the  chance  of  the 
holder  of  the  Uoence  misbehaving  himself, 
and  of  the  licence  passing  away.  It  is 
submitted  that  the  licence  is  to  be  con- 
sidered a  trade  value  taken  in  connection 
with  the  property,  exactly  the  same  as 
goodwill.  In  the  case  of  existing  goodwill 
the  party  disturbed  is  paid  for  it,  but  no 
goodwill  can  attach  to  the  reversion  of  the 
same  property.  A  licence  is  a  present 
privilege  allowing  a  man  to  sell  excisable 
liquors;  its  surrender  on  the  premises 
being  taken  for  public  improvements  only 
amounts  to  trade  damage — The  Metro- 
politan Board  of  Works  v.  M'Cartliy  (3). 

Sir  H.  James,  Q.C,  and  EdAva/rd  Pol- 
lock, for  the  claimant,  were  not  called  upon 
to  argue. 

Day,  J. — I  am  clearly  of  opinion  that 
the  course  which  the  arbitrator  proposed 
to  adopt  was  the  right  one.  I  am  very 
clear  also  that  the  answer  to  be  given  to 
the  question  put  to  us  is,  that  he  ought  to 
admit  evidence  to  prove  the  present  market 
value  of  the  claimants'  reversionary  inte- 
rest in  the  Coopers'  Arms  as  a  licensed 
public-house  which  is  now  licensed,  and 
not  as  a  licensed  public-house  in  twenty- 
six  years'  time.  I  cannot  conceive  that 
any  other  test  of  value  can  be  &tirly  ap- 
plied.    Mr.  Moulton's  proposition  seems 

(3)  43  Law  J.  Rep.  C.P.  386 ;  Law  Rep.  7 
H.L.  243. 
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to  me  to  involve  a  very  grievous  injuBtice. 
It  would  enable  public  bodies  to  acquire 
under  compulsory  powers  property  at  less 
than  its  fair  market  value,  and  would  give 
them  the  opportunity,  if  they  were  suffi- 
ciently dishonest  to  avail  themselves  of  it, 
to  obtain  property  at  one  price  and  to  sell 
it  again  immediately  afterwards  at  a  very 
much  enhanced  price.     The  true  price  to 
be  paid  by  bodies  who  take  property  under 
their  compulsory  powers  is,  as  I  under- 
stand it,  the  fia.ir  market  price,  the  object 
being  that  individuals  should  not  suffer 
by  reason  of  what  may  be  deemed  to  be 
public  improvements.      They  are  to  get 
the  value  of  their  property  just  as  if  they 
had  brought  it  into  the  market  and  ex- 
posed it  to  public  competition.     Now,  in 
this  case  all  the  arbitrator  proposed  to  do 
was  to  receive  evidence  to  ascertain  what 
this  property  was  worth  in  the  market  such 
as  it  is  now,  subject  to  a  lease  for  twenty- 
six  years,  it  being  used  at  present  as  a 
licensed  public-house.    He  has  to  ascertain 
what  such  a  property  would  fetch  in  the 
market.     He  proposed  to  receive  evidence 
upon  the  subject,  and  objection  is  made 
to  his  doing  so.      I  am  clearly  of  opinion 
he  was  entitled  to  receive  such  evidence, 
and   I   do   not  think   Mr.    Moulton,   to 
whom   we   have  listened  at  considerable 
length,  has  brought  to  our  notice  anything 
in  the  nature  of  a  legal  argument  on  the 
subject  which  would  induce  us  to  take  a 
contrary  view.      I  have  heard  no  argu- 
ment to  shew  me  that  the  property  is  to 
betaken  at  less  than*  its  fair  market  value. 
That  is  the   test  which   I  have  always 
understood,  from  a  great  many  years*  ac- 
quaintance with  compensation  cases,  is  the 
true  test  to  be  applied  to  the  value  of 
property  of  this  description.      We  have 
had  cases  cited  to  us  upon  other  subjects 
in  which  a  casual  expression  of  the  Judges 
has  been  referred  to ;  but  in  construing 
the  language  of  Judges  in  other  cases,  due 
regard  must  be  had  to  the  subject-matter 
of  the  cases  before  them.     In  two  of  the 
cases  to   which   our  attention  has  been 
called  the  Courts  were  dealing  with  ques- 
tions of  compensation  under  section  68  of 
the  Lands  Glauses  Consolidation  Act ;  but 
no  case  can  be  found  where  it  has  been 
held  that  arbitrators  are  to  exclude  evi- 
dence which  would  enable  them  to  ascer- 


tain the  fair  present  market  value  of  the 
property,  which  they  are  required  to 
assess  ou  its  transfer  from  the  owner  to 
the  public  buyer. 

Collins,  J. — I  am  of  the  same  opinioD. 
I  think  there  would  be  a  strong  prima 
facie  objection  to  holding  that  the  Legiir 
lature  intended    to   deprive  the  person 
claiming  compensation  of  that  which,  it  is 
admitted,  would  be  an  important  &ctor  in 
estimating  the  value  of  the  thing  token 
by  the  purchasing  body,  if  he  were  selling 
it  in  the  open  market  now.     Mr.  Moulton 
has  admitted  that  the   fact  that  these 
premises  are  licensed  would  be  an  element 
now  in  ascertaining  the  value,  not  only  of 
the  present  interest  of  the  tenant,  but  of 
the  reversioner  of  the  premises  if  they 
were  put  up  to  auction.     Why,  then,  on 
a  compulsory   piurchase   should  not  the 
element  be  taken  into  consideration  f   Mr. 
Moulton  has  certainly  adduced  no  autho- 
rity for  such   a   proposition.       He   has 
adduced   one   or  two  cases  which  were 
decided  on  another  section — the  68th^ 
which   deals  with  injurious  affection  of 
property ;    but  it  seems  to  me  that  these 
cases,  which  are  in  one  sense  a  fortiori 
cases,   do  not   bear  in   his    favour,  but 
against  him.      In   Wadham  v.  The  North 
Eastern  Railway  Company  (1)  the  ques- 
tion was,  whether  the  fact  that  a  particQ- 
lar  public-house  was  used   as  a  public- 
house,  and  was  injured  as  a  public-house, 
could  be  taken  into  consideration  under 
the  68th  section,  where  a  party  can  only 
recover  for  something  injuriously  affecting 
the  property,  and  where  it  is  clear,  on  the 
authorities,  that  he  could  not  recover  for 
the  personal  inconvenience  to  him  in  the 
conduct  of  a  particular  trade.     Now  that 
being  the  question,  the  arbitrator  there 
found   that,  to  the  extent  of  900^.,  the 
property  was  diminished  in  value  through 
its  possibility  of  being  carried  ou  as  a 
pubhc-house    being     injured;     and  the 
point  was,  whether  he  was  right  or  not 
in  including  that  as  an  element  of  value. 
It  was  held  first  of  all  in  the  Court  below, 
and  ultimately  in  the  Court  of  Appeal, 
that    he    was    right;    and    there  being 
some  question  as  to  whether  the  proper 
inference  had  been  drawn  by  the  Court 
below  from  the  finding  as  stated  by  the 
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arbitrator,  it  was  sent  down  to  him  again, 
and  he  then,  in  terms,  found  as  follows  : 
^  I  looked  at  the  &jct  that  the  premises 
known    as  the  Royal  Hotel  were  being, 
and   had  for  some  time  been,  used  as  an 
hotel    and  public-house,  as  part  of  the 
evidence  that  such  premises  were  suitable 
for   being  used  as  an  hotel  and   public- 
house."      He  finds   that,  and  having  so 
found.  Sir  Farrer  Herschell  stated  that  in 
consequence  of  this  report  he  declined  to 
further  argue  the  case  for  the  appellants. 
Therefore,  that  is  a  decision  of  the  Coiu*t 
of  Appeal,  cited  by  Mr.  Moulton,  that  in 
dealing,  under  section  68,  with  the  ques- 
tion of  injuriously  affectiog  property,  you 
are  not  only  justified,  but  are  bound  to 
take  into  consideration,  as  evidence  of  the 
question  whether  it  is  fitted  for  a  parti- 
cular purpose,  the  fact  that  it  is  being 
used   for    that  particular    purpose   now. 
Mr.  Moulton  admits  that  the  possibility 
of  the  premises  being  used  as  a  public- 
house  ought  to  be  taken  into  considera- 
tion, but  he  says  that  in  appraising  that 
possibility  you  are  not  to  take  into  con- 
sideration the  probability.     That  appears 
to  me  to  be  an  absolutely  impossible  con- 
tention.     I  cannot  conceive  how  any  one 
can  put  a  value  upon  the  possibility  with- 
out arriving  at  some  judgment  in  his  own 
mind  as  to  the  probability.     If  that  be  so, 
we  have  the  clear  authority  of  the  Coiut 
of  Appeal  that  in  estimating  the  proba- 
bility you  are  justified  in  taking  into  con- 
sideration the   tact  of  the  house  being 
used  as  an  hotel  and  public-house.     Now 
that  is  a  longer  way  of  putting  the  fia^t 
that  it  is  licensed,  because  you  cannot 
carry  it  on  either  as  an  hotel  or  public- 
house  without  a  licence.     Therefore,  even 
on  Mr.  Moulton's  own  authority,  apart 
from  common  sense,  one  finds  that  it  is 
dear  law  that  the  element  of  value  which 
would  govern  its  price  in  the  market,  is 
also  the  element  of  value  which  the  arbi- 
trator is  justified  in  taking  into  considera- 
tion in  assessing  the  compensation  to  be 
pwd  upon  compulsory  purchase. 

Solicitors— Young,  Jones  &  Co.,  for  claimant; 
W.  A.  Blazland,  for  County  Council. 
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[RAILWAY   AND   CANAL    COMMISSION 
COURT.] 

1892.  -) 

Dec.  19.  /  HARRISON  AND  CAMM  V.     THE 

1893.  (    MIDLAND  RAILWAY  COMPANY.* 

Feb.  7.  J 

RaUtoay  Ca/rriera  —  Havlage  of  Tvew 
Wagons  from  Mxxm.ufacturer  to  Customer — 
JJesoriptum  of  Traffic — WhoU  or  Partial 
Loading — Charge  for  Havla^e — Raihoaye 
Clauses  Consolidation  Act^  1845  (8  Vict,  c. 
20),  M.  3,  86,  and  ^2— Midland  Railway 
Com'pamfs  Special  Act,  1846  (9  dt  10  Vict. 
c*  cccxxvi.),  ss,  59,  60,  and  63. 

Newly-huiU  railway  ujctgons  sent  by  the 
manufouitwrers  from  their  building-yardy 
over  the  lines  of  the  Midland  RaUuMy 
Company*s  system,  for  delivery  at  their 
customer's  works  or  coUieries,  are  not,  if 
whcUy  or  partially  loaded,  a  description  of 
traffic  for  which  the  company  can,  u/nder 
their  Act  of  1846,  make  a  charge  for  haul- 
age. Nor  does  the  circumstance  that  the 
goods  carried  are  the  property  of  third 
pcvrties,  and  admittedly  loaded  as  a  device 
or  expedient  to  escape  the  charge  for  hatd- 
age  of  empty  wagons,  entitle  the  company 
to  a  double  charge — namely,  one  charge  for 
the  carriage  of  the  goods,  and  another  for 
the  haulage  of  the  wagons. 

This  was  an  application  by  a  fiim  of 
railway  wagon  builders  at  Kotherham,  and 
set  out  that  they  constantly  constructed 
wagons  for  traders  w^hose  works  were  at 
considerable  distances  from  Botherham, 
and  consequently  the  wagons  had  to  be 
hauled  by  railway  to  their  destination.  If 
the  wagons  were  forwarded  empty,  the 
railway  company  were  entitled  to  certain 
specified  rates  for  haulage.  To  avoid 
these  payments  the  applicants  loaded  the 
wagons  at  their  works  with  goods  either 
belonging  to  themselves  or  to  neighbour- 
ing manu&cturers  to  be  sent  to  the  same 
neighbourhood  as  the  wagons,  and  paid 
the  ordinary  freight  on  the  carriage  of  the 
goods.  The  respondents  (the  Midland 
Railway  Company)  had  for  some  time 
claimed  the  right  to  make  a  double  charge 
in  respect  of  new  wagons  when  loaded 
with  goods  on  their  first  journey — namely,. 

♦  Coram  Wills,  J.,  Right  Hon.  Sir  Frederick 
Peel,  and  Right  Hon.  Viscoant  Cobham. 
2G 
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first,  for  the  ordinary  freight  on  the  goods 
carried  by  the  wagons  ;  and  secondly, 
for  haulage  of  the  loaded  wagons  at 
empty  wagon  rates.  The  applicants* 
submission  was  that  the  respondents  had 
no  power  to  charge  for  the  haulage  of 
wagons  carrjdng  merchandise,  whether 
such  wagons  be  old  or  new,  or  the  mer- 
chandise belonged  to  the  owner  of  the 
wagons  or  not.  By  their  answer  the 
railway  company  stated  that  the  goods 
were  not  consigned  to  the  traders  for 
whom  the  wagons  were  constructed,  nor 
to  places  in  the  neighbourhood  of  the 
traders'  works,  but  to  places  at  a  consider- 
able distance  both  from  the  said  works, 
and  off  the  route  by  which  the  wagons 
would  be  taken  if  the  applicants  were  not 
seeking  to  avoid  the  payment  of  rates  by 
the  method  mentioned.  They  submitted 
that  they  possessed  the  right  to  make  a 
charge  in  respect  of  a  new  wagon,  when 
loaded  with  eoods  on  its  first  journey, 
made  up  of— (a)  the  ordinary  rates  on  the 
goods ;  and  (5)  a  charge  for  the  wagon, 
except  in  the  case  of  a  wagon  loaded 
with  goods  belonging  to  the  owner  of  the 
wagon  on  the  first  journey  to  its  desti- 
nation, such  destination  being  the  works 
of  the  traders  for  whom  the  wagon  had 
been  constructed.  They  further  asked 
the  Court  to  enforce  the  payment  of  so 
much  of  the  said  charge  as  the  applicants 
had  from  time  to  time  declined  to  pay. 

Balfour  Brown,  Q.C.,&nd  Moon,  for  the 
applicants. 

Sir  R,  E,  Webster,  Q.C,  Crippa,  Q.G., 
and  Noble,  for  the  respondents. 

Cwr.  ado,  vtUt. 

[The  &cts  and  circumstances  of  the 
case,  together  with  the  gist  of  the  argu- 
ments, appear  sufficiently  clearly  troia  the 
following  written  judgments  of  the  Court.] 

Wills,  J.  (on  Feb.  7,  1893).— The  ap- 
plicants are  makers  of  railway  trucks. 
These  trucks  are  sold  by  them,  to  be  de- 
livered free  at  various  places  in  different 
parts  of  the  country.  The  works  of  the 
applicants  are  at  Rotherham,  and  are  con- 
nected with  one  of  the  lines  of  the  Mid- 
land Railway  Company.  If  the  trucks 
were  delivered  to  the  consignees  empty, 
the  company  would  make  a  charge  for  the 


haulage.  In  order  to  escape  this  chaige, 
the  applicants  have  hit  upon  several  ex- 
pedients. They  put  goods  of  their  own 
into  the  trucks  consigned  to  the  pur- 
chasers of  the  trucks,  and  send  them  so 
loaded.  The  respondents  do  not  attempt 
in  such  cases  to  levy  any  charge  for  the 
haulage  of  the  trucks — nor  could  they,  for 
the  Clearing  House  rules,  which  are  per- 
fectly well  known  to  the  applicants,  pro- 
vide under  such  circumstances  for  charges 
which  exclude  such  a  demand  ;  and  as  the 
company  thus  express  their  willingness  to 
carry  on  these  terms,  it  would  be  impos- 
sible for  them  to  depart  from  what  is,  in 
effect,  their  own  offer.  But  in  other  cases 
the  applicants  arrange  with  the  owners  of 
goods  to  use  the  applicants'  new  trucks 
for  the  conveyance  of  such  goods  to  some 
place  in  the  neighbourhood  of  the  place  of 
delivery  of  the  trucks.  Sometimes  goods 
are  despatched  from  the  works  of  the  ap- 
plicants, or,  at  all  events,  from  sidings 
immediately  adjoining  the  line  of  railway 
at  Rotherham ;  sometimes  frt>m  Sheffield 
or  other  places  near  Rotherham  to  which 
the  applicants  send  them.  The  trucks  are, 
by  arrangement  between  the  applicants 
and  the  owners  of  the  goods,  loaded 
lightly,  for  the  sake  both  of  sparing  the 
trucks  and  of  getting  as  many  tru(iB  as 
possible  conveyed  for  the  greatest  part 
of  the  distance  they  have  to  travel  for 
delivery  to  the  persons  who  have  bought 
them.  The  owner  or  consignee  of  the 
goods  pays  tonnage  rates  for  the  carriage 
of  the  goods,  and,  having  completed  his 
use  of  the  trucks,  hands  them  at  the  place 
to  which  the  goods  have  been  carried  to 
the  agent  of  the  applicants,  who  then 
sends  them  as  empty  trucks,  subject  to  a 
charge  for  haulage  to  their  real  destina- 
tion. The  railway  company  claim  to  be 
entitled  to  make  a  charge  as  for  haulage 
of  empty  trucks  against  the  applicants  in 
respect  of  the  journey  for  which  the 
trucks  have  been  used  for  the  car- 
riage of  the  goods  sent  down  in  theoL 
That  the  device  is  adopted  for  the  pur- 
pose of  evading  the  payment  for  haulage 
of  empty  trucks  is  not  denied,  nor  could 
a  denial  be  successfully  attempted.  The 
applicants  take  credit  to  themselves  for 
liberality  towards  the  company  in  having 
arranged  with  the  owner  of  the  goods  that 
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Harriwn  cf*  Camm  v.  Midla/nd  Bail.  Co, 
the  total  sum  paid  to  the  company  for  the 
carriage  of  goods  shall  be  at  least  as  much 
as  would  be  payable  for  the  haulage  of 
empty  trucks.     But  that  the   expedient 
secureB  a  very  substantied  profit  to  the 
applicants  at  the  expense  of  the  company 
there  can  be  no  doubt.     They  admit  that 
they  thus  save  more  than  21.  per  truck, 
of  which  they  pay  about  one- third  to' the 
owner  of  the  goods  to  secure  his  assistance, 
and  put  the  rest  into  their  own  pockets. 
The   saving  is   effected   by   stinting  the 
trucks    of  their  ordinary  loads,  such  as 
would  certainly  be  put  into  them  if  they 
were   used  for  carriage   of  goods  under 
ordinaiy  circumstances,  and  apart  from 
this  bargain  between  them  and  the  owners 
of  the  goods.     If  much  less  were  put  into 
each  truck,  they  would  fidl  within  a  clause 
in  the   company's    Act   which    allows  a 
higher  charge  to  be  made  when  less  than 
a  certain  load  is  put  into  one  truck ;  and 
I  cannot  help  thinking  that  their  modera- 
tion had  its  origin  in  a  notion  that  they 
would  stand  better  in  case  of  dispute  and 
litigation  than  if  the  total  payment  had 
fallen  below  what  would  have  been  charge- 
able for  the  haulage  of  the  empty  trucks. 
The  railway  company,  as  might  be  expected, 
complain  of  the  expedient  thus  resorted 
to,  which  not  unnaturally  presents  itself 
to  their  mind  as  an  unhandsome  piece  of 
business.    The  applicants,  on  the  contrary, 
besides  taking  credit   for  moderation  in 
cairying   out  their   expedient,   say  that 
they  are  doing  no  more  than  taking  ad- 
vantage of  what  is  possible  under  the  com- 
pany's Act  of  Parliament.     We  have  to 
decide  whether  they  are  within  their  legal 
rights. 

Under  the  Railways  Clauses  Consoli- 
dation Act,  1845  (8  Vict.  c.  20),  s.  86,  the 
company  may  carry  all  goods,  and  make 
reasonable  charges  in  respect  thereof  not 
exceeding  the  tolls  authorised  by  their 
special  Act.  By  section  3  "  tolls  "  includes 
<2barge8  for  carriages  under  the  special 
Act.  By  section  92  it  shall  not  be  lawful 
for  the  company  to  make  any  greater 
diaige  for  the  carriage  of  goods  than  by 
t»hat  Act  and  the  special  Act  they  are 
authorised  to  demand.  By  the  special 
Act  of  1846  (9  <fe  10  Vict.  c.  cocxxvi.), 
8.  59,  it  is  enacted  that  the  company  may 
take,  in  respect  of  goods  conveyed  upon 
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their  line,  whether  in  carriages  belonging 
to  the  Midland  Company  or  otherwise, 
any  tolls  (which  term  again,  by  the  inter- 
pretation clause  of  the  Kailways  Clauses 
Consolidation  Act,  1846,  includes  charges 
such  as  these)  not  exceeding  those  which 
follow.  Amongst  these  is  a  charge  in  re- 
spect of  manu&ctured  goods.  It  is  ad- 
mitted that  from  no  point  of  view  have 
the  maximum  rates  mentioned  in  this 
clause  been  reached.  The  owner  of  goods 
is,  under  this  section,  entitled  to  have  his 
goods  conveyed  to  his  point  of  destination 
in  any  trucks  on  payment  of  the  charges 
applicable  to  the  particular  class  of  goods 
sent.  So  long  as  he  tenders  them  in 
proper  vehicles,  he  is  entitled  to  have 
goods  conveyed  in  these  vehicles  to  the 
point  of  destination.  If  he  is  entitled  to 
have  them  so  delivered,  how  can  the  com- 
pany make  a  separate  charge  for  the  con- 
veyance of  the  trucks  1  As  against  him 
they  cannot  do  so.  What  relation  is  there 
between  the  applicants  and  the  company 
which  can  entitle  the  company  to  charge 
them?  The  relations  between  railway 
companies  and  those  who  use  their  lines, 
notwithstanding  the  statutory  nature  of 
many  of  their  obligations,  and  the  statu- 
tory limits  of  most  of  the  charges  they  can 
make,  and,  it  may  perhaps  be  added,  not- 
withstanding the  statutory  origin  of  the 
charges  themselves,  and  even  of  the  right 
to  charge,  have  always  been  treated  as 
those  of  a  contract.  It  is  cleai*  there  is 
no  contract  here  with  the  applicants. 
The  letters  which  passed  between  them 
and  the  owners  of  the  goods  shew  that  the 
owners  of  the  goods  were  certainly  not 
their  agents  to  contract  for  the  conveyance 
of  the  trucks.  On  the  contrary,  all  pains 
were  taken  to  prevent  such  a  state  of 
things  from  being  constituted.  The  sub- 
stance of  the  transaction  was  that  the 
owner  of  the  goods  became  the  bailee 
of  the  trucks  upon  certain  terms.  He 
promised  to  load  them  much  more  lightly 
than  he  would  have  done  for  his  own  pur- 
poses. This  involved  more  work  and  more 
standing-room  at  his  own  sidings  than  he 
would  have  been  called  upon  to  provide 
under  ordinary  circumstances,  and  he 
would  not  have  taken  the  trouble  to  go 
out  of  his  ordinary  routine  without  being 
paid  for  it.     But  still,  the  result,  however 
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tooademiofos  on  the  one  side  or  the  other 
may  have  been  apportioaed  in  the  contract 
between  him  and  the  applicants,  was  that 
ior  the  joomej  in  hand  he  was  bailee  of 
the  tracks,  and  entitled  to  use  them  as 
he  did  use  them,  and  entitled  to  have  the 
teucks  taken  as  the  means  of  transport 
proviried  by  him  within  his  rights,  to  the 
point  of  destination  of  his  goods,  with- 
out any  extra  charge.  I  cannot  conceive 
that  it  is  possible  to  split  this  transaction 
ap  into  two  contracts,  by  one  of  which  he 
shall  get  his  goods  carried,  and  in  the  other 
of  which  he  is  merely  the  agent  of  the 
i^pUcants  to  effect  on  their  behalf  the 
contract  for  carriage  of  the  truckp.  It  is 
said  that  the  haulage  of  the  tracks  is 
chargeable  to  the  applicants  as  being  the 
conv^ance  £br  them  of  manniactared 
goods,  or  of  goods  not  otherwise  specified, 
both  of  which  are  enamerated  in  section 
59.  In  Field  v  The  Newjxn^  and  Aber- 
gavermt/  Railway  Company  (1),  Chief 
Baron  Pollock  said  it  was  clear  that  a 
phrase  nearly  identical  in  the  special  Act 
in  that  case  applied  only  to  such  things  as 
were  capable  of  being  carried  in  trucks, 
and  not  to  running  wagons  themselves 
(p.  415).  Without  deciding  that  question, 
it  seems  to  me  that  I  have  already  given 
the  answer.  There  was  no  contract  with 
the  applicants.  As  between  the  company 
and  the  owner  of  the  goods,  the  company 
could  not  refuse  to  transport  his  goods  in 
these  trucks  to  the  point  of  destination, 
nor  to  deliver  the  trucks  at  that  point  to 
him,  or  his  agent  in  that  behalf;  and  it 
seems  to  me  that  the  arrangements  by 
which  the  owner  of  the  goods  acquired  the 
right  to  have  his  goods  so  transported  in 
these  trucks,  and  the  trucks  so  re-delivered 
to  him,  are  matters  with  which,  and  with 
the  incidental  consequences  of  which,  the 
company  have  nothing  to  do. 

The  railway  company  make  it  part  of 
their  argument  that,  whereas  trucks  used 
on  their  line  in  the  ordinary  course  of 
business  travel  backwards  and  forwards, 
and  as  a  general  rule  are  engaged  with 
more  or  less  continuity  of  use  with  traffic 
which  brings  grist  to  the  mill,  new  trucks 
sent  in  this  fashion  to  distant  parts  of  the 
country,  and  notably  those  with  which  the 

(1)  3  Hurl,  k  N.  409;  27  Law  J.  Rep. 
Ezch.  396. 


present  case  is  concerned,  will,  in  all  probali- 
lity,  beosed  on  different  systemsof  railwajs, 
and  wiQ  be  of  no  farther  advantage  to  the 
Midland  Company.  This^  however,  seems 
tometobe&r  too  remote  a  oonsideratioiitA 
have  any  bearing  npon  tiiepres^atqoestion. 
The  company  have  no  right  to  alter  their 
charge  in  any  particular  instance  becso^ 
a  truck  used  may  be  a  stray  one,  and  not 
likely  to  be  nsedagain  to  hdp their  traffic, 
or  one  destined  for  service  on  other  lines. 
It  is  some  set-off  to  such  an  incident  that 
the  company  have  not  to  haul  the  trock 
back  empty  without  payment.  Bat  that 
is  a  matter  beside  t£ie  mark.  The  real 
answer  is  given  already.  ConsideratkHis 
which  do  not  touch  the  actual  service  are 
nihil  ad  rem.  The  &ct  is,  that  the  rail- 
way company  have  not,  as  it  seems  to  me, 
taken  the  right  method  of  meeting  a  de- 
vice undoubtedly  injurious  to  them,an^ 
which  they  not  unnaturally  resent.  Where 
the  exigencies  of  trade  and  the  convenience 
of  business  render  it  necessary  here  aad 
there  to  send  a  half-loaded  truck  on  the 
terms  of  payment  of  ordinary  tonnage 
rates  upon  the  goods  carried  in  the  truck, 
they  must  be  content  to  take  the  rough 
with  the  smooth  and  make  the  best  of  it,  and 
I  do  not  suppose  that  they  would  ever  make 
a  difficulty  in  such  a  case.  But  when  the 
trader  systematically  and  deliberately  hair- 
loads  each  truck,  and  sends  a  train  of 
half-loaded  trucks,  not  for  the  convenience 
of  his  trade  or  the  necessities  of  business 
but  only  by  a  departure  from  the  ordinary 
course  of  business,  and  to  put  16«.  2d,  per 
truck  into  his  own  pocket  and  25«.  per 
truck  into  the  pocket  of  a  friend,  at  the 
expense  of  the  railway  company,  the  ques- 
tion might  very  well  arise  whether  a  charge 
for  the  conveyemce  of  the  goods  in  excess 
of  that  made  under  ordinary  circumstances, 
and  to  traders  following  the  ordinary 
coiu^se  of  business,  would  not  be  justified. 
No  such  question  arises  here.  The  only 
question  is  whether  the  company  can 
make  two  charges — one  to  the  owners  of 
the  goods,  for  carriage  of  the  goods  in 
trucks  provided  by  them  under  the  ar- 
rangements with  the  applicants  which 
have  been  stated ;  and  another  to  the  ap- 
plicants, as  owners  of  the  trucks.  I  agree 
with  the  proposition  that  if  this  were  a 
service  quite  outside  the  transport  of  the 
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^oods,  there  would  be  nothing  in  the  fact 

t»li&i>  it  was  specifically  authorised  by  the 

general  or  special  Act  to    prevent   the 

company  from  making  a  reasonable  charge 

for  &  service  asked  for  and  rendered.   But 

such,  an  obligation  can  only  arise  from  a 

contract,  express  or  implied,  between  the 

applicants  and  the  company.     There  is  no 

siicli  express  contract.     There  can  be  no 

implied  contract  where  the  service  was 

not  rendered  to  the  applicants,  but  to  their 

bailees  of  the  trucks,  and  where  it  was 

necessarily  involved  in  the  performance  of 

a    larger  contract  under  which   all   the 

money  due  to  the  company  has  been  paid. 

In  my  opinion  our  judgment  must  be  for 

the  applicants,  with  costs. 

Sib    Frederick   Feel. — In    this  case 
private  railway  wagons,  which  the  appli- 
cants make  and  deliver  free  to  the  pur- 
chasers, instead  of  being  sent  direct  to 
their  destination,  are  used  first  to  carry 
goods   to  other  places.     The  goods  are 
loaded  in  some  cases  at  the  applicants' 
works;    in   others  they  are    despatched 
from  places  to  which  the  wagons  go  empty 
to  receive  them.     Thus,  wagons  made  at 
the  applicants'  works  at  Rotherham,  and 
destined  for  Swansea,  are  sent  loaded  with 
goods  to   Cardiff,    or,  destined  for  some 
place  in  Scotland,  go  empty  to  Sheffield, 
are  then  loaded  for  Glasgow,  whence  they 
reach  their  own  place  of  delivery.     For 
the  distance  the  wagons  go  empty,  as  from 
Cardiff  to  Swansea,  or  from  Rotherham 
to  Sheffield,  mileage  is  paid  for  their  haul- 
age, and,  when  they  run  with  goods,  rates 
are  paid  on  goods  according  to  their  class 
and  tonnage.     But  in  the  latter  case  the 
railway  company  claim  to  charge  for  the 
wagons  as  well  as^  for  the  goods,  on  the 
ground  that  the  wagons  are  run  on  their 
railway  with  a  view  more  to  their  own 
transport  than  as  vehicles  for  the  goods, 
and  ai-e  therefore,  with  the  goods,  liable 
to  be  charged  as  traffic.      Whether  the 
double  charge  is  legal  is  the  question  re- 
ferred to  us  for  decision  under  section  10 
of  the  Act  of  1888  (51  &  52  Vict.  c.  25). 
The  maximum  tolls  or  rates  which  the 
Midland  Company    may    take    are  fixed 
by  their  special  Act  (9  &   10   Vict.  c. 
«*xx7i.),  and  are  described  in  clauses  59, 
^0,  and  63  as  tolls  authorised  to  be  taken 
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for  goods  traffic  conveyed  on  the  railway, 
"whether  in  carriages  belonging  to  the 
Midland  Railway  Company  or  otherwise,*' 
and  as  including  tolls  for  the  use  of  en- 
gines. It  appears,  therefore,  that  the 
only  rates  authorised  are  in  respect  of 
goods  conveyed,  and  that  the  service  for 
which  they  are  the  payment  covers  loco- 
motive power  and  use  of  wagons.  Hence 
it  would  seem  that  when  goods  are  carried 
on  the  railway,  and  the  charge  for  carry- 
ing is  made,  more  cannot  be  charged  be- 
cause along  with  the  goods  the  wagon 
also  which  contains  them  is  forwarded. 
It  is  said,  however,  that  a  wagon  is  itself 
a  description  of  traffic,  and  comes  under 
the  class  of  manufactured  goods  and  other 
articles  for  which  clauses  59  and  63  of  the 
respondent  company's  Act  give  them  power 
to  charge,  and  that,  although  it  is  not  the 
practice  to  charge  a  toll  or  rate  for  ordi- 
nary traders*  wagons,  whether  running 
with  goods  or  returning  empty  after  being 
used,  the  case  of  wagons  of  which  the 
vendor  has  to  make  delivery  to  the  pur- 
chaser, and  the  transference  of  which 
to  him  is  the  real  cause  of  their  being 
handed  to  the  company,  is  different.  It 
is  to  this  class  of  wagon  that  the  wagons 
fr*om  the  applicants'  works  belonged  ;  and 
it  is  admitted  that  the  mode  in  which  their 
journeys  were  arranged  was  adopted  in 
order  to  save  haulage  charges.  The  ap- 
plicants, therefore,  are  the  persons  against 
whom  the  company  make  their  claim. 
Every  trader  has  the  option  of  sending 
traffic  in  private  wagons,  or  in  wagons 
supplied  by  the  railway  company.  Here 
the  wagons  used  were  private,  and,  set- 
ting aside  the  difficulty  there  would  be  in 
getting  at  the  vendor  to  charge  him  for 
the  wagon,  except  where  he  himself  is 
the  trader  consigning  the  loaded  wagon, 
for  there  is  no  privity  between  him  and 
the  company,  the  question  is,  does  it  really 
signify  whether  a  private  wagon  as  to 
ownership  is  the  sender's  own,  or  belongs 
to  a  third  person ;  or  whether  after  its 
outward  journey  with  traffic  it  will  make 
another  journey  on  its  return  or  will  not 
again  travel  over  the  same  line  ;  or,  lastly, 
what  particular  object  in  relation  to  the 
wagon  its  journey  is  meant  to  carry  out  1 
The  company  lay  stress  on  these  points, 
and  claim  to  be  paid   both   for  wagons 
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and  goods,  because  the  wagons  were  only 
temporarily  in  the  possession  of  the  senders, 
and  were  not  intended  to  return.  There 
is  no  doubt  a  company  would  gain  some- 
thing if,  when  a  wagon,  new  or  old,  was 
sold,  and  had  to  go  any  distance  for  de- 
livery, it  was  consigned  empty  and  for- 
warded direct.  But  it  is  perfectly  com- 
petent to  a  vendor  to  choose  any  other 
mode  of  sending  the  wagon,  and  the  dis- 
tinction between  his  consigning  goods  by 
it,  which  is  allowed  by  the  company  where, 
at  least,  it  goes  direct  to  its  destination, 
and  procuring  others  to  do  so,  does  not 
seem  to  me  to  be  such  as  to  justify  a  dif- 
ferent treatment  of  the  wagon  in  the 
latter  case,  or  to  disentitle  it  to  the  benefit 
of  the  arrangement  by  which,  where 
private  wagons  are  used  to  convey  traffic, 
the  rate  is  upon  the  traffic  and  the  wagon 
passes  free.  He  acts  in  both  cases  with  a 
view  to  his  own  advantage  and  to  econo- 
mise expenses,  and  the  arrangement  re- 
ferred to,  in  spite  of  any  facilities  it  may 
give  to  traders  in  cases  like  the  present, 
is,  on  the  whole,  beneficial  to  the  company, 
because  it  saves  them  the  expense  of  find- 
ing wagons ;  and  more  particularly  is  this 
so  when,  as  here,  by  the  company's  special 
Act,  the  single  rate  allowed  is  exclusive  of 
wagon  hire. 

Then  as  regards  the  other  point,  as  to 
the  wagons  made  at  the  applicants'  works 
not  being  intended  to  return,  considering 
that  there  is  no  rate  on  wagons  returning 
as  empties  the  company  were  not  de- 
prived of  any  profit  by  the  non-return  of 
these  wagons ;  on  the  contrary,  they  were 
saved  the  expense  of  hauling  them  back. 
Theirs  was  only  a  single  journey,  but  they 
paid  in  the  rates  on  their  load  the  same  as 
wagons  which  go  and  return,  and  make 
the  double  journey  ;  and  it  would  not  be 
reasonable,  on  the  ground  of  their  not 
returning,  that  they  should  be  required 
to  pay  more.  Lastly,  as  to  the  applicants' 
object;  they  desire,  mainly,  to  get  their 
wagons  as  inexpensively  as  possible  to 
their  ultimate  destination — that  by  itself 
would  furnish  no  ground  for  a  difference 
against  them  in  respect  of  charge.  Rather 
should  a  charge  be  based  upon  what  con- 
veyance costs  in  one  case  compared  with  its 
cost  in  another,  and  I  think  that,  to  make 
out  a  sufficient  ground  for  a  difference  of 


charge  in  the  eighteen  test  instances  pot 
in,  it  should  have  appeared  that  the  com- 
pany were  subjected  in  these  instances  to 
extra  risk  or  extra  trouble,  or  were  called 
upon  to  do  a  greater  quantity  of  work  w 
carriers  of  the  loaded  wagons  than  they  do 
in  cases  where  goods  are  conveyed  in  or- 
dinary traders'  wagons,  and  they  are  con- 
tent to  make  their  charge  on  the  goods 
only  in  the  proper  sense  of  the  wodl. 
This  has  not  been  made  to  appear,  and,  if 
in  these  respects  the  company  were  un- 
affected by  any  circumstance  marking  off 
the  applicants'  wagons  from  other  wagons, 
to  chai^  only  for  carriage  of  the  goods  in 
the  one  case,  and  to  impose  a  charge  on 
the  wagon  in  addition  to  that  on  the 
goods  in  the  other,  is  to  act  contrary  to 
the  Traffic  Act.  On  the  whole,  I  am  of 
opinion  that  the  applicants  are  right  in 
their  contention,  and  that  the  chaige  on 
their  wagons  cannot  legitimately  be  maxle. 

Lord  Cobham. — ^The  only  question  be- 
fore us  in  this  case  is  whether  the  Mid- 
land Bailway  Company  have  the  legal 
right  to  make  a  double  charge  in  respect 
of  new  wagons  when  loaded  with  goods  on 
their  first  journey — ^namely,  one  chai^ 
for  the  goods,  and  another  for  the  haulage 
of  the  wagons.  The  question  is  a  purely 
legal  one ;  but,  in  accordance  with  what  I 
understand  to  be  intended  by  the  statute, 
I  have  endeavoured  to  form  an  indepen- 
dent opinion  upon  it,  which  1  shall  briefly 
indicate,  without  going  over  the  ground 
that  has  been  occupied  by  my  colleagues, 
with  whom  I  agree. 

From  the  first  it  appeared  to  me  that  a 
charge  levied  both  upon  the  wagon  and 
the  goods  conveyed  in  it,  was  so  contmry 
to  recognised  practice  and  principle  as  to 
demand  from  the  railway  company  a  very 
clear  justification  by  virtue  of  some  statute 
or  agreement.  This,  however,  has  not 
been  attempted.  The  main  argmnent  in 
their  favour  appeared  to  me  to  be,  in  sub- 
stance, this :  that  a  new  wagon,  whether 
loaded  or  not,  on  its  journey  from  manu- 
facturer to  purchaser,  is  in  effect  an  article 
of  merchandise,  and  legally  liable  to  cbar^ 
while  passing  over  a  railway  company  s 
system.  I  have  not  been  convinced  by 
the  arguments  of  the  learned  counsel  for 
the  railway  company   that  this   view  is 
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tenable.     Nor  does    the  company  itself 
consistently   maintain  it.     When  a  new 
wagon  happens   to   be   loaded   with   the 
manufibcturer's  goods    consigned    to    the 
same  destination  as  a   wagon,   it  is  no 
longer   treated  as  merchandise,  or  as   a 
"manufactured  article/'  but  as  a  wagon 
used  for  the  purposes  of  traffic,  for  the 
haulage  of  which  the  company  make  no 
charge.     I    Mi    to    see  why  when   the 
manufacturer  lends  or  lets  his  wagon  to  a 
trader  for  the  conveyance  of  the  trader's 
goods,  it  should  not  equally  be  regarded 
as  a  wagon  and  not   merchandise,   the 
0¥n[ier  of  it,  pro  hoc  vice,  being  the  owner 
of  the  goods.     Then  it  is  urged  that  the 
new  wagon  cannot  be  regarded  as  ordi- 
naiy  rolling  stock,  inasmuch  as  there  will 
be  no  return  journey,  and  the  company 
will  not  have  the  advantage  of  working  it 
backwards  and  forwards  over  their  line. 
This  distinction  strikes  me  as  an  illusory 
one,  and  not  founded  on  any  certain  basis  of 
fact.   At  any  rate,  it  cannot  be  urged  as  a 
justification  of  the  Clearing  House  rule  as  it 
stands,  for  the  rule  applies  to  new  wagons 
consigned  to  purchasers,   whether  their 
works  or  collieries  are  situated  on  the 
railway  company's  system  or  not.     In  the 
former  case  the  railway  company  will  in 
all  probability  haul  the  wagons  backwards 
and  forwards  for  years  to  come,  yet  they 
are  charged  when  new  equally  with  the 
wagons  which  are  sent  beyond  the  limits 
of  the  company's  system,  and  which  they 
count  upon  never  seeing  again.     I  agree 
that  the  appHcants  in  this  case  have  suc- 
ceeded in  their  contention. 

Judgment /or  the  applicants. 


Solicitors -Hargrove    &    Co.,  for    applicants; 
Beale  &  Co.,  for  defendants. 
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^In  re  the  gibencester  elec- 

1893.       \        TION  PETITION.      LAWSON  (pe- 

Jan.  13.  1      titioner)  v,  chester-haster 
(^     (respondent). 

Parlia/ment — Election  Petition — Scru- 
tiny of  BaUot  Papers — Place  of  Trial — 
"  Special  Circumstances  " — ParUanientari/ 
Mections  Act,  1868  (31  dk  32  Vict.  c.  125), 
s.  11,  suh-s.  11. 

By  the  Parlicmientcury  Elections  Act, 
1868  (31  <fc  32  Vict.  c.  125),  «.  11,  sub-s. 
11,  trials  of  election  petitions  relating  to  a 
cov/nty  election  wre  to  take  place  in  the 
cou/nty,  wrdess  it  shall  appear  to  the  Court 
that  ^'  special  cirowmstances  "  eosist  which 
render  it  desirable  that  the  petition  should 
he  tried  elsewhere  than  in  the  courUy : — 
Held,  that  the  mare  fact  that  the  tried  could 
he  more  cheaply  cmd  conveniently  held  in 
London  did  rhot  amount  to  ^*  special  cir- 
cumstances "  tcithin  the  meaning  of  section 
11,  sub-secUon  11. 

Per  Lord  Coleridge,  C.J. — The  ex- 
pression  '^special  circumstances"  m^eans 
circumstances  arising  in  the  locality,  such 
cts  great  popular  excitement  tending  to  riot, 
and  matters  of  that  kind. 

This  was  an  application  by  the  peti- 
tioner for  an  order  that  the  trial  of  a 
petition  against  the  return  of  the  sitting 
member  for  the  Cirencester  Division  of 
Gloucestershire  should  take  place  in 
London.  It  appeared  from  the  affidavit 
of  the  petitioner's  solicitors  that  the  only 
charges  to  be  enquired  into  were  confined 
to  a  scrutiny  of  certain  ballot  papers  on 
points  arising  on  the  papers  themselves, 
except  as  to  one  tendered  vote,  as  to  which 
it  would  be  necessary  to  call  a  few  wit- 

(1). 


(1)  By  the  Parliamentary  Elections  Act,  1868 
(31&82  Vict.  c.  1?5).  s.  11,  eub-B.  11.  "the 
trial  of  an  election  petition  in  the  case  of  a 
petition  relating  to  a  borough  election  shall 
take  place  in  the  boroagh,  and  in  the  case  of  a 
petition  relating  to  a  county  election  in  the 
county :  provided  always,  that  if  it  shall  appear 
to  the  Court  that  special  circumstances  exist 
which  render  it  desirable  that  the  petition 
should  be  tried  elsewhere  than  in  the  borough 
or  county,  it  shall  be  lawful  for  the  Court  to 
appoint  such  other  place  for  the  trial  as  shall 
appear  most  convenient.'' 
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In  re  Cirencester  Electioii  Petition. 

A,  T,  Lawrence,  for  the  petitioner. — 
The  balance  of  convenience  is  greatly  in 
fiivour  of  this  enquiry  taking  place  in 
London.  It  more  resembles  the  hearing 
of  a  case  upon  points  of  law  arising  in  an 
action  than  anything  else,  for  except  as  to 
one  vote  no  witness  will  be  necessary.  A 
scrutiny  need  not  be  tried  in  the  locality, 
and  would  be  disposed  of  at  less  expense 
in  London.  The  convenience  of  trial  in 
the  locality  is  only  where  there  is  to  be 
"a  trial,"  that  is,  a  trial  by  >vitnesses. 
The  provision  for  local  trial  applies  to 
trial  with  witnesses,  when  the  locality  of 
the  trial  is  near  the  residences  of  the  wit- 
nesses, and  so  most  convenient. 

Leuns  Coward,  for  the  sitting  member, 
also  supported  the  application. 

Lord  Coleridge,  C.J. — I  think  that 
this  application  cannot  be  acceded  to. 
The  general  provision  is  that  the  trial  of 
the  petition  shall  take  place  in  the  locality, 
and  there  is  no  power  in  the  Court  to 
interfere  except  under  '^  special  circum- 
stances." If  such  a  case  as  the  present  is 
to  be  deemed  one  of  "special  circum- 
stances "  within  the  meaning  of  section 
11,  sub-section  11,  the  effect  would  be  to 
give  power  to  the  Court  to  change  the 
place  of  trial  whenever  it  should  appear 
convenient,  which  would  be  contrary  to 
the  intention  of  the  Legislature.  So  very 
common  a  case  aa  a  petition  resolving 
itself  into  a  scrutiny,  and  turning  on  an 
examination  of  the  ballot  papers,  cannot, 
I  think,  be  considered  as  "  special  circum- 
stances "  within  the  meaning  of  the  Act. 
A  mere  preponderance  of  convenience 
with  reference  to  expense  is  not  sufficient 
to  enable  the  Court  to  exercise  its  juris- 
diction. "Special  circumstances"  means 
circumstances  arising  in  the  locality,  such 
as  great  popular  excitement  tending  to 
riot,  and  matters  of  that  kind.  I  think, 
therefore,  that  we  must  refuse  this  appli- 
cation. 

Cave,  J. — I  am  of  the  same  opinion. 
Personally  I  should  have  been  glad  if  I 
could  have  seen  my  way  to  carry  out  the 
desire  of  both  sides  that  the  place  of  trial 
should  be  changed  to  London.  The  mere 
fitct,  however,   that   the  case    might  be 


heard  more  cheaply  in  London  does  not,  in 
my  judgment,  amount  to  special  cbrcom' 
stances. 

AppliaUian  refuteL 


Solicitors— H.  P.  Sc  J.  H.  Cobb,  agenta  for 
Winterbotbam  &  Sons,  Stroud,  for  petitioDer; 
Peacock  &  Goddard,  agents  for  R  Ellett, 
Cirencester,  for  respondent. 


THE 


COURT 

ELLI8  V, 


OF 


APPEAL.] 
GOULTON    AND 


ANOTHSB.* 


[IN 
1893.    I 
Jan.  31.  ) 

Principal  amd  Agent — Rights  of  Thkd 
Person  against  Agent — Agreement  for  Pur- 
chase and  Sale  of  Property — Vendor  ai»d 
Purchaser — Stakeholder — Deposit  paid  to 
Agent  of  Vendor — Sale  off  through  De- 
fault of  Vendor — Liability  of  Vendof^t 
Agent  to  r^um  Deposit* 

On  a  sale  by  auction  of  freehold  properh/ 
was,  in  accordance  with  the  con- 


ditions of  sale,  paid  to  the  ve7idor*s  solidtar 
as  agent  for  arid  on  account  of  the  vendor. 
The  sale  went  off  through  the  vendof^s  de- 
fault : — Held,  that  the  purchaser  could  not 
recover  the  deposit  from  the  solicitor  at  law, 
inasmuch  as  he  received  it,  not  as  a  dake- 
holdsTy  but  as  agent  of  the  vendor,  and  the 
payment  to  him  was  payment  to  the  vendor; 
nor  in  equity,  inasmuch  as  no  fdwMsry 
rekaion  existed  between  the  purchaser  and 
the  vendor  which  wovHd  entitle  the  puf- 
chaser  to  follow  the  money  in  the  hands  of 
the  vendor*s  agent. 

Appeal  of  the  defendant,  R.  A.  JacksoOf 
from  the  judgment  of  Cave,  J.,  at  the  trial 
of  the  action  with  a  jury. 

The  action  was  brought  to  recover  a 
sum  of  100^.  paid  to  the  defendant,  R.  A. 
Jackson,  under  the  following  drcum- 
stances : 

On  the  19th  of  November,  1889,atasale 
by  auction  of  certain  freehold  property, 
of  which  the  defendant  Goulton  was  the 
vendor,  the  plaintiff  entered  into  a  con- 

♦  Coram  Lord  Bsher,  M.R,  Bowen,  L-Ji 
and  Smith,  L.J. 
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tract  to  purchase  one  of  the  lots  offered 
for  sale.  By  the  conditions  of  sale 
the  purchaser  of  each  lot  was,  imme- 
diately after  the  sale  of  that  lot,  to  pay  a 
depofflt  of  ten  per  cent,  in  part  of  the 
purchase -money  "  into  the  hands  of  Mr. 
R.  A.  Jackson,  the  vendor's  solicitor,  as 
agent  for  the  vendor  and  on  account  of 
the  vendor,*'  and  was  to  sign  an  agreement 
for  payment  of  the  remainder  of  the  pur- 
chase-money on  the  31st  of  December 
following,  and  otherwise  for  the  completion 
of  the  purchase.  If  the  vendor  was  un- 
able to  shew  satisfactory  title,  the  pur- 
chaser was  to  be  at  liberty  to  rescind 
the  contract,  and  the  deposit  was  to  be 
returned. 

Upon  the  purchase  of  the  lot  by  the 
plaintiff  a  deposit  of  lOOZ.  was  paid  to  the 
defendant,  B.  A.  Jackson,  and  a  memo- 
randum of  agreement  signed  by  the 
plaintiff's  solicitors,  whereby,  after  stating 
that  100^.  had  been  paid  as  a  deposit,  and 
in  part  payment  of  the  purchase-money, 
the  plaintiff  agreed  to  complete  the  pur- 
chase in  accordsmce  with  the  conditions  of 
sale.  At  the  foot  of  the  memorandum  of 
agreement  was  the  following : 

"  As  agent  for  the  above-named  vendor, 
I  ratify  this  sale  to  the  above-named  pur- 
chaser, and  acknowledge  the  receipt  from 
him  of  the  said  sum  of  100^. 

"  R.  A.  Jackson." 
Jackson  never  paid  the  100^.  over  to 
Goulton,  nor  did  he  pay  it  away  by  Goul- 
ton's  directions,  but  it  appeared  that,  after 
receiving  it  from  the  plaintiff,  and  before 
any  demand  from  the  plaintiff,  he  made 
disburaements  on  Goulton's  account  in 
respect  of  the  auction  to  a  much  larger 
amount  than  the  lOOZ.  It  also  appeared 
that  Goulton  was  indebted  to  Jackson  in 
a  large  amount  in  respect  of  costs  in  con- 
nection with  the  sale  and  otherwise. 

Goulton  being  unable  to  make  a  good 
title  to  the  property,  the  plaintiff  rescinded 
the  contract  of  sale  and  demanded  the 
return  of  the  100^.  from  Jackson. 

Jackson,  by  his  defence,  contended  that 
the  plamtiff  paid  the  100/.  to  him,  and  he 
'^wived  it  as  agent  for  Goulton  and  not 
otherwise,  and  that  upon  payment  to  him 
w»e  money  belonged  to  Goulton;  that  he 
wer  held  the  money  to  the  use  of  the 
Vol.  62.— Q.B. 
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plaintiff,  nor  did  there  ever  exist  any  con- 
tract between  him  (Jackson)  and  the 
plaintiff  whereby  he  was  under  any  obli- 
gation to  the  plaintiff  in  respect  of  the 
100/.  He  fidso  claimed  a  lien  upon  it  as 
against  Goulton,  or  to  be  entitled  as  against 
bun  to  a  set-off  to  a  greater  amount. 

Cave,  J.,  was  of  opinion  that  Jackson 
not  having  handed  the  money  over  to 
Goulton  or  paid  it  away  by  his  directions, 
nor  set  it  off  in  account  with  Goulton, 
which  would  be  equivalent  to  payment,  it 
remained  in  Jackson's  hands  to  be  ac- 
counted for,  and  having,  before  Jackson 
had  attorned  or  accounted  for  it  to  Goul- 
ton, ceased  (by  reason  of  the  fisdlure  to 
make  out  a  good  title  to  the  property)  to 
be  Goulton's  money,  Jackson  was  dis- 
charged from  accounting  to  Goulton,  and 
was  bound  to  hand  the  money  over  to  the 
plaintiff.  He  accordingly  gave  judgment 
for  the  plaintiff  for  the  amount. 

Jackson  appealed. 

Firday^  Q.C,  (Tindal  Atkinson  with 
him),  for  Jackson. — The  judgment  against 
Jackson  was  wrong.  The  deposit  was 
paid  to  Jackson  as  agent  to  Croulton,  and 
was  the  same  thing  as  a  payment  to  Gk>ul- 
ton  himself.  The  only  person  liable  to 
account  to  the  plaintiff  is  €k>ulton.  There 
was  no  privity  whatever  between  the 
plaintiff  and  Jackson.  [He  cited  EdgeW 
V.  Day  (1),  Bam/ord  v.  ShutUeworth  (2), 
and  StephsTis  v.  Badcock  (3).]  Further, 
the  money  has  been  disbursed  by  Jackson 
on  behalf  of  Goulton. 

ChanneU,  Q.C.  {T.  WiUes  Chitty  with 
him),  for  the  plaintiff. — ^The  judgment  was 
right.  If,  instead  of  money,  the  plaintiff 
hsul  deposited  a  specific  chattel  with  Jack- 
son, it  is  submitted  that  upon  demand  and 
refusal  the  plaintiff  might  have  main- 
tained trover  against  Jackson  or  detinue. 
It  is  contended  that  it  makes  no  difference 
that  the  deposit  was  money.  The  form  of 
action  cannot  affect  the  legal  rights  of  the 
parties.  Jackson  knew  the  terms  upon 
which  the  money  was  paid  to  him,  and 
knew  also  that  it  was  doubtful  whether 

(1)  35  Law  J.  Rep.  C.P.  7 ;  Law  Rep. 
1  C.P.  80. 

(2)  11  Ad.&E.  926. 

(3)  3  B.  &  Ad.  354. 
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Gk)ulton  could  make  out  a  good  title.  It 
is  submitted,  therefore,  that  the  deposit  is 
recoverable  at  law.  But,  if  not,  it  cer- 
tainly is  recoverable  in  equity.  There 
was  a  trust  or  fiduciary  relation,  or,  at 
any  rate,  an  equity  existing  between 
Qoulton  and  the  plaintiff;  Croulton  was 
under  an  obligation  to  return  the  money 
to  the  plaintiff;  and  therefore  the  plain- 
tiff is  entitled  to  follow  the  money  in  the 
hands  of  Jackson.  In  In  re  HaHet^a 
Estate  (4)  Jessel,  M.R.,  says :  "  Now  let 
us  see  what  Whiteeomb  v.  Jcioob  decides. 
It  decides  that  the  equity  as  to  following 
the  proceeds  attaches  to  the  case  of  a 
fitctor  as  well  as  to  the  case  of  cestui  qus 
trust  and  trustee;  .  .  .  but  it  decides, 
secondly,  that  you  could  not  follow  money, 
because  it  had  no  earmark.  .  .  .  Tou 
may  follow  the  goods,  but  you  cannot  fol- 
low the  money.  That  is  no  longer  law. 
In  bankruptcy  no  part  of  the  law  is  better 
settled  than  that  if  the  money  be  kept 
separate  it  does  not  &11  into  the  general 
estate.  .  .  .  But  it  is  to  be  observed  that 
the  Judges  thought  then  that  you  could 
not  follow  money  in  equity  ;  not  that  you 
could  not  follow  it  between  principal  and 
agent  or  merchant  and  factor — ^they 
thought  that  you  could  not  follow  it  at 
all,  even  as  between  trustee  and  cestui  que 
trusty  because  money  had  no  earmark.  .  .  . 
This  is  certainly  not  law  now." 

Lord  Eshbb,  M.R. — In  this  case  it 
appears  that  certain  real  property  was  put 
up  for  sale  by  one  Qoulton,  and  the  de- 
fendant Jackson  acted  as  €k>ulton  s  soli- 
citor, and  had  the  management  of  the 
matter.  The  sale  was  conducted  through 
an  auctioneer.  By  the  conditions  of  sale  be- 
tween the  vendor  and  the  purchaser — that 
is  to  say,  between  Goulton  and  the  plain- 
tiff—the purchaser  was  to  pay  a  deposit. 
The  conditions  of  sale  might  have  provided 
that  the  deposit  should  be  paid  to  the 
auctioneer ;  and  in  that  case  it  has  been 
held  the  auctioneer  would  be  in  the  posi- 
tion of  a  stakeholder,  because  he  would  be 
the  agent  of  both  the  vendor  and  the 
purchaser,  and  would  receive  the  deposit 
on  behalf  of  both  parties,  to  hand  it  over 

(4)  49  Law  J.  Rep.  Chanc.  ill,  at  pp.  420, 
421 ;  Law  Rep.  13  Ch.  D.  696,  at  pp.  713,  714, 
716. 


according  to  the  event.  But  in  the  ptwi 
case,  by  the  conditions  of  sale,  the  d^  ' 
was  not  to  be  paid  to  the  auctioneer,  b*  | 
to  Jackson,  t.he  vendor's  solicitor,  as  i^  | 
for  and  on  behalf  and  on  account  d.  I 
the  vendor.  So  that  by  ih»  vay 
terms  of  the  contract  between  the  wa- 
dor  and  the  plaintiff  the  deposit 
not  to  be  paid  to  the  auctioneer,  bat  to 
the  vendor's  agent,  who  was  to  reoeiYe  it, 
not  for  the  vendor  or  the  purchaser,  as  the 
event  might  be,  but  for  the  vendor,  aod  on 
his  account  only.  The  plaintiff  paid  t^o 
deposit  to  Jackson,  and  got  from  hizD  a 
receipt,  in  accordance  with  those  terms,  h 
turned  out  that  the  vendor  was  unaUe  to 
make  out  a  title  to  the  property  sold,  » 
that  as  between  himself  and  the  plaintiff 
the  plaintiff  was  undoubtedly  entitled  io 
have  the  deposit  paid  back.  But  he  his 
brought  his  action  against  Jackson,  and  it 
is  contended  on  his  behalf  that  he  is  en- 
titled to  recover  the  amount  of  the  depost 
from  Jackson.  Now,  it  cannot  be  saKl 
that  Jackson  was  a  trustee  for  the  pUii^* 
tiff ;  there  was  nothing  to  give  rise  to  the 
relation.  Jackson  had  no  relation  to  the 
plaintiff  at  alL  He  acted  throughout  solely 
as  agent  for  the  vendor,  and  never  stood  w 
any  relation,  fiduciary  or  otherwise,  to  the 
plaintiff.  It  was  argued  that  Jackson  s 
relation  to  his  own  principal,  the  vendor, 
was  such  as  to  give  rise  to  a  fiduciary  re- 
lation between  himself  and  the  phiiiitiff- 
I  can  understand  that  there  may  he 
cases — where,  for  example,  a  man  may 
have  in  his  hands  something  in  which  the 
person  from  whom  he  received  it  had  only 
a  limited  property,  and  that  limited  pro- 
perty has  come  to  an  end,  so  that  what 
the  man  then  has  in  his  hands  belongs  to 
a  third  person — in  which  some  such  rela- 
tion as  is  contended  for  might  arise ;  hut, 
even  in  the  example  I  put,  the  true  owner, 
the  third  person,  could  not,  immediately 
upon  the  determination  of  the  prior  interest, 
sue  the  holder  there  and  then  and  as  & 
bailee.  The  owner  must  make  a  demand, 
and  then,  if  the  other  refuses  to  transfer 
that  which  he  holds,  he  thereby  assomee 
to  hold  it  as  his  own,  and  converts  it  to 
his  own  use.  In  the  present  case  there 
never  was  any  contract  between  the  phiin- 
tiff  and  the  defendant;  there  was  no 
agency  and  no  bailment ;  and  I  have  asked 
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£Uis  V.  Ooulton,  ^P^- 
*^*m  vain  for  any  authority  which  shews 
"s*>ttiat  where  no  known  relation  exists  he- 
^  ^'tween  the  parties  a  fiduciary  relation  can 
isr's^lie  made  out.  There  is  no  such  authority. 
td  :I  come,  therefore,  to  the  conclusion  that 
tk  5  ihe  contention  of  the  defendant  here  is 
soemight  both  in  law  and  equity.  In  the 
ff"  sip  t  authorities  which  have  been  cited  to  us 
139^  the  difference  has  been  pointed  out  be- 
0  it>:  tween  the  case  of  a  stakeholder,  and  the 
^pD  case  of  a  person  who  is  the  agent  of  one  of 
ikn  the  parties  only.  In  the  latter  case  the 
^  agent  is  responsible  only  to  his  own  prin- 
[  fs:  cipal.  Authorities  as  to  the  right  to  io\- 
ioF  low  money  in  the  hands  of  a  third  person 
brft  have  no  application  here.  They  can  only 
m  ^ppty  where  a  relation  of  a  fiduciary  cha- 
it  racter  exists ;  but,  as  I  have  pointed  out, 
■^t  there  never  was  in  the  present  case  any 
j[  jr,  fiduciary  relation  whatever  between  the 
/a  parties.  I  think  the  judgment  of  Mr. 
'itf-  Justice  Gave  was  wrong,  and  that  the  ap- 
•tf'n     peal  must  be  allowed. 


13' 
Ik 


A 


BowEM,  L.  J. — I  am  of  the  same  opinion. 
When  upon  a  sale  of  land  a  deposit  is  paid 
by  the  purchaser,  which  is  to  be  returned 
if  the  sale  goes  off,  the  purchaser  may 
stipulate  that  the   person  to  whom  the 
deposit  is  paid  shall  hold  it,  not  merely 
as  the  agent  of  the  seller,  but  subject  to 
terms  as  regards  the  purchaser  himself ; 
and  where  that  is  done,  it  converts  the 
person  to  whom  the  deposit  is  paid  into  a 
stakeholder.     But  where  no  such  special 
agreement,  express  or  implied,  is  made, 
and  the  deposit  is   simply  paid   to  the 
agent  or  solicitor  of  the  vendor,  he  is  not 
a  stakeholder  at  all,  but  merely  the  agent 
of  the  seller ;  and  it  follows  that  the  mo- 
ment the  money  reaches  his  hands  it  is 
the  same  thing,  so  far  as  the  person  who 
pays  it  is  concerned,  as  if  it  had  reached 
the  hands  of  the  principal — ^that  is  to  say, 
the  vendor — ^and  the  payment  is  in  law 
payment  to  the  vendor.     If  so,  it  is  im- 
possible to  treat  the  money  which  remains 
in  the  hands  of  the  agent  as  there  under 
any  condition,  or  subject  to  any  trust  as 
regards  the  purchaser.     The  counsel  for 
the  plaintiff  was  unable  to  resist  the  stress 
of  authority  that    the    solicitor  to  the 
vendor,    unless   the  contrary   is    agreed 
upon,  is  the  agent  of  the  vendor  to  receive 
the  deposit  on  his  behalf,  and  is  not  a 


stakeholder.  JEdgeU  v.  Day  (1),  Bamford 
V.  ShiMetvarth  (2),  and  The  Duke  of  If  or- 
folk  V.  Worthy  (5),  carrying  us  back  as  &r 
as  the  time  of  Lord  Chief  Justice  Ellen- 
borough,  abundantly  prove  this. 

But  then  counsel  for  the  plaintiff  sought 
to  escape  from  that  principle  by  saying 
that  this  was  a  case  in  which  the  purchaaer 
was  entitled  to  follow  the  money  paid  by 
him,  because  such  a  relation  existed  be- 
tween himself  as  purchaser  and  the  seller 
as  enabled  him  to  look  to  the  money  in 
the  hands  of  the  seller,  and  as  impressed 
with  the  consequences  of  a  fiduciary  rela- 
tion. The  first  answer  to  that  argument 
is  that  there  is  no  fiduciary  relation  be- 
tween the  parties ;  that  the  money  is  not 
held  under  a  trust  to  repay  the  money 
deposited,  but  under  a  contract  to  pay  the 
equivalent.  But,  secondly,  money  can 
only  be  followed  as  long  as  it  is  separate, 
whereas  the  money  here  was  not  being  kept 
separate ;  on  the  contrary,  the  money  was 
spent — ^not  perhaps  the  actual  sovereigns, 
but  its  equivalent — and  carried  to  the 
credit  of  the  seller.  The  money  was  spent 
by  the  solicitor  at  the  request  of  his  client, 
the  solicitor  acting  on  the  fidth  of  the 
fund  in  his  hands.  Therefore,  even  if 
this  doctrine  as  to  following  money  could 
be  applicable  to  this  case,  there  is  no 
foundation  for  applying  it,  because  there 
is  no  money  existing  which  can  be  fol- 
lowed. I  am  quite  unable  to  follow  the 
distinction  which  Mr.  Justice  Cave  ap- 
pears to  have  drawn  between  the  case  of 
money  paid  by  the  agent  to  his  principal, 
and  the  case  of  money  spent  at  his  re- 
quest. But  in  any  case  I  am  of  opinion 
that  the  payment  to  the  solicitor  here  was 
equivalent  to  payment  to  the  seller,  and  that 
the  money  cannot  be  recovered  back  from 
the  sohcitor  whether  he  has  paid  it  to  his 
principal  or  not.  I  think  the  appeal' 
must  be  allowed. 

Smith,  L.J. — In  this  case  it  seems  to 
me  that  Mr.  Justice  Cave  missed  the  real 
point  of  the  case.  The  short  point  ap- 
pears to  me  to  be  this.  Upon  the  sale  by 
auction  of  certain  real  property,  the  plain- 
tiff, the  purchaser,  paid  to  the  defendant, 
Jackson,  who  was  solicitor  to  the  vendor, 

(6)  1  Campb.  337. 
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one  Gk>ulton,  a  deposit  of  100^.  Gk>ulton 
&iled  to  make  out  a  satis&ctory  title  to 
the  property,  and  the  sale  has  gone  off. 
The  purchaser  now  sues  Jackson  to  re- 
cover the  deposit.  Is  he  entitled  to  do  so  f 
It  is  admitted  that  Jackson  received  the 
deposit  as  the  agent  of  Qoulton,  and  it 
seems  to  me  that  this  at  once  simplifies 
the  case.  How  can  the  purchaser  sue 
Jackson  %  Not  in  contract,  for  there  was 
no  contract  between  them ;  the  contract 
was  with  €k)ulton,  and  the  payment  to 
Jackson  was  a  payment  to  Goulton.  It 
was  suggested  that  the  plaintiff  might  sue 
Jackson  in  detinue  or  trover ;  but  there  is 
a  £Bital  answer  to  that — namely,  that  the 
deposit  is  not  in  specie  or  kept  separate. 
Then  it  was  said  that,  even  if  the  plaintiff 
could  not  sue  at  conmion  law,  he  could,  at 
any  rate,  recover  the  money  in  equity. 
Counsel  for  the  plaintiff  says  that  Goulton 
stood  in  a  fiduciary  relation  to  the  plain- 
tiff, and,  that  being  so,  that  the  plaintiff 
can  follow  the  money  in  the  hands  of 
Jackson,  where  he  says  it  is,  and  for  this 
proposition  he  cites  In  re  ffaUetfs  Estate 
4).  But  that  case  cannot  apply  here, 
because  in  limine  you  must  get  a  fiduciary 
relation  betweefi  the  parties,  and  no  such 
relation  has  been  shewn  here,  so  that  any- 
thing which  may  have  been  said  in  In  re 
HaUetSe  Estate  (4)  can  have  no  applica- 
tion to  this  case.  But  further  than  that, 
as  a  matter  of  fact,  the  money  does  not 
remain  in  the  hands  of  Jackson,  so  that 
there  is  nothing  in  his  hands  to  be  fol- 
lowed. I  agree  that  the  appeal  must  be 
allowed. 

Appeal  aU&ived. 

Solicitors — Harvey  &  Capron,  agents  for  Ken- 
yon  k.  Son,  Thome,  York,  for  plaintiff; 
Stanley  Evans,  for  defendant  Jackson. 
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[IN  THE  COURT  OF  APPEAL,] 

Bankruptcy.^  r  _, 

1893  (In  re   polutt;    ex  farU 

Jan.  20.     )  ""°'^* 

Bankruptcy  —  Solicitor  and  CUeat  — 
Money  paid  by  Debtor  to  Solicitor  before 
act  of  BamJcruptcy  to  oover  future  Services 
— Services  subsequent  to  tust  of  Bankruptcy 
— Claim  of  Trustee  to  Money — Costs  in 
respect  of  previous  Services — Mutual  Deal- 
ings—  Set-off — Money  paid  for  specif c 
Pwrposer— Bankruptcy  Act,  1883  (46  l-  47 
Vict,  0.  52),  s.  38. 

A  soUcitor  teas  consulted  by  a  debtor  as 
to  his  affairs,  and,  a  biU  of  costs  being 
already  curing  to  him,  demanded  a  sum  of 
money  to  cover  his  future  services.  The 
debtor  paid  him  a  sum  for  this  purpose, 
and  the  solicitor  thereupon  prepaared  a  deed 
of  assignment,  which  was  exeiuted  by  the 
debtor.  The  solicitor  then  rendered  other 
services  to  the  debtor,  who  was  presently 
adjudged  bankrupt  upon  his  own  petition, 
the  act  of  bankruptcy  being  the  execution  of 
the  deed.  The  trustee  in  bankruptcy  having 
cUmned  the  residue  of  the  sum  pavi,  whi^ 
was  in  the  hamds  of  the  solicitor  at  the  time 
of  the  act  of  bankruptcy, — Held,  that  <4w 
sum  became  due  to  the  trustee  at  the  moment 
of  the  act  of  bankruptcy,  and  that  the 
solicitor  was  not  entitled  to  retain  it  in 
respect  of  his  suhsequent  services;  and 
that,  as  the  money  was  paid  to  the  solicitor 
for  a  specific  purpose,  he  was  not  entitled  to 
set  it  off  under  the  ^Sth  section  of  the  Bank- 
ruptcy Act,  1883,  against  the  arnount  due 
from  the  debtor  for  services  rendered  pre- 
viously to  the  payment  of  the  money. 

Appeal  of  W.  R.  Minor  from  a  decision 
of  Williams,  J.,  and  Wright,  J.,  sitting  as 
a  divisional  Court  in  bankruptcy. 

The  appellant  was  a  solicitor,  and  in 
December,  1891,  the  bankrupt,  who  was 
then  indebted  to  him  in  a  sum  of  40/.  for 
costs,  consulted  him  as  to  his  affidrs. 

The  appellant  did  not  ask  to  be  paid 
for  the  work  which  he  had  aJreadj  done, 
but  demanded  that  a  sum  of  money  should 
be  deposited  with  him  in  order  to  secure 
his  future  services.     A  sum  of  15/.  was  so 

*  Coram  Lv>rd  Esher,  M.R.,  Lindley,  L-J-* 
and  Smith,  L.J. 
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In  re  PoUUt ;  em  parte  Minor  (AppJ),  Bankr. 
deposited,  and  the  solicitor  then  rendered 
servicesy  by  attending  the  bankrupt  and 
taking  instructions  for  a  deed  of  assign- 
ment, and  drawing  the  same,  to  the  extent 
of  22.  16«.  8(2.  After  these  services  had 
been  rendered,  the  bankrupt  executed  a 
deed  of  assignment  of  the  whole  of  his 
property  for  the  benefit  of  his  creditors, 
and  upon  that  act  of  bankruptcy  a  re- 
ceiving order  was  made  against  him  on 
his  own  petition,  and  he  was  adjudged 
bankrupt. 

Subsequent  to,  and  with  fiill  knowledge 
of^  the  act  of  bankruptcy,  the  solicitor 
rendered  further  services  to  the  bankrupt 
to  an  extent  which  exceeded  the  balance 
of  the  sum  of  152.,amoimting  to  1 2L  3«.  4<£., 
which  remained  in  his  hands  at  the  time 
of  the  execution  of  the  deed  of  assignment 
by  the  debtor. 

The  oifidal  receiver,  as  trustee  of  the 
bankrupt's  estate,  applied  to  the  Man- 
chester County  Court  for,  and  obtained,  an 
otrder  directing  the  appellant  to  pay  this 
balance  to  him. 

Upon  appeal,  this  order  was  confirmed 
by  the  Divisional  Court. 

The  solicitor  appealed. 

iT.  Reed^  Q-Cj  and  Sheamum,  for  the 

rllant. — It  was  decided  In  In  re  Sin- 
;  ex  parte  Payne  (1)  that  money 
hanafide  paid  by  a  debtor  to  his  solicitor 
to  defray  counsels'  fees  and  other  legal 
expenses  in  opposing  proceedings  in  bank- 
ruptcy that  have  been  commenced  against 
bim  cannot,  should  abjudication  follow, 
be  recovered  from  the  solicitor  by  the 
trustee  in  bankruptcy,  even  though  the 
solicitor  knew  of  the  act  of  bankruptcy  on 
which  the  proceedings  were  based.  Mr. 
Justice  Cave  there  said,  "  There  appears 
to  be  no  precedent  for  this  application. 
On  the  23rd  of  March  an  application  on 
behalf  of  the  bankrupt  to  set  aside  a 
receiving  order  was  dismissed.  Before 
"^*king  the  application,  the  solicitor  told 
bis  client  that  he  should  require  a  sxun  of 
251.  to  be  paid  to  him  on  account  of  the 
J^  of  the  motion,  and  the  debtor  paid 
bim  the  money.  No  case  has  been  re- 
wed  to  where  the  Court  has  interfered 
to  make  a  solicitor  refund  money  paid  to 
™i  for  services  rendered ;  and  if  an  order 
(1)  Iaw  Rep.  16  Q.B.  D.  616. 
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were  to  be  made  on  such  an  application  as 
this  it  would  be  a  great  injustice.  It  is 
right  that  a  man  should  have  legal  advice 
and  assistance  against  a  bankruptcy  pe- 
tition; but  if  a  solicitor  ban  to  refund 
money  paid  to  him  for  such  a  purpose  a 
man  would  be  left  defenceless,  because 
nobody  would  act  for  him.  It  seems  to 
me  impossible  to  hold  that  whenever  a 
solicitor  has  received  instructions  to  oppose 
proceedings  in  bankruptcy,  does  his  work, 
and  is  paid  for  his  services,  if  the  petition 
is  ultimately  successful,  the  money  that 
has  been  paid  to  him  by  the  bankrupt 
may  be  recovered  from  him  by  the  trustee 
in  the  bankruptcy.  It  might  just  as  well 
be  said  that  if  a  bankrupt  goes  into  the 
shop  of  a  baker  who  knows  that  he  has  com- 
mitted an  act  of  bankruptcy,  and  pays  for 
a  loaf  of  bread,  the  trustee  can  recover  the 
money  from  the  baker.  In  my  opinion 
this  application  must  be  dismissed."  That 
case  is  an  authority  in  favour  of  the 
appellant.  No  valid  distinction  can  be 
drawn  between  the  assistance  given  by  a 
soUcitor  to  oppose  a  bankruptcy  petition, 
and  assistance  given  to  enable  a  man  to 
bring  his  creditors  together  and  so  facili- 
tate the  proper  division  of  his  estate ;  and 
the  doctrine  of  In  re  Sinclair ;  ex  paaie 
Payne  (1)  ought  to  be  extended  to  this 
case.  The  suggestion  in  In  re  Spack- 
man  ;  ex  parte  Foley  (2),  that  the  doctrine 
of  In  re  Sinclair  (1)  ought  not  to  be  ex- 
tended, is  merely  an  obiter  dictum  of  one 
of  the  learned  Judges  who  decided  the 
case,  the  remainder  of  the  Court  expressly 
reserving  their  opinion  upon  the  point, 
and  does  not  apply  to  this  case.  Further, 
the  appellant  is  in  any  case  entitled,  under 
the  38th  section  of  the  Bankruptcy  Act, 
1883,  to  set  off  the  sum  against  the  costs 
previously  due  to  him. 

[HUl  V.  Smith  (3)  and  Stumore  v.  Gamp- 
hell  tk  Co,  (4)  were  also  referred  to.] 

Muir  Mackenzie^  for  the  official  receiver, 
was  not  called  upon  to  argue. 

Lord  Eshba,  M.R. — In  this  case  the 
bankrupt,  before  he  became  a  bankrupt, 

(2)  59  Law  J.  Rep.  Q.B.  306;  Law  Rep. 
24  Q.B.  D.  728. 

(3)  12  Mee.  &  W.  618 ;  13  Law  J.  Rep.  Exch. 
248. 

(4)  61  Law  J.  Rep.  Q.B.  463  ;  Law  Rep.  [18921 
1  Q.B.  314. 
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In  re  Pollitt ;  exports  Minor  {App.)^  Banhr. 
consulted  his  solicitor,  and  requested  him 
to  do  work  for  him.  The  solicitor  had 
done  work  for  him  before,  and  was  entitled 
to  be  paid  for  it,  but  had  not  been  paid. 
The  l^nkrupt  a^ed  him  to  do  more  work. 
The  solicitor  declined,  and  said  that,  as 
he  had  done  work  before  and  received  no 
money,  he  must  be  paid  beforehand,  and 
that  the  bankrupt  must  give  him  money 
to  cover  the  work  he  was  going  to  do.  The 
bankrupt  thereupon  gave  him  15^.  for  the 
specific  purpose  only  of  paying  himself 
out  of  it  for  the  work  he  was  going  to  do. 
The  solicitor  then  did  certain  work,  and 
prepared  a  deed  of  assignment.  For  that 
work  he  was  entitled  to  be  paid,  and  has 
taken  a  sum  out  of  the  15/.  in  respect 
of  it.  There  then  remained  a  sum  of 
12L  3#.  id.  After  that  the  bankrupt 
executed  the  deed  of  assignment.  That 
was  an  act  of  bankruptcy,  and  the  solicitor 
knew  of  it.  Now  when  a  man  is  acy  udged 
bankrupt  there  is  a  relation  back  of  every- 
thing which  occurs  subsequently  to  the 
act  of  bankruptcy,  as  if  it  took  place  at 
the  moment  the  act  of  bankruptcy  made 
the  man  bankrupt.  At'  that  moment  all 
the  money  belonging  to  the  bankrupt 
goes  to  the  trustee,  to  be  distribute 
among  his  creditors.  Therefore,  in  this 
case,  the  part  of  the  15/.  which  was  left  at 
the  time  of  the  act  of  bankruptcy  at  that 
moment  became  due  to  the  trustee  in 
bankruptcy.  The  solicitor  could  not  after 
that  do  any  more  work,  and  pay  himself 
out  of  the  residue  of  the  15/.  The  act  of 
bankruptcy  put  an  end  to  his  authority  to 
do  the  work  which  was  the  specific  pur- 
pose for  which  the  money  was  given.  If 
he  is  legally  prevented  from  carrying  out 
the  specific  purpose  for  which  the  money 
was  given,  or  an  end  is  put  to  his  authority 
by  a  person  who  has  the  power  to  put  an 
end  to  it,  he  cannot  do  anything  else  but 
pay  the  money  back.  That  being  so,  the 
trustee  in  bankruptcy  is  entitled  to  it, 
unless  some  other  rule  intervenes  to  pre- 
vent it. 

It  is  said  that  it  has  been  decided  that 
a  solicitor  is  entitled  to  be  paid  for  neces- 
sary advice  given  by  him  to  assist  a  man 
to  avoid  bankruptcy.  But  here  the  debtor 
became  bankrupt  when  he  committed  an 
act  of  bankruptcy,  and  nothing  done  after 
that  can  be  odled  advice  given  to  assist 


the  debtor  to  avoid  bankruptcy.  The  case, 
therefore,  cannot  be  brought  within  the 
decision  in  In  re  Sinclair  ;  ex  parte  Payne 
(1),  and  I  think  that  we  ought  not  to 
extend  that  case  beyond  what  is  necessary 
in  order  to  be  reasonably  humane. 

It  was  also  contended  that  this  is  a 
case  of  mutual  credit,  and  that  the  residoe 
of  the  15/.  ought  to  be  set  off  against  the 
amount  due  from  the  bankrupt  to  the 
solicitor  in  respect  of  work  previously 
done.  But  the  money  was  paid  for  a 
specific  purpose,  and,  that  being  so,  there 
could  not  be  any  mutual  credit.  In  my 
opinion  the  decision  of  the  Court  below 
was  right,  and  the  appeal  must  be  dis> 
missed. 


LiNDLET,  L.J. — I  am  of  the  same  opi- 
nion. I  quite  agree  that  the  case  is  a 
hard  one  for  the  solicitor,  but  we  cannot 
depart  from  the  law. 

Smith,  L.J.,  concurred. 


Solicitors— Nicholson  &  Groach,  agents  for  P.  S. 
Minor,  Manchester,  for  appellant;  Solicitor 
to  the  Board  of  Trade,  for  respondent. 


1892. 
Nov. 
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{appellant)  v,  gosling 
{respondent), 

Thames  Conservancy  Act,  1864  (27  d: 
28  Vict,  c,  113)— Watermen  and  Ltghter- 
msn  Amendment  Act,  1859  (22  c^  23  Yid. 
c.  cxxxiii.) — Navigation  of  River — Key- 
ing proper  Look-out — Construction  of  By- 
laws— Repeal  by  Implication. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  45.] 
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J  ,  J    ^       BANKS  V,   HOLLINGSWOBTH* 

Prctctice — Mayor^a  Court — Removal  of 
Action — Writ  of  Certiortxri — Discretion  of 
Judge — Action  "JU  to  be  tried"  in  High 
Court — Mayor's  Court  of  London  Proce- 
dure Act,  1857  (20  df  21  Vict,  c.  clvii.)— 
Borough  tmd  Load  Courts  of  Record  Act, 
1872  (35  c^  36  Vict,  c,  86),  sched.  clause  12. 

Clause  12  in  the  schedule  to  the  Borough 
and  Local  Courts  of  Record  Act,  1872, 
u)hich  is  applicoMe  to  the  Lord  Mayor*s 
Courts  provides  that  "  no  acUon  entered  in 
the  Court  shaU,  before  judgment,  be  removed 
or  removable  from    the    Court  into  amy 
superior    Court  by  any  umt  or  process, 
except  by  leave  of  a  Judge  of  one  of  the 
superior  Courts  in  cases  which  shall  appear 
to  such  Judge  JU  to  be  tried  in  one  of  the 
swperior  Courts"     The  plaintiff  brought  cm 
action  in  the  Mayor's  Court  against  the  de- 
fendcmts,  who  were  stockbrokers,  in  respect  of 
an  alleged  false  ami  fraudulent  representa- 
tion contained  in  a  circular   issued    by 
them  by  reason  of  which  he  had  been  in- 
duced to  pay  a  sum  of  35Z.  to  the  defen- 
damis : — Held,   that  the  defendants  were 
not  entitled  as  of  right  to  a  writ  of  cer- 
tiorari for  the  removal  of  the  action  into 
the  High  Court,  but  thai  the  question  whe- 
ther the  action  should  be  removed  into  the 
High  Court  depended,  under  clause  1 2,  upon 
whether  the  action  was  one  which  in  the 
opinion  of  the  Judge  ought  to  be  tried  in 
the  High  Court  rather  than  in  am  inferior 
Courts  and  that  that  was  a  matter  for  the 
Judge  in  his  discretion  to  determine  upon 
the  facts  of  the  particular  ease. 

Appeal  from  the  decision  of  a  Divisional 
Ck)iirt  refusing  a  writ  of  certiorari  for  the 
removal  of  the  action  out  of  the  Mayor's 
Court  into  the  High  Court. 

The  action  was  brought  in  the  Mayor's 
Court  by  the  plaintiff  against  the  defen- 
clants,  who  were  stock  and  share  dealers, 
to  recover  a  sum  of  35Z.,  which  the  plain- 
tiff by  his  declaration  alleged  that  he  had 
been  induced  to  pay  to  the  defendants  by 
a  &LBe  and  fraudulent  representation  oon- 
^^ed  in  a  circular  issued  by  the  defen- 

^  *  Coram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Siaith,  L  J. 


dants  to  the  effect  that  they  had  obtained 
a  syndicate  for  operating  in  certain  stocks 
and  shares.  Two  other  actions  had  also 
been  brought — one  to  recover  55Z.,  and 
the  other  to  recover  10^. — ^by  different 
plaintiff  against  the  defendants  in  respect 
of  the  same  circular.  The  action  for  55Z. 
had  already  been  removed  into  the  High 
Court.  The  defendants  applied  for  a  writ 
of  certiorari  to  remove  the  action  from  the 
Mayor's  Court  into  the  High  Court,  upon 
the  ground,  amongst  others,  that,  as  the 
action  was  founded  on  fiuud,  it  was  of 
such  a  nature  as  to  be  fit  to  be  tried  in 
the  High  Court.  The  Master  and  the 
Judge  at  chambers  refused  the  applica- 
tion. 

The  Divisional  Court  (Pollock,  B.,  and 
Charles,  J.),  on  appeal,  affirmed  the  de- 
cision of  the  Judge. 

The  defendants  appealed. 

Morten  (with  him  Cock,  Q,C.),  for  the 
defendants. — The  defendants  are  entitled 
as  of  right  to  have  the  action  removed 
into  the  High  Court  under  clause  12  of 
the  schedule  to  the  Borough  and  Courts 
of  Record  Act,  1872  (1),  for  the  action  is 
one  fit  to  be  tried  in  the  superior  Court 
within  the  meaning  of  that  enactment — 
Cherry  v.  Endean  (2).  Moreover,  the 
action  is  one  which  is  "  fit  to  be  tried  "  in 
the  High  Court.  A  charge  of  fraud  has 
been  brought  against  them;  that  charge 
most  seriously  affects  them  as  men  of 
business,  and  it  is  one  which  ought  to  be 
tried  in  the  High  Court — Simpson  v. 
Shaw  (3).  When  once  the  action  is  shewn 
to  be  fit  to  be  tried  in  the  High  Court, 
then  a  defendant  is  entitled  as  of  right 
to  have  it  removed  into  the  High  Court. 

(1)  By  an  Order  in  ConncU  dated  the  26th 
of  June,  1873,  the  Borongh  and  Local  Courts  of 
Becord  Act,  1872  (35  &  SeViot.  c.  86),  is  applied 
to  the  Mayor's  Court.  Clause  12  in  the  schedule 
to  that  Act  provides  that  "  no  action  entered  in 
the  Court  shall,  before  judgment,  be  removed 
or  removable  from  the  Court  into  any  superior 
Court  by  any  writ  or  process,  except  by  leave  of 
a  Judge  of  one  of  the  superior  Courts  in  cases 
whioh  shall  appear  to  stich  Judge  fit  to  be  tried 
in  one  of  the  superior  Courts,  and  upon  such 
terms  as  to  pa>  ment  of  costs,  security  for  debt 
and  costs,  or  such  other  terms  as  such  Judge 
shaU  think  fit.'* 

(2)  55  Law  J.  Rep.  Q.B.  292. 

(3)  66  Law  J.  Rep.  Q.B.  92. 
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There  was  an  absolute  right  at  common 
law  to  the  writ,  and  clause  12,  no  doubt, 
limits  that  right,  but  only  to  the  extent 
shewn  in  the  clause — namely,  where  the 
case  is  one  which  is  not  fit  to  be  tried  in 
the  High  Court:  Two  other  actions  have 
also  been  brought  in  the  Mayor's  Court 
by  different  plaintiffs  against  the  defen- 
dants in  respect  of  the  same  cause  of 
action,  one  of  which  has  already  been  re- 
moved into  the  High  Court ;  and  if  the 
others  are  removed,  then  all  the  actions 
can  be  consolidated,  and  the  question  tried 
once  for  all — Bennett  v.  Lord  Bwry  (4) 
and  A7n>08  v.  Chadwick  (5). 

E.  T.  Rffid,  Q,0.  (with  him  Glyn),  for 
the  plaintiff. — This  is  purely  a  question  of 
discretion.  A  plaintiff  has,  no  doubt,  a 
common  law  right  to  bring  his  action  in 
whatever  Court  he  may  choose,  but  that 
right  is  here  limited  by  clause  12  in  the 
Act  of  1872.  The  expression  "fit  to  be 
tried  "  means  a  case  fit  to  be  tried  in  the 
High  Court  because  it  is  unfit  to  be  tried 
in  the  inferior  Court — Boize  v.  Edvxvrda 
(6).  The  unfitness  of  the  inferior  Court, 
and  not  the  fitness  of  the  High  Court,  to 
try  a  particular  case  is  the  real  test.  It  is 
clear  that  either  the  High  Court  or  the 
Mayor's  Court  can  properly  try  the  pre- 
sent case.  Cherry  v.  Bndean  (2)  shews 
that  this  is  a  matter  of  discretion,  the 
question  being  whether  under  the  par- 
ticular circumstances  of  the  case  the  action 
is  one  which  is  more  fit  to  be  tried  in  the 
High  Court  than  in  the  inferior  Court. 
With  regard  to  the  exercise  of  discretion, 
the  amount  claimed  and  the  difficulty  of 
the  case  are  matters  to  be  taken  into  con- 
sideration by  the  Judge ;  but  it  is  not  con- 
tended that  any  question  of  difficulty  arises 
in  this  case,  and,  moreover,  the  amount 
claimed  is  small.  The  Judge  here  exer- 
cised his  discretion  rightly. 

Morten  replied. 

Lord  Esheb,  M.B. — In  this  case  the 
plaintiff  brought  an  action  in  the  Mayor's 
Court,  based  on  an  allegation  that  the  de- 
fendants had  put  forward  a  circular  contain- 

(4)  49  Law  J.  Rep.  C.P.  411 ;  Law  Rep.  5 
C.P.  D.  339. 

(5)  47  Law  J.  Rep.  Ghanc.  871 ;  Law  Rep. 
9  Ch.  D.  459.  464. 

(6)  6  Times  Law  Rep.  341. 


ing  fraudulent  representations  whereby  lie 
had  been  misled  and  induced  to  pay  a  sum 
of  35Z.  to  the  defendants.  The  defendantB 
thereupon  took  out  a  summons  before  a 
Judge  of  the  superior  Court,  to  have  tie 
action  removed  into  the  High  Court  in 
order  to  have  it  tried  there.  In  support 
of  that  application  it  was  said,  first  of  all, 
that  although  the  action  was  only  brought 
to  recover  a  sum  under  50Z.,  yet  the 
plaintiff  had  charged  the  defendants  with 
fraud ;  and  as  that  was  a  most  grave  charge 
to  bring  against  business  men,  the  action 
ought  to  be  tried  in  the  High  Court, 
whatever  might  be  the  amount  claimed  by 
the  plaintiff;  and,  further,  the  defendant 
insisted  that  they  were  entitled  as  of  right 
to  have  it  tried  in  the  High  Court.  It 
was  next  contended  by  the  defendants 
that,  even  if  the  charge  of  fraud  were  not 
a  sufficient  ground  for  the  removal  of  the 
action  into  the  High  Court,  two  other 
actions  had  been  brought  against  them  by 
other  persons,  who  had  also  charged  them 
with  the  same  fraud  in  the  same  circular ; 
and  it  was  said  that  one  of  the  cases 
having  been  removed  for  trial  into  the 
High  Court,  all  the  actions,  if  removed, 
could  be  consohdated  so  that  there  would 
be  only  one  trial,  otherwise  the  same 
question  would  be  tried  both  in  the  Hi^ 
Court  and  in  the  Mayor's  Court.  The 
question,  however,  depends  upon  what  is 
the  true  construction  of  clause  12  in  the 
schedule  to  the  Act  of  1872,  applied 
to  the  Mayor's  Court  by  an  Order  in 
Council,  which  is  equivalent  to  an  Act 
of  Parliament.  Now  that  clause,  which 
must  be  construed  according  to  the  ordi- 
nary rules  of  construction,  is  not  in  an 
affirmative  form.  It  is  in  a  negative  form, 
and  says  that  a  thing  cannot  be  done 
except  upon  certain  conditions.  In  order 
to  construe  this  clause  it  becomes  necessary 
to  look  to  the  Mayor's  Court  Act,  1857, 
and  the  state  of  things  at  the  time  when 
clause  12  was  applied  to  the  Mayor^s 
Court.  It  was  contended  that  xmder  sec- 
tion 16  of  the  Act  of  1857,  a  defendant, 
in  a  case  like  the  present  one,  had  a  right 
to  have  the  action  removed  if  certain  con- 
ditions were  fulfilled.  That  may  or  may 
not  have  been  so.  I  am  not,  however, 
certain  whether  a  defendant  had  such  an 
absolute  right,   but  it    is    obvious  that 
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dause    12   is  a  litnitation   on  the  right, 
which  a  defendant  formerly  had.     On  the 
other  side,  it  is  contended  that  the  clause 
in  question  has  taken  away  that  absolute 
light,  and  has  left  the  defendant  only  with 
a  possibility  of  having  the  action  removed 
— ^namely,  in  the  event  of  his  being  able 
to  satisfy  the  Judge  that  it  is  fit  to  be  tried 
in  the  High  Court,  and  obtains  his  leave 
for   its    removal.     Under  clause   12,   no 
action    can  be  removed   into  the   High 
CJourt  except  by  leave ;  and,  stopping  there, 
it  is  obvious  that  the  right  of  removed  is 
taken  away,  and  that  the  matter  depends 
upon  the  leave  of  a  Judge  of  the  High 
Court    being    obtained;    and    then    the 
clause   goes  on  to  say,  ''in  cases  which 
shall  appear  to  such  Judge  fit  to  be  tried  " 
in  the  High  Court.     The  clause  does  not 
say  by  leave  of  the  Judge  in  cases  ''  which 
are  "  fit  to  be  tried  in  the  High  Court, 
but  by  leave  of  such  Judge  in  cases  "  which 
shall  appear  "  fit  to  be  tried  in  the  High 
Court.     The  right  of  a  defendant  is  there- 
fore now  limited  to  this,  that  he  cannot 
have  his  action  removed  into  the  High 
Court,  unless  it  shall  appear  to  the  Judge 
fit  to  be  tried  in  the  High  Court ;  and  if 
it  so  appears,  then  he  will  obtain  leave  of 
the  Judge  for  its  removal.     Now  that 
seems  to  me  to  give  the  Judge  a  power. 
What  power  %     Is  it  a  power  as  a  mere 
question  of  law ;  or  is  it  a  power,  under  aJl 
the  circumstances  of  the  case,  to  make  or 
refuse  to  make  the  order  %     If  it  is  the 
latter,  then  the  Judge  must  have  a  discre- 
tion.   The  clause  is,  "  in  cases  which  shall 
appear  to  the  Judge  fit  to  be  tried,"  and 
that  seems  to  me  to  give  the  Judge  power 
to  consider  and  determine  whether  in  his 
view  the  case  is  fit  to  be  tried  in  the  High 
Court.    Now  what  is  the  meaning  of  the 
expression  "  fit  to  be  tried"  in  the  su- 
perior Court  %     It  cannot  mean  "  able  to 
be  tried,"  for  that  would  be  to  limit  it 
to  a  question  of  jurisdiction  only ;  nor  can 
it  mean  an  action   which   the  superior 
Court  is  fit  to  try,  because  it  cannot  be 
said  that  the  superior  Court  is  not  fit  to 
try  any  action.     In  my  opinion  it  means 
an  action  which  "  appears  "  to  the  Judge 
to  be  one  which  ought  to  be  tried  in  the 
superior    Court,   although    it    has    been 
wx)ught  by  the  plaintiff  in  an  inferior 
Court.     Now  what  is  the  eflfect  of  that  1 
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If  it  is  an  action  to  recover  less  than  50^., 
then  it  can  be  tried  either  in  the  High 
Coui-t  or  in  an  inferior  Court ;  but  that 
does  not  decide  the  question,  "  in  which  of 
the  two  Courts  ought  it  to  be  tried"? 
The  question,  therefore,  seems  in  each 
particular  case  to  be  whether,  considering 
all  the  circumstances  of  the  case,  and  the 
interests  of  all  the  parties,  and  of  the 
public  and  of  justice,  the  case  ought  to  be 
tried  in  the  superior  Coiut,  rather  than  in 
an  inferior  Court  in  which  it  has  been 
brought.  That  seems  to  me  to  be  the 
meaning  of  clause  12.  The  Judge  must 
take  into  consideration  all  the  circum- 
stances of  the  case.  It  may  be  that  the 
inferior  Court  may  be  the  Court  in  which 
the  action  should  be  tried,  rather  than  in 
the  superior  Court,  where  the  amount  in 
dispute  is  small ;  but  even  in  such  a  case,  if 
the  question  raised  is  of  a  complex  nature, 
requiring  the  knowledge,  experience,  and 
assistance  of  a  Judge  of  the  superior 
Court,  yet  the  Judge,  although  the  amount 
claimed  may  be  small,  may  be  of  opinion 
that  it  ought  to  be  tried  in  the  superior 
Court.  There  must  also  be  many  other 
circumstances  which  a  Judge  must  take 
into  consideration,  and  which  may  affect 
his  mind.  Supposing,  for  instance,  that 
the  action  would  be  tried  more  speedily 
in  the  inferior  Court  than  it  would  be  in 
the  High  Court,  then,  if  the  amount 
claimed  were  small,  and  there  were  no 
difficulty  in  the  case,  and  the  inferior 
Court  were  perfectly  able  to  try  it,  the 
fact  that  it  would  be  tried  at  once  may  be 
a  circumstance  which  may  affect  the  mind 
of  the  Judge.  I  do  not  say  that  if  any 
one  of  these  circumstances  alone  were 
made  out  it  would  bind  the  Judge  at  all ; 
but  under  the  Act  of  1872  he  has  to  say 
whether  the  action  shall,  as  between  the 
partiea  themselves,  and  as  between  them 
and  the  public,  be  tried  in  the  superior 
Court,  rather  than  in  that  Court  which 
has  been  chosen  by  the  plaintiff;  and  if  he 
thinks  that  it  ought  to  be  so  tried,  then 
he  would  give  leave  for  its  removal  into 
the  High  Court.  The  matter  depends 
upon  so  many  circumstances  and  so  many 
considerations  that  it  is  a  matter  within 
the  discretion  of  the  Judge.  I  doubt 
whether  he  ought  to  consider  at  sdl  the 
fact  that  other  pkintifis  have  also  com- 
21 
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Bankt  r.  HoUvngtworth^  App. 
menoed  actions  in  respect  of  a  similar 
cause  of  action  against  the  same  defen- 
dant. But  even  in  such  a  case  it  would 
only  come  within  the  category  of  being 
another  circumstance  in  the  case.  I  think, 
therefore,  that  an  appeal  can  only  lie  in 
respect  of  a  wrongful  exercise  of  discretion; 
but  this  Court  has  laid  down  the  rule  that 
it  will  not  interfere  unless  it  is  absolutely 
clear  that  the  discretion  has  been  wrongly 
exercised.  In  the  present  case  it  is  clear 
that  the  Judge  exercised  his  discretion 
rightly,  and  the  appeal  must  therefore  be 
dismissed. 

BowBN,  L.J. — ^This  is  clearly  not  a  case 
in  which  if  the  Judge  had  a  discretion  in 
the  matter  we  should  presume  to  overrule 
it,  for  it  is  impossible  to  say  that  he 
exercised  it  in  a  wrong  way.  The  ques- 
tion depends  upon  clause  1 2  of  the  schedule 
to  the  Act  of  1872.  In  order  to  see 
whether  the  Judge  had  a  discretion,  we 
must  put  a  meaning  upon  the  words  "  fit 
to  be  tried  in  one  of  the  superior  Courts." 
Let  us  therefore  see  whether  there  is  any- 
thing in  the  context  which  affects  those 
words.  First,  the  right  to  remove  an 
action  is  taken  away  by  the  clause,  and 
no  action  is  to  be  removed  unless  the 
leave  of  the  Judge  is  obtained;  and, 
secondly,  the  view  of  the  Judge  as  to  the 
fitness  of  the  action  to  be  removed,  is  a 
condition  precedent  upon  which  the  grant- 
ing of  leave  is  to  depend.  It  does  not 
depend  upon  the  fitness  of  the  case,  but 
upon  the  view  taken  by  the  Judge.  The 
words  which  precede  the  words  "fit  to  be 
tried "  are  applicable  to  the  exercise  of 
the  discretion,  and  tend  to  shew  that  the 
fitness  of  the  cause  to  be  tried,  whatever 
those  words  may  mean,  is  a  question  of 
opinion,  and  not  of  law,  for  the  Judge. 
The  Judge  is,  therefore,  left  free  to  form 
his  opinion  as  a  matter  of  opinion,  and  to 
exercise  his  discretion  as  a  matter  of  dis- 
cretion. It  is  impossible,  therefore,  this 
being  a  matter  of  discretion,  for  this  Court 
to  interfere.  I  also  agree  with  the  Master 
of  the  Rolls  that  the  discretion  was  soundly 
exercised  in  this  case. 

Smith,  L.J. — I  am  of  the  same  opinion. 
The  present  case  is  not  covered  by  the  de- 
cision in  Cherry  v.  Endecm  (1).     It  was 


there  contended  that  the  defendant  was 
entitled  as  of  right  to  a  writ  of  cerftorari, 
but  all  that  the  Court  held  was  that  that 
right  had  been  fettered.  The  present 
case  goes  a  step  further  than  the  decision 
in  that  case.  It  was  said  that  if  the 
cause  is  fit  to  be  tried  in  the  High  Gaort, 
then  the  Judge  has  no  discretion  in  the 
matter,  and  that  a  defendant  has  a  right 
to  have  it  removed.  Now,  that  question 
depends  upon  what  is  the  meaning  of  the 
words  "  fit  to  be  tried,"  in  the  Superior 
Court.  I  think,  with  the  Master  of  the 
Rolls,  that  the  words  "fit  to  be  tried" 
mean  "  ought  to  be  tried,"  or  "  more  fit 
to  be  tried  "  ;  and  when  once  that  conclu- 
sion is  arrived  at,  it  becomes  a  question  of 
discretion,  and  one  to  be  determined  by 
the  Judge. 

Appeal  diammed. 

Solicitors— W.  H.  Smith  &  Son ;  C.  0.  Algar. 


1893.  )  CROFT  V,   KING  AND  COMPANY 

Jan.  30.  )        (limited)  and  another. 

Practice  —  Service  of  Writ  otU  of  the 
Jurisdiction — Action  of  Tort — Eules  of  the 
Supreme  Court,  1883,  Order  XI,  rule  1  (jgi). 

In  an  action  of  tort  properly  brought 
against  a  person  within  the  jiurieduAion, 
the  Court  or  a  Judge  may,  under  Order  XL 
rude  1  (^),  aUow  service  of  the  writ  upon 
a  person  out  of  the  jurisdiction  who  is  a 
necessary  omd  proper  party  to  tlie  action. 

This  was  a  motion  on  the  part  of  the 
defendants,  Frederick  King  &  Co.  (li- 
mited), to  set  aside  a  writ  of  summons 
(marked  concurrent)  for  service  out  of  the 
jurisdiction  at  26  Waring  Street,  Belfsist, 
or  elsewhere  in  Ireland,  on  the  following 
grounds — first,  that,  the  action  being  for  a 
torty  there  was  no  jurisdiction  to  make  the 
order  giving  leave  to  issue  and  serve  the 
said  writ  out  of  the  jurisdiction  ;  secondly, 
that  these  defendants  were  not  neeessaiy 
or  proper  parties,  within  the  meaning  of 
Order  XI.  rule  1  (gr),  to  the  action  brought 
by  the  plaintiff  against  Frederick  John 
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King ;  thirdly,  that  these  defendants 
being  a  company  registered  under  the 
Companies  Acts,  and  being  domiciled  and 
having  their  registered  office  in  Ireland, 
tbefre  was  no  jurisdiction  to  make  the 
order  giving  the  plaintiff  leave  to  serve  a 
concurrent  "writ  out  of  the  jurisdiction; 
fourthly,  that,  inasmuch  as  the  order  gave 
the  plaintiff  leave  to  serve  the  said  con- 
current writ  elsewhere  than  at  the  regis- 
tered office  of  these  defendants,  it  was 
bad. 

The  writ  was  directed  to  Frederick 
King  &  Co.  (Limited)  of  26  Waring  Street, 
Belfast,  Ireland,  and  Frederick  John  King, 
■of  6  Camomile  Street,  in  the  city  of 
London,  and  was  indorsed  as  follows : 
"The  plaintiff's  claim  is  damages  for 
malicious  prosecution."  It  was  marked 
concurrent  with  a  writ  already  served  on 
Frederick  John  King  within  the  jurisdic- 
tion. 

The  defendant  company  was  a  limited 
company,  registered  in  1883  in  Ireland, 
and  incorporated  under   the  Companies 
Act,   1862.     The  principal  seat  of  their 
business  was    at    Belfast,   and  at  their 
factory  some  twenty  miles  distant,  where 
they    manu&ctured    provisions,  such    as 
essence  of  heef,  desiccated  soup,  &c.   They 
had  offices  in  Camomile  Street,  London, 
used  as  a  distributing  house  for  orders  in 
and  near  London,  and  for  a  small  portion 
of  their  export  trade.      Their  board  of 
directors  met  in   Ireland,  and   nowhere 
^Ise.   The  defendant  Frederick  John  King 
was  the  managing  director  of  the  company 
in  London.     The  plaintiff  carried  on  the 
husiness  of  manufacturer  of  provisions  in 
London  under  the  name  of  the  Pure  Beef 
Company.     In  March,  1891,  he  was  sum- 
moned to  appear  at  the  Mansion  House 
Justice  Boom  to  answer  certain  charges 
upon  the  information  of  Frederick  John 
King  relative   to   an  alleged  forgery   of 
a  trade  mark,  and  other  offences  under 
the  Merchandise  Marks  Act,  1882,  and 
was  committed  for  trial.     An  indictment 
vas  duly  preferred  at  the  Central  Cri- 
ininal  Court  in  respect  of  these  charges, 
hut  the  grand  jury  ignored  the  bill. 

J.  Eldon  Banke8,  for  the  defendant  com- 
Pwiy. — ^The  writ  was  issued  on  the  25th 
<rf  May,  1892,  against  both  the  defendant 
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company  and  Frederick  John  King.  It  was 
served  on  the  latter,  who  resides  in  Eng- 
land, before  the  application  for  leave  to 
serve  a  concurrent  writ  out  of  the  jurisdic- 
tion was  made.  The  order  upon  thisapplica- 
tion  was  made  ex  paHe,  and  it  is  submitted 
in  the  first  place  that  it  was  made  without 
jurisdiction,  because  it  gave  the  plaintiff 
leave  to  serve  the  concurrent  writ  else- 
where than  at  the  defendant  company's 
registered  office — Waikins  v.  The  Scottish 
Imperial  Inswrance  Company  (1).  In  the 
second  place,  it  la  submitted  that  Order 
XL  rule  1  does  not  apply  to  service  out 
of  the  jurisdiction  in  an  action  of  tort  \ 
and,  as  a  matter  of  fEUit,  there  was  no 
jurisdiction  to  give  such  leave  at  all.  The 
rule  and  its  various  sub-clauses  have  no 
bearing  whatever  upon  actions  of  tort. 
Clause  (a)  relates  to  land ;  (&)  to  deeds ; 
(c)  to  relief;  {d)  to  administration ;  (e)  to 
action  on  breach  ;  (/)  to  injunction ;  and 
(gr)  to  where  "  any  person  out  of  the  juiis- 
diction  is  a  necessary  or  proper  party  to 
an  action  properly  brought  against  some 
other  person  duly  served  within  the  juris- 
diction." This  clause,  it  is  submitted, 
applies  to  actions  for  breach  of  contract 
within  the  jurisdiction ;  and,  upon  its 
proper  construction,  leave  cannot  be  given 
imder  it  for  service  out  of  the  jurisdiction 
in  actions  of  tort — Lenders  v.  Avderaon  (2)* 

[Day,  J. — There  is  the  case  of  The 
IruUgo  Company  v.  Ogilvy  (3).] 

It  is  submitted  that  that  case  does  not 
apply  to  tort  to '  the  extent  suggested ; 
besides,  there  an  injunction  was  claimed. 
There  is  no  case  at  present  to  be  found  in 
which  leave  has  been  given  under  clause 
{g)  to  serve  a  ooncuirent  writ  out  of  the 
jurisdiction  in  an  action  of  tort.  Field 
V.  Bennett  (4)  decided  that  the  order  for 
substituted  service  on  a  defendant  out  of 
the  jurisdiction  wiU  be  made  in  a  libel 
action. 

Thirdly,  it  is  submitted  that  this  is  a 
case  in  which  the  jurisdiction,  assuming  it 
to  exist,  should  not  be  exercised.  This  is 
an  Irish  company,  and,  following  the  judg- 

(1)  58  Law  J.  Rep.  Q.B.  496 ;  Law  Rep. 
23  Q.B.  D.  285. 

(2)  53  Law  J.  Rep.  Q.B.  104  ;  Law  Rep. 
12  Q.B.  D.  50. 

(3)  Law  Rep.  [1891]  2  Ch.  31. 

(4)  1  Times  Law  Rep.  374. 
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ment  of  Stirling,  J.,  in  Tlie  Washbume 
amd  Moen  dx,  Compcmy  v.  The  Ctmard 
Steamship  Company  and  others  {5),  in 
directing  service  on  persons  in  Ireland  or 
Scotland,  the  Court  must  have  regard  to 
different  considerations  than  if  the  persons 
to  be  served  were  resident  in  other  countries. 
Therefore  an  Irish  company  is  in  a  better 
position  than  a  mere  foreign  company. 

WiUis,  Q.C.y  and  Clydesdale,  for  the 
plaintiff  [called  upon  as  to  the  question  of 
tort  onlyj. — In  the  first  place,  it  is  sub- 
mitted that  the  defendants  have  not  been 
prompt.  The  order  was  made  on  the  23rd 
of  JuniB,  the  defendants  appeared  on  the 
25th  of  July,  and  then  never  issued  their 
summons  till  the  25th  of  November. 
But,  apart  from  this,  there  is  nothing  to 
prevent  the  order  being  properly  made ; 
the  rule  itself  is  wide  enough  and  in  suffi- 
ciently general  terms,  and  it  is  submitted 
that  clause  ((f)  is  equally  applicable  to 
actions  of  contract  or  tort,  and  that,  upon 
its  true  construction,  service  may  he  pro- 
perly ordered  under  it — Maesey  v.  Heynes 
(6). 

Ba/nJces,  in  reply. — Bree  v.  Marescaux 
(7). 

Day,  J. — I  am  clearly  of  opinion  that 
this  appeal  must  be  dismissed ;  there  are 
no  grounds  for  it,  nor  any  for  saying  that 
the  order  was  bad  upon  the  ground  of 
want  of  jurisdiction.  The  first  ground 
was  that  the  order  as  drawn  up  was  bad. 
I  do  not  see  any  conceivable  ground  for 
this  argument.  The  order  was  served  at 
26  Waring  Street,  Belfast,  the  registered 
office  of  the  defendant  company ;  but  it  is 
said  the  order  is  bad  because  of  the  words 
"  or  elsewhere,"  and  thus  gave  the  plain- 
tiff leave  to  serve  the  writ  at  the  regis- 
tered office  or  elsewhere.  In  my  view 
these  words  only  refer  to  the  registered 
office,  and  were  inserted  merely  by  way  of 
precaution  in  the  event  of  there  being  by 
any  possibility  some  slight  mistake  in  the 
address. 

The  next  objection  is  to  the  order  itself. 
It  is  contended  that  a  Judge  has  no  juris- 

(6)  5  Times  Law  Rep.  692. 

(6)  57  Law  J.  Bep.  Q.B.  521 ;  Law  Rep. 
21  Q.B.  D.  330. 

(7)  50  Law  J.  Rep.  Q.B.  676  Law  Rep. 
7Q.B.  D.  43* 


diction  to  issue  a  writ  for  service  out  of 
the  jurisdiction  in  an  action  of  ioiri.  I 
think  there  is  nothing  in  the  point  that 
Order  XI.  rule  1  {g)  does  not  apply  to 
an  action  for  a  tort.  The  rule  is  a  g^eral 
rule,  and  contains  several  exceptions;  then, 
for  abundant  caution,  clause  {g)  was  in- 
troduced, the  words  of  which  are  of  the 
widest  possible  description,  and  are  in- 
tended to  deal  with  a  particular  class  of 
cases  where  some  of  the  nec^sary  partiee 
are  resident  out  of  the  jurisdiction,  and 
to  join  them  in  the  action. 

The  attention  of  Baron  Huddleston  was 
not  called  to  this  point  in  the  case  of 
Lenders  v.  Anderson  (2),  and  it  was  not 
necessary  for  his  decision  in  that  case  for 
him  to  deal  with  clause  (g).  Still,  it  is 
argued  that  the  clause  does  not  apply  to 
the  present  case,  and  it  is  objected  that  it 
is  neither  necessary  nor  proper  that  this 
defendant  company  should  be  sued.  It  is 
undisputed  that  they  have  an  agency  in 
London  ;  and  they  have  apparently  found 
no  difficulty  in  employing  a  London  soli- 
citor to  write  letters  for  them.  Their 
London  manager  is  also  a  party.  I  am 
of  opinion,  since  in  principle  the  action 
may  be  well  founded,  that  it  is  most 
proper  that  these  parties  should  be  joined 
and  sued  here,  and  should,  with  their 
manager,  defend  the  action  over  here.  I 
cannot  see  that  it  wall  put  them  to  the 
least  inconvenience. 

Collins,  J. — I  am  of  the  same  opinion. 
On  the  first  point,  which  is  purely  tech- 
nical, I  think  the  defendants  are  wrong. 
I  think  the  Judge  had  power  to  make  the 
order,  with  the  addition  of  the  words  "or 
elsewhere."  There  is  no  indication  in  the 
order  itself  that  they  were  inserted  other- 
wise than  by  way  of  precaution.  The  order, 
being  for  service  on  a  limited  company, 
must  be  read  as  referring  only  to  the 
service  on  the  company  at  their  registered 
office. 

As  to  the  second  point,  it  is  one  of  verj 
great  importance,  and  raises  the  question 
whether  in  an  action  of  tort  a  foreigner 
can  be  brought  within  the  jurisdiction. 
It  has  been  laid  down  over  and  over  again 
that  the  Courts  must  exercise  the  jurisdic- 
tion conferred  on  them  over  foreigners 
with  great  jealousy.     Baron  Huddleston's 
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judgment  in  Lenders  v.  Anderson  (2)  was 
a  considered  one,  and  does  lend  colour  to 
the  suggestion  that  he  was  of  opinion  that 
no  such  right  existed,  which  is  the  point 
now  made  on  behalf  of  the  defendants.     I 
am  extremely  loth  to  deal  with  this  point 
offhand,  or  without  grave  consideration; 
and  I  am  anxious  to  see,  too,  how  far  the 
new  rules  made  or  constituted  a  new  de- 
parture.    I  am  clear  there  is  no  founda- 
tion   for  the  argument  that  they   were 
meant  to  do  away  in  all  cases  with  service 
on    foreigners    out    of   the   jurisdiction. 
Baron   Uuddleston  s  judgment  was  per- 
fectly sound  so  £eu:  as  it  went,  but  it  is 
obvious  that  his  attention  was  not  directed 
to  clause  (g\  and  his  judgment  is  equally 
sound  without  it.     He  was  dealing  with 
a  case  not  under  clause  (^),  but  under 
clause  (e),  and  the  point  before  him  was  a 
very  strange  one.      His  judgment  was 
that  the  new  rules  must  be  looked  at  as 
having  made  special  departures  from  the 
old  ones.     If  this  be  so,  there  is  a  com- 
plete change  in  putting  tort  and  contract 
on  the  same  footing.     But  the  learned 
Judge's  attention  was  not  specifically  called 
to  dause  (g).     Looking  at  clause  (g)  it- 
self, there  is  nothing  in  the  authorities 
cited  to  bind  us.     It  is  clear  to  me  that  it 
was  intended  to  bring  foreigners  within 
the  rule.     Having  excluded  them  from 
the  operation  of  the  earher  rules,  they  are 
brought  in  under  this  general  rule.     Nor 
does  this  impose  any  undue  hardship  upon 
them.     Here  the  plaintiff  had  a  person 
whom  he  could  properly  serve  within  the 
jurisdiction,  and  found  that  it  was  neces- 
sary to  his  action,  and  that  he  could  get 
on  better  with  it,  by  serving  others  out  of 
the  jurisdiction.     And  although  his  action 
was  for  a  tort^  I  am  clearly  of  opinion  that 
clause  (^)doesoontemplate  the  introduction 
and  joinder  of  foreigners  in  actions  of  tort 
where  they  are  necessary  or  proper  parties, 
tnd  there  is  a  defendant  within  the  juris- 
diction who  has  been  duly  served. 

Appeal  diamissed. 
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Solicitors— Hatchett,    Jones  Sc  Co. 
Johnson  &  Sons. 
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[IN  THE  COURT  OF  APPEAL.] 
1893.    1     WIU90N,   SON    AND   COMPANY  t?. ' 
Feb.   6.  J  KILLIOK    AND  OTHERS.* 

Practice — Non-joinder — Adding  Parties 
— Co-contractor  a  Foreigner  resident  out  of 
the  Jurisdiction — Plea  in  Abatement — 
Order  XVL  rule  11. 

A  defendomt  who  is  sued  on  a  joint- conr 
tract  is  not  entitled,  under  Order  XVI.  rule 
lly  to  an  order  to  join  his  co-contractor  as  a 
dejfendant  where  such  co-contractor  is  resi- 
dent out  of  the  jurisdiction  of  the  Court ; 
but  the  Court  has  a  discretion  as  to  whether 
or  not  su>ch  am,  order  should  under  the  cir- 
cumstances of  the  case  be  'made. 

Appeal  from  the  decision  of  a  Divisional 
Court  reported  amis,  p.  134. 

The  plaintiff,  who  were  shipbrokeraY 
had  disbtuTsed  a  ship  at  Santos,  in  Brazil, 
on  the  joint  guarantee  of  the  defendants, 
who  were  the  owners  of  the  ship,  and  of 
M.  Bemier,  the  charterer,  of  Antwerp. 
The  plaintifis  brought  the  present  action 
against  the  defendants  alone  on  the 
guarantee.  The  defendants  sought,  under 
Ch-der  XVI.  rule  11  (1),  to  have  M.  Ber- 
nier  joined  as  a  defendant,  upon  the  groimd 
that  a  considerable  portion  of  the  expenses 
of  disbursement  were  incurred  in  respect 
of  hghterage  and  other  operations  which 
should  properly  fall  upon  him  as  charterer. 
M.  Bemier  was  a  foreigner,  and  resident 
out  of  the  jurisdiction.  The  Master  re- 
ferred the  summons  to  join  him  as  defen- 
dant to  the  Judge  at  chambers — Wright, 

♦  Octram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Smith,  L.J. 

(1)  Order  XVI.  rule  11  :  "  No  cause  or  matter 
shall  be  defeated  by  reason  of  the  misjoinder 
or  non-joinder  of  parties,  and  the  Court  may  in 
every  cause  or  matter  deal  with  the  matter  in 
controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The 
Court  or  a  Judge  may  at  any  stage  of  the  pro- 
ceedings, either  upon  or  without  the  application 
of  either  party,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  Judge  to  be  just,  order 
that  the  names  of  any  parties  improperly  joined, 
whether  as  plaintiffs  or  as  defendants,  be  struck 
out,  and  that  the  names  of  any  parties,  whether 
plaintiffs  or  defendants,  who  ought  to  have  been 
joined,  or  whose  presence  before  the  Court  may 
be  necessary  in  order  to  enable  the  Court  effec- 
tually and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or 
matter,  be  added.  .  .  ." 
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^  ^   .  .  k  N^Huo  ivluctanoe,  made  the 

...    «w  ^ivujuii  that  he  was  bound 

.  ^..  Vi'Cki/i^Aw*  (2),  but  at  the  same 

. .  auAiovi  that  if  he  had  had  a  dis- 

»u   iht^    matter    he  would    have 

.xl  vv»^  umUil^  the  order. 

luo    lH\uiVi>iial    Court  (Day,   J.,   and 

v\' UusN  %>  >  ivvei-sed  the  order,  being  of 

o^viuuvu  that  I^iUe^  v.  Robirison  (2)  was 

NlkN^ui^ui6*haWe,upon  the  ground  that  prior 

u^  vh^  Judicature  Act,  and   under  the 

i%toti  lotiiuw  imposed  by  3  &  4  Will.  4.  c. 

(4.  M.  8,  the  defendants  could  not  have 

lU^^hI  a  plea  in  abatement,  because  M. 

IWruier  was  a  foreigner  resident  out  of 

tht»  jurisdiction,  and  Order  XVI.  rule  11 

( I )  huM   not  revived  the  application  of  a 

iltMi  in  abatement  as  it  existed  prior  to 

883,  HO  as  to  entitle  them  to  the  order. 

The  defendants  appealed. 
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'  Carver^  for  the  defendants. — ^The  defen- 
dants ai'e  entitled  under  Order  XVI.  rule 
1 1  to  have  their  co-contractor  joined  as 
a  co-defendant.  There  is  no  doubt  that 
under  3  &  4  Will.  4.  c.  42  a  plea  in  abate- 
ment could  not  be  pleaded  where  the  joint- 
contractor  was  resident  out  of  the  juris- 
diction; but  under  Order  XVI.  rule  11 
Buch  a  person  can  now  be  served.  The 
contract  here  is  one  which  is  to  be  per- 
formed within  the  jurisdiction,  and  it  is 
one  which  "  ought  to  be  performed  within 
the  jurisdiction,"  within  the  meaning  of 
Order  XI.  rule  1  (c).  Here  there  was  an 
express  guarantee  to  pay  within  the  juris- 
diction, and  leave  will  generally  be  given 
to  serve  a  joint-contractor  out  of  the  juris- 
diction, unless  there  are  some  very  special 
circumstances.  No  doubt  the  granting 
or  refusing  leave  is  to  some  extent  a 
matter  of  discretion ;  but  here  there  are 
no  special  circumstances.  The  case  also 
is  within  Order  XI.  rule  1  (gr),  because 
the  joint-contractor  is  a  proper  person  to 
be  added  as  a  co-defendant.  Kendall  v. 
HamUUm  (3)  shews  that,  subject  to  the 
question  of  procedure,  the  defendants 
have  an  absolute  right  to  have  Bemier 
joined  as  a  co-defendant. 

[PiUey  V.  Robinson  (2),  Massey  v.  Heynes 

(2)  57   Law  J.    Rep.    Q.B.    54 ;    Law   Rep. 
30  Q.B.  D.  165. 

(8)  48   Law   J.   Rep.    C.P.    706;    Law  Rep. 
App.  Gas  504. 


ds  Go.  (4),  and  Sheppard  v.  BaHUt  (6)  were 
also  cited  J 

H.  F,  Boyd,  for  the  plaintiflfe.— Afta 
3  dc  4  Will.  4.  c.  42,  and  after  the  statute 
giving  power  to  serve  a  party  abroad,  a 
plaintiff  could  not  be  compelled  to  sue 
two  defendants  as  co-contractors  if  one 
of  them  was  abroad.  By  Order  XXL 
rule  20,  pleas  in  abatement  are  abolished, 
but  under  Order  XVI.  rule  11  (1)  a  wider 
discretion  than  existed  formerly  is  given 
to  the  Court  with  regard  to  the  joinder 
of  defendants.  The  Judge  in  chambers 
was  not  asked  to  exercise  his  discre- 
tion, and  the  Court  below  decided  the 
case  solely  on  the  ground  that  the  defen- 
dants had  no  right  to  have  Bemier  added 
as  a  co-defendant.  Under  Order  XVI.  nile 
48  the  Court  also  has  a  discretionary  power 
to  give  leave  to  a  defendant,  claiming  con- 
tribution or  indemnity  over  against  a  co- 
contractor  who  is  not  a  party  to  the  action, 
to  give  a  third-party  notice  to  such  co- 
contractor,  and  that  notice  can  be  served 
out  of  the  jurisdiction  under  Order  XI. 
rule  1  {e)—Dub(nU  d;  Gie.  v.  Macphenon 
<k  Co,  (6)  and  The  Swansea  Shipping  Com- 
pany V.  Duncan  (7).  The  House  of  Lords 
in  Kendall  v.  Hamilton  (3)  merely  decided 
that  where  one  of  two  co-contractors  has 
been  sued  to  judgment,  that  judgment  is 
a  bar  to  an  action  by  the  plaintiff  against 
the  other  co-contractor  in  respect  of  the 
same  contract.  The  Legidature,  by 
abolishing  pleas  in  abatement  and  by 
giving  power  to  serve  a  third -party  notice, 
intended  that  the  Court  should  have  a 
discretion  with  regard  to  the  joinder  of 
parties. 

Carver  replied. 

Lord  Esheb,  M.R. — In  this  case  the 
plaintiffs  have  sued  the  defendants  alone 
upon  a  guarantee  made  by  them  jointly 
with  a  person  of  the  name  of  Bemier. 
Thereupon  a  summons  was  taken  out  by 
them,  asking  for  an  order  upon  the  plain- 
tiffs that  they  should  join  M.  Bemier  as  a 

(4)  67  Law  J.   Rep.   Q.B.  521  ;    Law  Bep. 
21  Q.B.  D.  330,  338. 
(6)  6  Term  Rep.  327. 

(6)  68  Law  J.  Rep.  Q.B.  496;  Law  Bep. 
23  Q.B.  D.  340. 

(7)  45  Law  J.  Rep.  Q.B.  638;  Law  Rep. 
1  Q.B.  D.  644,  648. 
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ecMlefendazit  to  the  action.     The  question 
is,  what  are  the  rights  of  the  defendants 
with  regard  to  that  summons)  The  learned 
Judge  at  chambers  said  that  if  it  had  been 
a  matter  for  his  discretion  he  would  not 
under  the  circumstances  have  made  the 
order,  but  that  it  appeared  to  him  that  he 
was  bound  by  Filley  v.  Rchinaon  (2)  to 
make  the  order,  and  he  accordingly  did 
so.      When  the  case   came    before    the 
Divisional  Court  it  was  argued  on  behalf 
of  the  defendants  that  they  had  an  abso- 
lute right  to  the  order.     It  appears  that 
M.   Bemier  is  a  foreigner,  and  resident 
abroad  out  of  the  jurisdiction  of  the  Court, 
and    the    question     therefore    is,    first, 
whether    the    defendants  have  such  an 
absolute  right  to  the  order  as  they  con- 
tend    that    they    have;     and    secondly, 
whether,  if  no  such  absolute  right  exists, 
and  if  the  Judge  at  chambers  had  a  dis- 
cretion, and  exercised  it,  this  Court  ought 
to  interfere  with  the  exercise  of  that  dis- 
cretion.    First  then,  with  regard  to  the 
question  whether  the  defendants  have  an 
absolute  right  to  the  order :  the  statute  3 
k  4  Will.  4.  c.  42.  s.  8,  provided  that  an 
objection  to  the  non-joinder  of  a  joint- 
contractor,  where  the  action  was  brought 
against  one  only  of  several  joint-contrac- 
tors, must  be  tsdien  by  a  plea  in  abatement 
if  the  joint-contractor  was.  resident  within 
the  jurisdiction  of  the  Court ;  so  that  this 
distinction  is   drawn,   that  if  the  joint- 
contractor  was  resident  abroad  out  of  the 
jurisdiction  the  plea  in  abatement  could 
not  validly  be  pleaded.     Then  came  the 
statute  (8),  wluch  enabled  a  writ  to  be 
served,  under  certain  circumstances,  upon 
a  defendant  resident  out  of  the  jurisdiction 
of  the  Court;  but  that  Act  did  not  repeal 
the  provisions  of  the  Act  of  WiU.  4^    It  is 
therefore  clear  that,  although  in  certain 
drcumstances  a  defendant  who  was  resi- 
dent abroad  could  be  served,  yet  a  plea  in 
abatement  could  not  have  been  pleaded  in 
such  an  action  as  the  present  one,  because 
lie  was  resident  abroad.     The  Judicature 
Act  seems  to  me  to  allow  service  on  a 
defendant  abroad  in  a  greater  number  of 
<^ases  than  formerly;  but  by  abolishing 
pleas  in  abatement  so  that  they  can  no 
longer  be  pleaded,  it  did  not  take  away  or 

(8)  See  16  &  16  Vict.  c.  72.  s.  18. 
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alter  the  rights  of  the  parties.  It  is  not 
necessary  to  determine  whether,  where  both 
the  defendants  who  are  joint-contractors, 
are  in  this  country,  one  of  them  who  is 
sued  alone  has  a  right  to  compel  a  plaintiff 
to  sue  both  of  them,  or  that  under  no  circum- 
stances can  the  Court  in  such  a  case  refuse 
to  make  an  order.  The  language  of  Order 
XVI.  rule  11  certainly  gives  the  Court  a 
discretion  in  the  matter,  for  it  is  "  may," 
and  not  "must,"  order  the  names  of 
parties  to  be  joined  as  defendants.  I  doubt 
whether  in  an  extreme  case  the  Court 
would  be  bound  to  order  a  party  to  be 
joined  as  defendant.  Where  one  of  the 
joint-contractors  was  resident  abroad,  a 
plea  in  abatement  could  not  be  pleaded 
before  the  Judicature  Act — that  is,  a  plain- 
tiff could  not  be  forced  to  join  him  as  de- 
fendant, but  he  could  proceed  against  one 
alone.  If,  therefore,  the  discretionary  power 
of  the  Court  given  under  the  Judicature 
Act  is  to  be  carried  out  as  formerly  as  appli- 
cable to  the  rights  of  the  parties,  then  it 
seems  to  me  that  where  a  joint-contractor 
is  resident  abroad,  the  Court  hsus  a  discre- 
tion as  to  whether  an  order  to  join  the 
person  resident  abroad  should  or  shoxdd 
not  be  made.  If  a  defendant  had  an 
absolute  right  to  have  his  joint-contractor 
resident  abroad  joined  as  a  defendant, 
then  difficulties  with  regard  to  service, 
(be.,  might  arise  which  would  reduce  the 
matter  to  an  absurdity.  The  question 
really  comes  to  a  matter  of  discretion.  I 
think  that  no  harm  would  be  done  to  the 
defendant  if  he  is  left  to  his  remedy,  if  he 
has  a  right  to  contribution  over  against 
his  joint-contractor.  I  think  that  this  is 
a  matter  of  discretion,  and  that  as  M. 
Bernier  is  a  foreigner  resident  abroad,  and 
as  the  Judge  at  chambers  intimated  that 
if  he  had  had  a  discretion,  he  would  not 
have  made  the  order  in  question,  this  ap- 
peal must  be  dismissed. 

Bo  WEN,  L.J. — I  am  of  the  same  opinion. 
The  statute  of  3  &  4  Will.  4.  c.  42  was 
intended  to  mitigate  the  rigidity  of  the 
common  law  with  regard  to  non-joinder  of 
parties  by  a  plaintiff.  If  a  plaintiff  had 
occasion  to  sue  one  of  several  co-contractors, 
he  was  bound  to  sue  all ;  and  if  he  did  not 
do  so,  a  plea  in  abatement  upset  his  action 
and  compelled  him  to  put  the  other  co- 
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contractors  into  the  writ,  whether  they 
were  within  the  jurisdiction  or  not.  Now, 
that  was  an  obvious  hardship,  and  was 
altered  by  3  &  4.  WQl.  4.  c.  42,  which 
provided  that  a  plea  in  abatement  for  non- 
joinder of  any  person  as  co-defendant 
should  not  be  allowed  unless  it  stated  that 
such  person  was  resident  within  the 
jurisdiction  of  the  Court ;  and  thencefor- 
ward a  plaintiff  could  be  compelled  to  sue 
all  the  co-contractors  who  were  within 
the  jurisdiction  of  the  Court,  but  not  those 
who  were  not.  Then  came  the  Judicature 
Act,  which  swept  away  all  pleas  in  abate- 
ment. It  was  not  intended  to  alter  the 
substance  of  the  law,  but  the  form  only. 
A  defendant  still  had  the  right,  in  a  sense, 
to  ask  that  all  his  co-contractors  should  be 
sued  at  the  same  time  as  himself,  subject, 
however,  to  the  lenient  mitigation  of  the 
law  created  by  the  Act  of  Will.  4.  It  was 
pointed  out  by  Lord  Cairns  in  Kendall 
v.  HomiiUon  (3)  that  provision  for  that 
was  made  in  the  Judicature  Acts.  The 
power  to  apply  to  the  Court  to  add  de- 
fendants still  remains.  Lord  Cairns  never 
said  that  the  substance  of  the  old  law  had 
been  aflTected  by  the  Judicature  Acts ;  and 
unless  one  can  see  that  it  would  be  just  to 
impose  upon  a  plaintiff  a  condition  to  sue 
a  person  whom  he  may  have  to  pursue  to 
the  ends  of  the  world,  I  should  hesitate 
before  doing  so.  That  was  not  the  law 
before  the  Judicature  Acts,  and  I  cannot 
believe  it  is  the  law  now.  It  seems  to  me 
that  the  plaintiff  cannot  be  compelled  as 
a  matter  of  right  to  add  Bemier  as  a 
co-defendant,  and  the  application  on  this 
point  therefore  fails.  With  regard  to  the 
question  of  discretion,  I  have  nothing  to 
add  to  what  has  been  said  by  the  Master 
of  the  Rolls. 

Skith,  L.J. — The  question  is  whether 
or  not  the  present  defendants  can  compel 
the  plaintiff  to  add  as  co-defendant  a  joint- 
contractor  who  is  not  resident  in  this 
country.  The  Judge  at  chambers  came  to 
the  conclusion  that  he  was  bound  by  the 
decision  in  PiUey  v.  Robinson  (2)  to  make 
the  order ;  but  it  seems  to  me  that  Fillet/ 
V.  Robinson  (2)  only  covers  the  case  where 
both  the  parties  are  in  this  country ;  and 
in  such  a  case  one  of  the  debtors  is  entitled 
to  go  to  the  Judge  and  ask  him  to  add  his 


joint-debtor  who  is  resident  in  thiBooimtry 
as  co-defendant.  But  that  is  not  this  case. 
The  person  here  sought  to  be  joined  as  co- 
defendant  is  out  of  the  jurisdiction.  A 
plea  in  abatement  could  not  have  been 
pleaded  formerly  in  such  a  case.  Bat  pleas 
in  abatement  have  been  abolished,  and  a 
discretion  given  under  Order  XVI.  rale 
1 1 ;  and  as  the  learned  Judge  at  chambers, 
if  he  had  had  to  exercise  his  discretion, 
would  not  have  done  so  here  in  &voQr  of 
the  defendants,  I  think  the  appeal  ought 
to  be  dismissed. 

Appeal  dismissed. 

Solicitors — Ingledew,  Colt  Sc  Inoe,  for  plaintiffs; 
Wynne,  Holme  &  Wynne,  agents  for  Simpson, 
North  &  Johnson,  Liverpool ;  and  Fritchard, 
Englefield  k  Co.,  for  defendants. 


[IN  THE  QUEBN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OP  APPEAL.] 
1893.  rwiTTED    V.    GALBRAITH    AHD 

Feb.  20,  21.  <    company  and  dunlop  and 
March  20.   (.    sons.* 

Practice — Writ  of  Summons — Service 
out  of  Jurisdiction — Necessary  or  Proper 
Parties—Order  XL  rule  1  (g). 

Order  XI,  ride  1  {g)  provides  that  ser- 
vice of  a  writ  of  summons  out  of  the  juris- 
diction may  be  aUotoed  whenever  ^^any 
person  out  of  the  jurisdiction  is  a  necessary 
or  proper  paHy  to  an  action  properly 
brought  against  some  other  person  dtdy 
served  uMdn  the  jurisdiction" : — Held, 
that  where  a  plaintiff  has  brought  an  action 
against  two  defendants,  one  of  whom  is 
within  and  the  other  out  of  the  jurisdictumj 
and  it  appears  that  the  action  against  the 
defendant  vnthin  the  jurisdiction  is  not  a 
bonafde  action,  but  is  only  broTight  against 
such  defendant  for  the  purpose  of  bringing 
in  the  defendant  who  is  out  of  the  jurtsdie- 
tion,  the  defendant  within  the  jurisdid^ 
is  not  a  necessary  or  proper  party  to  the 
action  within  Order  XL  rule  1  (y),  a»<^ 
the  plaintiff  is  not  entitled  to  a  writ  for 
service  upon  the  defendant  out  of  the  juris- 
diction. 

*  Coram  Q.B.  D. :  Lord  Coleridge,  C.J.,  and 
Hawkins,  J.     C.  A. :  Lindley,  L.  J.,  and  Kay,  L.J. 
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This  was  a  summons  referred  to  the 
■Court  by  Kennedy,  J. 

The  application  was  on  behalf  of  the 
defendants,  Dunlop  <k  Sons,  that  the  order 
made  on  the  5th  of  January,  1893,  by 
Bruce,  J.,  directing  that  the  plaintiff  be 
at  liberty  to  issue  a  concurrent  writ 
against  iJiem,  and  to  serve  them  with 
the  writ  at  Glasgow,  or  elsewhere  in 
Scotland,  be  rescinded,  on  the  ground  that 
the  order  was  made  without  jurisdiction. 

The  action  was  under  Lord  CampbelFs 
Act  (9  &  10  Vict.  c.  93),  by  the  widow  of 
John  Witted,  a  stevedore's  labourer,  for 
damages  for  his  death  caused  by  injuries 
received  through  faUing  down  the  hatch- 
way of  the  88.  Qv£en  Adelaide,  owned  by 
the  defendants  Dunlop  &  Sons,  of  Glas- 
gow, which  was  discharging  in  the  port  of 
London.  The  defendants  Galbraith  &  Co. 
were  the  ship's  brokers  in  London,  and 
were  joined  as  defendants. 

Lord  Campbell's  Act  does  not  apply  to 
Scotland.  On  the  4th  of  January  the 
writ  was  served  on  Gralbraith  &  Co.,  and 
•on  the  following  day  the  order  for  service 
on  Dunlop  <k  Sons  was  made. 

The  affidavit  read  upon  the  ex  parte 
application  to  Bruce,  J.,  for  this  order,  set 
out  that  the  defendants  Dunlop  <&  Sons 
were  British  subjects  resident  in  Scotland, 
and  were  necessary  and  proper  parties,  and 
that  the  comparative  cost  and  convenience 
of  proceeding  in  England  instead  of  Scot- 
land was  greatly  in  &vour  of  the  plaintiff's 
desire  that  leave  should  be  given  to  serve 
them. 

Application  was  made  to  Kennedy,  J., 
in  chambers,  to  set  aside  this  order ;  but 
the  learned  Judge,  feeling  some  doubt, 
referred  the  matter  to  the  Court.  On 
tbis  occasion  an  affidavit  of  a  member  of 
the  firm  of  Dunlop  &  Sons  was  read  setting 
out  that  the  firm  and  its  members  were 
owners  of  the  ss.  Queen  Adelaide;  that 
their  business  was  carried  on  at  Glasgow, 
and  that  none  of  them  were  domiciled  or 
ordinarily  resident  in  England ;  that  Gal- 
braith  &  Co.  were  the  brokers,  and  had 
no  other  interest  of  any  sort  in  the  ship 
or  her  management.  They  were  no  parties 
to  the  engagement  of  John  "Witted,  nor 
hable  to  the  action,  and  had  only  been 
joined  as  parties  with  the  object  that  the 
Vol.  62.~Q.B. 
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Scotch  firm  might  thus  be  sued  in  the 
English  Courts.  On  behalf  of  the  plaintiff 
an  affidavit  was  filed  alleging  that  directly 
the  Qibeen  Adelaide  came  into  the  dock, 
GaJbraith  &  Co.,  acting  as  the  brokers  for 
the  ship,  made  an  agreement  with  the 
London  and  India  Docks  Joint  Committee 
to  discharge  her,  and  paid,  or  promised  to 
pay,  the  committee  for  such  discharging. 
The  plaintiff's  husband  was  a  servant  of 
the  committee,  and  was  engaged  by  them 
to  assist  in  such  unloading,  and  was  in- 
vited by  the  defendants  Galbraith  <k  Co. 
to  go  on  board  the  ship  and  assist  in  such 
unloading. 

An  affidavit  by  a  member  of  the  firm 
of  Gralbraith  <k  Co.  alleged  that,  on  the 
arrival  of  the  ship  in  dock,  the  master,  in 
the  ordinary  course  of  business,  signed  the 
manifest,  which  contained  a  request  to  the 
joint  committee  to  discharge  the  cargo  at 
the  usual  rates  of  discharge  printed  on  the 
back  of  the  manifest,  and  that  it  was  upon 
such  instructions  that  the  discharge  was  • 
carried  out.  No  agreement  was  made  by 
the  firm,  nor  did  they  invite  the  plaintiff's 
husband  to  go  on  the  ship,  nor  had  they 
anything  to  do  with  his  employment  or 
payment. 

HoUcwnSf  for  the  defendants. — It  is  sub- 
mitted that  this  order  was  improperly 
made.  The  action,  as  framed,  is  not  within 
the  provisions  of  Order  XI.  rule  1  {g)  at 
all.  It  is  for  damages  for  the  death  of 
the  plaintiff's  husband.  But  Galbraith  & 
Co.  have  nothing  to  do  with  the  matter. 
They  are  certainly  the  ship's  brokers ;  but 
further  than  that  they  have  no  interest 
in  the  ship  or  her  management.  The 
action  is  not  properly  brought  against 
them;  and  it  is  clear  they  have  been 
joined,  and  the  writ  has  been  issued 
against  and  served  on  them,  with  the  sole 
view  of  enabling  the  plaintiff  to  issue  a 
concurrent  writ  against  Dunlop  &  Sons. 

An  affidavit  filed  on  behalf  of  the  plain- 
tiff suggests  that  the  deceased  was  invited 
to  go  on  board  the  ship  and  assist  in  un- 
loading by  Galbraith  &  Co.,  and  that  they 
are  therefore  proper  parties;  but  one  of 
the  firm  has  filed  an  affidavit  shewing  that 
on  the  arrival  of  the  ship  in  dock  the 
master,  in  the  ordinary  course  of  business, 
2E 
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signed  the  manifest  requesting  the  joint 
committee  of  the  dock  to  discharge  the 
cargo  at  the  usiial  rates  of  discharge 
printed  on  the  back  of  the  manifest,  and 
that  it  was  upon  such  instructions  that 
the  discharge  was  carried  out,  and  not 
upon  instructions  irom  Gralbraith  <k  Co., 
who  made  no  agreement  at  all,  nor  in- 
vited the  deceased,  a  servant  of  the 
joint  committee,  to  go  on  board.  It 
is  submitted  that  it  is  for  the  plaintiff 
to  bring  herself  within  the  language  of 
Order  XI.  rule  1,  clause  (5r),and  shew  that 
she  has  properly  brought  an  action  against 
persons  within  the  jurisdiction,  before  she 
can  be  entitled  to  serve  persons  out  of  the 
jurisdiction.  The  plaintiff  has  failed  to 
do  this,  and  the  learned  Judge  had  no 
power  to  order  service  on  Dunlop  &  Sons 
in  Scotland. 

Htm.  B.  Coleridge,  Q.C.,  and  W,  H. 
Roberts,  for  the  plaintiff. — It  is  submitted 
that  the  plaintiff  will  be  able  to  shew  that 
she  is  entitled  to  come  under  the  ruling 
in  Heaven  v.  Pender  (1). 

[Hawkins,  J. — You  do  not  want  a 
strong  probability,  but  one  strong  enough 
to  go  to  the  jury.  Still,  we  cannot  allow 
a  course  which  is  obviously  only  colour- 
able.] 

There  is  no  reason  to  assume  that  in 
the  present  case.  Where  there  are  two 
parties  involved,  and  there  is  an  alternative 
cause  of  action,  it  is  submitted  the  writ 
ought  to  go — Masaey  v.  Heynes  dc  Co  (2). 

[Hawkins,  J. — It  is  much  in  the  in- 
terest of  justice  to  avoid  separate  actions. 
The  liability  of  either  party  cannot  be 
known  till  the  trial  of  the  action,  and  this 
may  perhaps  be  more  fairly  tried  in  an 
action  against  both  parties.] 

The  object  is  only  to  try  the  question 
of  liability. 

[At  this  point  they  were  stopped.] 

Hawkins,  J. — I  am  of  opinion  that, 
upon  the  authorities,  the  view  presented 
to  us  on  behalf  of  the  plaintiff  is  the 
correct  one.     But,  apart  from  authority, 

I  should  for  my  own  part  be  perfectly 

(1)  62   Law   J.   Rep.   Q.B.   702 ;  Law    Rep. 

II  Q.B.  D.  603. 

(2)  67    Law   J.  Rep.   Q.B.   521 ;  Law    Rep. 
21  Q.B.  D.  330. 


willing  to  take  that  view,  for  this  reason : 
if  there  be  in  a  plaintiff  an  honest  belief 
that  he  has  a  cause  of  action  against  any 
one,  he  has  a  right  to  sue  him.  It  does 
not,  and  need  not,  follow  that  he  has  in 
reality  a  cause  of  action ;  but  where  a 
plaintiff  has  a  reasonable  semblance  of 
a  cause  of  action,  there  is  nothing  to  pre- 
vent his  issuing  a  writ.  The  plaintiff's 
legal  advisers  may  themselves  have  rea- 
sonable doubts  on  the  subject,  and  may 
suspect,  more  particularly  where  there  are 
two  defendants,  that  it  is  £ar  from  certain 
whether  either  is  liable,  or  whether  one 
may  be  liable  rather  than  the  other. 
The  case  may  be  one  in  which  both  could 
not  be  liable,  but  in  which  one  would 
probably  be  so.  I  cannot,  for  my  part, 
see  the  justice  of  saying  that,  befca«  a 
plaintiff  knows  the  facts,  he  is  to  choose 
definitely  between  two  doubtful  defen- 
dants ;  nor  does  it  seem  to  me  reasonable 
that,  without  knowledge  of  the  fsicts,  or  of 
the  shape  the  case  may  assume,  he  should 
be  called  upon  to  make  a  final  selection, 
even  though  one  of  the  defendants,  as  in 
the  case  before  us,  is  out  of  the  juris- 
diction. I  am  therefore  of  opinion  that 
thp  order  for  the  service  of  this  writ  in 
Scotland  was  properly  made,  and  the  writ 
properly  issued. 

Lord  Colebidoe,  C.J. — I  agree. 

The  defendants,  Dunlop  &  Sons,  ap- 
pealed. 

Joseph  Wcdton,  Q.C,  and  HoUams,  for 
the  defendants. — The  order  for  service  of 
the  writ  out  of  the  jurisdiction  was  not 
properly  made.  In  order  to  bring  the 
case  within  the  provisions  of  Order  XI. 
rule  1  (g)y  the  plaintiff  must  shew  that  the 
action  has  been  properly  brought  against 
some  other  person  duly  served  withm  the 
jurisdiction.  This  condition  has  not  been 
fulfilled  by  the  plaintiff.  No  doubt,  if 
there  is  a  bona  fide  alternative  cause  of 
action,  then  a  writ  may  be  served  out  of 
the  jurisdiction  under  Order  XI.  rule  1 
{g) ;  but  this  is  an  action  for  a  tortf  and 
the  plaintiff  is  here  attempting  to  create 
a  duty,  so  &r  as  the  defendants  the  ship- 
brokers  are  concerned,  by  alleging  that 
plaintiffs  husband  went  on  board  the  ship 
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WUted  V.  OaOtraUh  J^  Co.,  App. 
by  their  invitation,  which  is  the  only  feust 
stated  except  that  of  employment  by  the 
defendants.  The  Court  is  entitled  to  see 
-w^hether  the  shipbrokers  have  been  bona 
fide  made  defendants.  The  plaintLff  can- 
not possibly  succeed  as  against  them,  and 
the  sole  object  of  joining  them  was  to 
enable  the  plaintiff  to  bring  the  ship- 
owners in  as  defendants  under  Order  XI. 
rule  1  (g\  Maaaey  v.  Heynea  ds  Co,  (2) 
shews  that  such  a  case  as  this  does  not 
oome  within  the  rule  at  all.  This  is  not 
a  bona  fide  action  as  against  the  ship- 
brokers. 

B.  Coleridge,  Q,C,,  and  W.  H,  RobertSy 
for  the  plaintiff. — ^The  action  is  properly 
brought  against  the  shipbrokers.  It  is 
not  necessary  for  the  plaintiff  to  shew 
that  they  are  '^  necessary  or  proper  parties  *' ; 
the  burden  of  proving  that  lies  on  the 
defendants.  If  no  question  of  jurisdic- 
tion arose  it  could  not  be  maintained. 
The  Court  must  go  the  length  of  saying 
that  even  if  both  sets  of  defendants  were 
within  the  jurisdiction,  yet  the  action  is 
one  such  as  could  not  properly  be  brought 
against  them.  Where  there  is  a  cause  of 
action  against  one  or  other  of  two  parties, 
then  the  writ  ought  to  be  allowed  to  be 
served  on  the  party  who  is  not  within  the 
jurisdiction — Massey  v.  Heyriee  dh  Co,  (2). 
The  question  is,  what  was  the  position  of 
af&drs  at  the  time  of  the  service  of  the 
writ !  The  shipbrokers  knew,  or  ought  to 
have  known,  the  condition  of  the  ship. 
The  plaintiff  will  be  able  to  shew  that  her 
husband  went  on  board  at  the  invitation 
of  the  brokers,  and  consequently  a  priiaa 
/aeie  case  has  been  made  out  against 
them. 

\Hea/f)en  v.  Pender  (1),  Indermawr  v. 
Dames  (3),  and  John  v.  Bacon  (4)  were 
referred  to.] 

Wakon,  Q.C,  replied. 
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against  the  owners  of  a  ship,  who  are  in 
Scotland,  and  against  their  l»rokers.  The 
theory  of  the  case  is  that  one  or  other  of 
that  set  of  defendants  is  liable.  The  rule 
in  question  was  recast  some  years  ago 
with  great  care,  and  it  is  admitted  on  behalf 
of  the  plaintiff  that  there  is  no  way 
under  the  Rules  of  Court  by  which  ship- 
owners who  live  in  Scotland  can  be  sued 
in  England  unless  they  can  be  brought 
within  the  terms  of  Order  XI.  rule  1  (g). 
It  IB  said  that  the  action  has  been  properly 
brought  against  the  brokers,  and  that  the' 
Scotch  owners,  if  not  '^  necessary  "  parties, 
are  at  any  rate  '*  proper "  parties  to  the 
action  within  the  meaning  of  that  rule. 
There  is,  however,  a  very  easy  method  of 
testing  that  question  as  a  matter  of  good 
sense — ^namely,  by  seeing  whether,  if  both 
these  sets  of  defendants  had  been  in  this 
country,  the  plaintiff  would  have  sued  the 
brokers,  because,  if  she  would  not,  then  it 
is  inevitable  that  they  have  been  put  in 
as  defendants  simply  for  the  purpose  of 
bringing  in  the  Scotch  owners.  If  that 
be  so,  then  the  rule  does  not  apply.  I 
think  this  is  not  a  bona  fide  action  ;  it  is 
one  brought  against  defendants  who  are 
within  the  jurisdiction,  which  cannot  be 
maintained  against  them.  I,  therefore, 
think  that  the  appeal  must  be  allowed. 

Kay,  L.J. — I  am  of  the  same  opinion, 
although  I  have  arrived  at  that  conclusion 
with  regret.  I  have  looked  carefiilly 
through  the  statement  of  claim,  and  it 
seems  to  me  that  in  every  paragraph  the 
pleader  felt  a  difficulty  in  making  a  case 
against  the  brokers.  I  think  they  were 
put  in  as  defendants  merely  for  the  pur- 
pose of  suing  the  Scotch  owners.  The 
appeal  must  therefore  succeed. 

Appeal  allowed. 


LiNDLBY,L.J. — The  question  is  whether      Solicitors— F.    Deakin,  for  plaintiff;  Hollams 
thisis  a  proper  case  for  allowing  service  of  *  ^-  ^°^  defendant, 

a  writ  of  summons  out  of  the  jurisdiction 
under  Order  XI.  rule  1  (g).  The  action 
is  brought  under   Lord   Campbell's  Act 

(3)  36  Law   J.  Rep.    C.P.  181 ;    Law  Rep. 
2C.P.311. 

(4)  39  Law  J.   Rep.    C.P.  366 ;    Law    Rep. 
^C.P.437. 
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ROBINSON  V.   CALDWELL   AND 
ANOTHER. 


Practice — Pleading  8 — Joinder  of  Issue — 
Notice  of  TriaJr—Ordfir  XXIIL  rales  1 
and  ^—Ord&r  XXVII,  rule  U— Order 
XXXVI  rules  n  andlb. 

Notice  of  trial  ca/nnot  he  given  unless  a 
reph/  has  been  ddiveredy  or  unless  twenty- 
one  days  have  elapsed  since  the  delivery  of 
the  defence. 

This  was  the  plaintifif's  appeal  from 
Kennedy,  J.,  at  chambers,  who,  upholding 
the  Master,  had  ordered  the  notice  of 
trial  and  entry  thereof  in  the  action  to 
be  set  aside.  The  writ,  indorsed  with  the 
statement  of  claim,  was  issued  the  9th  of 
November,  1892.  The  defence  was  de- 
livered on  the  10th  of  January,  1893. 
The  plaintiff  delivered  no  reply,  but  on 
the  16th  of  January  served  notice  of 
trial,  and  on  the  18th  of  January  set  the 
action  down  for  trial.  The  learned  Judge 
at  chambers  was  of  opinion  that,  as  the 
plaintiff  had  delivered  no  reply,  he  was 
not  entitled  to  give  notice  of  trial  before 
the  expiration  of  the  twenty-one  days 
Umited  by  Order  XXIII.  rule  1.  The 
question  turned  upon  the  construction  of 
the  following  Kules  of  the  Supreme 
Court,  1883 : 

Order  XXII  I.  rule  5  :  "As  soon  as 
any  party  has  joined  issue  upon  the  pre- 
ceding pleading  of  the  opposite  party,  .  .  . 
or  has  made  de&ult  as  mentioned  in 
Order  XXVII.  rule  13,  the  pleadings  as 
between  such  parties  shall  be  deemed  to 
be  closed  " 

Order  XXVII.  rule  13  :  "  If  the  plain- 
tiff does  not  deliver  a  reply  ....  within 
the  period  allowed  for  that  purpose,  the 
pleadings  shall  be  deemed  to  be  closed  at 
the  expiration  of  that  period,  and  all  the 
material  statements  of  &ct  in  the  plead- 
ing last  dehvei^  shall  be  deemed  to  have 
been  denied  and  put  in  issue." 

Order  XXXVI.  rule  11  :  "Notice  of 
trial  may  be  given  in  any  cause  or  matter 
by  the  plaintiff,  .  .  .  Such  notice  may  be 
given  with  the  reply  (if  any),  whether 
it  closes  the  pleadings  or  not,  or  at  any 
time  after  the  issues  of  fact  are  ready  for 
trial."  Rule  15  :  "  Notice  of  trial  shall 
be  given  before  entering  the  trial,  and 


the  trial  may  be  entered  notwithstanding 
that  the  pleadings  are  not  closed,  pro- 
vided that  notice  of  trial  has  been  given." 

E,  U.  BuUwi,  for  the  plaintiff.-— In  this 
case  the  claim  indorsed  on  the  writ  was  for 
20,000  fully  paid-up  shares  at  1^.  a  share; 
and  the  defence,  that  the  shares  h»i 
never  been  received.  Immediately  this 
defence  was  delivered,  the  issues  of  fiicb 
were  ready  for  trial.  No  reply  coold 
have  been  anything  more  than  a  simple 
joinder  of  issue.  And  it  is  submitted 
that  there  was  no  necessity  for  any 
joinder  of  issue.  Order  XXVII.  rule  13 
provides  that,  if  no  reply  is  delivered,  the 
pleadings  are  to  be  deemed  to  be  closed. 
But  Order  XXXVI.  rule  11  goes  fur- 
ther, and  provides  that  notice  of  trial 
may  be  given,  and  the  trial  entered,  whe- 
ther the  reply  (if  any)  closes  the  plead- 
ings or  not;  and  rule  15  of  the  same 
Order  allows  the  plaintiff  to  do  this,  not- 
withstanding the  pleadings  are  not  closed. 
The  mere  fact  of  the  plaintiff  giving 
notice  of  trial  shews  that  he  does  not 
intend  to  deliver  any  further  pleading. 
By  delivering  no  reply  he  shews  he  i* 
content  to  assume  that  issue  is  joined. 
He  has  a  right  to  do  so  here,  because  the 
issues  of  fact  are  ready  for  trial.  If  i^ 
be  held  that  he  is  wrong,  the  effect  on 
the  practice  will  be  that,  in  order  to  set  a 
cause  down  as  soon  as  defence  is  delivered, 
the  plaintiff  will  have  to  incur  the  ex- 
pense of  a  reply,  and  in  many  cases  he 
driven  to  deliver  a  fictitious  reply. 

T,  Tyrrell  Paine,  for  the  defendants.— 
It  is  submitted  that  the  Master  and  Judge 
were  right.  The  plaintiff  relies  on  the 
wording  of  Order  XXXVI.  rule  15 ;  but 
this  riSe  must  be  read  in  conjunction 
with  rule  11  of  the  same  Order.  Their 
provisions,  taken  together,  amount  to 
this :  that  notice  of  trial  may  be  given 
with  the  reply,  although  the  pleadings 
are  not  closed — that  is  to  say,  although 
the  reply  itself  is  ineffectual  to  close 
them,  but  the  reply  is  not  dispensed  with. 
A  point  similar  to  the  present  arose  under 
Order  XXXVI.  rule  3  of  the  Rules  of 
1875,  in  The  Metropolitan  Inner  Cirde 
Railway  v.  The  Metropolitan  Railway  (1)> 

(1)  47  Law  J.  Rep.  Excb.  605;  Law  Bep- 
6  Bx.  D.  196. 
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JSohinson  v.  CaldweU. 
where  notice  of  trial  had  been  delivered 
without  a  reply,  and  Kelly,  C.B.,  and 
Stephen,  J.,  held  it  impossible  to  enter 
the  action  for  trial  till  the  pleadings  were 
closed.  It  was  to  meet  this  difficulty 
that  Order  XXXVI.  rule  11  of  the  pre- 
sent rules  was  framed,  so  that  notice  of 
trial  might  be  given  with  the  reply,  whe- 
ther, in  point  of  &ct,  it  closed  the  proceed- 
ings or  not.  Had  the  plaintiff  here  been 
content  to  wait  for  the  twenty -one  days 
provided  by  Order  XXIII.  rule  1,  he 
might  have  deemed  the  pleadings  to  be 
clo83d  in  the  terms  of  Order  XXVII. 
rule  13,  and  have  served  notice  of  trial. 
But  if  he  is  desirous  to  hasten  matters, 
he  must  deliver  a  reply  with  his  notice  of 
trial. 

£!iORD  CoLERiDOE,  C.J. — The  good  sense 
er  seems  to  be  with  Mr.  BuUen,  for 
by  Order  XXVII.  rule  13,  when  nothing 
is  said,  everything  shall  be  taken  to  be 
denied.] 

That  is  so,  no  doubt ;  but  not  until  the 
expiration  of  twenty-one  days.  Here  the 
plaintiff  practically  says  he  has  joined 
issue  by  giving  notice  of  trial,  but  it  is 
submitted  this  cannot  be  done.  It  is 
open  to  him  to  give  notice  of  trial  with 
his  reply,  which  he  can  deliver  as  soon  as 
he  pleases. 

[Hawkins,  J. — Three  weeks  are  allowed 
for  reply,  and,  in  defiiult,  the  pleadings 
are  to  be  deemed  closed  as  if  issue  had 
been  joined.  Then,  again,  it  is  open  to 
the  plaintiff  to  join  issue  by  delivering 
his  reply  with  his  notice  of  trial.  It 
seems  to  me  that  a  notice  of  trial  by  itself 
is  not  a  joinder  of  issue.] 

The  rules  say  practically  that  the  plead- 
ings may  be  closed  in  two  ways,  but  the 
plaintiff  here  insists  that  there  is  a  third 
way,  and  the  notice  of  trial  itself  effects 
a  practical  joinder  of  issue. 

BuUen,  in  reply. — Here  the  issues  of 
feet  are  ready  for  trial,  and  there  is  no 
hardship  on  the  defendants,  even  if  the 
notice  of  trial  be  treated  as  closing  the 
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statement  of  claim,  and  the  defence  has 
been  delivered.     The  plaintiff,   however, 
has  not  replied,  but  has  delivered  notice 
of  trial,  and  nothing  more.     It  is  impor- 
tant that  we  should  look  carefully  to  the 
rules.    Now,  Order  XXXVI.  rule  11  pro- 
vides that  notice  of  trial  "  may  be  given 
with  the  reply  (if  any)  whether  it  closes 
the  pleadings  or  not,  or  at  any  time  after 
the  issues  of  &ct  are  ready  for  trial.''     I 
think  the  words  "  whether  it  closes  the 
pleadings  or  not "  do  contemplate  a  reply. 
Then  Order  XXVII.  rule  13  is,  that  if 
the  plaintiff   does  not  deliver    a    reply 
within  three  weeks  from  the  delivery  of 
defence,  the  period  allowed  for  that  pur- 
pose, '^  the  pleadings  shall  be  deemed  to 
be  closed  at  the  expiration  of  that  period, 
and  all  material  statements  of  fact  in  the 
pleading  last  delivered  shall  be  deemed  to 
have  been  denied  and  put  in  issue.''   That 
is  not  the  case  here ;  the  plaintiff  has  not 
waited  for  the  three  weeks.     Mr.  Bullen 
relied  on  Order  XXXVI.  rule  11,  but  as 
no  reply  has  been  delivered,  it  is,  in  my 
opinion,  inapplicable.     Now  the  question 
arises,  are  the  issues  of  &ct  here  ready 
for  trial  without  a  joinder  of  issue  1     It 
seems  to  me  that,  without  a  reply,  they 
can  be  at  issue  by  the  operation  of  Order 
XXVII.  rule  13,  which  permits  pleadings 
to  be  deemed  to  be  closed.     That  is  so,  no 
doubt,  but  only  at  the  expiration  of  the 
period  of  three  weeks.  Therefore,  unless  the 
plaintiff  takes  the  simple  course  of  joining 
issue  at  once,  and  delivering  his  reply  with 
his  notice  of  trial,  he  is  driven  by  the  ope- 
ration of  Order  XXVII.  rule  13  to  wait 
till  the  arrival  of  the  period  when  the 
pleadings  are  deemed  to  be  closed. 

Hawkins,    J. —  I    am    of    the    same 
opinion. 

Appeal  dismissed. 


Solicitors— W.  H.  Hudson,  for  plaintiflE ;  G.  M. 
Folksrd,  for  defendants. 


Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  view  taken  by  the  Master  and 
the  learned  Judge  at  chambers  is  the  right 
one,  and  must  be  upheld.  Here  a  writ 
has  been  issued  properly  indoi-sed  with  a 
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Practice  —  Costs  —  Action  brought  in 
High  Cov/rt  which  could  have  been  com- 
menced  in  Coimty  Court — Action  remitted 
to  County  Court — Less  than  201.  recovered 
-—County  Courts  Act,  1888  (51  (£r  52  Vict, 
c.  43),  M.  65  and  116. 

By  section  66  of  the  County  Courts  Act, 
1888,  where  an  action  of  contract  is  ordered 
to  be  tried  in  a  Cou/nty  Court,  ^*  the  costs 
o/ the  pa/rties  in  respect  of  proceedings  suh- 
sequffnt  to  the  order  of  the  Judge  of  the 
High  Court  shaU  be  (dUnved  ousoording  to 
the  scale  of  costs  for  the  time  being  in  use 
in  the  County  Courts,  and  the  costs  of  the 
ordery  and  aU  proceedings  previously  there- 
to, shall  be  allowed  according  to  the  scale  of 
isostsfor  the  time  being  in  use  in  the  Supreme 
Court"  By  section  116,  ^^with  respect  to 
am/y  action  brought  in  the  High  Court  which 
could  have  been  commenced  in  a  County 
Court,  if  in  am.  action  fotmded  on  contract 
the  plai/ntiff  shall  recover  a  sum  less  than 
201.,  he  shall  not  be  entitled  to  cmy  costs  of 
the  action,  .  .  .  u/nless  in  any  such  a^jtion 
a  Judge  of  the  High  Cov/rt  certifies  that 
there  was  sufficient  reason  for  bringing  the 
action  in  that  Court,  or  unless  the  High 
Court,  or  a  Judge  thereof  at  chambers, 
shaU  by  order  allow  costs."  An  action 
of  contract  which  could  have  been  com- 
menced in  a  County  Court  vxis  remitted 
wnder  the  provisions  of  section  65  to  a 
County  Court.  The  plaintiff'  having 
recovered  judgment  for  a  sum  less  than 
201., — Held,  that  section  116  was  applic- 
able, that  it  engrafted  an  exception  upon 
section  65,  and  thaJt  the  plaintiff  was  not 
entitled  to  any  costs  of  the  action. 

Karris  v.  Judge  (61  Law  J.  Rep.  Q.B. 
577;  Law  Rep.  [1892]  2  Q.B.  565) 
commented  on. 

Appeal  from  a  decision  of  the  Judge  of 
the  City  of  London  Court. 

The  plaintiff  brought  an  action  in  the 
High  Court  to  recover  a  sum  of  271.  lOs. 
for  goods  sold  and  delivered.  The  defen- 
dant pleaded  a  set-off  amounting  to  8/.  2s. 
The  action  was  remitted  from  the  High 
Court  to  the  City  of  London  Court  under 
section  65  of  51  &  52  Vict.  c.  43,  and  was 
tried  by  consent  before  the  Registrar,  who 


found  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  his  claim,  and  the 
defendant  the  amount  of  his  set-off.  He 
accordingly  entered  judgment  for  the 
plaintiff  for  1 91.  8«.  The  plaintiff  carried 
in  a  bill  of  costs,  but  the  Registrar  was  of 
opinion  that  he  had  no  power  to  tax  it  by 
reason  of  section  116,  sub-section  1,  of  51 
&  52  Vict.  c.  43.  The  plaintiff  appealed 
from  the  Registrar's  refusal  to  tax.  Tbe 
Judge  upheld  the  Registrar's  decision, 
but  gave  leave  to  appeal  on  the  quesdon 
whe&er  a  plaintiff  is  entitled  to  any  costs 
if  he  recovers  less  than  201.  in  an  action 
commenced  in  the  High  Court  and  re- 
mitted to  a  County  Court. 
The  plaintiff  appealed. 

Hums  Williams  and  Herdmam,  for  the 
plaintiff. — Section  116  of  the  County 
Courts  Act,  1888,  does  not  apply  to  actions 
remitted  to  the  County  Court  under  sec- 
tion 65.  In  the  case  of  Harris  v.  Jud^e 
(1)  it  was  decided  that  a  Judge  of  the 
High  Court  has  no  jurisdiction  to  certify 
for  costs  under  section  116  in  an  action 
transferred  from  the  High  Court  to  the 
County  Court  under  section  65.  Section 
116  only  applies  where  an  action  which 
might  have  been  commenced  in  the  County 
Court  is  brought  and  carried  through  in 
the  High  Court.  The  present  action  was 
ordered  to  be  tried  in  the  County  Court 
under  section  65,  which  provides  that  the 
costs  of  the  parties  in  respect  of  proceed- 
ings subsequent  to  the  order  "  shall  be 
allowed  according  to  the  scale  of  costs  for 
the  time  being  in  use  in  the  County 
Courts."  Section  5  of  30  <k  31  Vict,  c 
142,  which  is  now  repealed,  provided  that 
the  "  Judge  "  should  give  the  certificate 
in  a  case  like  the  present ;  and  it  was  held 
that  the  County  Court  Judge  was  included 
under  that  term,  and  that  he  was,  there- 
fore, the  proper  person  to  give  the  certi- 
ficate— Taylor  v.  Cass  (2)  ;  but  section  116 
of  the  Act  of  1888  expressly  says  that  it 
shall  be  given  by  "  a  Judge  of  the  High 
Court."  The  object  of  the  section  was  to 
get  rid  of  the  decision  in  Taylor  v.  Ca» 
(2) ;  but  section  65  was  inserted,  and  an 
action  remitted  under  that  section  he- 

(1)  61    Law  J.  Rep.    Q.B.  677 ;   Law  Bep. 
[1892]  2  Q.B.  565. 

(2)  Law  Rep.  4  C.P.  614. 
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comeB  a  County  Court  action,  and  a  plain- 
tiff  recovering  less  than  201.  is  entitled  to 
costs  on  the  County  Court  scale. 

ffcMinstein,  for  the  respondent,  was 
not  called  upon  to  argue. 

LoBD  CoLBRiDOB,  C.J. — It  appears  to 
me  that  in  this  case  the  decision  of  the 
County  Court  Judge  was  right.     What- 
ever may  have  been  the  case  before  the 
Act  of  1888,  it  seems  clear  that  since  that 
Act  the  jurisdiction  of  allowing  costs  where  • 
a  plaintiff  in  a  remitted  action  recovers 
less  than  201.  is  not  vested  in  the  County 
Court  Judge.     That  is  all  that  we  have  to 
decide.     The  case  of  Taylor  v.  Vcua  (2) 
was  relied  upon  on  behalf  of  the  appellant. 
I  am  not  convinced  by  that   case.      It 
seems  to  me  very  unsatisfactory.  I  should, 
however,  yield  to  it  if  we  were  dealing 
with  a  case  under  the  earlier  Act;  but  as 
the  Act  of  1888  is  inconsistent  with  that 
decision,  it  can  no  longer  be  treated  as  an 
authority.     The  Act  of  1888  is  to  be  con- 
strued in  its   plain  literal   sense,  unless 
some   monstrous  result  follows  from  so 
construing  it.     The  words  of  the  Act,  if 
they  are  good  sense,  are  to  be  followed. 
In  the  present  case  I  do  not  agree  that 
the  enactment  is  an  unwise  one,  and  sec- 
tion  116  is  express    upon    the  present 
point :  "  If  in  an  action  foimded  on  con- 
tract the  plaintiff  shall  recover  a  sum  less 
than  20Ly  he  shall  not  be  entitled  to  any 
costs  of  the  action."     There  can  be  no 
doubt  as  to  the  meaning  of  that.     The 
costs  in  such  a  case  are  expressly  taken 
away  from  the  plaintiff  by  plain  and  un- 
ambiguous words.      But  then  it   is  said 
that  in  sub-section  2  there  is  a  provision 
which  shews  thnt  that  was  not  intended, 
because  of  the  qualification,  '*  unless  in 
any  such  action  ....  a  Judge   of  the 
High  Court  certifies  that  there  was  suffi- 
cient reason  for  bringing  the  action  in  that 
Court."    Now  the  only  person  empowered 
to  interfere  is  a  "Judge  of  the  High 
Court."    The  section  does  not  merely  say 
a  "Judge."     The  old  enactment,  section 
5  of  30  &  31  Yict.  c.  142,  did  so ;  but  in 
section  116  of  the  later  Act  the  provision 
is  different.     The  expression  "  Judge  of 
the  High  Court "  cannot  include  a  County 
Court  Judge.     That  cannot  possibly  be 
contended,  and,  therefore,  all  the  circum- 


255 


stances  put  forward  as  arguments  are 
destroyed  by  the  clear  and  unambiguous 
words  of  the  section. 

But  then  it  was  said  that  these  words 
have  received  a  judicial  construction  from 
the  Court  of  Appeal.  If  there  had  been 
a  decision  of  the  Court  of  Appeal  upon 
the  question,  I  should  feel  bound  to  defer 
to  it ;  but  the  case  of  Harris  v.  Jvdge  (1), 
so  far  from  helping  the  plaintiff,  is  against 
him.  It  is  to  be  observed  that  that  was 
an  action  commenced  in  the  High  Court 
to  recover  a  sum  of  34^.,  and  transferred 
to  the  County  Court,  where  the  plaintifife 
obtained  judgment  for  more  than  20^., 
though  less  than  50Z.,  and  then  sought  to 
obtain  a  certificate  for  costs  under  section 
116.  The  Lords  Justices  held,  however, 
that  the  High  Court  had  no  jurisdiction 
to  certify. 

They  all  three  held  that  section  116 
applies  to  transferred  actions,  and  there- 
fore that  the  plaintiff  should  have  brought 
his  action  in  the  County  Court,  under 
peril  of  losing  costs.  The  provision  is,  I 
think,  a  wise  one.  It  seems  to  me  that 
the  Legislatui-e  has,  in  effect,  said,  We  can- 
not prevent  a  plaintiff  bringing  his  action 
in  the  High  Court ;  but  if  he  chooses  to 
take  that  course,  which  in  many  cases  is 
undoubtedly  oppressive,  he  must  take  this 
risk,  that  if  he  &ils  to  recover  20Z.  or  up- 
wards in  an  action  of  contract,  he  shall 
lose  all  costs.  Not  only  is  that  construc- 
tion in  accordance  with  the  words  of  the 
section,  but  also  with  the  raitio  decidendi 
of  Harris  v.  Judge  (1). 

Cave,  J. — I  am  of  the  same  opinion. 
The  question  is  whether  this  case  is 
governed  by  section  65,  or  by  section  116 
of  the  County  Courts  Act,  1888.  By 
section  65,  which  applies  to  actions  of  con- 
tract brought  in  the  High  Court,  and 
which  includes  actions  which  could  not 
have  been  commenced  in  the  County 
Court,  the  costs  of  the  parties  in  respect 
of  proceedings  subsequent  to  an  order 
remitting  an  action  to  the  County  Court 
'*  shall  be  allowed  according  to  the  scale  of 
costs  for  the  time  being  in  use  in  the 
County  Courts,  and  the  costs  of  the  order 
and  all  proceedings  previously  thereto 
shall  be  allowed  according  to  the  scale  of 
costs  for  the  time  being  in  use   in   the 
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Supreme  Court."     Now  that  is  a  general 
provision.     I  do  not  apprehend,  however, 
that  there  is  anything  to   prevent  the 
Legislature  from  introducing  an  exception 
to  that  enactment,  and  I  think  they  have 
in  &ct  done  so    by  section  116.     That 
section  does  not  apply  to  all  the  actions 
included  in  sectiofi  65,  but  only  to  "  ac- 
tions brought  in  the  High  Court  which 
could  have  been  commenced  in  a  County 
Court."      In  my  opinion  it   engrafts  an 
exception  upon  the  earlier  provision.    The 
case  of  Harris  y.  Judge  (1)  is  an  authority 
for  saying  that  section  116  applies  to  re- 
mitted actions.     It  shews  that  the  section 
applies,  not  only  to  actions  remaining  in 
the  High  Court,  but  also  to  actions  tiuns- 
ferred  to  the  County  Court.      All  the 
Lords  Justices  say  so.     The  judgment  of 
Lord  Justice  Lindley  is  not,  perhaps,  so 
clear  upon  the  point  as  those  of  the  other 
members  of  the  Court,  but  it  really  comes 
to  the  same  thing.      The  other   Lords 
Justices  were  express  upon  the  subject, 
and    Lord    Justice    Kay  put  it  in  the 
strongest  possible  language.       ''  Section 
65,"   he    said,   '' empowers    a    Judge  at 
•chambers  to  transfer  any  actions  in  which 
not  more  than  100?.  is  claimed  to  a  County 
Court,  and  provides  that  when  the  order 
is  made  '  the  action  and  all  proceedings 
therein  shall  be  tried  and  taken  in  such 
Court  as  if  the  action  had  been  originally 
commenced   therein.'      The   costs   subse- 
quent to  the  transfer  are  to   be  on  the 
Oounty  Court  scale,  '  and  the  costs  of  the 
order  and  all  proceedings  previously  there- 
to shall  be  allowed  on  the  High  Court 
scale.'     After  such  transfer  therefrom,  the 
Judge  of  the  High  Comrt  has  no  further 
jurisdiction  in  the  action.     And  as  to  costs, 
if  less  than  601.  is  recovered,  in  my  opinion 
section  116  applies,  and  not  section  65,  and 
only  County  Court  costs  can  be  given  as 
to  any  part  of  the  action."     He  did,  there- 
fore, express  the  conviction  that  section  65 
was  qualified  by  section  116,  and  that  the 
latter  section  applied  to  all  actions  brought 
in  the  High  Court  which  might  have  been 
-commenced  in  a  County  Court,  if  trans- 
mitted to  a  County  Court.    Following  that 
out,  it  is  clear  that  a  plaintiff  is  not  en- 
titled to  any  costs  in  a  transferred  action 
unless  he  recovers  a  simi  of  20/.  or  up- 
wards.     In  Harria  v.    Judge  (1)    Lord 


Justice  Lindley  no  doubt  said  that  in  such 
an  action  the  County  Court  Judge  mufik 
apply  the  rules  in  section  116.    I  have  a 
difficulty  in  following  that,  and  the  oiher 
Lords  Justices  do  not  seem  to  h^ve  asae&ted 
to  it.     But,  however  that  may  be,  it  is 
admitted  that  in  this  case  the  plaintiff  did 
not  ask  for  any  certificate  from  the  County 
Court  Judge.    His  case  is  that  he  is  en- 
titled to  costs  without  any  such  certificate. 
It  is  clear,  I  think,  upon  the  authority  of 
ff arris  v.  Judge  (1),  that,  at  all  events  in 
the  absence  of  such  a  certificate,  which  ihe 
plaintiff  has  not  got,  and  perhaps  ooold 
not  have  obtained  from  the  County  Court 
Judge,  he  could  not  require  the  Registnir 
to  tax  his  costs,  and  that  the  Judge  was 
right  in  so  holding. 

Appeal  dismissed. 


Solicitors — Henry  Pumfrey,  for  plaintiff;  Prince, 
Ayre8  Sc  Austin,  for  defendant. 


1892.     ")  THE   LONDON   COUNTY  COUNCIL  V. 
Nov.  1.  J  CikBWARDINE. 

Local  Government — Control  o/Sky-Signi 
by  ComUy  Council — London  Sky-Signs 
Act,  1891  (54  <fc  65  Vict.  c.  Ixxviii.),  ss.  6 
and  13. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  40.] 


1 892       (  ^^^    GUARDIANS     OF    WOODSTOCK 
Nov    1     i     ^^^ON    V.     THE    OUAJBIDLANS    OF 
•      '  (    SraPTON-ON-STOUR. 

Poor  Law — Settlement  by  Apprentiei- 
ship — Instrvment  of  ApprenticetMp  |wr- 
porting  to  be  an  Indenture,  but  not  undsr 
seal—S  WiU.  d&  M.  c.  11.  *.  8,  as  amended 
by  31  Geo.  2.  c.  11.  s.  1. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  43.] 
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[IN  THE   COURT   OP  APPEAL.] 
1892.      I       CARLILL   V.    THE   CAEBOLIC 
Dec.  6,  7.  )  8M0KB   BALL   COMPANY.* 

OorUra>ct — Protnise  by  Advertisement — 
OiyridiitMTir-y-Performarice  of  Condition — 
Vonsideration  —  Notice  of  Acceptance  — 
Wagering  Contract — Contract  of  hisiir- 
ance—S  &  9  Vict.  c.  109— U  Geo.  3.  c.  48. 
«.  2. 

The  defendants  advertised  that  they  would 
pay  1001.  to  any  person  who  contracted  in- 
Jlitenza  afUr  using  their  carbolic  smoke 
ball  for  a  specified  period  in  a^xordance 
with  directions  supplied.  The  plaintiff 
bought  and  used  a  smoke  baUfor  the  period 
and  in  accordance  toith  the  directions,  and 
afterwards  contracted  influenza  : — Held 
{affirming  a  decision  of  Hawkins,  J.), 
that  the  advertisement,  coupled  with  the 
performance  of  the  condition  by  the  plain- 
tiff, constituted  a  contract  on  the  part  of 
the  defendants  to  pay  the  plaintiff  lOOl, ; 
that  such  contract  was  not  of  a  wagering 
character  within  8  <l&  9  Vict.  c.  109,  nor  a 
policy  of  insuramM  unthin  14  Geo.  3.  e. 
48.  8.  2;  and  that  the  plaintiff  was  en- 
titled to  recover  the  \00h 

This  was  an  appeal  from  the  decision  of 
Hawkins,  J.  (reported  61  Law  J.  Rep. 
<J.B.  696;  Law  Rep.  [1892]  1  Q.B.  256). 

The  fecte  are  fully  stated  in  the  report 
of  the  proceedings  in  the  Court  below, 
and  for  the  purpose  of  this  report  may  be 
briefly  stated  as  follows  : 

The  defendants,  in  November,  1891, 
<»u8ed  to  be  published  in  several  news- 
papers an  advertisement  to  the  following 
effect: 

**100Z.  reward  will  be  paid  by  the 
Carbolic  Smoke  Ball  Company  to  any 
person  who  contracts  the  increasing  epi- 
demic influenza,  colds,  or  any  disease 
caused  by  taking  cold,  after  having  used 
the  ball  three  times  daily  for  two  weeks 
according  to  the  printed  directions  sup- 
plied with  each  ball.  1,000^.  is  deposited 
with  the  Alliance  Bank,  Regent  Street, 
shewing  our  sincerity  in  the  matter 

"  During  the  last  epidemic  of  influenza, 
inany  thousand  carbolic  smoke  balls  were 
sold  as  preventives  against  this  disease, 

*  Coram  Lindley,  L.J.,  Bowen,  L.J,,  and 
Smith,  L  J. 

Vol.  62.— Q.B. 


and  in  no  ascertained  case  was  the  disease 
contracted  by  those  using  the  carbolic 
smoke  ball. 

"One  carbolic  smoke  ball  will  last  a 
family  several  months,  making  it  the 
cheapest  remedy  in  the  world  at  the 
price,  10*.  post  free.  The  ball  can  be  re- 
filled at  a  cost  of  5«.  Address,  Carbolic 
Smoke  Ball  Company,  27  Princes  Street, 
Hanover  Square,  London." 

The  plaintiff,  reljdng  upon  the  adver- 
tisement, bought  from  a  chemist  one  of 
the  smoke  balls,  and  contracted  influenza 
after  using  the  ball  for  two  weeks  in 
accordance  with  the  printed  directions. 
She  then  claimed  the  100?.,  and,  on  the 
defendants  refusing  to  pay,  brought  this 
action  to  recover  the  amount. 

Hawkins,  J.,  gave  judgment  for  the 
plaintiff. 

The  defendants  appealed. 

Finlay,  Q.C.,  and  T.  Terrell,  for  the 
appellants. — There  was  no  contract  bind- 
ing the  parties.  The  plaintiff  was  un- 
known to  the  defendants,  and  there  was 
therefore  no  certainty  as  to  the  person 
with  whom  the  contract  was  made.  Nor 
was  there  any  certainty  as  to  time.  The 
plaintiff  might  have  claimed  if  she  had 
caught  influenza  twenty  years  after  using 
the  smoke  ball.  The  sudvertisement  must 
be  treated  as  a  mere  expression  of  inten- 
tion, not  as  a  promise — Week  v.  Tihold 
(1),  Harris  v.  Nickerson  (2),  and  Gerhard 
V.  Bates  (3).  The  case  differs  from  Wil- 
liams V.  Garwardine  (4),  where  the  reward 
was  payable  to  one  person  only ;  here  any 
number  might  claim — Guthing  v.  Lynn 
(5).  Then,  again,  there  is  vagueness  as 
to  the  disease  to  be  taken.  Altogether 
the  advertisement  is  too  vague  to  found  a 
contract  in  law.  It  would,  if  good,  apply 
where  the  party  voluntarily  contracted  dis- 
ease, or  where  the  smoke  ball  was  found, 
borrowed,  or  stolen  ;  for  it  is  not  made  a 
condition  that  it  should  be  bought.  There 
is  no  way  of  testing  the  truth  of  the  state- 
ment of  a  party  that  he  has  used  the 
smoke  ball  in  accordance  with  the  direc- 

(1)  1  RoU.  Abr.  6,  Action  on  Case  M.  1. 

(2)  Law  Rep.  8  Q.B.  286. 

(3)  2  E.  &  B.  476 ;  22  Law  J.  Rep.  Q.B.  364. 

(4)  4  B.  &  Ad.  621 ;  2  Law  J.  Rep.  K.B.  101. 
(6)  2  B.  &  Ad.  232. 
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tions.  No  contradiction  is  possible,  and 
cross  examination  would  be  of  no  use. 
The  object  of  the  advertisement  was  to 
increase  confidence  in  the  efficacy  of  the 
smoke  ball,  and  thereby  to  increase  the 
sale,  not  to  stimulate  the  consumption  by 
intending  competitors  for  the  reward.  It 
constituted  a  promise  binding  in  honour 
if  the  use  of  the  smoke  ball  were  properly 
tested.  In  Gerhard  v.  BcUea  (3)  it  was  held 
that  there  was  no  consideration,  because 
there  was  no  profit  to  the  defendant  and 
no  prejudice  to  the  plaintifi*  at  the  time  of 
the  contract.  The  same  principle  applies 
here.  Denton  v.  The  Great  NorUhem 
BaUway  Compa/ny  (6)  went  on  the  ground 
of  deceit.  In  order  to  complete  a  con- 
tract by  advertisement  there  must  be 
either  performance  of  a  service  as  in 
WiUia/ms  v.  Ca/rwardine  (4),  or  notice  of 
acceptance  so  that  the  defendant  may  test 
the  performance  of  the  condition — Brog- 
den  V.  The  Directors  dhc.  Metropolitan  Rail- 
way Company  (7).  In  the  absence  of  clear 
words  to  the  contrary,  no  act  not  com- 
municated to  the  defendants  would  be  a 
valid  acceptance. 

It  is  also  contended  that  this  is  a  wa- 
gering contract  void  under  8  &  9  Vict.  c. 
109  ',  or  if  not  that,  it  is  a  policy  of  assur- 
ance, and  void  for  not  conforming  to  the 
provisions  of  14  Geo.  3.  c  48.  s.  2. 

Dickens,  Q.C.<,  and  W,  Baugh  Allen,  for 
the  respondent. 

[They  were  stopped  from  arguing  the 
points  as  to  the  contract  being  a  wagering 
contract  within  8  &  9  Vict.  c.  100,  or  a 
policy  of  assurance  within  14  Geo.  3.  c. 
48.  8.  2.] 

No  notice  of  acceptance  was  necessary. 
It  is  a  necessary  feature  of  the  contract  that 
there  can  be  no  notice  till  the  act  is  done. 
The  promise  is  to  every  one  who  does  the 
act,  not  to  every  one  who  comes  and  says 
he  is  going  to  do  it,  and  then  does  it.  It 
therefore  comes  within  the  words  of  Lord 
Blackburn  in  Brogden  v.  I%e  Metropolitan 
Railway  Company  (7).  If  previous  no- 
tice was  intended,  the  onus  lay  upon  the 
defendants  to  express  that  condition  in 
their  offer.  No  previous  notice  was  given 
in  Williams  v.  Ca/rwardine  (4)  or  Denton 

(6)  6  E.  &  B.  860 ;  25  L^w  J.  Rep.  Q.B.  129. 

(7)  Law  Itep.  2  App.  Cai  666. 


V.  The  Great  Northern  Railtoay  Company 
(6).  There  is  a  difference  between  exe- 
cuted and  executory  contracts,  no  notioe 
being  necessary  in  the  former. 

Secondly,  if  previous  notioe  was  nec^- 
sary,  it  has  in  effect  been  given.  There 
is  prima  facie  evidence  that  the  chemist 
who  sold  the  plaintiff  the  smoke  ball  was 
the  defendants'  agent  to  sell.  Was  not 
the  purchase  prima  fade  evidence  that 
the  plaintiff  bought  in  order  to  use  on  the 
terms  of  the  advertisement  1 

The  person  with  whom  the  promise  is 
made  is  not  too  vague.  The  promise  Is 
to  all  the  world,  and  any  one  who 
fulfils  the  conditions  is  identified,  and  the 
promise  is  then  made  to  him.  A  person 
who  stole  a  smoke  ball  could  not  daim 
under  the  promise.  Ex  turpi  causa  rum 
oritur  actio.  The  Court  would  construe 
the  contract  reasonably,  restricting  it  to 
those  who  buy  and  use. 

Lastly,  there  is  consideration  in  the 
purchase  and  use  of  the  smoke  ball. 
Gerhard  v.  Bates  (3)  went  wholly  on  the 
pleadings.  The  Court  held  that  there 
was  no  consideration,  because  no  privity 
was  shewn,  it  not  being  alleged  that  the 
shares  were  transferable,  or  that  the  pro- 
mise was  to  any  but  those  who  were 
bearers  of  the  shares  at  the  time  when  it 
was  made. 

Finlay,  Q.C,  in  reply. — Where  the 
consideration  precedes  and  the  contract  is 
executed,  it  is  necessary  to  prove  a  re- 
quest by  the  promisor.  The  difference  in 
the  case  of  an  executory  contract  is  that 
the  request  is  generally  implied  by  the 
promise  of  a  reward — Lcmipldgh  v.  Braith- 
wait  (8). 

LiNDLET,  L.J.  [after  stating  the  &cts, 
continued  :]  I  will  pass  over,  before  i 
proceed  further,  some  of  the  various  con- 
tentions which  were  raised  in  the  Court 
below.  I  pass  them  over  simply  for  the 
purposes  of  dismissing  them,  and  I  will 
return  to  the  serious  question  which  arises 
here.  First,  it  is  said,  no  action  will  lie 
upon  this  contract  because  it  is  a  policy. 
You  have  only  to  look  at  the  adver- 
tisement, I  think,  to  dismiss  that.  Then 
it  was  said  that  this  is  a  bet.     Mr.  Jiis- 

(8)  1  Sm.  L.C.  (9th  ed.),  153,  ]57,  159. 
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tice  Hawkins  examined  that  contention 
^th  his  usual  skill,  and  came  to  the  con- 
cluKLon  that  nobody  ever  dreamt  of  a  bet, 
and  that  there  is  nothing  in  common  with 
a  bet.  I  so  entirely  agree  with  him  that 
I  propose  to  pass  that  over  as  not  worth 
serious  attention. 

Then,  having  got  rid  of  the  policy,  and 
having  got  rid  of  the  bet,  let  us  see  what 
we  have  got  left.  The  first  observation  I 
would  make  is  that  we  are  not  dealing 
with  any  inferences  of  feet.  We  are 
dealing  with  an  express  promise  to  pay 
100/.  in  certain  events.  There  can  be  no 
mistake  about  that  at  all.  Read  this  ad- 
vertisement how  you  will,  and  twist  it 
about  as  you  will,  here  is  a  distinct  pro- 
mise expressed  in  language  which  is  per- 
fectly unmistakable  :  "  lOOi.  reward  will 
be  paid  by  the  Carbolic  Smoke  Ball  Com- 
pany to  any  person  who  contracts  the 
influenza  after  having  used  the  ball  three 
times  daily,"  and  so  on. 

Now  one  must  look  at  it  a  little  further, 
and  see  if  this  is  intended  to  be  a  promise 
at  all,  or  whether  it  Ib  a  mere  puff — ^a  sort 
of  thing  which  means  nothing.  Is  that 
the  meaning  of  it  %  My  answer  to  that 
question  is  No,  and  I  base  my  answer 
upon  this  passage  :  "  1,000/.  is  deposited 
with  the  Alliance  Bank,  shewing  our  sin- 
cerity in  the  matter."  Now,  what  is  that 
deposited  fori  What  is  that  put  in  for, 
except  to  negative  the  suggestion  that 
this  IB  a  mere  puff,  and  means  nothing  at 
all  %  The  deposit  is  called  in  aid  by  the 
advertiser  as  proof  of  his  sincerity  in  the 
matter — that  is,  of  his  intention  to  pay 
this  100^.  in  the  events  which  he  has 
specified.  I  make  that  remark,  as  I  say, 
for  the  purpose  of  giving  point  to  the 
observation  that  we  are  not  inferring  the 
promise  from  ambiguous  language.  Here 
it  is,  as  plain  as  words  can  make  it. 

Then  it  is  said  that  it  is  not  binding. 
In  the  first  place,  it  is  said  that  it  is  not 
made  with  anybody  in  particular.  Now 
that  point  is  common  to  the  words  of  this 
advertisement,  as  to  the  words  of  all  other 
advertisements  offering  rewards.  They 
are  offers  to  anybody  who  performs  the 
wnditions  named  in  the  advertisement, 
and  anybody  who  does  perform  the  con- 
ditions accepts  the  offer.  I  take  it,  if  you 
look  at  this  advertisement  in  point  of 
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law,  it  is  an  offer  to  pay  100/.  to  anybody 
who  will  perform  these  conditions,  and 
the  performance  of  the  conditions  is  the 
acceptance  of  the  offer.  That  rests  upon 
a  string  of  authorities,  the  earHest  of 
which  is  that  celebrated  advertisement 
case  of  WiUiama  v.  Ca/rwa/rdvns  (4),  which 
has  been  followed  by  a  good  many  other 
cases  upon  advertisements  of  rewards. 

But  then  it  is  said,  "  Well,  supposing 
that  the  performance  of  the  condition  is 
an  acceptance  of  the  offer,  that  acceptance 
ought  to  be  notified."  Unquestionably, 
as  a  general  proposition,  when  an  offer  is 
made,  you  must  have  it  not  only  accepted, 
but  the  acceptance  notified.  But  is  that 
so  in  cases  of  this  kind)  I  apprehend 
that  this  is  rather  an  exception  to  that 
rule,  or,  if  not  an  exception,  it  is  open  to 
the  observation  that  the  notification  of 
the  acceptance  need  not  precede  the  per- 
formance. This  offer  is  a  continuing  offer ; 
it  was  never  revoked ;  and  if  notice  of 
acceptance  is  required,  which  I  doubt  very 
much,  for  I  rather  think  the  true  view  is 
that  which  was  expressed  and  explained 
by  Lord  Blackburn  in  the  case  of  Brogden 
V.  The  Metropolitan  Railway  Compcmy 
(7) — if  notice  of  acceptance  is  required,  the 
person  who  makes  the  offer  gets  the  notice 
of  acceptance  contemporaneously  with  his 
notice  of  the  performance  of  the  condition. 
Anyhow,  if  notice  is  wanted,  he  gets  it 
before  his  offer  is  revoked,  which  is  all 
you  want  in  principle ;  but  I  doubt  very 
much  whether  the  true  view  is  not  in  a 
case  of  this  kind  that  the  person  who 
makes  the  offer  shews  by  his  language  and 
from  the  nature  of  the  transaction  that 
he  does  not  expect,  and  does  not  require, 
notice  of  the  acceptance  apart  from  notice 
of  the  performance. 

We  have,  therefore,  all  the  elements 
which  are  necesssary  to  form  a  binding 
contract  enforceable  in  point  of  law,  sub- 
ject to  two  observations.  First  of  all,  it 
is  said  that  this  is  so  vague  that  you  can- 
not really  construe  it  as  a  promise,  that 
the  vagueness  of  the  language,  which  I 
will  allude  to  presently,  shews  that  a  legal 
promise  was  never  intended  or  contem- 
plated. 

The  language  is  vague  and  uncertain  in 
some  respects,  and  particularly  in  this, 
that  the  lOOZ.  is  to  be  paid  to  any  person 
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who  contracts  the  increasing  epidemic 
afber  having  used  the  balls  three  times 
daily,  and  so  on.  It  is  said,  When  ai'e 
they  to  be  used  ?  According  to  the  lan- 
guage of  the.  advertisement,  no  time  is 
fixed,  and,  construing  the  offer  most 
strongly  against  the  person  who  has  made 
it,  one  might  infer  that  any  time  was 
meant.  I  doubt  whether  that  was  meant ; 
and  I  doubt  whether  that  would  not  be 
pushing  the  doctrine  of  taking  language 
most  strongly  against  the  person  using  it 
too  far.  I  doubt  whether  business  people 
or  reasonable  people  would  understand 
that  if  you  took  a  smoke  ball  and  used  it 
three  times  daily  for  the  time  specified — 
two  weeks — you  were  to  be  guaranteed 
against  influenza  for  the  rest  of  your  life. 
I  do  not  think  they  mean  that,  to  do  them 
justice.  I  think  it  would  be  pushing  their 
language  a  little  too  fSw.  But  if  it  does 
not  mean  that,  what  does  it  mean  %  It  is 
for  them  to  shew  what  it  does  mean ;  and 
it  strikes  me  that  there  are  two  reasonable 
constructions  to  be  put  on  this  advertise- 
ment, either  of  which  will  answer  the 
purpose  of  the  plaintiff.  Possibly  there 
are  three.  Possibly  it  may  mean  that  it 
is  limited  to  persons  catching  the  increas- 
ing epidemic — that  is,  the  present  epidemic, 
or  any  colds,  or  diseases  caused  by  taking 
cold  during  the  prevalence  of  the  increas- 
ing epidemic.  That  is  one  suggestion. 
That  does  not  fascinate  me,  I  confess.  I 
prefer  the  other  two.  Another  is  that 
you  are  warranted  free  from  catching  this 
epidemic,  or  colds,  or  other  diseases  caused 
by  taking  cold  whilst  you  are  using  this 
stuff,  after  using  it  two  weeks.  If  that 
is  the  meaning,  the  plaintiff  was  using 
the  stuff  till  she  got  the  epidemic.  An- 
other meaning,  and  the  one  which  I 
rather  think  I  should  prefer  myself,  is, 
the  disease  must  be  taken  within  a  reason- 
able time  after  having  used  the  smoke 
ball.  Then  it  is  asked,  What  is  a  reason- 
able time  1  And  one  of  my  brothers  sug- 
gested that  that  depended  upon  the 
reasonable  view  of  a  germ  in  developing  % 
I  do  not  feel  pressed  by  that.  It  strikes 
me  that  a  reasonable  time  may  be  got  at 
in  a  business  sense,  and  in  a  sense  to  the 
satisfeu^ion  of  a  lawyer  in  this  way.  Find 
out  what  the  stuff  is.  A  chemist  will  tell 
you  that.     Find  out  from  a  skilled  physi- 


cian how  long  such  stuff  could  be  reason- 
ably expected  to  endure  so  as  to  protect  a 
person  from  an  epidemic  or  cold,  and  ia 
that  way  you  will  get  a  standard  to  be 
laid  before  a  jury  by  which  they  might 
exercise  their  judgment,  or  a  Judge  with- 
out a  jury,  as  to  what  a  reasonable  time 
would  be ;  and  it  strikes  me,  I  confess, 
that  the  true  construction  of  this  is  that 
100^.  will  be  paid  to  anybody  who  uses 
this  smoke  ball  three  times  daily  for  two 
weeks,  according  to  the  printed  directions, 
and  who  gets  the  influenza,  or  colds,  or 
other  diseases  caused  by  taking  cold,  with- 
in a  reasonable  time  after  so  using  it.  I 
think  that  is  the  fSsdr  and  proper  business 
construction  of  it.  If  that  is  the  true 
construction,  it  is  enough  for  the  plaintiff. 
Therefore,  I  say  no  more  about  the  vague- 
ness of  the  document. 

I  come  now  to  the  last  point  which  I 
think  requires  attention — that  is,  the  con- 
sideration. Mr.  Finlay  has  argued  with 
great  skill  that  this  is  nudum  pactum— 
that  there  is  no  consideration.  We  must 
apply  to  that  argument  the  usual  legal 
tests.  Let  us  see  whether  there  is  no 
advantage  to  the  defendants.  Mr.  Finlay 
says  it  is  no  advantage  to  them  how  much 
the  ball  is  used.  What  is  an  advantage 
to  them  and  what  benefits  them  is  the 
sale ;  and  he  has  put  the  ingenious  case 
that  a  lot  of  these  baUs  might  be  stolen,  and 
that  it  would  be  no  advantage  to  them  if 
the  thief  or  other  people  used  them.  The 
answer  to  that,  I  think,  is  this.  It  \& 
quite  obvious  that,  in  the  view  of  the  ad- 
vertiser, a  use  by  the  public,  if  he  can  only 
get  the  public  to  have  confidence  enough 
to  use  it,  will  react  and  produce  a  s^e 
which  is  directly  beneficial  to  them.  There- 
fore, it  appears  to  me  that  you  get  out  of 
this  an  advantage  to  the  defendants  whidi 
is  enough  to  constitute  a  consideration. 

But  there  is  the  other  view  of  it.  What 
about  the  person  who  acts  upon  this  and 
accepts  the  offer  %  Does  not  that  person 
put  himself  to  some  inconvenience  at  the 
request  of  the  defendants  1  Is  it  nothing 
to  do  this — ^to  use  this  ball  three  times 
daily  for  two  weeks  according  to  the 
directions — ^is  that  to  go  for  nothing,  ^ 
the  request  of  the  advertisers!  It  appears 
to  me  that  that  is  a  distinct  inconvem- 
ence,  if  not  a  detriment,  to  any  person 
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-who  uses  the  smoke  ball.  When,  there- 
fore, you  come  to  analyse  this  argument 
of  want  of  consideration,  it  appears  to  me 
that  there  is  ample  consideration  for  the 
promisa 

Now,  we  were  pressed  upon  this  point 
with  the  case  of  Gerhard  v.  Bates  (3), 
which  was  the  case  of  some  promoter  of 
companies  who  had  promised  the  bearers 
of  share  warrants  that  they  should  have 
dividends  for  so  many  years,  and  the  pro- 
mise as  alleged  was  held  not  to  shew  any 
consideration.  Lord  Campbell's  judgment, 
when  you  come  really  to  examine  it,  is 
open  to  the  explanation  which  Mr. 
Dickens  gave — ^that  is  to  say,  that  the  real 
point  in  that  case  was  that  the  promise,  if 
any,  was  to  the  original  bearers,  and  not 
to  the  plaintiff,  and  that  as  the  plaintiff 
was  not  suing  in  the  name  of  the  original 
bearer  there  was  no  contract  with  him. 
Then  Lord  Campbell  goes  on  to  enforce 
that  view  by  shewing  that  there  was  no 
consideration  shewn  for  the  promise  to 
him.  I  cannot  help  thinking  that  Lord 
GampbelFs  observations  upon  considera- 
tion would  have  been  very  different  indeed 
if  the  plaintiff  in  that  action  had  been  an 
original  bearer,  or  if  the  declaration  had 
gone  on  to  shew  what  a  sociiti  (jmonyvM 
was,  and  had  alleged  the  promise  to  have 
been,  Aot  only  to  the  first  bearer,  but  to 
anybody  who  should  become  the  bearer. 
There  was  no  such  allegation,  and  the 
Court  said,  in  the  absence  of  such  allega- 
tion, they  did  not  know  what  a  societe 
anonyme  was — I  mean,  of  course,  judici- 
ally—^and  therefore  there  was  no  con- 
sideration. But  here  I  cannot  see  the 
slightest  difficulty,  for  the  reasons  I  have 
given,  in  coming  to  the  conclusion  that 
there  is  consideration. 

It  appears  to  me,  therefore,  that  these 
defendaiite  must  perform  their  promise, 
and  if  they  have  been  so  unguarded  and 
80  unwary  as  to  expose  themselves  to  a 
great  many  actions,  so  much  the  worse 
^or  them.  It  appears  to  me  it  would  be 
^€^  little  short  of  a  scandal  if  we  said 
that  no  action  would  lie  on  such  a  promise 
as  this,  acted  upon  as  it  has  been. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
Ve  were  asked  to  say  that  this  document 
^as  a  contract  too  vague  to  be  enforced. 
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The  first  observation  that  arises  is  that 
the  document  itself  is  not  a  contract  at 
all.     It  is  an  offer  made  to  the  public, 
and   an   offer  the  terms  of  which   Mr. 
Finlay  says  are  too  vague  to  be  treated  as 
a  definite  offer,  the  acceptance  of  which 
would  constitute  a  binding  contract.     He 
relies  on  his  construction  of  the  document, 
in  accordance  with  which  he  says  there  is 
no  limit  of  time  fixed  for  the  catching  of 
the  infiuenza,  and  that  it  cannot  seriously 
be  meant  to  promise  to  pay  money  to  a 
person  who  catches  the  influenza  at  any 
time  after  the  inhaling  of  the  smoke  ball. 
He  says  also  that  if  you  look  at  this  docu- 
ment you  will  find  great  vagueness  in  the 
limitation  of  the  persons  with  whom  the 
contract  was  intended  to  be  made ;  that 
in  the  first  place  it  does  not  follow  that 
they  do  not  include  persons  who  may  have 
used  the  smoke  ball  before  the  advertise- 
ment was  issued ;  at  all  events,  that  it  is 
a  contract  with  the  world  in  general,  and 
also  that  it  is  an  unreasonable  thing  to 
suppose  it  to  be  a  contract,  because  no- 
body in  his  senses  would  contract  him- 
self out  of  the  opportunity  of  checking 
the  experiment  which  was  going  to  be 
made  at  his  own  expense,  and  there  is 
no  provision  here  made  for  the  checking ; 
and  he  says  all  that  shews  this  is  rather 
in  the  nature  of  a  puff  or  a  proclama- 
tion than  a  promise — an   offer  intended 
to  mature  into  a  contract  when  accepted. 
Mr.  Finlay  relies  upon  his  right  to  say 
that  the  terms  are  too  vague  to  be  capable 
of  being  consolidated  into  a  contract,  but 
he  seems  to  think  the  strength  of  the  posi- 
tion he  desires  to  adopt  is  rather  this,  that 
the  vagueness  of  the  document  shews  that 
no  contract  at  all  was  intended.     It  seems 
to  me  that  in  order  to  arrive  at  a  right 
conclusion  we  must  read  the  advertisement 
in  its  plain  meaning,  as  the  public  would 
understand  it.      It  was  intended    to   be 
issued  to  the  public,  and  to  be  read  by 
the  public.     How  would,  an  ordinary  per- 
son reading  this  document  construe  itf 
It  was  intended  unquestionably  to  have 
some  effect,  and  I  think  the  effect  which 
it  was  intended  to  have  was  that  by  means 
of  the  use  of  the  carbolic  smoke  ball  the 
sale  of  the  carbolic  smoke  ball  should  be 
increased.      It  was    designed    to    make 
people  buy  the  smoke  ball,  no  doubt ;  but 
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it  was  also  designed  to  make  them  use  it, 
because  the  suggestions  and  allegations 
which  it  contains  are  directed  immediately 
to  the  use  of  the  smoke  ball  as  distinct 
from  the  purchase  of  it.  It  did  not  follow 
that  the  smoke  ball  was  to  be  purchased 
from  the  defendants  directly,  or  even  from 
agents  of  theirs  directly.  The  intention 
was  that  the  circulation  of  the  smoke  ball 
should  be  promoted,  and  that  the  use  of 
it  should  be  increased.  It  begins  by  say- 
ing that  a  reward  will  be  paid  by  the 
Carbolic  Smoke  Ball  Company  to  any  per- 
son who  contracts  the  increasing  epidemic; 
and  it  is  said  that  *'  contract "  there  does 
not  apply  only  to  persons  who  contract  the 
epidemic  after  the  publication  of  the  ad- 
vertisement, but  that  it  might  include 
even  persons  who  had  contracted  the  in- 
fluenza before.  I  cannot  so  read  it.  It 
is  written  in  colloquial  and  popular  lan- 
guage, and  I  think  that  the  expression  is 
equivalent  to  this  :  "  lOOZ.  will  be  paid  to 
any  person  who  shall  contract  the  increas- 
ing epidemic  after  having  used  the  carbolic 
smoke  ball  three  times  daily  for  two  weeks." 
And  it  seems  to  me  that  the  way  in  which 
the  public  would  read  it  would  be  this : 
that  if  anybody,  after  the  advertisement 
was  published,  used  three  times  daily  for 
two  weeks  the  carbolic  smoke  ball,  and 
then  caught  cold,  he  would  be  entitled  to 
the  reward.  Then  it  is  said,  "  Within 
what  time  is  this  protection  to  endure  % 
Is  it  to  go  on  for  ever,  or  for  what  limit 
of  time  1"  I  confess  that  I  think  myself 
that  there  are  two  constructions  of  this 
document ;  each  of  them  is  good  sense, 
and  each  of  them  seems  to  me  to  satisfy 
the  exigencies  of  the  present  action.  It 
may  mean  that  the  protection  is  warranted 
to  last  during  the  epidemic.  If  so,  it 
was  during  the  epidemic  that  the  plain- 
tiff contracted  the  disease,  and  I  think 
more  probably  it  means  that  it  is  to  be  a 
protection  while  it  is  in  use.  That  seems 
to  me  the  way  in  which  an  ordinary 
person  would  understand  an  ordinary 
advertisement  about  medicine,  and  espe- 
cially a  specific  against  influenza.  It 
could  not  be  supposed  that  after  you  have 
left  off  using  it,  you  are  still  to  be  pro- 
tected for  ever,  as  if  there  was  to  be  a 
stamp  set  upon  your  forehead  that  you 
were  never  to  catch  influenza  because  you 


had  used  the  carbolic  smoke  ball.    I  tiunk 
it  means  that   the   protection  is  to  be 
during  the  use.     That  being  the  way  I 
should  naturally  read  it,  it  seems  to  me 
that  the  subsequent  language  of  the  ad- 
vertisement lends  itself  to  that  constnic- 
tion.     It  says  ;  "  During  the  last  epide- 
mic of  influenza  many  thousand  carbolie 
smoke  balls  were  sold,  and  in  no  a606^ 
tained  case  was  the  disease  contracted  by 
those  using  the  carbolic  smoke  ball,"  and 
the  advertisement  concludes  with  saying 
that  one  smoke  ball  will  last  a  ftonily 
several  months — which  means  that  it  is  to 
continue  being  used — and  that  the  ball 
can  be  refilled  at  a  cost  of  5«.     I,  there- 
fore, have  myself  no  hesitation  in  saying 
that  I   think,  on  the  plain  construction 
of  the   language,  the  protection  was  to 
inure  during  the  time  that  the  carbolic 
smoke  ball  was  being  used.     My  brother, 
the  Lord  Justice  who  preceded  me,  thinks 
that  the   contract  would  be   sxifficiently 
definite  if  you  were  to  read  it  in  the  sense 
that  the  protection  was  to  be  warranted 
during  a  reasonable  period  after  use.    I 
have  some  difficulty  myself  on  that  point, 
but  it  is  not  necessary  for  me  to  develop 
it,   because,   as   I   read   the  contract,  it 
covered  the  exact  moment  during  which 
the  disease  here  was  contracted. 

Was  it  intended  that  the  100^.  should 
be  paid  %  The  advertisement  says,  1,0002. 
is  lodged  at  the  bank  for  the  purpose. 
Therefore  it  cannot  be  said  it  was  in- 
tended to  be  a  mere  puff.  I  think  it 
was  intended  to  be  understood  by  the 
public  as  an  offer  which  was  to  be  acted 
upon. 

But  Mr.  Pinlay  says  there  was  no  check 
on  the  part  of  the  persons  who  made  it— 
that  it  would  be  an  insensate  thing  to 
promise  100/.  to  a  person  who  used  the 
smoke  ball  taxless  you  could  check  his 
using  it.  The  answer  to  that  seems  to 
me  to  be  that  if  a  person  chooses  to  make 
these  extravagant  promises,  he  probably 
does  so  because  it  pays  him  to  make 
them  ;  and  if  he  has  made  such  promises, 
their  extravagance  is  no  reason  in  law 
why  he  should  not  be  bound  by  them. 

But  it  is  said  the  promise  is  made  to  all 
the  world,  that  is,  to  anybody.  It  is  not 
a  contract  made  with  all  the  world.  There 
is  the  fetUacy  of  the  argument.    It  is  an 
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offer  made  to  all  the  world,  and  why  on 
earth  should  not  an  offer  be  made  to  all 
the  world  which  is  to  ripen  into  a  con- 
tract with  anybody  who  comes  forward 
and  performs  the  condition  1    It  is  an  offer 
to  become  liable  to  any  one  who,  before  it 
is  retracted,  performs  the  condition ;  and 
although  the  offer  is  made  to  the  world, 
the  contract  is  made  with  that  limited 
portion  of  the  public  who  come  forward 
and  perform  the  condition  on  the  faith  of 
the  advertisement.     It  is  not  like  cases  in 
which  you  offer  to  negotiate,  or  you  issue 
advertisements  that  you  have  got  a  stock 
of  books  to  sell,  or  houses  to  let,  in  which 
case  it  is  not  an  offer  to  be  bound  by  any 
contract.     Such  advertisements  are  offers 
to    negotiate — offers    to  receive  offers — 
offers  to  chaffer,  as  I  think  some  learned 
Judge  in  one  of  the  cases  has  said.     If 
this  is  an  offer  to  be  bound,  then  it  is  a 
contract  the  moment   the   person  fulfils 
the  condition.     That  seems  to  me  to  be 
sense,  and  it  is  also  the  ground  on  which 
all  these  advertisement  cases  have  been 
decided  during  the  century  ;  and  it  can- 
not be  put  better  than  in  Mr.  Justice 
Willes's  judgment  in  Spencer  v.  Hwrding 
(9).  "  In  the  advertisement  cases,"  he  says, 
"  there  never  was  any  doubt  that  the  ad- 
vertisement amounted  to  a  promise  to  pay 
the  money  to  the  person  who  first  gave  in- 
formation.    The  difficulty  suggested  was 
that  it  was  a  contract  with  all  the  world. 
But  that,  of  course,  was  soon  overruled. 
ItT^asan  offer  to  become  liable  to  any 
person  who,  before  the  offer  should  be  re- 
tracted, should  happen  to  be  the  person  to 
ftilfil  the  contract  of  which  the  advertise- 
ment was  an  offer  or  tender.     That  is  not 
the  sort  of  difficulty  which  presents  itself 
here.  If  the  circular  had  gone  on,  *  and  we 
undertake  to  sell  to  the  highest  bidder,' 
the  reward  cases  would  have  applied,  and 
there  would  have  been  a  good  contract  in 
respect  of  the  persons."     As  soon  as  the 
highest  bidder  presented  himself,  says  Mr. 
Justice  Willes,   the  person   who  was  to 
hold  the  viTwuiwfn  juris  on  the  other  side 
of  the  contract  was  ascertained,  and  it  be- 
came settled. 
Then  it  was  said  that  there  was  no 

(9)39  Law  J.  Rep.   C.P.   332;    Law   Rep. 
5C.P.  561. 
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notification  of  the  acceptance  of  the  con- 
tract. One  cannot  doubt  that  as  an  or- 
dinary rule  of  law  an  acceptance  of  an 
offer  made  ought  to  be  notified  to  the  per- 
son who  makes  the  offer,  in  order  that  the 
two  minds  may  come  together.  Unless 
that  is  done  the  two  minds  may  be  apart, 
and  there  is  no  consensus,  which  is  neces- 
sary according  to  the  English  law — I  say 
nothing  about  other  laws — ^to  make  a  con- 
tract. But  there  is  this  clear  gloss  to  be 
made  upon  that  doctrine,  that  as  notifica- 
tion of  acceptance  is  required  for  the  benefit 
of  the  person  who  makes  the  offer,  the 
person  who  makes  the  offer  may  dispense 
with  notice  to  himself  if  he  thinks  it  de- 
sirable to  do  so ;  and  I  suppose  there  can 
be  no  doubt  that  where  a  person  in  an 
offer  made  by  him  to  another  person  ex- 
pressly or  impliedly  intimates  a  particular 
mode  of  acceptance  as  sufficient  to  make 
the  bargain  binding,  it  is  only  necessary 
for  the  other  person  to  whom  such  offer 
is  made  to  follow  the  indicated  method  of 
acceptance ;  and  if  the  person  making  the 
offer  expressly  or  impliedly  intimates  in 
his  offer  that  it  will  be  sufficient  to  act  on 
the  proposal  without  communicating  an 
acceptance  of  it  back  again  to  himself, 
performance  of  the  condition  is  a  sufficient 
acceptance  without  notification. 

That  seems  to  me  to  be  the  principle 
which  lies  at  the  bottom  of  the  acceptance 
cases,  of  which  an  instance  is  the  well- 
known  judgment  of  Lord  Justice  MelHsh 
in  In  re  7%6  Irn/perial  Land  Company  of 
MaraeiUea ;  Harris* 8  Case  (10)  and  Lord 
Blackburn's  judgment  in  Brogden  v.  The 
Metropolitan  Baihoay  Company  (7),  where 
it  seems  to  me  that  he  takes  exactly  that 
line. 

Now,  if  that  is  the  law,  how  are  you  to 
find  out  whether  the  person  who  makes 
the  offer  does  intimate  that  notification  of 
acceptance  will  not  be  necessary  in  order 
to  constitute  a  binding  bargain  1  In  many 
cases  you  look  to  the  offer  itself ;  in  many 
cases  you  eirtract  it  from  the  character  of 
the  business  that  is  being  done ;  and  in  the 
advertisement  cases  it  seems  to  me  to 
follow,  as  an  inference  to  be  drawn  from 
the  transaction  itself,  that  a  person  is  not 

(10)  41  Law  J.  Rep.  Chanc.  621  ;  Law  Rep. 
7  Chanc.  687. 
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to  notify  his  acceptance  of  the  offer  before 
he  perforins  the  condition ;  but  that  if  he 
performs  the  condition,  notification  is  dis- 
pensed with ;  and  it  seems  to  me  no  other 
conclusion  could  be  arrived  at  from  the 
point  of  view  of  common-sense.     If  I  ad- 
vertise to  the  world  that  my  dog  is  lost, 
and  that  anybody  who  brings  the  dog  to  a 
particular  place  will  be  paid  some  money, 
are  all  the  police  or  other  persons  whose 
business  it  is  to  find  lost  dogs  to  be  ex- 
pected to  sit  down  and  write  me  a  note 
saying  that  they  have  accepted  my  pro- 
posal 1     Why,  of  course,   they  look   for 
the  dog,  and  as  soon  as  they  find  the  dog 
they  have  performed  the  condition.     The 
very  essence  of  the  transaction  is  that  the 
dog  should  be  found,  and  it  is  not  neces- 
sary under  such  circumstances,  it  seems 
to  me,  to  make  the  contract  binding,  that 
there  should  be  any  notification  of  accept- 
ance at  all.     It  follows  from  the  nature  of 
the  thing  that  the  performance   of  the 
condition  is  sufficient  acceptance  without 
the  notification  of  it,  and  a  person  who 
makes  an  offer   in  an  advertisement   of 
that  kind  makes  an  offer  which  must  be 
read  by  the  light  of  that  common-sense 
reflection.     He  does,  therefore,  in  his  offer 
impliedly  indicate  that  he  does  not  require 
notification  of  the  acceptance  of  the  offer. 
But,  then,  we  were  also  pressed  very 
much  by  the  argument  that  this  was  a 
nudum  pactum — that  there  was  no  con- 
sideration   for    this    promise — that    the 
taking  the  influenza  was  a  condition,  and 
that  the  using  the  smoke  ball  was  a  con- 
dition, and  that  there  was  no  considera- 
tion at  all ;  in   fiEtct,   that  there  was  no 
request  to  use,  express  or  implied.     Now 
I  will  not  elaborate  the  discussion  upon 
the  exact  law  as  to  requests  in  this  land 
of  contracts ;  I  will  simply  refer  to  Victors 
V.  Domes  (11)  and  the  note  of  Serjeant 
Manning  in  Fisher  v.   Pyne  (12).      The 
short  answer,  to  abstain  from  academical 
discussion,  is,  it  seems  to  me,  that  there  is 
a  request  to  use  here  involved  in  the  very 
offer.    Then  as  to  the  consideration.    The 
definition   of  "consideration"    given    in 
Sel/wyn's  Nisi  Prius  (8th  ed.),  p.  47,  which 
is  dted  and  adopted   by  Chief  Justice 

(11)  12  Mee.  &  W.  758 ;  13  Law  J.  Rep.  Bxch. 
214. 

(12)  1  Man.  k  G.  265. 


Tindal  in  the  case  of  Laythoarp  v.  Br^ 
(13),  is,  "any  act  of  the  plaintiff  from 
which  the  defendant  derives  a  benefit  or 
advantage,  or  any  labour,  detriment,  or 
inconvenience  sustained  by  the  plaintiff, 
provided  such  act  is  performed,  or  snch 
inconvenience  suffered,  by  the  plaintiff 
with  the  consent,  either  express  or  implied, 
of  the  defendant/'  Oan  it  be  said  here  that 
if  the  person  who  reads  this  advertise- 
ment applies  thrice  daily,  for  such  time  as 
may  seem  to  him  tolerable,  the  carbolic 
smoke  ball  to  his  nostrils  for  a  whole  fort- 
night, he  is  doing  nothing  at  all — ^that  it 
is  a  mere  act  which  is  not  to  count  to- 
wards consideration  to  support  a  promise  1 
For  the  law  does  not  require  us  to  mea- 
sure the  adequacy  of  the  consideration. 
If  there  is  an  inconvenience  sustained  by 
the  one  party  with  the  consent  of  the 
other,  that  is  enough  to  create  a  con- 
sideration. Here  it  is  consideration 
enough,  to  my  mind,  that  the  plaintiff 
used  the  smoke  ball.  But  I  think  that 
the  defendants  derived  benefit  from  this 
user,  and  that  the  user  was  contemplated 
by  the  promisors  as  being  indirectly  a 
benefit  to  themselves,  because  the  use  of 
the  smoke  ball  would  promote  the  sale  of 
the  smoke  ball. 

Then  we  were  pressed  with  Gerhard  v. 
Bates  (3),  which  arose  upon  demurrer.  I 
have  only  to  repeat  that  the  point  upon 
which  the  action  &iled  was  that  the  plain- 
tiff did  not  allege  that  the  promise  was 
made  to  the  class  of  which  alone  the  plain- 
tiff was  a  member,  and  that,  therefore, 
there  was  no  privity  between  the  plaintiff 
and  the  defendant.  Then  Lord  CampbdJ 
went  on  to  give  a  second  reason.  If  his 
first  reason  was  not  enough,  and  the  plain- 
tiff and  the  defendant  there  had  come 
together  as  contracting  parties,  and  the 
only  question  was  consideration,  it  seems 
to  me  Lord  CampbelFs  reasoning  would  not 
have  been  sound .  It  can  only  be  supported 
if  you  read  it  as  pointing  out  the  want  of 
consideration  flowing  from  the  one  person 
to  the  other  in  the  particular  case— as 
indicating  them  not  to  have  come  into  the 
relation  of  contracting  parties ;  but,  if  so, 
the  language  was  superfluous.     The  truth 

(13)  3  Sc.  238,  260 ;  2  Bing.  N.C.  735 ;  6  Uw 
J.  Rep.  C.P.  217,  220. 
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is  that  if  you  could  have  found  there  a 
contract  between  the  parties,  there  would 
have  been  no  difficulty  about  considera- 
tion ;  but  you  could  find  no  such  contract. 
Here  again,  in  the  same  way,  if  you 
once  make  up  your  mind  that  there  was 
a  proniise  made  to  this  lady,  who  is  the 
plaintiff,  as  one  of  the  public — ^a  promise 
made  to  her  that  if  she  used  the  smoke 
ball  three  times  daily  for  a  fortnight,  and 
got  the  influenza,  she  should  have  the  money, 
it  seems  to  me  that  her  using  the  smoke 
ball  was  sufficient  consideration.  I  can- 
not picture  to  myself  the  view  of  the  law 
on  which  the  opposite  conclusion  could  be 
maintained  when  you  have  once  found 
who  are  the  contracting  parties.  If  I 
say  to  a  person,  "  If  you  use  such  and  such 
a  medicine  for  a  week  I  will  give  you  5Z.," 
and  he  uses  it,  there  is  ample  considera- 
tion for  the  promise. 

Smith,  L.J. — The   first  point  in   this 
case  is  whether  the  defendants'  advertise- 
ment, which  appeared  in  the  Pall  MaU 
GazeUe,  was  an  ofter  which,  when  accepted, 
by  performance  of  the  conditions,  consti- 
tuted a  promise  to  pay,  assuming  there  was 
good  consideration  to  uphold  that  promise ; 
or  whether  it  was  only  a  pufi*,  from  which 
no  promise  could  be  implied  ;  or,  in  other 
words,  as  it  has  been  put  to  us,  a  mere 
statement  by  the  defendants  of  the  confi- 
dence they  entertained  in  the  efficacy  of 
their  remedy;  or,  as  I  might  put  it,  in 
the  words  of  Lord  Campbell  in  Denton 
V.  The  GrecU  Northern  Eailway  Company 
(6),  whether  this  advertisement  was  mere 
waste  paper.     In  my  view  the  true  read- 
ing of  this  advertisement  is  this :  "  lOOZ. 
reward  will  be  paid  by  the  Carbolic  Smoke 
Ball  Company  to  any  person  who,  after 
having  used   the  ball  three  times  daily 
for  two  weeks  according  to  the  printed 
directions  supplied  with  such  ball,  con- 
tracts the  increasing  epidemic  influenza, 
colds,  or  any  diseases  caused   by  taking 
cold."    If  I  may  paraphrase  it,  it  means 
this :  « If  you  "—that  is,  one  of  the  public, 
^ho  is  not  yet  ascertained,  but  who,  as 
I^rd  Justice  Bowen   and    Lord   Justice 
l^dley  have  pointed  out,  will  be  ascer- 
tained by  the  performing  the  condition — 
will  hereafter  use  my  smoke  ball  three 
times  daily  for  two  weeks  according  to  my 
Vol.  62.— Q.B. 
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printed  directions,  I  will  pay  you  lOOZ.  if 
you  contract  the  influenza  within  the 
period  mentioned  in  the  advertisement.'' 
Now,  why  is  there  not  a  request  there  ? 
It  comes  to  this :  "  In  consideration  of 
your  buying  and  then  using  my  smoke 
balls,  if  you  catch  the  influenza  within  a 
certain  time  I  will  pay  you  100^."  It  must 
not  be  lost  sight  of  that  this  advei-tisement 
also  states  that  as  security  for  what  is 
being  offered,  and  as  proof  of  sincerity, 
1,000/.  is  actually  lodged  at  the  baz^ 
wherewith  to  satisfy  a  possible  demand 
which  might  be  made  in  the  event  of  the 
conditions  contained  therein  being  fulfilled 
entitling  a  recipient  to  the  100/.  offered. 
How  can  it  be  said  that  such  a  statement 
as  that  embodied  a  mere  expression  of  con- 
fidence in  the  wares  which  the  defendants 
had  to  sell  ?  I  cannot  read  the  advertise- 
ment in  any  such  way.  In  my  judgment 
the  advertisement  was  an  offer  intended 
to  be  acted  upon,  and  when  accepted  by 
performance  of  the  conditions,  constituted 
a  binding  promise  on  which  an  action 
would  lie,  assuming  there  was  consideration 
for  that  promise.  Now,  Mr.  Finlay,  in 
his  very  able  argument,  stated  that  it  was 
a  promise  in  honour,'  or  an  agreement  in 
honour,  or  a  contract  in  honour.  I  un- 
derstand that  if  there  is  no  consideration 
for  a  promise,  it  may  be  a  promise  in 
honour,  if  he  likes  to  call  it  so,  or,  as  we 
should  call  it,  a  promise  without  considera- 
tion, and  nudum  pactum  ;  but  if  he  means 
anything  else  I  do  not  understand  it.  I 
do  not  understand  what  a  bargain,  or  a 
promise,  or  an  agreement  in  honour  is,  un- 
less it  is  one  on  which  an  action  cannot  be 
brought,  because  it  is  nvdum  pactwm — 
and  about  nudum,  pactu/m  I  will  say  a  word 
in  a  moment. 

In  my  judgment,  therefore,  this  fii*st 
point  Deiils,  and  this  was  an  offer  intended 
to  be  acted  upon,  and  when  acted  upon 
and  the  conditions  performed  it  gave  a 
right  of  action  to  a  person  performing 
those  conditions. 

Now,  in  the  next  place,  it  is  said  that 
the  promise  is  too  wide  because,  it  is  said, 
there  is  no  limit  of  time  within  which  the 
person  is  to  catch  the  influenza.  As  has 
been  pointed  out,  there  are  three  possible 
constructions  to  this  contract.  I  like  the 
last  two,  if  I  may  call  them  so,  the  best. 
2M 
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I  like  the  construction  that  the  protection 
is  from  catching  the  influenza  dui'ing  the 
time  you  are  using  the  smoke  ball,  or 
catching  the  influenza  within  a  reasonable 
time  after  the  expiration  of  the  two  weeks 
during  which  you  have  used  it  three  times 
daily.  It  is  not  necessary  to  say  which  is 
the  correct  construction,  for  whichever  is 
correct  there  is  a  sufficient  limit  of  time, 
so  as  not  to  make  the  contract  too  vague 
on  that  account. 

Then  it  was  argued  that  if  the  ad- 
vertisement constituted  an  offer  which 
might  culminate  in  a  contract  if  it  was  ac- 
cepted, it  was  not  accepted  by  the  plaintiff 
in  the  manner  contemplated,  and  it  was 
said  that  the  offer  contemplated  was  such 
that  notice  of  the  acceptance  had  to  be 
given  by  the  party  using  the  carbolic  ball 
to  the  defendants  before  user,  so  that  the 
defendants  might  be  at  liberty  to  superin- 
tend the  experiment.  All  I  can  say  is 
that  there  is  no  such  clause  in  the 
advertisement  at  all,  and  that,  in  my 
Judgment,  it  cannot  be  read  into  it;  and 
I  only  wish  to  say  that  I  entirely  agree 
with  what  has  fallen  from  my  brothers — 
that  this  is  one  of  those  cases  in  which 
the  performance  of  the  condition — the 
condition  being  using  these  smoke  balls 
for  two  weeks  three  times  a  day — is  an 
acceptance  of  the  offer. 

It  was  then  said  there  was  no  person 
named  in  the  advertisement  with  whom 
any  contract  was  made.  That  I  suppose 
has  taken  place  in  every  case  in  which 
actions  on  advertisements  have  been  main- 
tained, from  the  time  of  Williams  v.  Gar- 
toardine  (4),  and  before  that,  down  to  the 
present  day.  I  have  nothing  to  add  to 
what  has  been  said  on  that  subject — that 
a  person  becomes  &  persona  designatay  and 
able  to  sue,  when  he  performs  the  condi- 
tions mentioned  in  the  advertisement, 
which  give  him  a  right  to  the  money 
therein  offered. 

Then  it  was  said  that  there  was  no  con- 
sideration, and  that  it  was  rvudum  pactum. 
Lord  Justice  Bowen  and  Lord  Justice 
Lindley  have  both  pointed  out  the  con- 
sideration. There  are  two  considerations 
here :  one  is  the  consideration  of  the  in- 
convenience of  having  to  use  this  carbolic 
smoke  ball  for  two  weeks  three  times  a 
day.   That  is  a  consideration  moving  from 


the  plaintiff  to  the  defendants ;  and  the 
other  consideration  is  the  money  gain 
likely  to  accrue  to  the  defendants  by  the 
enhanced  sale  of  the  smoke  balls  by  reason 
of  the  plaintiff^s  user  of  them — ample  con- 
sideration to  support  this  promise. 

I  have  only  now  to  add  that,  as  regards 
the  policy  and  wagering  points,  in  my 
judgment  there  is  nothing  in  either  of 
them. 

Appeal  dismissed,  mth  cosU, 

Solicitors— J.  Banks  Pittman,  for  appeUants; 
Field,  Roscoe  &  Co.,  for  respondent. 


^"^fi^P^- 1  In  re  habeisok;  ex  parU 

\        1  in        \       THE  SHERIFF  OF  ESSEX. 

Sheriff-— Costs  of  Execution — Fossestion 
Money — Receiving  Order  in  Bankruptcy— 
Official  Heceiver^s  Notice  for  Delivery  of 
Goods — Duty  of  Sheriff— Bankruptcy  Ad, 
1890  (53  <^  54  Vict.  c.  7l\  s.  Ih 

It  is  the  duty  of  a  sheriff  in  poasessm 
of  goods  taJcen  in  execution,  when  required 
under  section  II  of  the  Bankruptcy  Ad, 
1890,  to  deliver  them  to  the  official  receiver. 
The  sheriff  is,  under  that  section,  entitledio 
the  costs  of  eocecution  up  to  the  date  of  the 
official  receiver's  notice,  but  not  after  it, 
for  further  costs  of  possession  {if  any)  aw 
no  longer  costs  of  execuiion. 

This  was  an  appeal  by  the  Sheriff  of 
Essex  from  so  much  of  an  order  of  his 
honour  Judge  Abdy  as  affirmed  an  order 
of  the  Registrar,  on  the  taxation  of  the 
sheriff^s  costs  of  an  execution,  disallowing 
all  expenses  incurred  subsequently  to  the 
17th  of  September,  1891,  in  holding  pos- 
session of  certain  goods  seized  under  the 
execution  and  claimed  by  the  official  re- 
ceiver. The  motion  was  for  an  order 
varying  the  order  of  the  Judge ;  for  * 
review  of  the  taxation,  and  that  the  ex- 
penses of  the  sheriff  in  keeping  posseerion 
of  the  goods  from  the  18th  of  September 
to  the  28th  of  September  be  taxed  and 
allowed  as  a  first  charge. 
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Section  11,  sub-section  1,  of  the  Bank- 
ruptcy Act,  1890,  is  as  follows  :  "  Where 
any  goods  of  a  debtor  are  taken  in  execu- 
tion,  and,  before  the  sale  thereof  or  the 
completion  of  the  execution  by  the  receipt 
or  recovery  of  the  fuD  amount  of  the  levy, 
notice  is  served  on  the  sheriff  that  a  re- 
ceiving order  has  been  made  against  the 
debtor,  the  sheriff  shall,  on  request,  deliver 
the  goods  and  any  money  seized  or  re- 
ceived in  part  satisfaction  of  the  execution 
to  the  official  receiver,  but  the  costs  of  the 
execution  shall  be  a  iirst  charge  on  the 
goods   or  money  so  delivered,   and   the 
official   receiver  or  trustee  may  sell  the 
goods    or  an  adequate  part  thereof  for 
the  purpose  of  satisfying  the    charge." 
The  circumstances  of  the  present  case  were 
as  follows :  The  sheriff  took  possession  of 
the  debtor's  goods  under  a  writ  of  fi,  fa, 
on  the  25th  of  August,  1891.     On  the 
4th  of  September  he  received  notice  of 
claim  under  a  bill  of  sale.     On  the  9th  of 
September  he  interpleaded,  and  an  inter- 
pleader order,  together  with  an  order  for 
sale  of  the  goods  by  the  sheriff,  was  made 
on  the  14th  of  September.     In  the  mean- 
time a  receiving  order  had   been   made 
against  the   debtor,  notice  of  which  was 
served  on  the  sheriff  on  the  16th  of  Sep- 
tember, and  on  the  17th  of  September  the 
official  receiver  required  the  sheriff,  by 
notice,  to  hand  over  to  him  the  goods. 
This  the  sheriff  refused  to  do  pending  the 
interpleader  order.     On  the  24th  of  Sep- 
tember the  claim  under  the  bill  of  sale 
was  withdrawn,  and  on  the  27th  of  Sep- 
tember the  interpleader  order  discharged. 
The  sheriff  then  handed  the  goods  over 
to  the  official  receiver.     The  question  was 
whether  or  not  the  sheriff  was  entitled  to 
possession  money  subsequently  to  the  17th 
of  September,  and  until  he  handed  over 
the  goods  to  the  official  receiver.     In  the 
course  of  a  written  judgment  the  learned 
County  Court  Judge  expressed  himself  as 
follows  :  "  I  am  of  opinion  that  the  goods 
ftnd  estate  are  under  the  dominion  of  the 
Bankruptcy  Court,  and  that  the  sheriff 
on  receipt  of  notice  of  this  was  bound  to 
go  out  of  possession.     The  sheriff  was  in 
possession  for  the  execution  creditor,  be- 
cause the  goods  were  those  of  the  debtor. 
If,  after  the  receiving  order,  the  official 
receiver  desired  to  fight  the  interpleader 


issue  for  the  purpose  of  testing  the  validity 
of  the  claimant's  title  to  the  goods,  the 
course  open  to  him  was  that  laid  down  in 
the  case  of  Bird  v.  Matthews  (1),  in  which 
the  Court  of  Appeal  held  that  in  the  case 
of  a  bankruptcy  intervening  after  an  in- 
terpleader issue  had  been  ordered,  the 
trustee  in  bankruptcy  could  apply  to  be 
made  a  party  to  the  ifsue  to  test  the 
validity  of  the  claimant's  title  to  the 
goods.  This  decision  shews  clearly  that 
the  Court  considered  the  sheriff  was  out 
of  the  matter  altogether  by  reason  of  the 
bankruptcy,  and  the  trustee  took  his  place. 
Further,  under  the  existing  law  of  bank- 
ruptcy, the  execution  creditor,  whom  the 
sheriff  represented,  had  in  this  case  ceased 
to  have  any  interest  in  the  goods,  they 
having  passed  under  the  bankruptcy  to 
the  official  receiver,  subject  to  the  right  of 
the  claimant  to  try  the  interpleader  issue. 
If  the  contention  of  the  sheriff  is  right, 
there  would  be  the  expenses  of  two  men 
in  possession,  one  for  the  sheriff  and  the 
other  for  the  official  receiver,  until  the  in- 
terpleader issue  had  been  tried.  I  am 
unable  to  concur  in  the  view  contended 
for  on  behalf  of  the  sheriff,  and  have 
taxed  the  charges,  disallowing  the  claim 
for  possession  money  beyond  the  day  after 
the  sheriff  received  notice  of  the  receiving 
order  in  bankruptcy." 

Wigh4man  Wood,  for  the  sheriff. — It  is 
submitted  that  so  long  as  the  interpleader 
order  was  standing  it  was  the  strict  duty 
of  the  sheriff  to  carry  it  out,  even  by  the 
sale  of  the  goods ;  at  any  rate,  he  would 
not  have  been  justified  in  handing  the 
goods  over  to  the  official  receiver  while 
the  claim  of  the  claimant  was  still  in  ex- 
istence, and  an  interpleader  issue  was 
actually  pending,  and  an  order  had  been 
made  for  the  sheriff  to  sell.  Till  this 
issue  was  decided,  the  sheriff  could  not 
know  whether  the  goods  belonged  to  the 
debtor  or  to  the  bill  of  sale  holder.  The 
sheriff  was  holding  as  much  for  the 
claimant  as  for  the  execution  creditor. 
He  was  a  stakeholder  until  the  trial  of  the 
interpleader  issue.  Bird  v.  Matthews  (1) 
does  not  shew  that  the  sheriff  was  pre- 
vented from  carrying  on  the  interpleader 

(1)  46  Law  Times,  512. 
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prooeedings  by  reason  of  the  bankruptcy, 
and  that  the  trustee  took  his  place ;  but 
merely  that,  if  bankruptcy  supervenes  on 
an  interpleader  issue,  the  proper  course  Ls 
for  the  trustee  to  apply  to  be  made  a 
party,  and  he  takes  the  place,  not  of  the 
shenfT,  but  of  the  execution  debtor — In  re 
Levy ;  ex  parte  The  Sheriff  of  Essex  (2), 
In  re  Craycroft ;  ex  parte  Browning  (3), 
ChUd  V.  Mann  (4),  Smith  v.  Darlow  ; 
Wilson  claima/nt  (5),  and  In  re  FerUon ; 
ex  parte  Lithgow  (6). 

Muir  Madcenzie^  for  the  official  receiver. 
— The  question  is  if  within  the  section 
this  possession  money  comes  under  the 
head  of  costs  of  execution.  Is  the  estate 
to  pay  the  costs  of  an  unsuccessful  party  % 
Cases  decided  under  the  Act  of  1869 
have  no  application  here.  It  is  the  Act 
of  1883  that  must  be  looked  to,  and  under 
this  Act  there  are  no  decisions  in  point. 
The  really  material  point  is  whether  the 
expenses  of  po^ssession  incurred  afler  notice 
are  any  longer  costs  of  execution.  It  is 
submitted  that  they  are  not,  and  that  the 
judgment  of  the  learned  County  Court 
Judge  must  be  upheld.  In  re  Levy  ;  ex 
parte  The  Sheriff  of  Essex  (2)  was  more  or 
less  a  compromise.  Here  the  question  is, 
are  costs  after  notice  costs  of  execution  % 

Wightman  Woodf  in  reply. 

Williams,  J. — I  am  of  opinion  that  the 
decision  of  the  learned  County  Court 
Judge  was  quite  right.  I  do  not  think 
that  the  sheriff  can  claim  under  section  1 1 
of  the  Bankruptcy  Act,  1890,  any  costs  of 
execution  whatever  subsequent  to  the 
time  when  he  received  the  notice  men- 
tioned in  the  11th  section.  It  is  not 
argued,  and  it  could  not  be  argued,  that 
the  sheriff  has  any  claim  to  this  order 
except  by  virtue  of  the  provisions  of  sec- 
tion 1 1 .  This  section  provides  that  upon 
notice  being  given  to  the  sheriff  he  is  to 
hand  over  to  the  official  receiver  the  goods 
or  the  proceeds,  as  the  case  may  be,  and 

(2)  63  Law  Times,  291. 

(3)  47  Law  J.  Rep.  Bankr.  96 ;  Law  Rep.  8 
Ch.  D.  596. 

(4)  Law  Rep.  3  Eq.  806. 

(6)  53  Law  J.  Rep.  Chanc.  696;  Law  Rep. 
26  Ch.  D.  605. 

(6)  48  Law  J.  Rep.  Bankr.  64 ;  Law  Rep.  10 
Ch.  D.  169. 


then  he  is  to  be  entitled  tothecosteof 
execution.  In  my  j  udgment  it  is  perfecdj 
plain  that  that  means  the  costs  of  execu- 
tion up  to  the  time  the  notice  is  givoL 
To  read  the  section  in  the  way  Mr. 
Wightman  Wood  has  invited  us  to  do 
woijdd  involve  adding  to  the  section  some 
such  words  as  "  unless  interpleader  pro 
ceedings  are  pending,"  and  a  proviso 
that,  if  interpleader  proceedings  are  pend- 
ing, the  costs  of  execution  shall  include 
all  costs  of  execution  down  to  the  dischaige 
of  the  interpleader  order.  But  the  section 
seems  to  me  to  say  nothing  of  the  kind. 
Mr.  Wightman  Wood  sought  to  meet 
this  by  saying  that  possibly  the  goods 
were  not  the  goods  of  the  debtor.  All  I 
can  say  is,  if  the  goods  were  not  the  goods 
of  the  debtor,  the  sheriff  has  no  clajm  to 
anything  whatever  under  this  section; 
but  if  the  goods  were  the  goods  of  the 
debtor  and  had  been  seized  in  execution, 
then  the  sheriff  upon  delivering  them  over 
is  entitled  to  the  costs  of  the  execution 
down  to  that  time.  I  have  only  to  add 
that  I  entirely  agree  with  what  the 
learned  County  Court  Judge  says — ^that 
the  only  duty  of  the  sheriff  is  to  obey  the 
provisions  of  the  section.  Upon  getting 
a  notice,  his  duty  is  to  hand  over  the 
goods  or  the  proceeds,  and  upon  doing  so 
he  will  get  the  costs  of  execution  down  to 
that  time,  and  nothing  more. 

Bruce,  J. — I  am  of  the  same  opinion. 
I  think  the  decision  of  the  learned  Judge 
in  the  Court  below  was  quite  right,  and 
for  the  reasons  which  he  gave  for  it,  which 
are  quite  clear.  I  think  under  this  sec- 
tion 11  the  sheriff  should  have  any  costs 
of  remaining  in  possession  up  to  the  time 
he  received  notice  of  the  receiving  order; 
and  I  think  I  may  go  further  and  say 
that,  in  my  opinion,  it  was  not  the  duty  of 
the  sheriff  to  remain  in  possession  after 
he  received  the  official  receiver's  notice. 
Appeal  dismissed.  Leave  to  apped 
refused. 

Solicitors — Gepp  k  Sons,  Chelmsford,  for  the 
sheriff ;  solicitors  to  the  Board  of  Trade,  for 
the  official  receiver. 
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1B92.     )  KAMSEY   V.   CBUDDA8   AND 

Dec.  17.  J  OTHEKS.* 

Copyhold — Manor — C(ymmon  ofPastunre 
over  Waste — Custom  for  Lord  to  make  Grants 
of  Waste  toith  ConserU  of  Homage — Enr 
franchisement — Reservation  of  Co^m/nwn- 
able  Bight  to  Tenant  by  Statute — Copyhold 
Act,  1852  (15  &  16  Vict,  c.  51),  s,  45. 

A  custom  for  the  lord  of  a  manor  to 
maJce  grants,  with  the  consent  of  the  homage, 
of  portions  of  the  tvaste  of  the  manor  to  be 
held  of  the  lord  on  copyhold  tenwre,  although 
a  si^fficiency  ofcomm.onisnot  left,  is  agood 
custom. 

For  the  purpose  of  sv>ch  a  custom  the 
consent  of  Ohe  homage  means  the  consent  of 
the  majority  of  the  homage,  which  is  binding 
upon  the  minority,  although  they  a^ctively 
dissent. 

Where  tJie  tenement  of  the  copyholder  of 
a  manor  in  which  such  a  custom  exists  lias 
been  enfranchised  undei'  the  Copyhold  Act, 
1852,  it  remains  within  the  right  of  the 
lord  to  make  such  grants  as  against  him, 
aUhough  he  has  no  longer  a  right  to  be 
present  at  the  Marwr  Gowrt  and  infltience 
the  consent  of  the  homage,  the  commonable 
right  reserved  to  him  by  the  ^^th  section  of 
the  Act  being  subject  as  before  to  the  right 
of  the  lord  to  m^ke  such  grants  vnth  the 
consent  of  the  homage. 

Application  of  the  defendants  for  judg- 
ment or  a  new  trial,  on  appeal  from  the 
verdict  found  and  judgment  entered  for 
the  plaintiff  at  the  trial  of  the  action 
before  Day,  J.,  and  a  special  jury. 

The  action  was  brought  to  recover  dam- 
ages for  trespass. 

The  plaintiff  alleged  that  she  was, 
throughout  the  months  of  May  and  June, 
1891,  and  had  for  some  years  previously 
been,  in  possession  of  certain  enclosed 
land  in  the  parish  of  Shenley,  in  Hertford- 
shire, and  that  the  defendants  on  certain 
days  in  those  months  entered  thereon  and 
destroyed  the  fences,  and  she  claimed 
damages,  and  an  injunction  restraining  the 
defendants  from  a  repetition  of  the  acts 
complained  of. 

The  defendants  in  their  statement  of 

*  CoTcm  Lord  Bsher.  M.B.,  Lopes,  L.  J.,  and 
Kay,  L.J. 


defence  said,  as  to  the  defendants  other 
than  one  Arthur  Oliver  Mudie,  that  if 
they  committed  the  acts  complained  of, 
they  did  so  as  servants  of  the  defendant 
Mudie  and  of  one  Sidney  Claris;  and  they 
further  alleged  that  the  land  in  question 
was  parcel  of  the  common  or  waste  land 
of  the  manor  of  Shenley  Bury  ;  that  the 
defendant  Mudie  was  in  possession  of 
lands  held  by  copy  of  court  roll,  according 
to  the  custom  of  that  manor,  and  Claris 
of  lands  formerly  so  held,  but  now  en- 
franchised ;  that  the  owners  and  occupiers 
of  such  lands  were  entitled  to  a  right  of 
common  of  pasture  over  the  common  or 
waste  land  of  the  manor,  that  the  plain- 
tiff's fences  were  wrongfully  erected  on 
such  common  or  waste  land  ;  and  that  the 
defendants  destroyed  them  for  the  purpose 
of  abating  an  obstruction  to  the  said  rights 
of  common. 

The  plaintiff  in  her  reply  alleged  that 
on  the  5th  of  April,  1887,  at  a  general 
court  baron  and  customary  court  of  the 
lord  of  the  said  manor,  the  lord,  with  the 
consent  of  the  homage,  who  were  present 
and  duly  sworn,  granted  to  the  plaintiff 
seisin  of  the  land  in  question,  to  hold  unto 
her,  her  heirs  and  assigns,  for  ever,  of  the 
lord  by  copy  of  court  roll,  according  to  the 
custom  of  the  manor ;  and  that  it  had  been 
the  custom  of  the  manor  from  time  imme- 
morial for  the  lord  of  the  manor  to  make 
grants,  with  the  consent  of  the  homage, 
of  portions  of  the  waste  of  the  manor,  to 
be  held  of  the  lord  on  copyhold  tenure  ;  or, 
alternatively,  that  it  had  been  the  custom 
of  the  manor  from  time  immemorial  for 
the  lord  to  make  such  grants  with  such 
consent,  to  be  held  as  aforesaid  in  such 
manner  and  to  such  extent  that  sufficiency 
of  waste  should  be  left  to  provide  for  the 
rights  of  common  of  the  tenants  of  the 
manor,  or  of  others  having  rights  of  com- 
mon within  the  manor,  and  that  after  the 
grant  to  the  plaintiff  a  sufficiency  of  waste 
remained  to  the  manor  to  provide  for  all 
the  rights  of  common. 

At  the  trial  before  Day,  J.,  and  a  special 
jury  the  facts  other  than  as  to  the  custom 
were  proved  to  be  substantially  as  stated 
in  the  pleadings,  and,  evidence  of  the  cus- 
tom of  the  manor  having  been  adduced 
from  the  rolls  of  the  manor,  the  jury 
found,  in  answer  to  a  question  left  to  them 
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by  the  learned  Judge,  that  "the  custom 
exists  for  the  lord  of  the  manor  of 
Shenley  Bury  in  the  county  of  Herts  to 
make  grants,  with  the  consent  of  the 
homage,  of  portions  of  the  waste  of  the 
manor  on  copyhold  tenure."  The  learned 
Judge  then  held  that  the  custom  so  found 
by  the  jury  was  a  good  custom  in  law. 
Consequently,  the  issue  as  to  whether  there 
was  a  sufficiency  of  common  left  to  the 
manor  after  the  grant  to  the  plaintiff  was 
not  left  to  the  jury,  but,  upon  the  finding 
of  the  jury,  a  verdict  and  judgment  were 
entered  for  the  plaintiff  for  30l  damages. 

The  defendants  thereupon  applied  for 
judgment  or  for  a  new  trial. 

Ilopkinaoriy  Q,C,^  and  Blennerhasaett,  for 
the  defendants. — The  custom  found  by  the 
jury,  being  a  custom  to  inclose  without 
leaving  a  sufficiency  of  common,  is  incon- 
sistent with  the  rights  of  the  commoners, 
and  is  bad  in  law — ArleU  v.  Ellis  (!)  and 
HiUan  v.  Ea^l  Granville  (2).  FoUcard  v. 
Ilemmett  (3)  is  not  an  authority  to  the  con- 
trary. De  Grey,  C.  J.,  there  states  it  to  be 
a  question  of  novelty  and  importance ;  but 
it  became  immaterial  to  the  issue,  as  the 
ju^  found  that  the  land  was  of  no  value. 

[Lord  Esheb,  M.E.,  referred  to  a  note 
appended  to  the  report  of  Bovioott  v.  Win- 
miU  (4).] 

The  opinion  there  expressed  is  contrary 
to  the  decisions  of  ArleU  v.  ElUe  (1)  and 
Hilton  V.  Ea/rl  Granville  (2).  Further, 
the  consent  of  the  homage  means  the  con- 
sent of  all  the  copyholders  of  the  manor 
entitled  to  the  right  of  common. 

[BLay,  L.J. — If  that  were  so,  a  single 
dissenting  copyholder  could  paralyse  the 
action  of  the  homage.  He  referred  to 
Lady  Wentioorth  v.  Clay  (5).] 

In  any  case,  where  the  tenement  of  a 
copyholder  has  been  enfranchised  under 
the  Copyhold  Act,  1852,  the  45th  section 
of  the  Act  (6)  provides  that  the  tenant  is 

(1)  7  B.  &  C.  346. 

(2)  5  Q.B.  Rep.  701 ;  13  Law  J.  Rep.  Q.B. 
193. 

(3)  6  Term  Rep.  417,  in  note  to  Bate$on  v. 
Sheen, 

(4)  2  Campb.  259. 

(6)  Rep.  temp.  Finch,  263. 

(6)  The  Copyhold  Act,  1862  (15  &  16  Vict.  o. 
51),  9.  45  provides  :  **  Nothing  herein  contained 
Bh£^  operate  to  deprive  any  tenant  of  any  com- 


not  to  be  deprived  by  the  enfranchisement 
of  his  commonable  rights.  Before  the  en- 
franchisement of  his  tenement  Clans  was 
entitled  to  a  right  of  common  of  pasture 
for  all  cattle,  levant  and  couchant,  on  his 
tenement  over  the  waste  of  the  manor, 
including  the  portion  which  it  is  said  the 
lord  has  granted  to  the  plaintiff,  and  thai 
right  still  remains.  He  has  now  no  loiijger 
a  right  to  attend  the  manor  court  and  in- 
fluence the  homage,  and  his  right  would 
not  be  the  same  after  the  enfranchise- 
ment as  before,  if  it  can  be  taken  away 
without  his  voice  being  heard  in  dissent. 

[Kay,  L.  J.— If  the  right  of  the  lord  to 
make  grants  with  the  consent  of  the 
homage  no  longer  exists,  the  right  of  the 
tenant  would  be  greatly  enlarged  by  the 
enfranchisement ;  and  there  is  nothing  to 
suggest  that  this  was  the  intention  of  the 
Act.] 

The  Act  certainly  alters  some  of  the  inci- 
dents of  the  right,  as,  for  instance,  the 
mode  of  devolution.  The  intention  of  the 
Act  is  that  the  right  of  common  enjoyed 
before  the  Act  should  be  preserved  free 
from  all  manorial  incidents. 

Brabant  v.  Wilson  (7),  Robertson  v. 
Hartopp  (8),  LasceUes  v.  Lord  Onslow  {9)j 
Tyrringham's  Case  (10),  and  the  Statute 
of  Merton  (20  Hen.  3.  c.  4),  were  also 
cited. 

Finlay,  Q.C,,  and  J,  F.  P,  Ratdinsoih 
for  the  plaintiff,  were  not  called  upon  to 
argue. 

Lord  Esher,  M.B. — The  questions  to 
be  decided  in  this  case  are  whether  the 
custom  found  by  the  jury  is  a  good  cus- 
tom, and,  if  it  is,  what  the  effect  of  it  is 
with  respect  to  the  rights  of  the  parties  to 
the  action.  The  existence  of  the  custom 
was  a  question  for  the  jury,  and  they  have 
found  that  the  custom  exists  for  the  lord 
of  the  manor  of  Shenley  Buiy,  in  the 

monable  right  to  which  he  may  be  entitled  in 
respect  of  such  lands,  but  such  right  shall  con- 
tinue attached  thereto,  notwithstanding  the 
same  shall  have  become  freehold." 

J)   35    Law    J.   JRep.  Q.B.   49 ;   Law  Bel*. 

1  Q.B.  44. 

(8)  59  Law  J.  Rep.  Chanc.  563 ;  Law  Bep. 
43  Ch.  D.  484. 

(9)  46   Law  J.  Bep.  Q.B.  333 ;   Law  Bep. 

2  Q.B.  D.  433. 

(10)  4  Rep.  379  (vol.  ii.). 
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county  of  Herts,  to  make  grants,  with  the 
oonsent  of  the  homage,  of  portions  of  the 
waste  of  the  manor  to  be  held  of  the  lord 
on  copyhold  tenure.     Was  there  evidence 
of  this  custom?     The  rolls  of  the  manor 
were    produced,    and    it   appeared   from 
them    that  as  long  as   the   manor  has 
existed  grants   of  this  kind   have   been 
made.       There    was    no    evidence    that 
any    one    has    ever    objected    to    them. 
There  was,  therefore,  abundant  evidence 
that  the  custom  has,  as  a  fact,   existed 
from  time  immemorial.      Then  there  is 
nothing  in  the  custom  as  found  by  the 
jury  as  to  the  necessity  of  leaving  a  sufEl- 
dency  of  waste  to  provide  for  the  rights 
of  the  commoners.     It  must  therefore  be 
taken  that  the  custom  which  the  jury 
found  is  a  custom  to  make  grants  of  the 
waste  with  the  consent  of  the  homage, 
whether  there  be  a  sufficiency  of  common 
or  not.     That  is  the  custom  found  by  the 
jury,  and   acted   upon   from  time  imme- 
morial. 

The  next  question  is,  whether  it  is  a 
good  custom,  because  if  it  has  been  acted 
npon  from  time  immemorial,  and  is  a 
good  custom,  it  must  be  adopted.  Now, 
as  to  this  point,  there  is  a  note  made  by 
Lord  Campbell  in  his  report  of  the  case  of 
BovkoU  V.  WinmiU  (4),  which,  although  it 
is,  of  course,  not  binding  upon  the  Court, 
has  always  been  treated  as  of  high  autho- 
rity. "  It  was  formerly  doubted,"  he  says, 
"  how  far  a  custom  for  the  lord  to  make 
grants  of  the  waste  with  the  assent  of  the 
homage  was  good,  where  a  sufficiency  of 
common  is  not  left ;  but  it  is  now  settled 
that  the  practice  of  making  such  grants  is 
evidence  of  a  right  to  do  so  reserved  by 
the  lord  when  he  granted  a  right  of  com- 
mon over  the  waste,  and  that  therefore 
the  former  right  is  paramount  to  the 
latter." 

Then  we  have  in  Folkard  v.  Hemmett 
(3)  the  judgment  of  Chief  Justice  De 
Grey,  who  was  one  of  the  greatest  lawyers 
this  country  has  ever  produced.  He  there 
says :  "  The  plaintiff  must  prove  himself 
to  be  in  possession  of  a  right  of  common, 
and  that  this  right  has  been  prejudiced  ; 
any  prejudice  in  the  minutest  degree  is 
sufficient.  The  defendants  justify  under 
the  usage.  I  will  not  call  it  a  custom, 
I    look    on    it    as    a    reserved 
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right  of  the  lord.  There  are  two  con- 
siderations— first,  if  this  usage  be  true ; 
secondly,  if  true,  whether  legal.  As  to 
the  first,  the  defendants  have  proved  by 
the  court  rolls  that  it  has  been  the  usage 
ever  since  1599.  As  to  the  second,  it  is  a 
matter  of  law,  a  question  of  novelty  and 
importance.  The  reason  of  such  a  reser- 
vation by  the  lord  might  be  its  vicinity  to 
London."  That  shews  the  view  taken  by 
that  learned  Judge.  Then  there  is  the 
case  of  Lady  Wervtworih  v.  Clay  (6),  which 
it  seems  to  me  is  as  clear  an  authority  as  ' 
there  can  be  that  such  a  custom  is  good. 
These  authorities  were  adopted  by  the  late 
Mr.  Joshua  Williams  in  his  Rights  of 
Common  (11),  a  book  of  the  highest  value, 
and  it  is  too  late  now  to  ask  this  Court  to 
overrule  them.  I  am  of  opinion,  there- 
fore, that  the  custom  found  by  the  jury  is 
a  good  custom. 

What,  then,  is  its  effect  upon  the  rights 
of  the  parties  to  this  action  1  I  will  first 
take  the  case  of  the  person  objecting  to 
the  custom  being  a  copyholder.  The 
custom  is  for  the  lord  to  make  grants, 
with  the  consent  of  the  homage,  of  por- 
tions of  the  waste  of  the  manor  to  be  held 
of  the  lord  on  copyhold  tenure.  It  is 
desired  on  the  part  of  the  defendants  to 
construe  the  expression  "  with  the  consent 
of  the  homage ''  as  meaning  with  the  con- 
sent of  every  copyholder  of  the  manor. 
Is  that  the  meaning  of  the  expression! 
Is  the  consent  of  the  homage  incomplete 
unless  every  copyholder  of  the  manor  is 
present  at  the  C9urt  and  agrees  to  the 
grant,  or  if  all  are  present  and  the 
minority  is  overruled  1  The  case  of  Lady 
Wenttoorth  v  Clay  (5)  is  a  clear  authority 
to  the  effect  that  the  oonsent  of  the 
majority  of  the  homage  is  sufficient,  and 
that  a  grant  can  be  made  without  the 
consent  of  a  copyholder  of  the  manor  if 
absent,  and  against  his  consent  if  present. 
In  that  case  a  copyholder  objected,  but 
was  overruled  by  a  majority  of  the  hom- 
age. The  grant,  therefore,  to  the  plain- 
tiff could  be  made  without  the  consent 
of  a  tenant,  who  was  a  copyholder,  his 
rights  being  subject  to  the  action  of  the 
majority. 

But  it  is  said  that  Claris,  under  whose 

(11)  Prescriptive  Rights,  p.  130. 
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orders  the  defendants  acted,  is  no  longer 
a  tenant  of  the  manor.  His  lands  have 
been  enfranchised,  and  he  is  no  longer  a 
copyholder.  He  has,  therefore,  no  right 
to  be  present  at  the  manor  court,  and  no 
power  of  consenting  to,  or  dissenting  from, 
a  grant.  Consequently  there  ought  to  be, 
it  is  said,  some  modification  of  the  right 
of  the  homage  to  consent ;  that  which  is 
done  within  the  manor  ought  not,  it  is 
suggested,  to  bind  him,  but  his  rights 
ought  to  remain  the  same  as  before  the 
enfranchisement,  and  ought  not  to  be 
affected  by  the  action  of  the  homage. 
But  if  he  is  no  longer  a  tenant  of  the 
manor,  what  rights  has  he  as  such  1  Ex- 
cept so  far  as  the  46th  section  of  the 
statute  15  &  16  Vict.  c.  51  preserves 
them,  the  enfranchisement  would  appear 
to  take  away  his  commonable  rights  alto- 
gether. That  section  reserves  him  a 
right,  and,  but  for  it,  he  would,  being  no 
longer  a  tenant  of  the  manor,  have  no 
right  in  respect  of  the  waste.  What  right, 
then,  does  it  reserve]  To  answer  the 
question  we  must  construe  the  section. 
It  provides  that  "  nothing  herein  con- 
tained shall  operate  to  deprive  any  tenant 
of  any  commonable  right  to  which  he  may 
be  entitled  in  respect  of  such  lands  ;  but 
such  right  shall  continue  attached  thereto, 
notwithstanding  the  same  shall  have  be- 
come freehold."  The  meaning  of  those 
words  must  be  that  the  enfranchisement 
shall  not  deprive  him  of  any  right  of  com- 
mon to  which  he  was  entitled  in  respect 
of  his  tenement  the  moment  before  it  was 
enfranchised.  What  was  the  right  of  com- 
mon to  which  the  defendant  was  entitled 
the  moment  before  his  tenement  was 
enfranchised  %  It  was  a  right  of  common 
over  the  waste  of  the  manor,  subject  to 
the  right  of  the  lord  to  make  grants,  with 
the  consent  of  the  homage,  of  portions  of 
the  waste,  to  be  held  on  copyhold  tenure  j 
and  the  majority  of  the  homage  could 
overrule  him  if  he  dissented.  The  section 
provides  that  he  is  not  to  be  deprived  of 
that  right,  but  it  does  not  say  that  he  is 
to  have  a  right  which  he  never  had  before. 
It  seems  to  me  that  the  only  reasonable 
construction  of  the  words  is,  that  the 
tenant  is  to  keep  his  rights  after  the  en- 
franchisement, subject  to  all  the  limita- 
tions which  bound  him  before  the  enfran- 


chisement. Therefore,  the  right  of  tk 
tenant  in  this  case  remains  just  the  suae 
as  if  he  had  continued  to  be  a  tenant  at 
the  manor.  If  his  tenement  had  remained 
unenfranchised,  it  would  have  been  within 
the  right  of  the  lord  to  enclose  this  part 
of  the  waste  against  him,  and  therefore  it 
remains  within  the  right  of  the  lord  Ui 
do  so  after  the  enfranchisement  Conse- 
quently Claris  had  no  right  to  interna* 
with  the  enclosure,  and  when  he  did  in- 
terfere he  was  a  trespasser.  For  th^e 
reasons  I  think  that  the  verdict  and  judg- 
ment for  the  plaintiff  were  right,  &ik1 
that  this  application  must  be  refused. 

Lopes,  L.J. — The  custom  set  out  by 
the  plaintiff  in  the  reply,  and  found  by 
the  jury,  is  a  custom  for  the  lord  of  the 
manor  to  make  grants,  with  the  consent 
of  the  homage,  of  portions  of  the  waste  of 
the  manor,  to  be  held  of  the  lord  on  copy- 
hold tenure.  I  understand  that  to  mean 
that  the  lord  could  make  such  grants 
whether  there  was  a  sufficiency  of  waste 
left  to  provide  for  the  rights  of  common 
of  those  entitled  thereto  or  not,  because 
the  next  paragraph  of  the  reply  sets  up 
alternatively  a  custom  to  make  such  grants 
to  such  extent  as  to  leave  a  sufficiency  of 
waste  to  provide  for  common  rights.  1 
am  clearly  of  opinion  that  the  existence 
of  that  custom  as  a  feet  was  proved.  The 
next  question  is  whether  the  custom  so 
proved  is  good.  The  authorities  seem  to 
me  to  be  clear  that  even  in  cases  where 
there  is  not  a  sufficiency  of  common  left,  & 
custom  of  the  lord  to  make  grants  from 
the  waste,  with  the  consent  of  the  homage, 
to  be  held  on  copyhold  tenure,  is  a  good 
custom,  because  the  existence  of  it  is  evi- 
dence that  the  lord,  when  he  granted  the 
right  of  common,  reserved  to  himself  the 
right  to  make  such  grants. 

But  then,  it  is  said  on  behalf  of  the 
defendants  that  the  consent  of  the  hom- 
age must  be  unanimous,  and  that  if  there 
is  one  active  dissentient  there  cannot  be 
a  consent  of  the  homage,  according  to  the 
true  meaning  of  the  custom ;  and  in  this 
case  it  is  further  said  that  in  case  a  tenant 
whose  tenement  has  been  enfranchised, 
and  who  consequently  has  no  longer  any 
right  to  be  present  at  the  manor  court, 
dissents,  the  custom  is   gone  as  against' 
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him.      The  resxilt  of  this  contention  would 
be  tiKat  if  one  acre  of  the  copyhold  land 
"were     enfranchised     the     custom    would 
practically  be    gone.      But   the   case    of 
LoidLy  W&nXvoorth  v.  Clay  (5)  clearly  shews 
tbart   if  the  majority  of  the  homage  con- 
aent,  it  is  a  good  consent  of  the  homage, 
and    binding   upon  all  the    dissentients. 
Wliat,  then,  would  have  been  the  position 
of  tlxe  defendant  Claris  if  his  land  had  re- 
mained unenfranchised  1     He  would  have 
been  a  copyholder  of  the  manor,  and  bound 
by  the  custom,  and  the  consent  of  the 
msyority  of  the  homage  would  have  been 
binding  upon  him.      Next,  what   is  his 
position  now  that  his  land  has  been  en- 
&anchised  1     It  is  determined  by  the  45th 
section  of  the  statute  15  <fe  16  Vict.  c.  51. 
Sy  that  section  enfranchisement  is  not  to 
deprive  him  of  any  commonable  right  to 
i^hich  he  was  entitled  in  respect  of  the 
lands  enfranchised,  that  is,  in  my  judg- 
ment, of  any  right  to  which  he  was  en- 
titled at  the  time  of  the  enfranchisement. 
What  was  the  right  to   which    he   was 
entitled  at  that  time  1     It  was  a  defeasible 
right,  subject  to  be  defeated  by  grants  of 
the  waste  made  by  the  lord  with  the  con- 
sent of  the  homage,  although  there  was 
not  a  suflEiciency  of  common  left.     The 
effect  of  the  section  is  to  preserve  that 
defeasible  right ;  not  exactly  in  the  same 
state  as  before,  because    there   must   of 
necessity  be  some  difference  in   the   in- 
cidence of  the  rights,  as,  for  instance,  in 
the  mode  of  devolution,  but  as  nearly  in 
the  same  state  as  the  altered  circumstances 
permit.    For  these  reasons  I  am  of  opinion 
that  the  application  must  be  refused. 

Kay,  L.J. — I  quite  agree  that  the 
right  found  by  the  jury  in  this  case  to 
have  been  exercised  by  the  lord  is  a  right 
to  grant,  with  the  consent  of  the  homage, 
portions  of  the  waste  to  be  held  on  copy- 
hold tenure,  whether  a  sufficiency  of  com- 
mon was  left  or  not.  This  is,  I  think, 
quite  plain  from  the  two  paragraphs  of 
the  reply  in  which  the  right  is  pleaded — 
first,  without  any  limitation,  and  then 
alternatively  with  the  limitation  that  suf- 
ficiency of  waste  should  be  left  to  provide 
for  the  rights  of  common.  The  right 
found  by  the  jury  was  the  former. 

The  first  point  to  be  decided  is  whether 
Vol.  6S.— Q.B. 
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the  right  is  good.  I  deliberately  choose 
the  word  "right,"  because  under  the 
authorities  it  seems  to  me  that  it  is  more 
applicable  than  the  word  "  custom."  It 
appears  to  me  that  the  authorities  esta- 
blish that  a  custom  for  the  lord  to  inclose 
with  the  consent  of  the  homage  is  evi- 
dence that  the  lord,  when  he  granted  the 
rights  of  common,  reserved  to  himself 
the  right  to  inclose  portions  of  the  waste 
with  the  consent  of  the  homage.  The 
cases  fruther  shew  that  such  a  reservation 
is  perfectly  good.  This  was  decided  in 
LcAy  Wentioorth  v.  Glai/  (5),  and  this  case 
does  not  seem  to  have  been  since  disputed 
from. 

That  being  so,  the  next  argument  of 
the  defendants  is  that  the  ^undation 
of  the  right  of  the  lord  to  inclose  is  the 
consent  of  the  persons  affected  by  the 
indosure,  and  that,  even  if  the  consent  of 
the  homage  may  be  taken  to  be  the  con- 
sent of  those  whom  they  represent — that 
is,  the  tenants  of  the  manor — it  is  not 
binding  upon  a  tenant  whose  land  has 
been  enfr^chised,  and  who,  although  his 
right  of  common  is  reserved  by  the  sta- 
tute, is  no  longer  a  copyholder  of  the 
manor,  and  has  no  right  to  be  present  at 
the  manor  court.  What,  then,  is  the 
meaning  of  the  consent  of  the  homage  t 
In  my  judgment  the  expression  as  used 
in  the  authorities  does  not  mean  the  con- 
sent of  every  tenant  of  the  manor  en- 
titled to  common  rights.  It  is  obvious 
that  the  lord  might  inclose  the  whole  of 
the  waste  if  he  got  the  consent  of  every 
person  who  had  common  rights  over  it. 
No  authority  could  be  necessary  to  esta- 
blish this,  so  that  clearly  the  expression 
does  not  mean  the  consent  of  every 
tenant.  Does  it  mean  the  consent  of 
every  person  present  at  the  court  ?  The 
case  of  L<idy  WefrUivorth  v.  Clay  (5)  is  an 
authority  to  the  contrary.  In  that  case 
it  was  distinctly  held  that  such  a  custom 
as  this  is  a  good  custom,  and  that  the 
majority  of  the  homage  could  bind  the 
minority,  although  the  minority  actively 
dissented.  It  seems  to  me,  therefore, 
that  the  consent  of  the  homage  means 
the  consent  of  the  majority  of  those  pre- 
sent at  the  court,  and  that,  with  that 
consent,  the  lord  has  the  right  to  inclose 
portions  of  the  waste,  although  a  minority 
2  N 
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actively  dissent      That  being  so,  the  lord 
has  not  done  more  in  this  case  than  to 
exercise  the  right  which  he  possessed. 

But  then  it  is  said  that  the  45th  sec- 
tion of  the  statute  15  <fe  16  Vict.  c.  51 
preserved  after  the  enfiunchisement  the 
right  of  common  which  the  copyholder 
had  before  enfranchisement,  and  that  this 
was  a  right  not  to  have  the  waste  in- 
closed without  having  an  opportunity  of 
dissenting  fi*om  the  inclosure,  and  of  in- 
fluencing the  majority  of  the  homage  not 
to  consent.  There  is,  no  doubt,  some 
difference  after  the  enfranchisement,  as 
the  tenant  is  then  no  longer  one  of  the 
homage,  and  therefore  cannot  be  present 
at  the  court;  but  we  must  read  the 
section  in  its  literal  sense.  So  read,  it 
clearly  was  not  intended  to  confer  on  the 
tenant  a  new  and  larger  right,  but  merely 
preserves  the  right  which  he  had  before 
— that  is,  a  right  of  common  over  the 
waste,  subject  to  the  paramount  right  of 
the  lord  to  inclose  portions  of  it  with  the 
consent  of  the  homage.  The  argument 
of  the  defendants  is  that  the  tenant  after 
the  enfranchisement  gets  by  virtue  of  the 
Act  of  Parliament  a  right  which  is  not 
the  same  as  his  old  right,  but  so  extended 
as  to  destroy  the  right  of  the  lord  alto- 
gether. It  seems  to  me  to  be  extravagant 
to  suggest  that  a  section,  the  terms  of 
which  are  that  he  is  not  to  be  deprived  of 
his  right,  gives  him  so  much  larger  a 
right  than  he  had  before.  Looking  at 
the  other  side  of  the  matter,  the  tenant 
is  not  substantially  injured  by  the  con- 
struction we  are  placing  upon  the  section. 
He  still  retains  his  right  of  common,  and 
the  homage  will  probably  take  good  care 
that  the  lord  does  not  inclose  so  much  of 
the  waste  as  not  to  leave  a  sufficiency  of 
common,  and  in  determining  what  is  a 
sufficiency  will  no  doubt  take  into  con- 
sideration every  one  who  has  a  right  of 
common  over  the  waste.  He  is  therefore 
protected,  although  he  has  now  no  right 
to  be  heard,  in  a  similar  manner,  though 
not  quite  to  such  an  extent  as  before. 
He  gets  a  great  advantage  by  the  enfran- 
chisement, and  there  is,  I  think,  no  in- 
justice in  holding  that  the  right  reserved 
to  him  by  the  Act  of  Parliament  is  as 
nearly  as  possible  the  same  as  that  which 
he  had  before,  it  being    impossible    to 


reserve  quite  the  same  right,  because,  as 
he  is  no  longer  a  member  of  the  homage, 
his  voice  cannot  be  heard  in  absent  or 
dissent  in  the  manor  court.  For  these 
reasons  I  think  that  the  judgment  of  the 
Court  below  was  right,  vid  that  the 
application  must  be  refused. 

Application  refimd. 


Solicitors— Ernest  Richard  Wood,  for  plaintiff; 
Home  &,  Birkett,  for  defendant. 


[IN  THB  OOUBT   OF  APPBAL.] 

1893.        1  » 

Mait5h  6,  U.  /         ^'™  ^-  ^™^* 

Practice — County  Court — Co8t9 — Actm 
of  Contract  sent  for  Trial  to  County  Cwri 
— Recovery  by  Plaintiff  of  lees  than  201— 
Plaintiff  not  entitled  to  any  Costs  witMt 
CeHifioiue—Coumty  Courts  Act,  1888  (51 
<k  52  Vict.  c.  43),  ss.  65  and  116. 

In  an  action  of  contract  commenced  in 
the  High  Court,  but  sent  for  trial  to  a 
County  Court  under  section  65  of  the 
County  Courts  Act,  1888  (51  <fe  52  Vid.  e. 
43),  die  plaintiff  recovered  judgment  for 
less  than  201.  .—Held,  that  the  plaindf 
vxM  not  entitled  to  amy  costs  under  sedwn 
116  of  the  County  Courts  Act,  1888,  t«pa» 
the  ground  (i.)  that  the  rules  laid  down  in 
clauses  1  ami  2  ofthcU  section  depriving  a^ 
plaintiff  of  costs  wholly  or  in  part,  are 
applicable  to  aU  actions  brought  in  ^ 
High  Court  which  might  have  been  broug^ 
in  the  County  Court,  whether  tried  in  the 
High  Court  or  ordered  to  be  tried  in  At 
County  Court  under  section  65  ;  and  (u*) 
that  those  rules  apply  toaU  the  costs  ofwd^ 
actions,  and  not  only  to  so  much  of  then^ 
as  in  a  case  ordered  to  be  tried  in  tks 
County  Court  have  been  incurred  antto^- 
dently  to  such  order. 

Harris  k  Sons  w.  Judge  (61  Law  J. 
Rep.  Q.B.  577  ;  Law  Rep.  [1892]  2  Q.B. 
565)  eommmUed  on. 

Appeal  from  the  decision  of  a  DivisionaJ 
Court  aflSrming  the  decision  of  the  Judp 
of  the  City  of  London  Court,  who  upheM 

♦  Coram  Lord  Esher,  M.B.,  Lindley,  LJ* 
and  Bowen,  L.J. 
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the  refusal  of  the  Eegistrar  of  that  Court 
to  tax  the  plaintifiTs  costs  of  the  action. 

The  action,  which  was  commenced  in 
the  High  Court,  was  brought  to  recover 
27^.  10«.  for  goods  sold  and  delivered. 
The  ^^rrit  was  specially  indorsed,  and  an 
application  being  made  for  judgment 
under  Order  XIV.,  an  order  was  made 
giving  the  defendant  unconditional  leave 
to  defend,  upon  payment  of  the  whole  of 
the  amount  claimed  into  Court,  and  the 
action  was  sent  for  trial  to  the  City  of 
London  Court  under  section  65  of  the 
County  Courts  Act,  1888  (1).  The  de- 
fendant gave  notice  of  set-off  of  8^.  2^. 

CI)  51  &  52  Vict.  0.  43.  s.  66 :  "  Where  in  any 
action  of  contract  brought  in  the  High  Goort 
the  claim  indorsed  on  the  writ  does  not  exceed 
1001.,  or  where  snch  claim,  though  it  originally 
exceeded  100/.,  is  reduced  by  payment,  an  ad- 
mitted set-off,  or  otherwise  to  a  sum  hot  ex- 
ceeding lOO;.,  it  shall  be  lawful  for  either  party 
to  the  action  at  any  time,  if  the  whole  or  part 
of  the  demand  of  the  plaintiff  be  contested,  to 
apply  to  a  Judge  of  the  High  Court  at  chambers 
to  order  such  action  to  be  tried  in  any  Court  in 
which  the  action  might  have  been  commenced, 
or  in  any  Court  convenient  thereto ;  and  on  the 
hearing  of  the  application  the  Judge  shaU,  un- 
less there  is  go(Kl  cause  to  the  contrary,  order 
such  action  to  be  tried  accordingly.  .  .  And 
the  action  and  all  proceedings  shall  be  tried 
and  taken  in  such  Court  as  if  the  action  had 
been  originally  commenced  therein;  and  the 
costs  of  the  parties  in  respect  of  proceedings 
subsequent  to  the  order  of  the  Judge  of  the 
High  Court  shall  be  allowed  according  to  the 
scale  of  costs  for  the  time  being  in  use  in  the 
County  Courts ;  and  the  costs  of  the  order  and 
all  proceedings    previously   thereto    shall   be 
allowed  according  to  the  scale  of  costs  for  the 
Ume  being  in  use  in  the  Supreme  Court.*' 

Section  116:  "With  respect  to  any  action 
brought  in  the  High  Court  which  could  have 
been  commenced  in  a  Coimty  Court  the  follow- 
ing provisions  shall  apply :  (1)  If  in  an  action 
founded  on  contract  the  plaintiff  shall  recover 
a  sum  less  than  20/.,  he  shall  not  be  entitled  to 
any  costs  of  the  action ;  and  if  he  shall  recover 
a  sum  of  20/.  or  upwards,  but  less  than  502.,  he 
shall  not  be  entitled  to  any  more  costs  than  he 
would  have  been  entitled  to  if  the  action  had 
been  brought  in  a  County  Court ;  and  (2)  if  in 
an  action  founded  on  tort  the  plaintiff  shall 
leoover  a  sum  less  than  10/.,  he  shall  not  be 
entitled  to  any  costs  of  the  action ;  and  if  he 
shall  recover  a  sum  of  10/.  or  upwards,  but 
less  than  20/.,  he  shall  not  be  entitled  to  any 
more  costs  thsA  he  would  have  been  entitled  to  if 
the  action  had  been  brought  in  a  County 
Ooort;  unless  in  any  such  action,  whether 
founded  on  contract  or  tort,  a  J  udge  of  the 
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By  consent  of  the  parties  the  case  was 
tried  by  the  Registrar,  who  found  for  the 
plaintiff  on  his  claim  and  for  the  defen- 
dant on  his  set-off,  and  entered  judgment 
for  the  plaintiff  for  the  balance,  19Z.  8«. 
Subsequently  the  Registrar  declined  to 
tax  the  plaintiff's  costs,  upon  the  ground 
that  under  the  provisions  of  section  116 
of  the  County  Courts  Act,  1888,  he  had 
no  power  to  do  so.  The  Judge  of  the 
City  of  London  Court  upheld  the  decision 
of  the  Registrar. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Cave,  J.)  affirmed  the  decision 
of  the  Registrar,  but  gave  leave  to  appeal. 

The  case  is  reported  wrUe^  p.  254. 

The  plaintiff  appealed. 

W.  K  Hume-WiHiama  and  J.  0.  Herd- 
man,  for  the  plaintiff. — The  plaintiff  is 
entitled  to  costs  on  the  County  Court 
scale.  Section  116  only  applies  to  actions 
commenced  and  tried  in  the  High  Court. 
Where  an  action  is  commenced  in  the 
High  Court,  but  is  afterwards  transmitted 
under  section  65  to  the  County  Court, 
then  the  provisions  of  section  116  de- 
priving a  plaintiff  of  costs  only  apply 
to  so  much  of  the  costs  as  relate  to  the 
proceedings  in  the  High  Coiurt  prior  to 
the  action  being  ordered  to  be  tried  in 
the  County  Court.  An  action,  after  it 
has  been  sent  down  to  the  County  Court, 
is  to  be  treated  as  if  ib  never  had  been 
in  the  High  Court  at  all.  The  language 
of  section  116  shews  that  it  is  intended 
only  to  apply  to  actions  in  the  High  Court. 
Harris  dh  Sons  v.  Judge  (2)  decides  that 
where  an  action  has  been  transferred  from 
the  High  Court  to  a  County  Court  a  Judge 
of  the  High  Court  has  no  jurisdiction  to 
certify  for  costs,  and  that  is  in  favour  of 
the  plaintiff,  as  shewing  that  the  person 
to  certify  must  be  a  Judge  of  the  High 
Court,  and  therefore  that  the  section  refers 
to  an  action  in  the  High  Court. 

Prior  to  the  Act  of  1888,  a  Judge  of 
the  High  Court  had  power  to  certify  for 
costs  in  a  case  sent  down  for  trial, 
under  19  &  20  Vict.  c.  108.  s.  26,  to  a 

High  Court  certifies  that  there  was  sufficient 
reason  for  bringing  the  action  in  that  Court,  or 
unless  the  High  Court  or  a  Judge  thereof  at 
chambers  shall  by  order  allow  costs." 

(2)  61  liaw  J.  Rep.  Q.B.  677;  Law  Rep. 
[1892]  2  Q.B.  566. 
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County  Court — Taylor  v.  Cass  (3).  When 
the  Legislature  took  away  that  power  it 
substituted  the  provisions  of  section  65  in 
place  of  section  26  of  the  earlier  Act.  Sec- 
tion 116  must  be  read  together  with  section 
65,  the  important  words  of  which  are  that 
"  the  action  shall  be  tried  and  taken  in 
such  Court  as  if  the  action  had  been 
originally  commenced  therein."  The  latter 
part  of  section  65  applies  to  the  scale.  Wil- 
son cmd  others  v.  St(xthaffn  (4)  shews  merely 
that  where  an  action  of  contract  has  been 
remitted  to  a  County  Court,  a  plaintiff  who 
recovers  less  than  50^.  is  not  entitled  to 
costs  on  the  High  Court  scale  in  respect 
of  proceedings  which  had  taken  place  in 
the  High  Court. 

\Barker  dh  Son  v.  Hempstead  (5)  and 
Armitage  v.  Fison  d:  Co.  (6)  were  also 
cited.] 

ffaldinstein,  for  the  defendant. — Order 
LXV.  rule  12  makes  express  provision 
with  regard  to  costs  where  not  more  than 
501.  is  recovered  by  a  plaintiff  in  an  action 
in  the  High  Court ;  and  consequently  the 
provisions  of  section  116  of  the  County 
Courts  Acts,  1888,  as  to  them  were  not 
necessary  if  the  section  only  applies  to  an 
action  in  the  High  Court.  Section  116 
must,  therefore,  have  been  intended  to 
apply  to  an  action  in  the  County  Court. 

[Wilson  a/nd  others  v.  Statham  (4)  was 
also  cited.] 

ffume-WiUiams  replied. 

Ctar.  adv.  vuU. 

The  following  judgment  of  the  Court 
was  (on  March  14)  read  by 

LiNDLEY,  L.J. — This  appeal  raises  the 
point  left  undetermined  by  Hanris  v. 
Jvdge  (2).  But  that  case  turned  on  the 
same  sections  of  the  County  Courts  Act, 
1888,  as  have  to  be  considered  on  the  pre- 
sent occasion,  and  throws  considerable 
light  on  their  true  construction.  The  sec- 
tions are  65  and  116  of  51  &  52  Vict.  c. 
43.  Section  65  applies  in  terms  to  actions 
commenced  in  the  High  Court  and  sent 
for  trial  in  the  County  Court.  Section 
116  applies  in  terms  to  all  actions  brought 

(3)  LawRep.  4C.P.  614. 

(4)  60  Law  J.  Rep.  Q.B.    725;    Law   Rep 
[1891]  2  Q.B.  261. 

(5)  68  Law  J.   Rep.    Q.B.   369 ;    Law  Rep. 
23  Q.B.  D.  8. 

(6)  67  Law  Times,  N.S.  416. 


in  the  High  Court  which  might  have  been 
brought  in  the  County  Court.  The  two 
sections,  therefore,  are  not  mutually  exrfu- 
sive ;  they  may  both  stand  together  so  &r 
as  their  subject-matter  is  concerned ;  and  so 
far  as  they  are  not  inconsistent  they  ought 
to  be  read  together.  This  was  the  view 
taken  in  Earrris  v.  Jvdge  (2).  Upon  the 
particular  point  which  had  there  to  be 
decided  the  two  sections  oould  not  be 
construed  together,  and  section  65  was 
held  to  prevail  over  section  116.  But  it 
does  not  follow  that  the  result  ought  to 
be  the  same  in  the  present  case.  The  last 
part  of  section  65  of  the  County  Courts 
Act,  1888,  says  in  terms  what  scale  of 
costs  is  to  be  allowed  in  the  cases  to  which 
it  relates ;  it  applies  as  well  to  plaintife 
as  to  defendants;  but  it  does  not  say 
or  mean  that  the  costs  which,  if  allowed, 
are  to  be  taxed  according  to  the  scale 
mentioned  are  in  all  cases  to  be  allowed 
either  to  the  plaintiff  or  to  the  defendant. 
Whether  they  are  to  be  allowed  or  not, 
and  to  whom,  depends  on  other  sections. 
The  section  which  enables  the  County  Court 
Judge  to  give  costs  is  section  113  ;  but  as 
regards  actions  brought  in  the  High  Court, 
hut  which  might  have  been  brought  in  the 
County  Court,  there  are  specific  directions 
or  rules  contained  in  section  116;  and 
these  specific  directions  or  rules  must  be 
applied  by  the  Judge  of  the  County  Court 
to  whom  an  action  brought  in  the  Higb 
Court,  but  which  might  have  been  brou^t 
in  the  County  Court,  is  sent  for  trial. 
This  is  what  I  said  in  karris  v.  Jvdge  (3), 
and  what,  pn  reconsideration,  I  am  still  of 
opinion  is  correct.  The  language,  how- 
ever, which  I  used  in  Harris  v.  Judge  (2) 
was  too  wide,  and  was  understood  by  Mr. 
Justice  Cave  to  mean  that  the  County 
Court  Judge  could  give  the  certificate  re- 
ferred to  in  section  116.  We  agree  with 
him  that  the  County  Court  Judge  cajinot 
do  that,  and  my  language  to  that  exten* 
ought  to  be  corrected.  The  clause  in 
section  116  relating  to  the  certificate  or 
order  allowing  costs  can  only  come  into 
operation  when  the  action  is  tried  in  tbe 
High  Court.  This  result  was  relied  upon 
by  the  appellant's  counsel  as  a  ground  for 
holding  that  section  116  had  no  applica- 
tion to  actions  brought  in  the  High  Court 
and  ordered  to  be  tried  in  a  County  Court 
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White  V.  Cohen,  App. 
under  section  65.     If  the  last  part  of  sec- 
tion 65  was  an  enactment  that  the  costs 
should    be  allowed  in  all  cases,  partly  on 
the  County  Court  scale  and  partly  on  the 
High  Court  scale,  his  argument  would  be 
very  strong.     But  if,  as  we  think,  the  last 
part  of  section  65  is  only  a  direction  as  to 
the  taxation  of  the  costs,  if  any,  which 
one  party  is  to  pay  to  the  other,  the  argu- 
ment loses  its  force.     Again,  it  was  urged 
that  the  costs  referred  to  in  section  116 
were  not  all  the  costs  of  the  action,  but 
only  those  incurred  in  the  High  Court ; 
and  that  in  a  case  brought  in  the  High 
Court   and  ordered   to  be  tried  in  the 
County  Court  under  section  65  the  plain- 
tiff might  lose  the  costs  incurred  by  him  in 
the  High  Court,  and  yet  recover  the  costs 
incurred  by  him  in   the  County  Court. 
For  this  construction  reliance  was  placed 
on  Armitage  v.  Fiaon  d;  Co  (6).    But,  with 
deference  to  the  learned  Judges  who  de- 
cided that  case,  we  think  the  language  of 
section  116,  if  it  applies  at  all,  is  too  clear 
and  unambiguous  to  be  confined  to  part 
only  of  the  plaintiff's  costs.     In  the  cases 
to  which  the  section  applies,  if  the  plaintiff 
recovers  less  than  20^.  in  an  action  founded 
on  contract,  the  section  says  "  he  shall  not 
be  entitled  to  any  costs  of  the  action," 
unless  he  gets  such  a  certificate  as  is  after- 
wards mentioned,  and  which  in  an  action 
ordered  to  be  tried  in  a  County  Court 
under  section  65  the  plaintiff  cannot  get. 
For  these  reasons  we  are  of  opinion — first, 
that  the  rules  laid  down  in  clauses  1  and 
2  of  section  116,  depriving  a  plaintiff  of 
costs,  wholly  or  partially,  are  applicable  to 
all  actions  brought  in  the  High  Court 
which  might  have  been  brought  in  the 
County  Court,  whether  tried  in  the  High 
Court,  or  ordered  to  be  tried  in  the  County 
Court  under  section   65 ;  and  secondly, 
that  those  rules  apply  to  all  the  costs  of 
such  action,  and  not  only  to  so  much  of 
them  as  in  a  case  ordered  to  be  tried  in 
the  County  Court  have    been  incurred 
antecedently  to  such  order.     The  judg- 
ment appealed  from,  must  be  affirmed,  and 
the  appellant  must  pay  the  costs  of  the 
appeal. 

Appeal  dtsmiased. 

Solicitors  -Hemy  Pumfrey,  for  plaintiff ;  Prince, 
Ayres  6c  Austen,  for  defendant. 
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In  re  vansittart;  ex 
parte  brown. 


Bamkruptcy  —  Vohinta/ry  Settlement  — 
'' SeUlemmt''—Gift  of  JeweUet-y  by  Hus- 
ba/nd  to  Wifer—Bcmkruptcy  Act,  1883  (46 
d:  4cl  Vict,  o.  52),  *.  47. 

The  ha/nkrupt  made  a  gift  of  valuable 
jeweUery  to  his  wife  vnthin  two  years  of 
his  banhruptcy : — Held,  that  the  gift  tvas 
a  "  settlement "  within  section  47  of  the 
Bamkruptcy  Act,  1883,  amd  void  against 
the  trustee  in  bankruptcy.  To  bring  a 
troflfisfer  of  personal  property  within  the 
section  it  must  be  apparent  from  the  nature 
and  drcwnstances  of  the  transaction  that 
the  intention  of  the  transferor  was  that  the 
property  transferred  sJundd  penna/nently 
remain  in  the  trcmsferee. 

This  was  an  application  by  the  trustee 
in  bankruptcy  for  a  declaration  that  all 
the  jewellery  given  by  the  bankrupt  to  his 
wife  within  two  years  of  the  bankruptcy, 
and  pawn-tickets  representing  part  of 
such  jewellery,  were  the  property  of  the 
trustee  in  bankruptcy,  the  gift  being  a 
"  settlement "  on  the  wife  within  the 
meaning  of  section  47  of  the  Bankruptcy 
Act,  1883  (1). 

The  bankrupt  and  his  wife  were  mar- 
ried on  the  24th  of  February,  1881.  There 
was  no  settlement,  and  between  the  8th 
of  December,  1889,  and  the  8th  of  Decem- 
ber, 1891,  the  bankrupt  presented  his  wife 
on  four  occasions  with  certain  valuable 
jewellery.  The  bankrupt  subsequently 
pawned  a  portion  of  the  jewellery  for  80^., 
and  handed  another  portion  to  his  wife  to 
pledge  for  the  purpose  of  staying  a  bank- 

(1)  The  Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  47,  provides  that 

"  (1)  Any  settlement  of  property,  not  being  a 
settlement  made  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  purchaser  or 
incumbrancer  in  good  faith  and  for  valuable 
consideration,  or  a  settlement  made  on  or  for 
the  wife  or  children  of  the  settlor  of  property 
which  has  accrued  to  the  settlor  after  mar- 
riage in  right  of  his  wife,  shall,  if  the  settlor 
becomes  bankrupt  within  two  years  after  the 
date  of  the  settlement,  be  void  against  the 
tru8t.ee  in  the  bankruptcy.  .  .  . 

"(3)  'Settlement'  shall,  for  the  purposes  of 
this  section,  include  any  conveyance  or  transfer 
of  property." 
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ruptcy  notice.     On  the  8th  of  December, 

1891,  a  receiving  order  was  made  against 
the  bankrupt,  and  on  the  9th  of  January, 

1892,  he  was  adjudicated  bankrupt. 

WiJtt^  Q.C,  and  Germainej  for  the  trus- 
tee.— This  was  merely  a  mode  by  which 
the  bankrupt  sought  to  keep  this  jewellery 
from  his  creditors.  On  the  evidence  there 
was  no  gift  at  all  to  the  wife.  The  bank- 
rupt retained  dominion  over  these  pre- 
sents, and  pawned  some  of  them  himself, 
and  handed  some  to  his  wife,  with  autho- 
rity to  pledge  and  sell,  if  necessary,  in  order 
to  stay  a  bankruptcy  notice.  If,  however, 
this  was  a  gifl,  it  was  nevertheless  a 
transfer  of  property  within  two  years  of 
the  bankruptcy,  and  is  therefore  within 
section  47  of  the  Bankruptcy  Act,  1883 
(1).  The  real  test  is  whether  the  subject- 
matter  of  the  gift  was  intended  by  the 
donor  to 'be  preserved  by  the  donee. 

Yate  Lee,  for  the  wife  of  the  bankrupt. — 
The  gifts  to  the  wife  of  this  jewellery 
were  b<yna  fde,  and  there  is  no  evidence 
that  they  remained  the  property  of  the 
bankrupt.  This  is  not  a  ''settlement" 
within  section  47  of  the  Bankruptcy  Act, 
1883  j  that  section  does  not  apply  to 
a  case  like  the  present.  It  refers  to 
"  settlement,"  "  settlor,"  and  "  trustee  of 
such  settlement."  It  does  not  deal  with 
property  which  is  a  mere  gift,  and  when 
there  is  no  trustee — In  re  Player  ;  ex  parte 
ffarvey  {No.  1)  (2). 

[In  re  Player  ;  ex  parte  Harvey  {No,  2) 
(3)  were  referred  to.] 

Citr.  adv,  wU, 

Williams,  J.  (on  Oct.  27). — It  is  ex- 
tremely difficult  to  extract  from  the 
decided  cases  any  clear  definition  of  the 
transfers  of  property  which  will,  and  which 
will  not,  fell  within  the  operation  of  this 
section.  The  section,  as  Mr.  Justice  Cave 
points  out  in  In  re  Player;  ex  parte 
Harvey  {No.  2)  (3),  has  a  history.  The 
word  "  settlement "  did  not  appear  in  the 
original  statute  1  Jac.  1.  c.  15.  s.  5.  The 
words  there  were,  "If  he  shall  convey  or 
procure,  or  cause  to  be  conveyed,  to  any  of 
his  children  or  other  persons  any  lands, 

(2)  64  Law  J.  Bep.  Q.B.  653. 

(3)  54  Law  J.  Bep.  Q.B.  664;  Law  Bep. 
16  Q.B.  D.  682. 


goods,  or  chattels,  or  transfer  his  d^ 
into  other  men's  names,  it  shall  be  in  the 
power  of  the  commissioners  to  dispose 
thereof  as  if  the  bankrupt  had  beeai  ac- 
tually possessed  thereof."  liord  EUen> 
borough  held  in  Kensington  v.  Chantkr 
(4)  that  money  did  not  fall  within  ih& 
section,  which  was  confined  to  things 
which  were  the  subject  of  conveyance, 
and  capable  of  being  conveyed  or  procured 
to  be  conveyed.  Lord  EUenborough  did 
not  mean  by  this  that  the  section  only 
extended  to  land,  and  did  not  extend  to 
personal  property ;  he  meant,  apparently, 
that  the  section  did  not  apply  to  a  gift  of 
money  which,  if  given  durectly  to  the 
"  donee,"  could  not  have  been  intended  to 
be  preserved,  and  seems  to  have  men- 
tioned the  &ct  that  money  was  not  in- 
cluded in  the  words  of  the  statute,  rather 
as  an  iUustration  that  the  statute  was 
not  intended  to  apply  to  gifts  of  per- 
sonal property  not  intended  to  be  pre- 
served by  the  "  donee,"  than  as  a  defini- 
tion of  the  subject-matter  intended  to  be 
the  subject-matter  of  the  section.  Indeed, 
in  the  very  case  of  Kensington  v.  ChaiUler 
(4)  a  portion  of  the  property,  the  transfer 
of  which  was  held  not  to  be  within  the 
section,  was  flats  or  boats  given  by  the 
bankrupt  to  his  son  for  the  purpose  of  a 
salt  works  business  carried  on  by  the  son, 
which  flats  were  still  in  the  possession  of 
the  bankrupt  down  to  the  date  of  his 
father's  bankruptcy.  I  infer  firom  this 
and  other  decisions  on  the  same  lines  re- 
ferred to  in  the  text-books  that  the  Judges 
so  read  the  section  as  to  make  the  appli- 
cation of  it  depend  on  the  intention  of 
the  "  donor  " — at  all  events  to  this  extent, 
that  the  section  did  not  apply  to  cases 
where  the  circumstances  of  the  ^Ift  made  it 
manifest  that  the  subject-matter  of  the  gift 
was  not  intended  to  be  preserved  by  the 
"  donee,"  as  would  be  manifest  in  the  case 
of  a  gifl  of  money  to  a  son  to  advance  him 
in  business,  or  to  a  son  for  his  mainten- 
ance. The  words  of  the  original  section, 
so  far  as  they  affect  the  point  under  dis- 
cussion, remained  unaltered  until  1869» 
when,  for  the  first  time,  the  word  "  settle- 
ment "  was  introduced  into  the  Bankruptcy 
statute,  and   substituted   for  the  words 

(4)  2  M.  &  S.  36. 
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which  I  have  cited.     Perhaps  the  object 
of  the   change  was,  on  the  one  hand,  to 
indicate  that  the  section  was  not  intended 
to  apply  to  transfers  of  property  which, 
from  the  nature  and  circumstances  of  the 
transfer,  shewed  that  the  "  donor  "  did  not 
contemplate  the  preservation  of  the  actual 
subject-matter  of  transfer  by  the  trans- 
feree ;  and,  on  the  other  hand,  to  indicate 
that  the  section  did  apply  to  the  transfer 
even  of  a  sum  of  money  when  the  inten- 
tion was  manifest  that  the  money  should 
be  preserved  either  in  its  original  form 
or  in  some  other  form  of  investment.     It 
is  difficult  to  account  for  the  use  of  the 
word  "  settlement "  in  substitution  for  the 
words  "transfer  or  conveyance,"  unless 
the  Legislature  intended  to  indicate  that 
the  transaction,  to  £Edl  within  the  statute, 
must  not  be  such  as  to  negative  a  contem- 
plation by  the  "donor"  of  the  possible 
permanency  of  the  subject-matter  of  trans- 
fer as  the  property  of  the  "  transferee." 
This  is  what  I  understand   Mr.  Justice 
Cave  to  mean  when  he  says  the  word  to 
look  at  is  "settlement"  (3):  "What  is 
meant  is  that  settlement  is  not  to  be  con- 
fined to  a  regular  settlement,  with  trusts 
declared  and  other  usual  attributes  of  a 
formal  settlement,  but  may  include  any 
mere  transfer  of  property  where  the  ob- 
ject is  to  preserve  the  property,  what- 
ever   its    form,    for    the    enjoyment    of 
another  person."     Taking  this  view,    I 
am  afraid  that  a  present  of  diamonds  by 
a  man  to  his  wife  is  a  present  which  I 
ought  to  hold  is  a  settlement  on  his  wife. 
It  seems  to  me  that,  to  use  the  words  of 
Mr.  Justice  Cave,  the  purpose  of  the  trans- 
action was  the  preservation  of  the  thing, 
whatever  its  form,  for  the  enjoyment  of 
another  person. 

I  think  that  the  "  donor  "  contemplated 
the  retention  by  his  wife  of  the  present 
which  he  gave  her.  I  should  have  held 
just  the  same  if  he  had  given  her  money 
to  buy  herself  a  present.  It  will  be  ob- 
served that  in  the  other  case  of  In  re 
flayer ;  ex  parte  Harvey  (No.  1)  (2), 
where  the  transfer  of  the  shares  was  held 
to  fell  within  the  section,  the  actual  gift 
waa  of  money  to  buy  the  shares. 

I  wish  to  add  that,  if  1  had  to  construe 
the  section  apart  from  previous  decisions, 
I  am  not  at  all  sure  I  should  not  have 
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limited  its  operation  to  written  transfers. 
I  am  not  sure  that  this  is  not  what  Lord 
Ellenborough  meant  in  Keneington  v. 
ChanUer  (4) ;  but  it  is  quite  impossible 
at  this  time  to  introduce  such  a  limitation 
into  the  section  which  up  to  the  present 
has  never  been  introduced,  at  all  events 
expressly,  in  any  of  the  judgments  in  any 
of  the  decided  cases.  The  application  of 
the  trustee  in  bankruptcy  must  therefore 
be  allowed  (5). 

Solicitors — Sanderson,  Holland  &  Adkin ; 
Michael  Abrahams,  Sons  &  Co. 
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In  re  vansittart  ;  ex  parte 

BROWN   V.   HIRSCH. 


Bankruptcy  —  Voluntary  SettlemerU — 
Avoidance — Purchaser  in  good  Faith  and 
for  Value  from  Donee — Bankruptcy  Act, 
1883  (46  d:  47  Vict.  c.  62)— Construction 
of  section  47. 

The  title  of  a  purchaser  for  vail/uefrom 
the  donee  of  a  voltuntary  settlement  is  not 
affected  by  section  4:7  of  the  Bankruptcy 
Act,  1883. 

This  was  a  motion  by  the  trustee  in 
the  bankruptcy  for  an  order  against  the 
respondents  (Hirsch  &  Co.)  to  deliver  up 
certain  jewellery,  on  the  ground  that  it 
was  the  property  of  the  trustee  and  not  of 
the  respondents. 

Between  December,  1889,  and  Septem- 
ber, 1891,  the  debtor  had  purchased 
jewellery,  which  he  presented  to  his  wife. 
The  debtor  and  the  respondents  had  en- 
tered into  various  Stock  Exchange  trans- 
actions, and  in  September,  1891,  differ- 
ences amounting  to  524Z.  7s.  3d,  became 
due  to  the  respondents  from  the  debtor. 
On  the  17th  of  October  the  respondents 
obtained  judgment  for  that  amount,  and 
on  the  23rd  of  October  served  a  bank- 
ruptcy notice.  On  the  26th  of  October 
the  debtor  promised  to  get  his  wife  to 
deposit  her  diamond  jewellery,  of  the 
value  of  1,000/.,  as  security  for  the  amount 
of  the  judgment,  and  this  was  done  on  the 
29th  of  October.  The  terms  of  deposit 
(5)  See  next  case. 
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were  contained  in  the  following  letter 
from  Mrs.  Yansittart  to  the  respondents  : 
"  I  send  you  herewith  my  diamonds, 
which  I  authorise  you  to  hold  as  security 
for  the  repayment  of  my  husband's  debt 
to  you.  If  the  debt  is  not  paid  within  a 
year,  you  may  sell  the  diamonds,  should 
you  think  it  necessary."  The  debtor  was 
subsequently  abjudicated  a  bankrupt  upon 
the  petition  of  another  creditor,  and  on 
the  27th  of  October,  1892,  the  trustee  in 
the  bankruptcy  applied  to  the  Court  for  a 
declaration  that  the  jewellery  given  to 
Mrs.  Yansittart  by  her  husband  within 
two  years  of  his  bankruptcy  was  the  pro- 
perty of  the  trustee.  The  Court  (Wil- 
liams, J.)  held  that  the  presents  of  jewel- 
lery from  the  bankrupt  to  his  wife,  under 
the  circumstances,  constituted  a  settle- 
ment, which  was  void  under  section  47  of 
the  Bankruptcy  Act,  1883 ;  and  made  a 
declaration  that  such  settlement  was  void 
in  favour  of  Mrs.  Yansittart,  the  donee, 
and  that  the  trustee  was  entitled  to  the 
jewellery.  The  case  is  reported  cmte,  p. 
277. 

Witty  Q,C.y  and  Germaine,  for  the  trus- 
tee.— This  gift  of  jewellery  has  been  held 
to  be  a  voluntary  settlement,  and  void 
under  section  47.  The  words  of  the  sec- 
tion are  "void,"  and  not  "voidable"; 
and  it  is  submitted  that  since  this  is  an 
absolutely  void  settlenient  as  against  the 
trustee  so  fiu?  as  Mrs.  Yansittart  is  con- 
cerned, it  is  equally  void  as  being  in  fisivour 
of  the  respondents  who  claim  under  her. 
As  against  the  trustee  the  respondents 
are  not  entitled  to  claim  under  the  donee 
of  the  settlement.  There  is  no  saving 
clause  in  section  47  preserving  the  rights 
of  persons  so  claiming,  although  they  may 
have  become  purchasers  from  the  donee 
in  good  faith  and  for  valuable  considera- 
tion— CwrtU  V.  Price  (1),  Ex  pcvrte  Bell; 
in  re  Webb  (2),  and  In  re  Brigga  and 
Spieer  (3).  The  Court  ought  not  to  put  a 
different  construction  on  the  word  "  void  " 
in  section  47  from  the  construction  of  the 
word  in  section  48. 

Herbert  Eeed,  Q.Cj  and  Abrahamis,  for 

(1)  12  Ves.  jun.  103. 

(2)  1  Glyn  &  J.  282. 

(3)  60  Law  J.  Rep.  Chanc.  614 :  Law  Bep. 
1891]  2  Ch.  127. 
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the  respondents. — It  is  submitted  that  &^ 
against  the  trustee  the  respondents  are 
entitled  to  retain  the  jewellery  as  a  sbcq- 
rity  for  their  debt.  They  are  purchaaen 
from  the  donee  of  the  settlement  in  good 
&ith  and  for  valuable  consideration.  The 
settlement  must  be  regarded  rather  as 
voidable  than  absolutely  void.  The  whole 
of  the  earlier  Bankruptcy  Acts,  from  the 
time  of  the  statute  of  13  Eliz.  c.  5  down- 
wards, contain  provisions  as  to  voluntaiy 
settlements,  but  these  provisions  have  all 
of  them  a  saving  clause  in  &vour  of  an 
innocent  purchaser  for  value — George  v. 
MUbanke  (4),  Daiibent/  v.  Cockbum  (5), 
Morewood  and  Bayne  v.  The  South  York- 
shire  Railway  and  River  Dun  Cofnpm^ 
(6),  In  re  Holden ;  ex  parte  The  ChUf 
Official  Receiver  (7),  ffance  v.  Harding  (8), 
and  The  Halifax  Joint  Stock  Company  v. 
GledhiU  (9). 

Williams,  J.— The  point  I  have  to 
decide  in  this  case  arises  upon  the  ^e 
construction  of  section  47  of  the  Bank- 
ruptcy Act,  1883.  The  fects  are,  shortly, 
that  the  baiikrupt  made  presents  of  jew^- 
lery  to  his  wife  within  two  years  of  his 
bankruptcy,  and  since  his  adjudication  1 
have  held  these  gifts  to  be  a  settlement, 
and,  as  a  settlement,  void  by  reason  of 
the  provisions  of  section  47.  But  before 
the  settlement  was  declared  void,  and 
before  the  bankruptcy  or  any  proce«lin^ 
relative  to  it  occurred,  Mrs.  Yansittart 
pledged  a  portion  of  the  jewellery  so 
settled  on  her  with  Messrs.  Bjrsch,the 
respondents.  The  trustee  in  the  hank- 
ruptcy  now  comes  to  me  and  says  that, 
inasmuch  as  it  is  provided  by  section  47 
that  the  settlement  is  void  and  not  void- 
able, it  follows  that  it  is  void  altogether 
and  for  all  purposes,  and  that,  therefore, 
the  respondents  cannot  set  up  a  title** 
against  the  trustee  under  this  void  convey- 
ance. Of  course,  no  question  could  arise  at 
all  unless  it  appear  that  the  respondents 

(4)  9  Ves.  jun.  190. 

(5)  1  Merivale,  626. 

(6)  28  Law  J.  Rep.  Ezch.  HI. 

(7)  57    Law  J.  Rep.    Q.B.  47;   Law  Bep. 
20  Q.B.  D.  43. 

(8)  67  Law  J.  Rep.   Q.B.   403 ;  I-aw  Bep. 
20  Q.B.  D.  372. 

(9)  60  Law  J.  Rep.  Ohano.  181 ;  Law  Bep. 
[1891]  1  Oh.  31. 
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■BTO  persons  claiming  in  good  faith  and  for 
valuable  consideration.  In  my  opinion 
they  are  such  persons.  I  do  not  consider 
that  any  question  on  this  head  arises 
betTV'eexi  them  and  the  bankrupt  or  his 
-creditors. 

So  &r  as  the  respondents  are  concerned 
this  is  all  I  have  to  consider,  and  I  am  of 
opinion  that  they  took  the  jewellery  as  a 
pledge  in  good  &ith  and  for  valuable  con- 
^deration. 

It  has  been  suggested  on  the  part  of 
the  respondents  that  I  might  decide  that 
the   transaction  fell  within  the  terms  of 
section  49,  which  provides  for  the  protec- 
tion   of  bona  Jide    transactions   without 
notice^    and   Homce  v.  Ha/rding  (8)  was 
cited.      This  case,  however,  is  no  authority 
on  the  point ;  it  was  only  a  decision  that 
a  transaction,  although  it  fell  within  sec- 
tion 47,  might  be  a  protected  transaction 
within    section  48 — a  transaction  which 
would   enure   in    fisivour  of  a   transferee 
who  could  not  protect  himself.     I  doubt 
whether  I  could  here  apply  this  section 
in  favour  of  the  respondents,  because  they 
<san   only  claim  protection  through  the 
good  faith  with  which  they  entered  into 
the  transaction. 

It  is  said  that  there  is  no  ^ving  pro- 
viso in  section  47,  and  although  section 
48  contains  one  in  &vour  of  transferees 
for  value,  it  would  be  a  strong  thing  to 
read  such  a  clause  into  section  47.  It 
must,  however,  be  understood  that  there 
is  a  reason  for  the  proviso  in  section  48, 
because  fraudulent  preference  is  an  act  of 
bankruptcy.  A  transaction  under  section 
47  is  not  an  act  of  bankruptcy  at  all ;  so 
far  as  that  section  goes  it  stands  by  itself, 
an  isolated  transaction. 

Still,  I  have  now  to  construe  this  section 
47,  and  for  various  reasons  I  could  with 
little  hesitation  construe  it  so  as  to  operate 
in  favour  of  Ixyna  fids  holders  for  value 
^m  those  who  claim  as  beneficiaries  under 
thesettlement.  Multitudes  of  reasons  might 
be  given  in  support  of  this  view.     The 
I         section  belongs  to  a  class  of  legislation  in 
I         fevour  of  ci^itors;  and   so   far  as  the 
I         earlier  Bankruptcy  Acts  are  concerned,  it 
'         has  been  over  and  over  again  held  that 
,  where  valuable   consideration    has    been 

^ven  subsequent  to  the  date  of  the  settle- 
ment, such  consideration  enures  to  pre- 
VoL.  62.— Q.B. 
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vent  the  transaction  being  considered  as  a 
voluntary  settlement  so  as  injuriously  to 
affect  the  position  of  persons  who  have 
given  valuable  consideration.  If  a  person 
makes  a  present  of  his  property,  it  is  a 
fraud  on  his  creditors ;  it  is  an  eo;  post 
facto  fraud  when  the  transferor  had  not 
the  right  to  part  with  the  possession ;  but 
the  moment  it  is  shewn  that  the  trans- 
feror had  a  right  to  part  with  the  posses- 
sion, the  fraud  disappears.  Under  those 
circumstances  I  consider  that  section  47 
ought  so  to  be  construed  that  the  con- 
sideration, which  in  the  present  case  moved 
from  the  respondents,  enured  to  the  ori- 
ginal settlement  so  as  to  make  it  no  longer 
a  voluntary  settlement.  The  history  of 
this  section  cannot  be  forgotten.  Its  pro- 
visions are  in  substance  the  same  that 
have  appeared  again  and  again  in  the 
earlier  Bankruptcy  Acts,  and  I  do  not 
think  the  section  in  any  of  the  earlier 
Acts  had  any  application  so  as  to  bind 
purchasers  for  value.  Again,  I  think  that 
if  the  whole  of  the  terms  of  the  section 
are  looked  at — clause  1  as  well  as  clause  2 
— it  will  be  seen  that  the  Legislature  only 
intended  to  bind  those  who  claim  under 
the  section,  and  that,  notwithstanding  the 
use  of  the  word  "  void,"  my  incUnation 
is  to  hold  that  the  intention  was  that  the 
section  should  only  operate  on  those  claim- 
ing under  a  voluntary  settlement  as  donees, 
and  should  not  bind  those  who  have  pur- 
chased for  valuable  consideration  and  in 
good  fiuth  from  such  donees. 

The  chief  difficulty  I  feel  in  arriving  at 
this  decision  is  caused  by  In  re  Briggaand 
Spicer  (3).  I  feel  much  impressed  by 
that  decision ;  but,  on  the  whole,  I  have 
arrived  at  the  conclusion  that  the  question 
Mr.  Justice  Stirling  had  to  decide  there 
was  different  from  the  question  I  have  to 
decide  here.  At  any  rate,  there  the  pur- 
chaser had  notice  of  the  settlement,  and  I 
do  not  understand  that  upon  the  facts  of 
the  present  case  it  can  be  shewn  that  the 
respondents  had  any  notice  of  the  settle- 
ment at  all.  For  anything  they  knew  to 
the  contrary,  the  wife  was  dealing  with 
her  own  jewellery,  and  her  husband  was 
cognisant  of  the  flEtct.  On  the  whole,  I 
have  persuaded  myself,  although  the  words 
of  the  section  do  present  difficulties,  that 
the  title  claimed  by  the  trustee  in  this 
2  O 
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case  will  not  prevail  against  the  respon- 
dents, and  that  he  has  not  defeated  the 
title  given  them  by  the  donee  of  the 
settlement. 

Appeal  dismissed. 


Solicitors  — A.    &   E.    Bastard,  for    tnistees; 
Michael  Abrahams  Sc  Co.,  for  respondents. 


[IN  THE  COURT  OF  APPEAL.] 
1893.       ")the    attornby-obneral    v. 
Jan.  19,  24.  )  eobbrtson.* 

Revenue — Succession  Dviy — Interest  for 
Life  amd  in  Bemainder  subject  to  inter- 
vening  Life  Interest — Acceleration  of  Suc- 
cession— Succession  Duty  Act,  1853  (16  <fr 
17  Vict.  c.  51),  M.  2,  U,  15,  20,  and  38. 


By 


a  marriage  settlement  a  fund  was 
in  trusteesy  upon  trust  to  pay  the 
income  to  the  wife  for  lifcy  with  remmnder 
to  the  husband  for  Ufe^  and,  in  default  of 
issue,  if  the  wife  survived  the  husband,  to 
pay  the  fund  to  her  absoluteh/.  There  was 
no  issue,  and  the  ujife  survived  the  hus- 
band : — Held  {affirming  the  decision  of  the 
Divisional  Court),  that,  upon  the  death  of 
the  husband,  the  wije  became  entitled  in 
possession  to  a  succession,  and  that  succes- 
sion duty  was  thereupon  payable  upon  the 
capital  of  the  fund,  less  the  value  of  the  life 
interest  of  the  wife  at  the  tirne  of  the  hus- 
bam/dls  death. 

Appeal  from  the  judgment  of  a  Di- 
visional Court  upon  an  information  by 
the  Attorney-General  praying  for  a  decla- 
ration that,  in  respect  of  the  capital  of 
certain  trust  funds  settled  under  the  mar- 
riage settlement  of  a  Mrs.  Shirreff,  suc- 
cession duty  was  payable  upon  the  death 
of  her  husband,  A.  T.  A.  Shirreff. 

The  case  is  reported  61  Law  J.  Rep. 
Q.B.  744,  where  the  fisicts  are  fully  stated. 

Under  the  marriage  settlement  of  Mrs. 

♦  Coram  Lord  Esher,  M.R.,  Lindley,  L.J.,  and 
Lopes,  L.J. 


Shirreff,  dated  the  30th  of  November, 
1872,  a  sum  of  10,000/.  (that  is,  7,0001 
secured  on  mortgage,  and  3,0002L  stock  of 
the  Corwen  and  Bala  Railway  Company), 
settled  hy  Mrs.  Shirreff's  father,  was  vested 
in  trustees,  upon  trust  to  pay  the  income 
to  Mrs.  Shirreff  during  her  life,  for  her 
separate  use  during  coverture,  withoat 
power  of  anticipation ;  and  after  her  de- 
cease, to  pay  the  income  to  her  husband, 
A.  T.  A.  Shirreff,  if  he  should  survive  her, 
for  his  life ;  and  after  the  determination  of 
the  trusts  declared  concerning  the  income, 
upon  certain  trusts  therein  declared  for 
the  benefit  of  the  issue  of  the  marriage ; 
and  if  there  should  be  no  issue  in  whom 
the  trust  funds  should  become  absolutely 
vested,  upon  such  trusts  as  Mrs.  Shirreff 
should  by  her  will,  whether  covert  or  sole, 
appoint ;  and  in  do&ult  of  such  appoint- 
ment, and  so  far  as  any  such  appointment 
should  not  extend,  in  trust  for  Mr& 
Shirreff,  her  executors,  administratore, 
and  assigns,  if  she  should  survive  her 
intended  coverture ;  but  if  she  should  die 
during  her  coverture,  then  in  trust  for  the 
person  or  persons  who,  under  the  Statutes 
of  Distribution,  would  on  her  decease  have 
been  entitled  thereto  if  she  had  died  pos- 
sessed thereof  intestate  and  unmarried. 

There  was  no  issue  of  the  marriage. 

The  husband,  A.  T.  A.  Shirreff,  died  on 
the  8th  of  February,  1880,  leaving  Mrs. 
Shirreff  surviving  him.  Mrs.  Shirreff  died 
on  the  24th  of  July,  1889,  having  hy  her 
vdll  dated  the  19th  of  January,  1887,  ap- 
pointed the  defendant  her  executor.  She 
on  the  death  of  her  husband  became  ab- 
solutely entitled  to  the  trust  funds,  which 
were  accordingly  transferred  to  her  by  the 
tnistees  of  the  settlement,  and  were  part 
of  her  estate  at  her  death,  and  had  been 
administered  by  the  defendant  accordingly. 

Probate  duty  at  three  per  cent.,  and 
legacy  duty  at  three  per  cent.,  had  been 
paid  upon  the  amount  of  the  fdnd. 

The  informant  prayed  that  it  might  be 
declared  that,  upon  the  death  of  A.  T.  ^' 
Shirreff,  succession  duty  became  payable 
in  respect  of  the  capital  of  the  trust  funds 
under  the  marriage  settlement  (less  the 
value  at  the  time  of  the  death  of  A.  T.  A. 
Shirreff  of  the  life  interest  of  Mrs.  Shirreff 
in  the  trust  fund),  and  that  the  defendant, 
as  executor  of  Mrs.  Shirreff,  was  person- 
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^ttarTtey-  General  v.  Mobertson,  Aj>p. 
ally  aocountable  to  her  Majesty  for  such 
duty  (1). 

'The  iDivisional  Court  (Wright,  J.,  and 
CroUms,  J.)  gave  judgment  for  the  Crown. 

The  defendant  appealed. 

Orcbckamthorpey  Q.O.y  and  Ingle  Joyce^ 
for  tlie  defendant. — The  judgment  of  the 
Divisional  Court  was  wrong.  It  is  ad- 
mitted by  the  Crown  that,  having  regard 
to  section  14  of  the  Succession  Duty  Act, 

(1)  The  Succession  Duty  Act,  1863  (16  &  17 
Vict.  c.  51),  provides  as  follows : 

Section  2 :  "  Every  past  or  future  disposition 
of  property,  by  reason  whereof  any  person  has 
or  shall  become  beneficially  entitled  to  any 
property,  or  the  income  thereof,  upon  the  death 
of  any  person  dying  after  the  time  appointed 
for  the  commencement  of  this  Act,  either  im> 
mediately  or  after  any  interval,  either  certainly 
or  contingently,  and  either  originally  or  by  way 
of  substitutive  limitation,  and  every  devolution 
by  law  of  any  beneficial  interest  in  property,  or 
the  income  thereof,  upon  the  death  of  any  per- 
son dying  after  the  time  appointed  for  the  com- 
mencement of  this  Act,  to  any  other  person  in 
possession  or  expectancy,  shall  be  deemed  to 
have  conferred  or  to  confer  on  the  person  en- 
titled by  reason  of  such  disposition  or  devolution 
a  *  succession ' ;  and  the  term  '  successor '  shall 
denote  the  person  so  entitled;  and  the  term 
'  predecessor '  shall  denote  settlor,  disponer,  tes- 
tator, obligor,  ancestor,  or  other  person  from 
whom  the  interest  of  the  successor  is  or  shall 
be  derived." 

Section  16 :  " .  .  .  .  Where  the  title  to  any 
succession  shall  be  accelerated  by  the  surrender 
or  extinction  of  any  prior  interests,  then  the 
duty  thereon  shall  be  payable  at  the  same  time 
and  in  the  same  manner  as  such  duty  would 
have  been  payable  if  no  such  acceleration  had 
taken  place." 

Section  20 :  "  The  duty  imposed  by  this  Act 
shall  be  paid  at  the  time  when  the  successor,  or 
any  person  in  his  right  or  on  his  behalf,  shall 
become  entitled  in  possession  to  his  succession, 
or  to  the  receipt  of  the  income  and  profits  there- 
of;  except  that,  if  there  shall  be  any  prior 
charge,  estate,  or  interest  not  created  by  the 
successor  himself  upon  or  in  the  succession, 
by  reason  whereof  the  successor  shall  not  be 
presently  entitled  to  the  full  enjoyment  or  value 
thereof,  the  duty  in  respect  of  the  increased 
Talae  accruing  upon  the  determination  of  such 
charge,  estate,  or  interest  shall,  if  not  previously 
paid,  compounded  for,  or  commuted,  be  paid  at 
the  time  of  such  determination,  &c." 

Section  38 :  "  Where  any  successor,  upon 
teking  a  succession,  shall  be  bound  to  re- 
linquish or  be  deprived  of  any  other  property, 
the  oonmiissioners  shall,  upon  the  computation 
of  the  assessable  value  of  his  succession,  make 
mch  an  allowance  to  him  as  may  be  just  in 
respect  of  the  value  of  such  property." 
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1853,  unless  succession  duty  was  payable 
immediately  on  the  death  of  Mr.  Shirreff 
in  1880,  no  duty  is  payable  at  all  in  re- 
spect of  what  Mrs.  Shirreff  succeeded  to 
then.  It  is  contended  by  the  defendant 
that  upon  the  true  construction  of  the 
Act  succession  duty  was  not  payable  on 
the  death  of  Mr.  Shirreff  in  1880.  What 
Mrs.  Shirreff  succeeded  to  then  waa,  there 
being  no  children,  an  absolute  reversion 
expectant  on  her  own  death  ;  she  got  the 
alteration  of  a  contingent  reversion  into 
an  absolute  reversion ;  but  there  was  no 
succession  on  which  duty  was  payable. 
Section  20  prevents  duty  being  payable 
until  a  person  becomes  entitled,  not  to  an 
estate  or  interest  in  the  property,  but  to 
the  property  itself  or  the  income.  A 
person  is  not  liable  to  pay  succession  duty 
until  he  actually  touches  the  money,  or 
rents,  or  profits  to  which  he  succeeds. 

[LoPKS,  L.J. — The  moment  her  husband 
died,  Mrs.  Shirreff  became  entitled  to  the 
absolute  property  in  the  10,000/.] 

The  legal  position  was  that  she  could 
not  touch  the  money  without  making  pro- 
vision for  the  payment  of  duty  on  her 
own  death.  There  was  no  merger,  because 
it  was  for  the  benefit  of  Mrs.  Shirreff  that 
there  should  be  none — Lewin  on  Trusts 
(9th  ed.),  p.  819.  But  even  so,  section  15, 
the  language  of  the  last  clause  of  which 
shews  it  to  be  perfectly  general,  provides 
that  payment  of  duty  ^aJl  not  be  accele- 
rated by  reason  of  the  extinction  of  a 
prior  interest.  Suppose  that  Mrs.  Shir- 
reff had,  prior  to  her  husband's  death,  sold 
her  life  interest,  she  would  then  touch 
nothing  on  his  death ;  can  it  be  said  that 
she  would  be  liable  to  succession  duty 
there  and  then  %  And  if  afterwards  she 
bought  back  her  life  interest,  could  that 
make  any  difference)  It  is  submitted 
that  there  was  no  merger  on  the  husband's 
death,  and  that  on  his  death  Mrs.  Shirreff's 
life  interest  was  a  separate  marketable 
integer.  It  is  contended  that  by  virtue 
of  section  20,  or,  if  not,  of  section  15, 
duty  was  not  payable  on  the  death  of  Mr. 
Shirreff. 

[They  cited  The  Attorney-General  v. 
Noyes  (2)  and  Bx  parte  Sitwell  (3).] 

(2)  51  Law  J.  Bep.  Q.B.  136;  Law  Bep. 
8  Q.B.  D.  125. 

(3)  Law  Rep.  21  Q.B.  D.  466. 
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AttoTTiey- General  v.  Rohertiony  Ajjp, 

It  is  submitted  that  section  38  has  no 
application  here.  Mrs.  Shirreff  lost  nothing 
by  the  succession;  she  still  continued  to 
receive  the  interest  of  the  10,000^.  for  her 
own  life.  Further,  it  is  submitted  that 
there  was  no  succession  within  section  2 
of  the  Act  upon  Mr.  ShirreflTs  death. 
There  is  no  decision  in  which  "  interval " 
in  the  section  has  been  held  to  cover  the 
case  of  an  intervening  life  estate.  More- 
over, the  husband  was  never  in  the  enjoy- 
ment of  any  life  estate ;  what  was  given 
to  him  was  contingent  in  form  and  sub- 
stance— he  got  nothing  unless  he  sur- 
vived his  wife;  and  aU  that  happened, 
therefore,  on  his  death  was  that  the  pos- 
sibility of  his  getting  a  life  estate  after 
his  wife's  death  ceased  to  exist. 

[44  Vict.  c.  12.  s.  41  was  referred  to.] 
The  Solicitor-General  {Sir  J,  Righy^ 
Q:C.)  {Vaughan  Hawkins  with  him),  for 
the  Crown; — T^le  Succession  Duty  Act, 
which  applies  both  to  England  and  Scot- 
land, must  be  construed,  not  according  to 
the  precise  language  of  conveyancers,  but 
according  to  the  substance  of  the  foots  to 
which  it  is  to  be  applied — Lord  Bray- 
hrooke  v.  The  Attorney-General  (4).  The 
substance  of  the  settlement  here  was 
(leaving  out  the  question  of  issue,  as  there 
was  none)  that  Mrs.  Shirreff  during  her 
life  was  to  have  the  interest  of  the 
10,000^.,  but  if  she  survived  her  husband 
she  was  to  have  the  whole  property  abso- 
lutely. The  argument  that  she  was  not  to 
have  the  property  in  possession  because 
the  succession  duty  had  to  be  paid,  goes 
too  for.  If  no  one  is  entitled  to  posses- 
sion until  succession  duty  is  paid  and  if 
succession  duty  is  not  to  be  charged  until 
property  comes  into  possession,  then  cases 
of  trusts  are  excluded  altogether.  No 
doubt,  if  the  duty  here  is  not  payable 
until  the  wife's  death,  the  trustees  might 
say  they  would  keep  it  until  her  death ; 
but  that  is  the  point  to  be  determined. 
Provided  the  duty  were  paid,  the  trustees 
could  not  have  refused  to  transfer  the 
10,000^.  to  Mrs.  Shirreff.  It  is  not  as 
though  there  was  a  charge  on  the  fund  in 
fovour  of  a  third  person.  The  succession, 
therefore,  into  which  Mrs.  Shirreff  came 

(4)  9  H.L.  Cas.  150 ;  31  Law  J.  Bep.  Bxch. 
177. 


on  the  death  of  her  husband  was  the  pos- 
session of  10,000^.,  and  it  isimmatmal^ 
for  the  purpose  of  determining  whether 
there  was  a  succession,  that  imtil  the  hus- 
band's death  she  was  to  have  the  income. 
According  to  the  decisions  under  section 
38  an  allowance  will  be  made  in  respect  of 
that  life  interest. 

[They  referi'ed  to  Lord  Brayhroohe  v. 
TJie  Attorney-General  (4),  In  re  Midde- 
thwait  (5),  WiUcox  v.  Smith  (6),  and 
Hanson  on  Probate,  Lega^sy,  and  Sueceasion 
Duties  (3rd  ed.),  p.  326. 

The  case  is  not  within  section  15. 
There  is  no  acceleration  of  a  succession ; 
the  property  came  to  Mrs.  Shirreff  the 
very  moment  it  was  so  intended  by  the 
settlement.  To  come  within  section  15 
the  acceleration  must  be  caused  by  some 
intervening  circumstance  outside  the 
settlement.  As  to  section  20,  it  is  con- 
tended that  whatever  Mrs.  Shirreff  suc- 
ceeded to,  she  succeeded  to  it  on  the  day 
of  her  husband's  death,  and  the  foct  that 
she  had  assigned  her  life  interest  would 
make  no  difference.  Section  20  deak 
with  cases  in  which  the  succession  foils  in 
piecemeal. 

Crackanlhorpe,  Q.C.,  replied. 

Lo&D  EsHER,  M.R. — Notwithstanding 
the  very  able  and  ingenious  argument  of 
the  coimsel  for  the  defendant,  I  am  of 
opinion  that  this  appeal  must  be  dis- 
missed. We  are  called  upon  to  construe 
the  Succession  Duty  Act,  and  the  first 
point  we  have  to  determine  is,  When  does 
the  Act  apply,  and  to  what  1  It  seems  to 
me  that  it  does  not  apply  to  anything 
until  the  moment  when  the  succession 
falls,  and  that  in  construing  the  Act  one 
must  look  to  that  moment,  and  to  that 
moment  alone.  In  the  next  place  it  has 
been,  I  think,  determined,  and  rightly 
determined,  that  the  Act  applies  to  the 
real  state  of  focts  at  that  moment,  and 
not  to  any  description  of  them  accord- 
ing to  the  forms  used  by  conveyancers. 
Therefore,  what  we  have  to  look  to  in  the 
present  case  is  the  moment  of  the  death 
of  the  husband,  and  we  have  to  enquire 

(5)  11  Exch.  Rep.  462;  25  Law  J.  Bep. 
Bxch.  19. 

(6)  4  Drew.  40;  26  Law  J.  Rep.  Chanc.  S»6. 
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A^ttifmey-  General  v.  Bobertsoii,  App, 
i;vb&t,    in  fact,  the  law  gave  the  wife  at 
tb&t  moment.     What  the  law  in  fact  gave 
her   &t   that  moment  was  the   difference 
beti^een  what  the  law  gave  her  the  mo- 
ment before,  and  what  the  law  gave  her 
the   moment  after,  her  husband's  death, 
dxid  that  difference  is  what  she  succeeded 
to.      Now,  what  in  this  case  the  law  gave 
the  'wife  before  and  after  the  husband's 
death   was  what  the  settlement  gave  her 
aooording  to  law,  and,  therefore,  we  must 
&rst  of  jdl  determine  what  by  the  settle- 
ment   the  wife  had  the  moment   before 
her  husband's  death.     At  that  moment 
she  had  a  life  interest  in  10,000^. — that 
is    to    say,  she  was  entitled   to   the   in- 
terest of  the  10,000^.  for  her  life,  subject 
to  the  contingency  of  her  husband's  death. 
What  had  she  the  moment  after  her  hus- 
band's death )     She  had  an  absolute  right 
to  the  whole  enjoyment  and  possession  of 
the  10,000/.,  to  do  what  she  liked  with  it. 
That  was  what  the  settlement,  according 
to  law,  gave  her  the  moment  after  her 
husband's  death.     What  she  got  by  her 
husband's  death,  therefore,  was  the  differ- 
ence to  her  in  value  between  her  life  in- 
terest in  10,000/.,  subject  to  the  contin- 
gency of  her  husband's   death,  and  the 
value  of  having  the   10,000/.  absolutely 
her  own  so  as  to  have  the  right  to  deal 
with  it  just  as  she  pleased.     There  is  a 
difference  in    value  between    these  two 
things,   and  it   was  that   difference  she 
obtained  upon  the  death  of  her  husband 
by  reason  of  the  settlement,  and  that  is 
what  she  succeeded  to.     Now  can  it  be 
said  that  that  thing  to   which  the  wife 
succeeded  was  a  reversionary  interest  in 
&ct  1     What  is  the  meaning  of  a  rever- 
sionary interest  %  It  means  that  the  enjoy- 
ment of  the  thing  is  in  somebody  else,  upon 
whose  death  it  will  revert  to  the  person 
who  is  said  to  have  the  reversionary  in- 
terest.   Here  there  was  no  one  else  in 
the  enjoyment  of  what  the  wife  got  upon 
her  husband's  death,  so  as  to  prevent  her 
enjoyment  of  it  until  that  person  died. 
Tbere  was  not  in  truth  and  in  fact  any 
postponement    of  her   enjoyment.      She 
had  a  right  to  immediate  and  actual  pos- 
s^ion,  and  that  she  got  by  virtue  of  the 
settlement.     Now  I   think  there  is  an- 
other rule  which  we  must  apply  to  this 
Act  of  Parliament,  and  that  is,  that  we 
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are  to  regard  what  the  law  gives  by  the 
arising  of  the  succession,  as  if  nothing  had 
been  done  by  the  person  who  succeeds. 
You  are  to  strike  out  all  acts  done 
by  that  person.  All  those  difficult  cases 
which  were  suggested  in  the  argument 
of  the  defendant's  counsel  are,  therefore, 
to  be  discarded.  So  that  supposing  the 
wife  during  her  husband's  life  had  sold 
her  life  interest,  which  she  did  not,  that 
could  have  no  effect  upon  the  rights 
of  the  Crown.  The  case  would  have  to 
be  considered  at  the  moment  when  the 
succession  arose  precisely  as  if  she  had 
done  nothing  and  things  remained  as  they 
were  under  the  settlement.  The  moment 
the  husband's  death  took  place  the  wife 
became  entitled  to  the  whole  of  the 
10,000/.,  to  the  absolute  right  to  it,  to  do 
what  she  liked  with ;  and  that  she  ob- 
tained by  virtue  of  the  settlement,  and  by 
reason  of  the  death  of  her  husband,  and 
by  reason  of  these  two  things  alone.  If, 
then,  what  she  got  was  the  difference  be- 
tween the  value  of  her  life  estate  imme- 
diately before  her  husband's  death,  and 
the  value  bf  the  property  as  absolutely 
her  own  the  moment  after  his  death,  that 
difference  was  a  substantial,  tangible, 
beneficial  advantage  which  she  got  by  the 
succession — by  the  mere  fact  of  her  hus- 
band's death  and  the  application  of  the 
law  and  of  the  settlement  to  that  event — 
and  was,  therefore,  as  it  seems  to  me,  a 
succession  within  section  2  of  the  Act 
upon  which  duty  is  payable.  If  so,  was 
not  the  duty  by  section  20  immediately 
payable)  No  other  person  had  a  prior 
interest  in  that  to  which  she  succeeded 
and  on  which  the  duty  was  payable.  She 
was  the  only  person  interested  in  the 
10,000/.,  and  her  interest  was  immediate. 
I  cannot  adopt  the  suggestion  that  she 
was  not  entitled  to  immediate  possession, 
because  before  she  could  get  possession 
the  duty  must  be  paid.  The  duty  is  not 
payable,  according  to  the  true  meaning  of 
the  Act,  until  the  person  is  in  possession; 
at  the  same  moment  that  the  person 
gets  into  possession  the  duty  is  due,  but 
the  duty  is  not  due  before  the  person  gets 
into  possession.  The  wife,  therefore,  was, 
on  the  death  of  her  husband,  in  point  of 
fact,  entitled  to  the  immediate  possession 
of  what  she  obtained  by  the  succession,  by 
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the  very  terms  of  the  settlement,  and  by 
the  action  of  the  law,  without  anything 
else  All  that  was  necessary  to  give  her 
the  legal  possession  was  that  the  trustees 
should  transfer  the  property  into  her 
name.  They,  of  course,  were  entitled  to 
reserve  the  duty  payable  to  the  Grown, 
but  that  did  not  affect  her  immediate 
right  of  possession  to  the  whole.  There- 
fore, we  have  the  Crown  under  section  2 
entitled  to  the  duty,  and,  inasmuch  as 
the  lady  was  entitled  to  the  immediate 
possession,  entitled  to  the  duty  at  that 
time.  Then  what  other  sections  are  ap- 
plicable? It  seems  to  me,  considering 
that  what  the  wife  got  was  the  difference 
in  value  between  what  she  had  the  mo- 
ment before  her  husband  died,  and  what 
she  got  the  moment  after  his  death,  sec- 
tion 38  applies,  not  by  way  of  indulgence, 
but  in  terms ;  and  the  duty  must  be  paid 
upon  what  she  got,  subject  to  the  mode  of 
valuing  it  according  to  section  38.  But 
is  section  15  applicable — is  the  right  of 
the  Crown  postponed  by  reason  of  that 
section  ?  I  am  unable  to  see  that  the 
title  to  the  succession  has  been  accelerated, 
or  that  there  has  been  any  extinction  of 
any  prior  interest.  By  virtue  of  the 
settlement,  and  according  to  its  very 
terms,  the  lady  had  no  right  whatever  to 
what  she  has  obtained — namely,  the  dif- 
ference between  the  life  interest  in  the 
10,000^.  and  the  absolute  property  in  the 
money — until  the  moment  of  her  hus- 
band's death.  That  was  the  moment  of 
time  determined  by  the  settlement  itself. 
Therefore  nothing  has  been  accelerated 
and  nothing  has  been  ext;inguished,  and 
section  15  has  no  application.  For  these 
reasons  I  think  the  case  for  the  Crown  is 
irresistible,  and  that  the  judgment  of  the 
Divisional  Court  must  be  affirmed. 

LiNDLEY,  L.J. — The  argument  of  the 
Solicitor-General  has  convinced  me  that  the 
judgment  of  the  Divisional  Court  is  right. 
The  key  to  the  construction  of  the  Act  is 
to  be  found  in  the  interpretation  to  be 
put  upon  the  word  "succession."  It  is 
by  reason  of  the  ambiguity  of  that  expres- 
sion that  most  of  the  difficulties  on  this 
Act  of  Parliament  arise.  "  Succession  " 
is  defined  by  the  Act  itself  as  property 
chargeable  with  duty — that  is,  land.  Con- 


sols, or  whatever  the  property  consisfaB  of 
— and  "  succession  "  includes,  as  may  be 
seen  from  other  sections,  especially  sec- 
tions 5  and  7,  an  increase  of  benefit  in 
such  property.  That  is  the  meaning  of 
the  word  "  succession."  Now  the  fiicts 
which  existed  before  the  death  of  tiie 
husband  cannot  be  ignored.  One  must- 
look  at  them.  One  has  to  deal  with 
things  as  they  are.  What  was  the  state 
of  things  existing  before  his  death  1  The 
state  of  things  was  this  :  That  a  sum  of 
10,000/.  was  vested  in  trustees,  upontmst 
for  the  wife  for  her  life  for  her  separate 
use,  without  power  of  anticipation,  with 
remainder  to  her  husband  for  his  life. 
Then  there  was  a  provision  for  the  chil- 
dren of  the  marriage,  if  there  were  any— 
and  there  were  not  any — and  then  a  re- 
versionary interest  to  such  uses  as  the 
wife  should  by  will  appoint,  and  in  de&ult 
of  appointment  for  herself.  That  was  the 
state  of  things.  Now  what  had  she  got! 
Let  us  look  at  what  she  had  got,  and  let 
us  look  at  what  she  had  not  got.  What 
she  had  got  was  a  life  interest  in  the  in- 
come of  the  10,000/.,  without  power  of 
touching  a  shilling  of  the  fund  itself,  and 
a  reversionary  interest  which  she  could 
dispose  of  by  will,  and,  so  fer  as  I  know, 
in  no  other  way,  except  possibly  under 
some  recent  Acts.  What  she  had  not  got 
was  the  power  of  disposing  of  the  10,0001 
as  a  sum  in  possession.  Now  let  us 
see  what  she  got  when  her  husband  died, 
and  by  reason  of  his  death.  She  got  pre- 
cisely what  she  had  not  got  before.  She 
lost  her  life  interest,  and  she  got  power  to 
dispose  of  tbe  .10,000/.  then  and  there. 
That  appears  to  me  to  be  a  succession 
within  the  Act.  I  cannot  doubt  that  for 
a  moment,  and  it  appears  to  me  that  if  you 
put  that  interpretation  upon  the  word 
"  succession,"  which  the  Act  shews  to  be 
the  right  one,  the  case  is  brought  within 
section  20;  I  do  not  see  any  real  diffi- 
culty about  that  The  difficulty,  I  did 
feel,  arose  from  the  concluding  words  of 
section  15.  But  I  think  that  difficulty  is 
got  rid  of  by  the  observations  made  by 
the  SoHcitor-General,  and  if  you  look  at 
the  language  of  it,  I  think  it  will  be  seen 
that  the  difficulty  is  not  so  real  as  I  ft* 
first  thought  it  was.  The  language  at  the 
closing  part  of  section  15  is  :    "  Where 
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the  title  to  any  succession  shall  be  ac- 
celerated." Now  the  wife's  title  to  the  sac- 
oesaioii  was  not  accelerated.  Her  posses- 
sion of  it  was  accelerated,  but  the  title  to 
the  succession  was  not  accelerated.  It  was 
not  moved  either  up  or  down.  It  was 
neither  accelerated  nor  delayed.  I  think 
that  is  the  true  answer  to  the  only  diffi- 
culty I  felt  in  the  case. 

LiOFES,  L.J. — ^The  critical  time  to  be 
regarded  in  this  case  is  the  moment  of 
time  of  the  death  of  the  husband.    Under 
the  marriage  settlement  Mrs.  Shirreff  was 
entitled  to  the  income  of  the   10,000/. 
during  her  life.     Her  husband,  if  he  sur- 
vived her,  was  entitled  to  the  income  of 
the  fund  during  his  life;  and  the  wife, 
should  her  husband  die  before  her,  was 
entitled  to  the  fund  absolutely ;  in  popular 
language,  if  the  wife  should  survive  her 
husband,  she  was   to  have  the  property 
absolutely.     Now,  did  she  get  anything 
in  possession  by  the  death  of  her  hus- 
band )    To  determine  that,  we  must  see 
what  she  had  before  his  death,  and  what 
she  had  afterwards.     Before  his  death  all 
she  had  was  the  income  in  the  fund.    She 
oould  not  deal  with  the  capital  in  any 
way  whatever.     After  his  death  she  had 
a  beneficial  interest,  not  in  the  income 
only,  but  in  the  capital,  and  could  deal 
with  the  capital  absolutely.     Therefore, 
by  the  death  of  her  husband,  she  became, 
in  accordance  with  the  terms  of  the  set- 
tlement,  entitled   to    the    possession    of 
something  to  which  she  was  not  entitled 
before.    To  use  the  words  of  section  2  of 
the  Act,  she  became,  by  reason  of  a  dis- 
position of  property,  beneficially  entitled 
to  property  immediately  upon  the  death 
of  her  husband.     So  &.r,  therefore,  I  am 
of  opinion  that    the   contention  on  the 
part  of  the  Crown  is  right. 

But  there  remains  the  question  under 
the  concluding  part  of  section  15.  I,  at 
first,  felt  very  great  difficulty  with  re^uxl 
to  that,  and  I  thought  the  contention  of 
the  counsel  for  the  defendant  with  regard 
to  the  true  interpretation  of  that  part  of 
the  section  was  correct.  But  the  Solicitor- 
General  has  entirely  changed  my  opinion 
Qpon  that.  After  a  careful  reading  of 
the  whole  of  that  section,  it  appears  to 
me  that,  according  to  the  true  interpreta- 
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tion  of  it,  there  is  no  acceleration  within 
its  meaning,  when  the  succession  comes 
to  the  party  succeeding  at  the  very  mo- 
ment it  was  intended  by  the  settlement 
to  come  to  him.  In  point  of  fietct,  that 
the  words  of  that  section  refer  to  some- 
thing outside  the  settlement  which  has 
caused  the  acceleration.  Nothing  is  to 
be  considered  an  acceleration  which  was 
intended  by  the  parties  at  the  time  the 
settlement  or  instrument  was  made.  For 
these  reasons  I  am  of  opinion  that  this 
appeal  must  be  dismissed. 

Appeal  dismissed. 


SolicitoTS — Solicitor  to  Inland  Revenue,  for  the 
Grown;  Meredith,  Roberts  &  Mills,  agents 
for  Birch,  Cullimore  &  Douglas,  Chester,  for 
defendant. 


1892  ^ 

^         g     I  THE   DEPUTIES   OF  THE   FREEMEN 

1893  l      ^^  ""^^  BOROUGH  OF  LEICESTER 

Jan.  26.)    ^-  ™^'^' 

Justices  —  Procediure  —  Appeal  given 
tmder  a  private  Actio  Justices  in  Petty  or 
Special  Sessions — Jv^stices^  Determination 
to  be  ^^ final  and  conclusive  " — Appeal  by 
Case  stated  under  section  33  of  the  Svmn.- 
mary  Jurisdiction  Act,  1879  (42  dc  43 
Vict,  c,  49) — Meaning  of  words  "  a  Court 
ofSwrmnary  Jurisdiction  " — Interpretation 
Act,  1889  (52  <k  53  Vict.c,  63), 5.  \3,sub'8, 
11  —  Local  GovermnerU  —  Privileges  of 
Freemen  of  a  Borough  if  resident  within 
the  Borough — Limits  of  Borough  esctended 
by  a  laier  Act — Residential  Privilege  co- 
extensive unth  the  added  Area  of  the  Borough 
— The  Freemen  of  the  Borough  of  Leicester 
Act,  1845,  Private  Acts,  8  <i&  9  Vict,  c,  vi.— 
Leicester  Extension  Act,  1891,  Private  Acts, 
54  d:  55  Vict,  c,  c. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  51.] 
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[IN  THE  OOUBT  OF  APPEAL.] 

1892.  ^ 

Dec.  12,  13.  f  THE  ATTOENEY-GBNERA.L  V, 

1893.  f     SMITH  AND  COCKS.* 

Jan.  14.      ; 

Revenue — Probate  BvXy — ValvMion — 
Bona  fide  Mistake — Discovery  after  Close 
of  AdministraMon — Liability  of  Executor 
for  fwrther  Duty — "  Person,  acting  in  the 
Administration  of  the  Estate" — Customs 
and  Inland  Revenue  Act,  1881  (44  <fc  45 
Vict.  c.  12),  s,  32. 

When,  by  reason  oj  a  bona  fide  mistake, 
the  property  of  a  deceased  person  has  been 
undervalued  for  probate,  and  the  true  value 
is  not  discovered  tiU  after  the  estate  has 
beenfuUy  administered,  the  executor  cannot 
be  required,  under  section  ^2  of  the  Customs 
and  Inland  Revenue  Act,  1881,  to  deliver 
a  further  affidavit  and  account,  since  he  is 
not  a  ^*  person  acting  in  the  administra- 
tion "  of  the  estate  within  the  meaning  of 
that  section. 

This  was  an  appeal  from  a  decision  of  a 
Divisional  Court  (Hawkins,  J.,  and  Wills, 
J.),  reported  Law  Rep.  [1892]  2  Q.B. 
289. 

W.  C.  Smith,  who  died  in  1883,  by  his 
will,  appointed  the  defendants  his  execu- 
tors, and  bequeathed  to  them  and  another 
person  six  pictures  by  Sir  Joshua  Rey- 
nolds and  Gainsborough,  and  one  by 
Hoare,  upon  trust  to  be  held  as  heirlooms. 
The  defendants  proved  the  will,  and  for 
the  purpose  of  the  probate  caused  a  valua- 
tion to  be  made  by  a  skilled  valuer.  By 
mistake  the  picture  by  Hoare  was  omitted 
from  the  valuation;  the  other  pictures 
were  valued  at  1,194/.  10*.  The  follow- 
ing questions  were  put  to  the  executors  : 
"  Is  the  value  put  upon  the  furniture  such 
as  would  be  accepted  on  a  sale  1  And  are 
any  paintings  or  articles  of  vertu  included  ¥ 
If  so,  please  give  particulars.  Should  a 
sale  take  place  during  the  course  of  ad- 
ministration and  a  larger  sum  be  realised, 
additional  duty  will  be  payable."  The 
executors  answered  as  follows :  "  The 
paintings  and  articles  of  vertu  and  most 
valuable  portions    of   the  furniture  are 

♦  Coram    Lindley,    L.J.,  Bowen,  L.J.,    and 
Smith,  L.J. 


made  heirlooms,  and  will  in  the  ardinai; 
course  not  be  saleable  till  the  eldest  sod, 
now  four  or  five  years  old,  attains  twenty- 
one.  If  the  executors  bad  been  directed 
to  sell  them  they  would  have  sold  them 
on  the  value  put  upon  them  in  the  valia- 
tion  for  probate,  if  more  had  not  be® 
offered." 

The  executors  assented  to  the  bequest 
of  the  pictures  to  the  trustees,  and  in 
March,  1886,  wound  up  the  estate  and 
closed  the  administration.  They  had  not 
since  that  date  in  any  way  acted  as  exera- 
tors.  In  1888,  the  pictures  were  soU  k 
pursuance  of  an  order  under  the  Settled 
Land  Act,  for  the  price  of  14,500/.,  M. 
of  which  was  paid  for  the  picture  by 
Hoare.  An  information  was  then  filed 
by  the  Attorney-General,  calling  upon  tie 
executors  to  deliver  a  further  affidavit  and 
account  under  44  <fe  46  Vict.  c.  12.  s.  82. 

There  was  no  suggestion  of  negligence 
on  the  part  of  the  executors,  or  want  of 
skill  in  the  valuer. 

The  Divisional  Court  gave  judgment  for 
the  defendants,  on  the  ground  that,  having 
closed  the  administration,  they  were  not 
persons  "  acting  in  the  administration" 
of  the  estate  within  the  meaning  oi  ths 
section. 

The  Crown  appealed. 

The  Attorney-General  {Sir  C.  Russdl, 
Q.C.)  and  Vaughan  Hawkins,  for  the 
Crown. — Upon  the  sale  of  the  pictures  in 
1888,  legacy  duty  became  payable  in  re- 
spect of  them  under  section  14  of  36  Gea 
3.  c.  52,  and  then  it  was  discovered  that 
they  had  been  valued  at  too  low  a  value 
for  the  purpose  of  the  probate  duty.  The 
provisions  of  the  old  Probate  Duty  Act 
(55  Geo.  3.  c.  184)  applicable  to  such  a 
case  are  sections  38,  40,  41,  43,  and  51. 
Section  43  provides  that  where  too  little 
duty  has  been  paid  on  any  probate  or 
letters  of  administration  in  consequence 
of  any  mistake,  "  any  executor  or  ad- 
ministrator acting  under  such  probate  or 
letters  of  administration  "  who  shall  not, 
within  six  months  after  the  discoveiy  of 
the  mistake,  pay  what  is  wanting  to  make 
up  the  duty,  shall  be  liable  to  a  penalty. 
Pipobate  duties  are  now  regulated  by  the 
Customs  and  Inland  Revenue  Act,  1881, 
and  the  sections  applicable  to  the  present 
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case  are  26,  30,  and  32.  Under  section 
32  the  person  liable  to  pay  any  further 
probate  duty  which  may  be  payable  in  re- 
spect of  an  estate  is  ''  the  person  acting 
in  the  administration  of  such  estate. 
The  question  here  really  turns  upon  the 
meaning  of  those  words.  They  must,  we 
submit,  refer  to  the  executor. 

[BowEN,  L.J. — Is  the  executor  liable 
personally,  or  only  to  the  extent  of  the 
assets  %  If  personally,  the  executor  of  an 
executor  would  be  liable  for  what  he  could 
not  have  helped.  Would  not  that  be 
rather  hard  f  ] 

[Smith,  L. j. — Take  the  case  of  an  ad- 
ministrator who  dies.  No  one  represents 
him.  Is  the  liability  in  that  case  at  an 
end)] 

That  may  be  so,  but  we  should  say,  if 
necessary,  that  the  executor  of  an  execu- 
tor would  be  liable.  There  is  no  hard- 
ship. He  would  have  the  right  to  recover 
it  from  the  beneficiaries,  just  as  an  execu- 
tor has  to  recover  legacy  duty  from  the 
legatees — Jervis  v.  Wolferstan  (1). 

The  executors  cannot  say  that  they  are 
not  liable  because  they  have  no  longer  any 
duties  to  perform.  That  is  begging  the 
question.  There  is  a  debt  due  to  the 
Crown,  and  we  say  that  it  is  their  duty  to 
pay  it.  It  is  not  buggested  that  the  pic- 
tures were  not  undervalued  for  probate. 

[LiNDLEY,  L.J. — Was  the  attention  of 
the  office,  when  the  probate  duty  was 
assessed,  called  to  the  &ct  that  these  pic- 
tures were  by  Crainsborough  and  Key- 
noldsll 
We  believe  not. 

Cozena-HardA^,  Q.C,  and  Dibdin,  for  the 
respondents. — ^The  executors  had  the  pic- 
tures valued  by  a  competent  person.  He 
seems  to  have  made  a  mistake,  and  one 
picture  was  accidentally  omitted,  but  the 
executors  are  not  now  the  persons  liable 
to  rectify  that.  They  gave  the  commis- 
sioners a  truthful  answer  to  their  ques- 
tions, and  they  handed  over  the  pictures 
to  the  persons  entitled  to  them,  and 
wound  up  the  estate.  They  can  have  no 
further  duty  in  the  matter — Hanson  on 
the  Probate  Legacy  and  Succesaian  Duty 
Acts  (3rd  ed.),  pp.  171,   172.     The  words 

(1)  43  Law  J.  Bep.  Chanc.  809 ;  Law  Hep. 
18  Eq.  18. 

Vol.  62.— Q.B. 
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"shall  be  discovered,"  in  section  32  of  the 
Act  of  1881,  must  mean  discovered  by  the 
persons  who  are  administering  the  estate, 
or  by  the  Crown. 

Vau,ghan  Hawkins^  in  reply. 

Cur,  adv.  vuU, 

Smith,  L.  J.,  delivered  the  judgment  of 
the  Court,  as  follows:  The  point  to  be 
determined  is,  what  is  the  true  meaning 
of  the  phrase  "  The  person  acting  in  the 
administration  of  such  estate  and  effects  " 
in  section  32  of  the  Customs  and  Inland 
Revenue  Act,  1881  (44  &  45  Vict.  c.  12)1 
Does  it  mean  the  person  who  has  acted  by 
applying  for  and  obtaining  probate  or 
letters  of  administration,  or  the  person 
who  is  acting  in  the  administration  of  the 
estate  at  the  time  the  question  arises  as 
to  the  payment  of  further  duty  1  By  48 
Geo.  3.  c.  149.  s.  38,  executors  and  others, 
intromitting  in  Scotland  with  the  effects 
of  deceased  persons,  were  to  exhibit  an 
inventory  thereof  in  the  Commissary 
Court  there,  duly  stamped  ;  and  if  at  any 
subsequent  period  a  discovery  should  be 
made  of  any  other  effects  belonging  to  the 
deceased,  an  additional  inventory  or  in- 
ventories were  to  be  made,  verified  by  an 
affidavit  by  **  any  person  or  persons  intro- 
mitting with  or  assuming  the  management 
of  such  effects,  and  in  default  a  penalty 
was  imposed."  By  55  Geo.  3.  c.  184, 
prior  Acts  were  repealed,  and  the  duties 
therein  prescribed  were  imposed  upon 
probate  of  wills  and  letters  of  administra- 
tion in  England,  and  upon  confirmations 
of  testaments,  testamentary  or  dative,  and 
inventories  to  be  exhibited  in  the  Com- 
missary Courts  in  Scotland.  By  section  41 
of  this  Act  it  was  enacted  that,  "  Where 
any  person  on  applying  for  the  probate  of 
a  will  or  letters  of  administration  "  should 
have  estimated  the  estate  and  effects  of 
the  deceased  to  be  less  than  the  same 
should  afterwards  prove  to  be,  and  should 
in  consequence  have  paid  too  little  duty, 
it  should  be  lawful  for  the  Commissioners 
of  Stamps,  on  delivery  to  them  of  an  affi- 
davit of  the  value  of  the  estate,  to  cause 
the  probate  or  letters  of  administration  to 
be  duly  stamped  on  payment  of  the  full 
duty,  and  a  further  sum  or  penalty  pay- 
able by  law  for  stamping  deeds  after 
2P 
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execution ;  and  there  was  a  proviso  that 
the  penalty  might  be  remitted  if  the 
application  was  made  within  six  months 
after  the  true  value  of  the  estate  was 
ascertained  and  there  had  been  no  inten- 
tion to  deceive.  By  section  43  it  was 
enacted  that  where  too  little  duty  should 
have  been  paid  in  consequence  of  mistake 
or  misapprehension,  "if  an  executor  or 
administrator  acting  under  such  probate 
or  letters  of  administration  "  should  not, 
within  six  months  after  the  passing  of  the 
Act  or  after  discovery  of  the  mistake  or 
misapprehension,  apply  to  the  Commis- 
sioner of  Stamps  to  make  up  the  duty 
which  ought  to  have  been  paid,  he  should 
forfeit  lOOZ.,  together  with  ten  per  cent, 
upon  the  deficiency.  Now,  pausing  here, 
what  is  the  meaning  of  the  terms  "  any 
person  applying  for  the  probate  of  a  will 
or  letters  of  administration,"  and  "any 
executor  or  administrator  acting  under 
such  probate  or  letters  of  administration  "  % 
They  appear  to  cover,  first,  the  case  of 
the  person  who  was  applying  for  the 
probate  and  letters  of  administration ;  and, 
secondly,  the  case  of  the  person  who, 
having  obtained  them,  was  then  acting  as 
executor  or  administrator  under  them. 
It  was  pointed  out  by  Mr.  Justice  Wills 
in  his  judgment  that  if  the  words  "  acting 
under  such  probate  or  letters  of  admin- 
istration "  were  to  have  no  meaning  at- 
tached to  them,  he  did  not  see  why  they 
were  inserted,  for  the  words  "  executor  or 
administrator "  would  carry  all  that  was 
desired,  and  in  this  we  agree.  The  terms 
of  the  Scotch  Act  appear  to  be  synony- 
mous with  the  words  "  An  executor  acting 
under  such  probate."  The  words  are  not 
"  any  person  who  has  intromitted  or  has 
assumed  the  management  of  such  estate," 
but  "  intromitting  with  or  assuming  the 
management,"  which  we  read  "  is  intro- 
mitting  with  or  is  assuming "  such  man- 
agement. In  our  judgment  these  sections 
limited  the  liabilities  therein  imposed 
to  those  executors  or  administrators  who 
were  in  fact  acting  when  the  liability 
arose,  and  the  liabilities  did  not  attach  to 
those  who,  having  once  been  executors  or 
administrators,  had  ceased  to  act,  having 
fully  administered  the  estate  of  their 
deceased.  In  the  year  1842,  by  5  <fe  6 
Vict.  c.  82,  the  probate  duty  in  Ireland, 


theretofore  imposed  by  other  statutes, 
was  assimilated  to  that  payable  in  Great 
Britain.  Such  being  the  state  of  the  law 
prior  to  188 1 ,  we  now  come  to  the  Act  upon 
which  the  present  question  arises — namel?, 
44  &  45  Vict.  c.  12.  It  will  be  noticed 
that  sections  27,  28,  and  29  use  the  same 
phrase  as  section  41  of  55  Greo.  3.  c.  184 
— ^namely,  "  The  person  applying  for  the 
probate  or  letters  of  administration.'*  In 
section  31  the  phrase  is,  "If  at  any  time 
after  the  grant  ....  and  during  the  ad- 
ministration." In  sections  32,  35,  and 
37  the  last  phrase  is  omitted,  and  there  is- 
inserted  "  The  person  acting  in  the  ad- 
ministration of  such  estate  and  effects." 
This  is  equivalent  to  the  phrase  ''an 
executor  or  administrator  acting  under 
such  probate  or  letters  of  administration." 
In  section  43  it  is  "  the  person  acting  in 
the  execution  of  the  will."  Neither  the 
Attorney- General  nor  Mr.  Vaughan  Haw- 
kins was  able  to  give  any  intelligible 
reason  for  these  alterations  of  language, 
though  one  would  suppose,  if  the  Act  had 
been  carefully  drawn,  that  some  such 
reason  would  have  become  apparent.  In 
these  circumstances,  what  does  section  32 
mean  %  The  Crown  argues  that  the  true 
reading  is  that  the  executor  or  admini- 
strator who  has  applied  for  and  has  ob- 
tained the  probate  or  letters  of  admini- 
stration is  the  person  to  file  the  affidavit 
and  personally  pay  for  the  extra  stamp, 
no  matter  whether  he  has  long  since 
ceased  to  act,  having  fully  administered 
the  estate,  and  has  no  assets  whereout  to 
recoup  himself.  The  defendants'  reading 
is  that  the  executor  or  administrator  who 
is  acting  at  the  time  the  mistake  is  dis- 
covered is  the  person  to  file  the  affidavit 
and  pay,  for  he  personally  would  be  able 
to  recoup  himself  out  of  the  estate  he  is 
administering,  and  that  the  section  does 
not  apply  to  an  executor  or  administrator 
who  has  ceased  to  act,  having  fully  ad- 
ministered the  estate.  There  is  obviouslT 
this  resijlt  if  the  last  reading  be  correct- 
namely,  that  at  times  the  Crown  may  be 
unable  to  obtain  the  duty  which  it  was 
entitled  to ;  but  we  can  find  nothing  in 
the  Act  of  1881  to  shew  any  intention  to 
alter  the  liability  of  an  executor  or  ad- 
ministrator fix)m  that  which  theretofore 
existed;  and  we  may  add  that  it  would 
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appear  &om  Mr.  Hanson's  book  that  the 
practice  of  Somerset  House  has  been  only 
to  look  to  the  executor  or  administrator 
whilst  the  estate  was  being  administered. 
In  tlie  next  place,  if  the  Crown's  conten- 
tion is  right,  it  leads  to  what  is  a  manifest 
absurdity — namely,  that  the  executor  of 
an  executor  might  be  personally  liable  for 
an  accidental  omission  of  the  first  executor 
which  took  place  whilst  that  executor  was 
administering  the  estate  of  his  testator, 
the  mistake  not   being  discovered   until 
after  the  death  of  the  first  executor.    Mr. 
Vaughan  Hawkins,  in  reply,  finding  he 
could    not    maintrfiin     this    proposition, 
ahandoned  it,  and  he  then  said  that  sec- 
tion 32  applied  only  to  the  personal  lia- 
bility of  the  executor  who  had  made  the 
misteke.      By  this  means  he  hoped  to 
surmount  the  dif&culty;  but  we  can  find 
in   the  section  no  such  limitation  of  lia- 
bility, if  the  words  "  the  person  acting  in 
the    administration  of  such   estate"   are 
read  as  applying  to  a  person  who   had 
once  acted  by  taking  out  probate  or  letters 
of  administration.     An  executor,  it  must 
be  remembered,  is  not  usually  liable  to 
pay  out  of  his  own  assets  for  the  acts  of 
his  testator,  and  yet  upon  the  Crown's 
construction  of  the  section  he  may  be. 
We  are  fully  alive  to  the  difficulty  pre- 
sented by  section  37.     It  is  pointed  out, 
and  with  truth,  that  the  words  in  sec- 
tion 32  and  in  section  37  are  the  same ; 
and  it  is  said  that  if  section  32  be  read  as 
the  defendants  contend,  then  the  Crown 
may  be  deprived  of  the  three  years  within 
which  it  may  require  explanations  under 
section  37.      This  is  so,  but  we  answer 
that  when  once  the  Crown  abandoned  its 
claim  to  look  to  the  executor  of  an  execu- 
tor, it  abandoned  its  indefeasible  right  to 
the  three  years  under  section  37,  for  an 
executor  might  well    die    within    three 
years,  and  it  had  to  be  admitted  that 
then  the  Crown's  right  was  at  an  end. 
In  the  result,  we  read  the  words  in  sec- 
tion 32  as  meaning  the  person  who  is 
acting  in  the  administration  of  the  estate 
when  the  mistake  is  discovered;   and  if 
there  is  no  such  person,  the  estate  having 
been  fully  administered,    the   Crown   is 
without  remedy.      It  must  not  be  for- 
gotten that  this  is  a  taxing  Act  imposing 
pecuniary  burdens,  and  it  is  well  settled 
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that  all  charges  upon  the  subject  must  be 
imposed  by  clear  and  unambiguous  lan- 
guage. Th\B  certainly  is  not  so  in  the 
present  case,  and  no  one  can  say  that  it  is. 
In  our  judgment  this  appeal  must  be 
dismissed  with  costs. 


Solicitors— The  Solicitor  of  Inland  Revenue,  for 
the  Crown ;  Wade  &  Lyall,  for  respondents. 
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Bill  of  Sale — Property  in  Goods  assigned 
— Right  of  Possession — Defatdt  in  Pay- 
ment of  Instalments — Seizu/re — Tender  of 
A  mount  dice  —  Trespass  —  Redemption — 
Costs  of  Action  for  Redemption — BiMs  of 
Sale  Act  (1878)  Amendment  Act,  1882  (45 
dk  46  Vict,  c,  43),  s,  7,  schedAJtle, 

Trespass  will  not  He  at  the  suit  of  the 
grantor  of  a  bill  of  sale  given  by  way  of 
security  for  the  payment  of  money  in  the 
form  provided  by  the  schedule  to  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882, 
against  the  grantee^  who,  upon  the  grantor's 
default,  has  seized  the  goods^  cund,  vn  accord- 
ance wWi  section  7  of  the  Act,  rem.oved 
them  after  the  expiration  of  /we  days,  in- 
asmu4:h  as  both  the  property  in  and  the 
right  to  possession  of  the  goods  have  passed 
to  the  grantee. 

The  costs  of  an  action  for  redemption  of 
goods  seized  amd  removed  by  the  gramiee  of 
a  bill  of  sale  in  pursuanceof  the  provisions 
of  section  1  of  the  Bills  of  Sale  Act  (1878) 
Amsndmfient  Act,  1882,  must,  as  a  general 
rule,  be  borne  by  the  gra/nior ;  but  he  will  be 
allowed  to  set  off  the  a/mount  of  arty  dam- 
ages arising  from  injury  done  to  the  goods 
through  the  negligence  of  the  grarUee  in  the 
removal. 

Appeal  from  the  judgment  of  Wright, 
J.,  at  the  trial  of  the  action  in  Middlesex 
with  a  jury. 

*  Coram  Lord  Esher,  M.R.,  Bowen,  L  J.,  and 
Smith,  L.J. 
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The  action  was  brought  by  the  grantor 
against  the  grantee  of  a  bill  of  sale  given 
by  way  of  security  for  the  payment  of 
money  advanced — first,  to  recover  dam- 
ages for  trespass  in  wrongfully  removing 
the  goods  and  chattels  comprised  in  the 
bill  of  sale  ;  and,  secondly,  for  redemption 
of  the  goods  and  chattels  upon  payment 
of  principal  and  interest  due  in  respect  of 
the  money  advanced. 

The  biU  of  sale  was  in  the  form  pre- 
scribed by  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882.  It  assigned  to 
the  defendant  certain  household  furniture 
in  the  plaintiff's  dwelling-house  in  con- 
sideration of  an  advance  of  60/.,  which, 
together  with  interest,  was  repayable  by 
equal  monthly  instalments  of  61.  each,  and 
the  balance  at  the  expiration  of  twelve 
months  &om  the  date  of  the  bill  of  sale. 
Two  instalments  being  in  arrear,  the  de- 
fendant, on  the  15th  of  March,  1892, 
entered  the  plaintiff's  dwelling-house  and 
seized  the  goods  comprised  in  the  bill  of 
sale,  leaving  a  man  in  possession.  On  the 
26th  of  March,  1892,  when  the  defendant 
was  in  the  act  of  removing  the  goods,  the 
plaintiff  tendered  to  the  auctioneer,  by 
whom  the  seizure  and  removal  were  being 
carried  out,  611.  5^.,  the  amount  due  for 
principal,  interest,  and  expenses ;  and,  in 
addition,  a  sum  of  21.  15«.,  claimed  as  the 
auctioneer's  levy  fee ;  but  the  tender  was 
made  siibject  to  a  separate  receipt  being 
given  for  the  21.  168.  This  the  auctioneer 
refused  to  give.  The  plaintiff  thereupon 
refused  to  pay  anything,  and  the  goods 
were  removed,  Afterwajrds  the  defendant 
offered  to  allow  the  plaintiff  to  redeem 
upon  payment  of  what  was  due  for  prin- 
cipal, interest, and  expenses;  but  the  plain- 
tiff refused  to  do  so,  and  commenced  this 
action. 

The  21.  168.  levy  fee  was  the  charge  in 
respect  of  the  taking  possession  of  the 
goods  by  the  auctioneer,  and  included  the 
charge  for  the  checking  by  the  auctioneer's 
derk  of  the  goods  seized  with  the  goods 
mentioned  in  the  schedule  to  the  bill  of 
sale.  The  amount,  if  recoverable,  was  ad- 
mitted to  be  reasonable. 

The  defendant  paid  into  Court  61,  in 
respect  of  the  actual  damage  to  the  goods 
in  the  removal  of  them. 

At  the  trial  of  the  action,  Wright,  J., 


directed  the  jury  on  the  above  fects  tktt 
the  question  for  them  was  whether  tk 
defendant  intended  by  renaoving  the  goods 
to  determine  the  loan  and  realise  his 
security,  and,  if  so,  he  directed  them  that 
trespass  wotdd  lie.  The  jury  gave  the 
plaintiff  50/.  damages  for  the  trespass  by 
the  defendant  in  removing  the  goods,  aod 
5/.  beyond  the  sum  paid  into  Court  in 
respect  of  the  actual  damage  to  the  goods 
in  the  removal  of  them. 

Thereupon  Wright,  J.,  gave  judgment 
for  the  plaintiff  upon  the  claim  for  trespss 
for  55/.,  in  addition  to  the  amount  paid 
into  Court,  and  for  redemption  of  tiie 
goods,  upon  payment  of  54/- — ^that  is  to 
say,  61/.  68.,  amount  due  for  prindpil, 
interest,  and  expenses,  and  2/.  15<.  the 
levy  fee ;  and  he  gave  the  plaintiff  the  costs 
of  the  action. 

The  defendant  appealed. 

Jdf,  Q.C..  and  CababS,  for  the  defend- 
ant. — The  judgment  for  the  plaintiff  npon 
the  claim  for  trespass  was  wrong.  The 
defendant  was  justified  in  removing  the 
goods.  The  property  in  the  goods  passed 
to  him  by  the  bill  of  sale,  and  upon 
the  plaintiff's  de&ult  he  became  entitled 
to  possession  of  them.  The  tender  by  tiie 
plaintiff  was  not  an  unconditional  tender, 
and,  therefore,  was  invalid.  Moreover,  it 
was  made  too  late,  the  five  days  limited  by 
section  7  of  the  Bills  of  Sale  Act,  I882y 
having  expired. 

Herbert  Reed,  Q.C.,  and  Pocock,  for  the 
plaintiff. — It  is  submitted  that  the  plain- 
tiff had  a  sufficient  interest  in  the  goods 
to  enable  her  to  maintain  trespass  or  an 
action  on  the  case.  She  could  dearljt 
upon  tender  of  the  amount  due,  have  ap- 
plied for  an  injunction  to  restrain  the  de- 
fendant from  removing  or  selling  the 
goods;  and  it  is  established  that  the 
grantor  of  a  bill  of  sale  may  grant  a  second 
bill  of  sale  during  the  continuance  of  the 
first.  The  rights  of  the  grantor  of  a  bill 
of  sale  resemble  those  of  pledgor  and 
pledgee  rather  than  of  mortgagor  and 
mortgagee. 

CahcM  replied. 

[^MaTighcm  v.   Sharpe   (1),   JerikifU  v. 

(1)  17  Com.  B.  Rep.  N.S.  443 ;  34  Law  J. 
Rep.  C.P.  19. 
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Jonea  (2),  Brighty  v.  Norton  (3),  T<yrM  v. 
WUaon  (4),  and  JJrier^y  v.  KmdcM  (6) 
^were  referred  to,  and  Wilkea  v.  Saunion 
(6)  as  to  the  terms  on  which  redemption 
"Will  be  decreed.] 

XiOBJ>   £sH£B,  M.R. — In  this  case  the 
action    i^as  brought  in  respect  of  an  al- 
leged -wrongful  interference  by  the  defen- 
dant  wdth  the  plaintifTs  goods,  and  the 
plaintifif's  claim  was  twofold.     The  first 
c\ami  -was  a  claim  at  common  law  for  tres- 
pass, and  the  second  a  claim  in  equity  for 
redemption  of  the  goods  in  question.    Mr. 
Justice  Wright,  by  whom  the  action  was 
tried  "with  a  jury,  has  given  judgment  for 
the  plaintiff  in  respect  of  the  claim  at 
conamon  law  for  trespass  for  the  damages 
assessed  by  the  jury — ^the  damages  being 
assessed  partly  in  compensation   for  the 
actual  injury  done  to  the  goods  by  the  de- 
fendant or  his  servants  in  the  removal  of 
them,  and  partly  as  compensation  for  the 
injurious  consequences  to  the  plaintiff  of 
the  wrongful  seizure — that  is  to  say,  for 
the  interference  with  her  business  and  so 
forth.     As  regards  the  claim  for  redemp- 
tion, the   learned  Judge  has  also  given 
judgment  for  the  plaintiff.     The  defen- 
dant now  appeals  upon  the  ground,  as 
r^ards  the  claim  for  trespass,   that   an 
action  of  trespass  at  common  law  does  not 
lie  under  the  circumstances  here,  because, 
as  he  contends,  the  plaintiff  had  given  him 
a  bill  of  sale  in  the  form  in  the  schedule  to 
the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882 — ^vaHd  and  properly  registered 
—and    had    made    default   in    the   per- 
formance of  the  conditions  of  the   bill 
of  sale,   which  gave  him    the  right   tq 
seize  the  goods   comprised   in  it  and  at 
common   law  to  keep  them,  and  conse- 
quently  at  common  law  no  action   for 
trespass  would  lie.     This  raises  the  ques- 
tion, What  is  the  right  view  and  the  right 
construction  of  a  bifi  of  sale  in  the  form 
prescribed  by  the  Act  of  1882  1    A  bill  of 
sale  in  that  form  might,  I  apprehend,  have 

(2)  2  Giflf.  99  ;  29  Law  J.  Rep.  Chanc.  493. 

(3)  32  Law  J.  Rep.  Q.B.  38. 

A^)  4  B.  &  S.  442,  44fi  j  32  Law  J.  Rep.  Q.B. 
32,382. 

W  17  Q.B.  Rep.  937 ;  21  Law  J.  Rep.  Q.B.  161. 
^  W  47  Law  J.  Rep.  Chanc.  160;  Law  Rep. 
7  Oh.  D.  188. 
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been  given  before  the  Act ;  but  the  Legis- 
lature   has    now,   for  the  protection   of 
borrowers,  provided  by  the  Act  that  where 
the  bill  of  sale  is  given  by  way  of  security 
for  an  advance  of  money  it  must  be  in  the 
form.     Now,  what  is  the  meaning  of  a 
'^  bill  of  sale  "  f     It  means  a  document 
given  in  respect  of  a  sale  of  chattels,  which 
is  necessary  in  cases  where  possession  of 
the  chattels  intended  to  be  sold  is  not 
given,  and  the  object  of  it  is  to  pass  the 
property  in  the  goods  without  possession 
of  them  being  given.  A  bill  of  sale,  there- 
fore, is  not  a  pledge  of  chattels  ;  it  is  a 
different  transaction   altogether;  it  is  a 
transaction  whereby  the  property  in  the 
chattels  is  intended  to  pass.     But  now, 
since  the  Act  of  1882,  a  bill  of  sale,  where 
it  is  given  as  a  security  for  the  payment 
of  money,  must  be  in  the  form  given  by 
the  Act,  and  its  conditions  are  to  be  only 
such  as  the  form  allows.     A  bill  of  sale 
in  the  prescribed  form  would,  but  for  the 
proviso,  give  the  grantee  an  absolute  right 
to  the  property  in  the  goods  and  to  the 
possession  of  them ;  it  declares  that  the 
grantor  "  doth  hereby  assign  "  the  several 
chattels  comprised  in   the    schedule — it 
means  to  pass  the  property  in  the  chattels 
assigned.   But  the  proviso  incorporates  the 
provisions  of  section  7  of  the  Act,  which 
must,  therefore,  be  read  into  the  bill  of  sale, 
and  these  derogate  from  the  full  and  ab- 
solute rights  of  the  grantee,  not  as  to  the 
property  in  the  goods,  but  as  to  the  result 
of  that  property — namely,  the  right  to 
seize  or  take  possession  of  the  goods,  as 
to  which  section  7  provides  that  it  shall 
not  be  exercised  for  any  other  than  the 
causes  therein  enumerated.     The  first  of 
these   causes   is:    "If  the  grantor  shall 
make  de&iult  in  payment  of  the  sum  or 
sums  of  money  thereby  secured  at  the 
time  therein  provided  for  payment,  &c." 
So    that    if  the  grantor   makes  default 
in  the  payment  of  any  instalment,  if  the 
money  is  payable  by  instalments,  or  in 
the  payment  of  the  principal  sum,  if  it 
is  payable  in  one  sum,  the  grantee  shall 
have  a  right  to  seize  and  take  possession. 
The  section  goes  on  to  enumerate  other 
events  which  will  give  the  grantee  the 
right  to  seize,  but  we  are  not  concerned 
with  these  on  the  present  occasion.     Then 
the  section   proceeds  to    enact   that  the 
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grantor  may,  within  five  da3rs  from  the 
seizure  or  taking  possession  of  the  chat- 
tels, Apply  to  the  High  Court,  or  to  a  Judge 
in  chambers ;  and  the  Court  or  Judge,  if 
satisfied  that  by  payment  of  money  or 
otherwise  the  cause  of  seizure  no  longer 
exists,  may  restrain  the  grantee  from  re- 
moving or  selling  the  chattels,  or  make 
such  order  as  may  seem  just.  That  is 
to  say,  a  small  summary  remedy,  in 
place  of  the  old  Chancery  remedy,  is 
given  to  the  grantor  if  the  defiiult  has 
been  made  good  and  he  makes  applica- 
tion within  five  days.  It  has  been  de- 
cided that  if  he  does  not  take  these  pro- 
ceedings within  the  five  days  he  loses  this 
summary  remedy,  but  not  the  old  remedy 
in  equity.  He  may  still  bring  his  suit  in 
equity  for  redemption.  If  the  grantor 
pay  at  the  proper  time,  the  grantee  can- 
not seize  the  goods  after  being  paid ;  and 
if  he  does  so,  he  becomes  Imble  to  an 
action  of  trespass ;  and  it  seems  to  me  a 
proper  tender  by  the  grantor  at  the  right 
time  would  be  equivalent  to  payment  for 
the  purpose  of  determining  the  rights  of 
the  parties  in  this  respect.  If  the  grantee 
were  to  reject  such  a  tender  and  seize  the 
goods,  then  an  action  of  trespass  would 
fie.  But  if  the  grantor  has  neither  paid 
nor  tendered  what  is  due,  then  section  7 
enacts  that  the  grantee  has  a  right  to 
seize  and  take  possession  of  the  goods ;  and 
if  the  grantee  does  seize,  the  grantor  can- 
not maintain  an  action  of  trespass  against 
him,  and  assert  that  he  is  liable  in  damages 
in  respect  of  the  seizure  of  goods,  which  in 
contemplation  of  law  are,  not  the  gran- 
tor's, but  the  grantee's.  The  foundation 
of  the  action  of  trespass  is  the  wrongful 
interference  with  the  actual  possession  of 
the  plaintiff,  or  with  his  legal  right  to  im- 
mediate possession.  The  plaintiff  in  an 
action  of  trespass  must  at  the  time  of  the 
trespass  have  possession,  actual  or  con- 
structive, or  a  legal  right  to  immediate 
possession  of  the  goods.  But  in  the  pre- 
sent case  it  is  admitted  that  the  plaintiff 
did  not  within  the  time  limited  by  the 
statute  pay  or  tender  the  money  due.  A 
tender  afterwards  could  not  affect  the 
then  existing  right  of  the  grantee  to  take 
and  keep  possession.  It  follows  that  the 
right  of  the  defendant  to  take  and  keep 
possession  was  absolute,  and  the  plaintiff 


oould  not  maintain  an  action  of  treqaa 
against  him.  The  j  udgment,  therefore,  in 
&vour  of  the  plaintiff  for  damages  in  re- 
spect of  a  trespass  at  common  law  vbs 
wrong. 

But  the  plaintiff  had  a  right  to  re- 
lief in  equity,  and  the  Queen's  Bencfa 
Division  is  now  bound  to  administer 
remedies  in  equity.  The  plaintiff  was  en- 
titled to  maintAJn  a  suit  for  redemptioD. 
But  then  the  plaintiff  was  in  tins  poa* 
tion,  that  redemption  would  only  be 
decreed  upon  the  terms  of  payment  of 
principal  and  interest  due,  of  costs  and 
expenses,  and  of  the  costs  of  the  redemp- 
tion suit,  unless  there  was  something  op- 
pressive in  the  conduct  of  the  grantee 
which  would  affect  the  costs  of  the  suit 
If  there  was  a  valid  tender  of  the  amomit 
due,  though  after  the  time  limited  for 
payment,  that  does  not  prevent  these 
terms  from  being  applicable,  except  that  it 
would  put  an  end  to  the  claim  for  interest. 
In  this  case  the  learned  Judge  has  made 
a  decree  for  redemption  on  terms  with 
which  in  the  main  we  agree,  subject  to 
rectification  in  this  particular — namely, 
that  the  plaintiff  shoijQd  be  credited  wiUi 
the  money  value  of  damage  done  to  the 
goods  by  the  negligence  of  the  defendant. 
It  seems  to  me  that  the  jury,  in  asBessing 
the  damages  upon  the  plaintiff's  daim  for 
trespass,  which  cannot  be  maintained,  in- 
tended to  award  the  plaintiff  5/.  in  addi- 
tion to  the  5/.  paid  into  Court  in  respect 
of  actual  iiy  ury  to  the  goods  caused  by  the 
defendant's  negUgence.  I  think,  thwe- 
fore,  that  in  the  redemption  suit  the  plain- 
tiff should  be  credited  with  that  5^.,  in  ad- 
dition to  the  5Z.  paid  into  Court — ^that  is, 
lOZ.  in  all.  Then  the  learned  Judge  has 
not  given  the  defendant  the  costs  of  the 
redemption  suit,  and  to  that  extent  also 
his  judgment  must  be  rectified.  The  re- 
sult is  that  the  appeal  has  substantially 
succeeded,  and  the  plaintiff  must,  there- 
fore, pay  the  costs  of  the  appeal  and  of 
the  action. 

BowEN,  L.J. — I  am  of  the  same  opi- 
nion. The  first  question  is,  whether 
there  is  any  foundation  for  the  suggestion 
that  an  action  of  trespass  will  lie,  or, 
indeed,  any  other  action  known  at  com- 
mon  law.      A  person  cannot  bring  an 
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action  for  trespass  to  goods  unless  at  the 
time  of  the  alleged  trespass  he  was  either 
in  possession  or  entitled  to  the  immediate 
possession   of  the  goods.      In   this  case 
there    was  no  ground   for  an   action  of 
trespass,  and,  in  my  opinion^  there  was  no 
other  cx>nimon-law  right  of  property  which 
was  infringed  by  the  seizure  and  removal 
of  the   goods.     It  seems  to  me  that  the 
matter  is  dear  as  soon  as  one  places  before 
one's  mind,  first,   what  the   nature  of  a 
mortgage  of  chattels  is;    and,   secondly, 
what  is  the  effect  in  law  of  the  particular 
mortgage  known  as  a  bill  of  sale.     Upon 
a  mortgage  of  chattels,  the  parties  may, 
of  course,  make    any  stipulations    they 
choose  as  to  the  passing  of  the  property 
or  as  to  the  possession  of  the  goods ;  but, 
speaking  generally,  it  is  stipulated  that 
the  legal  property  shall  pass  to  the  mort- 
gagee, and  that  the  mortgagor  shall  remain 
in   undisturbed   possession,  provided  the 
agreed  payments  are  duly  made.     Now,  as 
soon  as  default  was  made  in  payment,  or 
the  amount  was  not  properly  tendered, 
the  mortgagor's  right  to  possession,  even 
as  the  old  bills  of  sale  were  framed,  ceased. 
In  that  case,  if  none  of  the  stipulations 
were  broken,  what  other  action  at  law 
could  lie  except  trespass?     But  trespass 
•ould  not  lie,  because  the  property  had 
passed,  and  the  mortgagee  had  the  right 
to  possession,  and  all   that  remained  to 
the  mortgagor   was  the   equitable   right 
to  redeem  upon  terms.      It  is  impossible, 
therefore,  to  see  on  what  ground,   sup- 
posing there  were  no  breach  of  the  stipu- 
lations of  the  bill  of  sale,  either  trespass  or 
any  other  form  of  action  at  law  would  lie. 
But,  apart  from  the  reason  of  the  matter, 
there  is  express  authority  upon  the  point, 
if  authority  be   needed,  in  the   case   of 
Mmx^han  v.  Sha/rpe  (1).     That  case  is  a 
clear  authority  that  in  an  ordinary  mort- 
gage of  chattels*  to  secure  an  advance  of 
money,  when  the  conditions  are  not  per- 
formed, the  property  in  the  chattels  vests 
indefeasibly  as  well  as  absolutely  in  the 
mortgagee.     That  disposes  of  the  argu- 
ment of   counsel   for  the  plaintiff  that 
aomething  remains  in  the  mortgagor,  as 
^  the  case  of  a  pledge  of  chattels.     No 
authority  was  cited  for  that  contention, 
por  any  reason  that  had  the  semblance  of 
justification. 
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It  still  remains  to  consider  what  is  the 
true  effect  of  a  bill  of  sale  in  the  form 
given  in  the  schedule  to  the  Bills  of  Sale 
Act,  1882.  It  purports  to  assign  chattels 
by  way  of  security  for  money  advanced. 
That  passes  the  property  in  the  goods, 
and,  as  soon  as  the  conditions  of  the  bill 
of  sale  are  broken,  passes  the  property,  as 
Mr.  Justice  Williams  says  in  Maughan  v. 
Sharpe  (1),  not  only  absolutely,  but  inde- 
feasibly.  But  then  comes  the  proviso  at 
the  end  of  the  form,  which  transplants 
into  it  the  provisions  of  section  7,  and 
gives  to  a  bill  of  sale  in  the  form  the  same 
effect  as  a  deed  containing  a  clause  re- 
straining the  right  of  the  grantee  to  take 
possession  except  for  the  causes  enume- 
rated in  the  section.  The  statutory  form 
does  by  compulsion  what  the  parties  might 
have  done  by  agreement  before,  and  the 
effect  is  to  give  the  mortgagor  the  right 
to  the  immediate  possession  of  the  chat- 
tels until  the  happening  of  one  of  the 
events  enumerated  in  section  7.  If  that 
right  is  interfered  with  by  the  grantee, 
if  he  endeavours  to  seize  the  goods 
before  he  has  the  full  right  to  take 
possession,  he  would  be  liable  to  an  ac- 
tion of  trespass,  or  to  an  action  on  the 
deed,  in  which  the  damages  recoverable 
would  be  the  same  as  in  trespass  ]  or  if 
the  deed  did  not  contain  these  stipula- 
tions, to  an  action  on  the  statute  under 
section  7,  which  would  have  the  same 
effect.  But  what  makes  any  of  these 
remedies  inapplicable  in  the  present  case 
is  that  the  plaintiff  &iled  to  shew  that  she 
performed  the  conditions;  she  neither 
paid  the  money  when  due,  nor  tendered  it 
by  a  tender  unclogged  by  conditions.  She 
was,  therefore,  in  default,  and  lost  the 
right  to  possession  ;  the  right  of  property 
was  gone,  and  nothing  was  left  to  her 
at  common  law  in  respect  of  which  »he 
could  sue.  I  ought  to  say  that  the 
validity  of  the  tender  in  the  present  case 
does  not  depend  solely  on  the  fiswt  that  it 
was  clogged  with  conditions,  because  it 
unquestionably  was  too  late. 

In  what  position  was  the  plaintiff  in 
equity  %  She  had  not  complied  with  the 
terms  upon  which  she  was  entitled  to 
possession,  but  she  still  had  a  right  to 
redeem.  But  if  by  hor  own  fe,ult  she  is 
driven  to  that  remedy,  she  can  only  obtain 
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it  upon  the  terms  imposed  in  ordinary 
cases.  In  the  absence  of  oppressive  con- 
duct on  the  part  of  the  mortgagee,  the 
mortgagor  must  pay  the  costs  of  the  suit 
for  redemption.  I  can  see  no  reason  here 
for  departing  from  the  ordinary  rule. 
The  only  question  that  remains  is  as  to 
the  damage  to  the  goods.  That  cannot  be 
recovered  at  common  law ;  but  Courts  of 
equity,  for  that  very  reason,  if  there  has 
been  waste,  wiU  allow  an  enquirv,  and 
set  off  the  amount  found  to  be  due  on 
that  account  against  the  debt,  interest, 
and  expenses.  Without  sending  this  case 
for  an  enquiry,  I  think  we  may  accept 
the  verdict  of  the  jury — namely,  51.,  in 
addition  to  the  51,  paid  into  Court,  as  a 
sufficiently  accurate  estimate  of  the  injury 
to  the  goods,  and  allow  that  amount  to  the 
plaintiff  as  against  the  defendant  upon 
the  claim  for  redemption.  With  this  ex- 
ception, I  think  the  defendant  is  entitled 
to  succeed  in  every  other  respect,  and  I 
agree  with  what  the  Master  of  the  Bolls 
has  said  as  to  the  result  of  the  action  and 
as  to  the  costs. 

Smith,  L.J.,  concurred. 

Appeal  allowed;  judgment  for  defen- 
dant on  claim  for  trespaaa  ;  plain- 
tiff to  redeem  on  pai/ment  of  511.  5«. 
a/nd  21.  158.  amd  plaintiff's  ooets 
{Uas  \Ql.\  de/enda/nt  to  have  costs  of 
action  a/nd  appeal. 


Solicitors — O.  C.    Kent,    for   plaintiff;    John 
Westcott,  for  defendant. 


1893.    1  MCKENZIE    {appellant)    v.    day 
Jan.  14.  3  {respondent). 

Licensing  Act,  1874  (37  d;  38  Vict.  c.  49), 
s.  17 — Intoxicating  Liquors — Sale  on 
Unlicensed  Premises — PenaUy  for  "  Il- 
legally Dealing  " — Conviction  of  Purchaser. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  49.] 


[IN  THE  COURT  OF  APPEAL] 
1893.      ^ 

Practice — Costs — Good  Cause— SepanUe 
Heads  oj  Damage  claimed  by  Plaintiff  oo- 
oasioning  Expense — Order  on  Sucoetsfid 
Plaintiff  to  pay  Costs^Order  LJV.rukl, 

The  plaintiff'  brottght  cm  action  to  n- 
oover  dam^es  for  breach  of  a  amtrw*, 
collateral  to  a  leoM,  to  put  the  dnim  of  I 
certain  premises  in  a  sound  condUum. 
Shortly  after  possession  of  the  premim 
had  been  taken  by  the  plaintiff,  soM 
fever  broke  out  amd  attacked  his  family. 
The  statement  of  claim  contained  fo/wr  itemt 
of  special  damage — (i.)  expenses  incumi 
for  medical  attendance,  medicine,  and 
nurses;  (ii.)  cost  of  disinfecting  the  pre- 
mises and  furniture  and  remomng  the 
samne;  (iii.)  cost  of  houses  to  which  hit 
family  were  removed ;  and  (iv.)  fees  and 
expenses  of  sanitary  engineer.  The  daim 
in  respect  of  the  first  three  items  was  baud 
on  the  allegation  that  the  scarlet  fever  was 
caused  by  the  unsound  condition  of  the 
drains,  and  evidence  teas  called  at  the  trial 
with  a  fwry  both  in  support  of  and  against 
that  contention.  The  jury  found  a  verdidt 
for  the  plaintiff  for  a  small  sum  on  the 
fourth  item,  and  further  irUimcUed  thai  in 
their  opinion  the  scarlet  fever  had  not  hsen 
caused  by  the  condition  of  the  drains.  Ths 
Judge,  on  the  application  of  the  defendants^ 
ordered  the  plaintiff  to  pay  the  costs  occa- 
sioned by  the  first  three  items  of  his  cfotm : 
— Held,  that  the  Judge  Jiad  ''good  cause" 
under  Order  LXV.  ride  1  for  making  the 
order  in  question. 

Appeal  from  part  of  a  judgment  of 
Cave,  J.,  at  the  trial  with  a  jury,  whereby 
the  plaintiff  was  ordered  to  pay  the  coflte 
of  the  first  three  items  of  his  claim. 

The  action  was  brought  by  a  lessee 
against  his  lessors  to  recover  damages  for 
breach  of  a  contract,  collateral  to  a  leaae, 
to  put  the  drainage  of  certain  premises 
into  sound  condition.  The  plaintiff  alleged 
that  he  signed  the  lease  upon  the  defen- 
dants agreeing  to  put  the  drains  in  ques- 

♦  Coram  Lord  Bsher,  M.IU,  Lindley,  L.J» 
and  Bowen,  L.J. 
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tion  into  sound  condition,  and  to  remedy 
certain  defects  which  had  been  pointed 
out.  The  plaintiff  entered  into  possession 
on  the  20th  of  July,  1891,  and  within  nine 
days  of  doing  so  scarlet  fever  broke  out 
and  attacked  his  children  and  several 
other  members  of  his  household.  The  ill- 
ness -was  alleged  by  the  plaintiff  to  have 
been  caused  by  the  unsound  condition  of 
the  drains,  and  medical  evidence  was 
called  at  the  trial  to  prove  and  also  rebut 
this  allegation. 

The  plaintiff,  in  his  claim,  gave  the 
following  items  of  special   damage :   (i.) 
Medical  attendance,  medicine,  and  nurses, 
2171.    198.;    (ii.)   cost  of  disinfection   of 
hoiise  and  furniture  and  removal  of  same, 
109?. ;  (iii.)  cost  of  houses  to  which  plain- 
tiff*6  &mily  and  household  were  removed 
and  expenses  of  removal,  iOl. ;  and  (iv.) 
fees   and  expenses  of  sanitary  engineer, 
26?.  18«.  (yd.     At  the  trial  the  jury  gave 
a  verdict  for  the  plaintiff  under  item  (iv.) 
for  12L  12s.,  and  at  the  same  time  said 
that  in  their  opinion  the  medical  evidence 
shewed  that   the   scarlet  fever  was  not 
occasioned  by  the  condition  of  the  drains. 
Cave,  J.,  refused  to  grant  a  certificate  for 
costs  under  the  County  Courts  Act,  1888, 
and  upon  the  application  of  the  defen- 
dants ordered   the   plaintiff  to  pay  the 
costs  occasioned  by  the  first  three  items  of 
his  claim. 
The  plaintiff  appealed. 

Bama/rd  Lailey,  for  the  plaintiff. — ^The 
action  having  been  tried  with  a  jury,  the 
Judge  had  no  jurisdiction  to  deal  with  the 
costs  unless  there  was  "good  cause  "  within 
the  meaning  of  Order  LXV.  rule  1.  The 
order  here  was  not  made  for  **  good 
cause."  To  justify  an  order  upon  a  suc- 
cessful plaintiff  to  pay  costs  he  must  have 
done  something  wrong  in  the  ordinary 
sense  of  the  word  for  which  he  can  be 
held  responsible— Cooper  v.  Whittmghcmi 

[BowEN,  L.  J.,  referred  to  Janes  v.  Cur- 

lkg(2).] 

All  the  cases  with  regard  to  costs  are 
cases  in  which  the  successful  party  was 

(1)  49  Uw  J.  Rep.  Chanc.  752  ;  Law  Rep.  15 
Ch.  D.  601. 

(2)  53  Law  J.  Rep.  Q.B.  373 ;  Law  Rep.  13 
QB.  D.  262. 

Vol.  62.— Q.B. 


MICHAELBIAS  1892  to  MICHAELMAS  1893. 


297 


merely  deprived  of  costs,  but  the  present 
case  goes  much  further,  inasmuch  as  here 
the  successful  plaintiff  has  been  ordered 
to  pay  costs.  There  must  be  some  oppres- 
sive act  on  the  part  of  the  successful 
plaintiff,  and  it  ha45  never  been  held  that 
claiming  too  much  is  oppressive.  The  plain- 
tiff here  was  not  mala  fide  overestimating 
the  damages,  as  was  the  ccuse  in  Huxley  v. 
The  West  London  BxtenMon  Railway  Com- 
pany (3).  The  rule  which  has  generally 
been  acted  upon  is  that  unless  something 
wrong  has  been  done  on  the  part  of  a 
successful  plaintiff  he  will  not  be  ordered 
to  pay  costs. 

[Pearm^n  v.  The  Baroness  BurdeU- 
CouUs  (4),  PooU  V.  Lewin  Crauxxntr  dc 
Co.  (5),  and  Canning  v.  Twmer  (6)  were 
also  cited.] 

Charmm,  Q,C.  (with  him  Marchamt 
Willia/ms),  for  the  defendants. — There  was 
ample  "  good  cause "  under  Order  LXV. 
rule  1  for  the  order  upon  the  plaintiff  to 
pay  the  costs  occasioned  by  the  three  first 
items  of  his  claim.  Formerly  no  such 
order  could  have  been  made,  because  a 
question  going  to  damages  was  not  an 
issue ;  but  now,  under  Order  LXV.  rule  2, 
power  is  given  to  deal  with  the  costs 
occasioned  by  these  items,  which  are  issues 
of  fact  within  the  meaning  of  rule  2.  The 
evidence  given  with  regard  to  these  items 
is  separable  from  the  other  issues  in  the 
action,  and  there  was  ample  good  cause  in 
respect  of  those  separable  issues  of  ieuct  for 
making  an  order  that  the  costs  should  not 
follow  the  event  of  the  main  issue  in  the 
action.  It  is  not  contended  that  the  dam- 
ages claimed  here  are  exaggerated,  and 
the  whole  controversy  here  arose  upon 
the  allegation  with  regard  to  the  illness 
having  arisen  fix>m  scarlet  fever,  which 
was  said  to  have  been  caused  by  the 
drains.  Something  which  might  not  be 
good  cause  for  dealing  with  the  costs  of 
the  whole  action  might  be  good  cause  with 
regard  to  the  costs  of  part  of  the  action ; 
and  where  the  costs  are  occasioned  in  respect 
of  separable  matters  then  the  ''events" 
are  to  be  dealt  with  distributively, 

(3)  68  Law  J.  Rep.  Q.B.  305;  Law  Rep.  14 
App.  Cas.  26,  32. 

(4)  3  Times  Law  Rep.  719. 

(5)  1  Times  Law  Rep.  165. 
(6;  3  Times  Law  Rep.  684. 
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Forster  v.  F(MrquhaA't  App. 

[Huodey  v.  The  West  London  Exteneion 
Raihoay  Company  (3)  and  Roberta  v. 
Jones;  WiUey  v.  The  Great  Northern 
Eaihvay  Company  (7)  were  also  referred 
to.] 

LaUey  replied. 

Cur,  adv,  vuU, 

The  following  judgment  of  tbe  Court 
wafi,  on  March  14,  read  by 

BowEN,  L.J. — The  old  question  has 
been  once  more  brought  before  us  as  to 
what  constitutes  within  Order  LXV.  rule 
1,  "  good  cause  "  for  an  order  of  a  Judge, 
after  a  trial  by  jury,  interfering  with  the 
ordinary  result  as  to  costs.  It  has  often 
been  pointed  out  by  this  Court  that  it  is 
impossible  to  define  beforehand  the  cir- 
cumstances which  may  constitute  "good 
cause,''  and  that  it  is  by  no  means  desir- 
able to  attempt  to  limit  language  which 
the  rule  has  left  broad  and  simple.  Light 
may,  however,  be  thrown  on  the  meaning 
of  the  words  by  considering  the  scope  and 
object  of  the  rule  in  which  they  occur. 
Subject  to  certain  exceptions,  costs  in 
cases  tried  at  common  law  used  in  former 
days  to  follow  the  event  of  the  action. 
Order  LXV.  rule  1  placed  all  costs,  both 
at  common  law  and  in  Ohancery  cases, 
subject  to  an  exception  which  need  not  be 
considered,  in  the  discretion  of  the  Judge, 
but  added  a  proviso  in  respect  of  matters 
tried  with  a  jury.  The  proviso  enacts 
that  "  when  any  action,  cause,  matter,  or 
issue  is  tried  with  a  jury,  the  costs  shall 
follow  the  event,  unless  the  Judge  by  whom 
such  action,  cause,  matter,  or  issue  is  tried 
shall,  for  good  cause,  otherwise  order."  The 
event  which  the  costs  are  in  general  to 
follow  is  not,  it  wiU  be  observed,  the  ver- 
dict of  the  jury,  but  the  event  of  the  liti- 
gation. The  jury  may  find  a  verdict  for 
one  party,  and  nevertheless  the  judgment 
in  the  end  may  be  entered  by  the  Court 
for  the  other.  In  such  a  case  the  costs, 
if  left  to  the  ordinary  course,  would  follow, 
not  the  verdict,  but  the  judgment,  as  in 
the  days  before  the  Judicature  Acts.  When 
the  verdict  of  the  jury  was  decisive  of  the 
action,  then  costs  would  by  the  general 
operation  of  the  rule  follow  the  verdict  of 

(7)  60  Law  J.  Rep.  Q.B.  441;  Law  Rep. 
[1891]2Q.B.  194. 


the  jury,  as  also  was  the  case  in  old  timeg. 
Then  comes  the  exception  engrafted  on 
the  proviso,  "  unless  the  Judge  shall  fw 
good  cause  otherwise  order."  Thegenend 
intention  being  that  where  there  is  a  jaiy 
trial  the  successful  party  shall  receiTe 
costs  and  the  loser  pay  them,  where 
will  there  be  a  good  cause,  or,  in  other 
words,  a  sufficient  reason,  for  directing 
that  it  shall  be  otherwise  f  No  nearer 
and  no  closer  definition  can  be  given  than 
that  there  will  be  good  cause  whenever  it 
is  fair  and  just  as  between  the  parties 
that  it  should  be  so.  This  was,  in  &ct, 
the  view  substantially  taken  in  the  Appeal 
Court  in  the  case  of  Jones  v.  Curling  (2). 
"  The  fisMsts,"  says  the  present  Master  of  the 
Bolls, "  must  shew  the  existence  of  some- 
thing, having  regard  either  to  the  eon- 
duct  of  the  parties  or  to  the  facts  of  the 
case,  which  makes  it  more  just  that  an 
exceptional  order  should  be  made  than 
that  the  case  should  be  left  to  the  ordi- 
nary course  of  taxation."  "  Good  cause," 
says  Lord  Justice  Bowen,  "  really  seems 
to  me  to  mean  that  there  must  exist  hd^ 
which  might  reasonably  lead  the  Judge 
to  think  that  the  rule  of  the  costs  follow- 
ing the  event  would  not  produce  justice 
as  complete  as  an  exceptional  order  which 
he  himself  could  make."  "  I  will  not 
attempt,"  says  Lord  Justice  Fry,  "to 
give  any  definition  of  what  *  good  cause ' 
is,  but  it  plainly  must  be  something  whidi 
renders  it  reasonable  that  the  Judge 
should  interfere  with  the  rule  that  the 
costs  should  follow  the  event."  It  has 
become  usual  in  cases  which  arise  under 
this  rule  to  cite  to  us  language  of  the 
late  Master  of  the  B^lls,  Sir  George 
Jessel,  in  the  case  of  Cooper  v.  Whittifig- 
ham  (1),  as  if  it  contained  an  exhaustive 
definition  of  "  good  cause  "  under  Order 
LXV.  rule  1.  The  case  of  Cooper  v. 
Whittingha/m  (!)  was  not  a  decision  on 
the  meaning  of  the  term  "  good  cause." 
It  was  an  enunciation  of  a  principle  upon 
which,  in  the  opinion  of  the  Master 
of  the  Bolls,  Judges  should  exercise 
their  discretion  under  the  earlier  portion 
of  the  rule  which  relates  to  actions 
tried  before  a  Judge  without  a  jury. 
Against  any  attempt  on  the  part  of  any 
Coxirt  to  impose  by  definition  or  other- 
wise a  fetter  on  the  discretion  which  the 
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Tfj/TMter  V.  Fofrquha/r^  App, 
law  hss  left  to  a  Judge  in  any  particular 
case  this  Court  has  always  protested.     It 
would  be  fiur  too  narrow  a  view  were  we 
to  hold  that  good  cause  only  exists  where 
there  has  been  misconduct,  oppression,  or 
injustice    on  the   part   of  the  successful 
party.     No  such  limitation  is  to  be  found 
in  the  rale ;  and  as  a  matter  of  reason  it 
is  clear  that  a  successful  Utigant  need  not 
have  been  guilty  of  injustice  or  oppres- 
sion to  make  it  unfair  that  he  should  cast 
on  his  opponent  all  the  costs  of  the  Hti- 
gation.     The  measure  of  what  is  fiiir  as 
to  costs  is  not  to  be  found  in  a  mere  con- 
sideration  of   his  conduct   towards    the 
opposite  side.     It  may  have  been  reason- 
able from  his  point  of  view  to  do  that 
which  it  would  be  unreasonable  to  make 
the  opposite  litigant  pay  for.     Although 
he  has  won  the  action,  he  may  have  suc- 
ceeded only  upon  a  portion  of  his  claim 
under  circumstances  which  make  it  more 
reasonable  that  he  should  bear  the  ex- 
pense of  litigating  the  remainder  than 
that  it  should  jbll  on  his  opponent.     The 
point  is  not  merely  whether  the  litigant 
has  been  oppressive  in  the  way  he  waged 
his  suit  or  prosecuted   his  defence,   but 
whether   it  would  be  just  to  make  the 
other  side  pay.     We  can  get  no  nearer  to 
a  perfect  test  than  the  enquiry  whether 
it  would   be  more  fair  as  between  the 
parties    that  some  exception  should   be 
made  in  the  special  instance  to  the  rule 
that  the  costs  should  follow  upon  success. 
Such  was,  as  has  been  stated  already,  the 
view  of  this  Court  laid  down  in  Jones  v. 
Curling   (2).      Such    was    certainly  the 
view  adopted  in  the  House  of  Lords  in 
Huxky  V.    The    West  London  Exteneion 
Railway  Compani/  (3).     "  I  cannot  enter- 
tain a  doubt,"  says  Lord  Chancellor  Lord 
Halsbury,  "that    everything   which  in- 
creases the  Htigation  and  the  costs,  and 
which  places  on  the  defendant  a  burden 
which  he  ought  not  to  bear  in  the  course 
of  that  litigation,  is  perfectly  good  cause 
for  depriving  the  plaintiff  of  costs."     The 
language  of  Lord  Watson  is  to  the  same 
effect:   "I  shall  not  attempt,"    he  says, 
"  a  complete  definition  of  what  is  meant 
l>y  these  words.     They  at  all  events  em- 
brace,   in    my  opinion,    everything    for 
which  the  party  is  responsible  connected 
with  the  institution  or  conduct  of  the 
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suit  and  calculated  to  occasion  imneces- 
sary  litigation  or  expense."  Treated  from 
the  above  point  of  view,  the  present  case 
under  appeal  appears  to  us  to  be  easy  of 
decision.  The  plaintiff,  as  the  jury  found, 
had  a  grievance  against  the  defendants 
in  respect  of  a  breach  of  contract  for 
which  12^.  12«.  would  be  sufficient  com- 
pensation. Serious  expense,  however,  was 
occasioned  at  the  trial  by  reason  of  the 
plaintiff  having  put  forward  a  claim  under 
a  head  of  damage  which  he  £uled,  in  the 
opinion  of  the  jury,  to  make  good.  The 
expert  witnesses  csJled  by  the  defendants 
to  rebut  this  untenable  head  of  damage 
cost  money  and  time.  The  plaintiff  can- 
not indeed  be  said  to  have  been  acting 
oppressively  or  vexatiously  in  putting 
forward  this  portion  of  his  claim.  He 
was  acting,  in  fact,  on  the  opinion — 
though,  as  it  afterwards  turned  out,  the 
untenable  opinion— of  his  own  medical 
man.  But  why  should  any  burden  in 
respect  of  this  portion  of  the  plaintiff's 
claim  be  cast  upon  the  defendants  1  It  is 
said  by  the  plaintiff  that  the  various 
items  of  damage  claimed  do  not  create 
separate  issues  in  the  pleader's  sense,  nor 
for  purposes  of  taxation.  That  is  per- 
fectly true ;  but  it  is  a  mere  technicality 
of  pleading  and  of  the  Taxing  Office 
which  has  survived  to  us  from  the  time 
when  pleadings  were  more  accurate,  and 
when  the  term  "  issue  "  had  a  recognised 
meaning  with  respect  to  them.  The  real 
controversy  in  the  present  action  was  as 
to  the  damage  suffered,  and  the  question 
as  to  damage,  though  not  an  issue  in  the 
pleader's  sense  of  the  word,  was  a  matter 
in  controversy,  and  one  which  could  be 
split  up  into  separate  heads,  each  involv- 
ing a  different  class  of  evidence.  For  all 
purposes  of  justice  these  separate  heads 
of  controversy  were  different  issues,  though 
not  different  issues,  nor  even  issues  at  all, 
in  the  sense  in  which  pleaders  use  the 
term.  Why  should  the  defendants,  whose 
defence  has  succeeded  on  the  most  expen- 
sive and  the  most  important  of  these 
heads  of  controversy,  bear  the  cost  of 
litigating  iti  If  by  making  a  special 
order  as  to  costs  the  Judge  could  apply 
distributively  to  these  heads  of  contro- 
versy the  maxim  that  he  who  loses  pays, 
was  it  not  fair  and  reasonable  so  to  direct  1 
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It  seems  to  us  tbat  it  was.  So  £ar  from 
thinking  that  Mr.  Justice  Cave  had  no 
good  cause  for  making  the  order  he  did, 
what  he  has  directed  appears  to  us,  on 
the  contrary,  to  be  an  exact  and  admir- 
able instance  of  the  way  in  which,  in  the 
hands  of  a  competent  and  accurate  Judge, 
the  rule  as  to  good  cause  can  usefully  be 
applied.  For  these  reasons  we  think  that 
the  appeal  ought  to  be  dismissed,  with 
costs. 

Appeal  dismissed. 


Solicitors — Cave  &  Co.,  for  plaintiff ;  Walfords, 
for  defendants. 


rTHB  QUEEN  V.  HOPKINS  {Metro- 
1893.         politan  Police  Magistrate)  \  ex 
Jan.  31.  <    parte  springer. 
Feb.  17.     SAME  V.   same;  ex  parte  rey- 

..    NOLDS. 

Criminal  Law — Fine — ImprisoTvment  in 
Default  of  Payment  of  Fine — Jurisdiction 
of  Magistrate  to  commit  to  Prison — Metro- 
politan  Police  Act,  1839  (2  c^  3  Vict.  c.  47), 
ss,  67  and  77— -Street  Music  Act,  1864  (27 
<fe  28  Vict.  c.  55),  s.  1. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  57.] 


[IN  THE  COURT   OF  APPEAL.] 
1893.      ")C0RN     AND     ANOTHER     V.     MAT- 

Jan.  17.  3         THEWS  and  another. 

Apprentice — Contract — Infant  —  Vali- 
dity— Apprenticeship  Deed — Contra^  not 
for  Benefit  of  Infant — Liability  of  Infant 
— Em/pUyyers  amd  Workmen  Act,  1875  (38 
d;  39  Vict.  c.  90),  s.  6. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Eep.  M.C.  61.] 


t] 


TEMPERTON   V.    RUSSELL  AHD 
OTHERS.* 


[IN  THE  QUEKN»8  BENCH  DIVISION  ASD 
IN  THE  COURT  OF  APPEAL.! 

1893. 
Feb.  20. 
22,  23. 

Practice — Trade  Union — Action  of  Tort 
— Officers  of  Trade  Union  sued  in  Bepre- 
sentalive  Chara/^ter — "  Persons  having  samt 
Interest  in  one  Cause  or  Matter" — Mo- 
lestation of  Employer  in  Conduct  of  hit 
Business — Order  XVI  rule  9. 

By  Order  XVL  rule  9,  where  Ukere  a« 
numerous  persons  having  the  saiM  tntereai 
in  one  cause  or  m^Mtter,  one  or  more  of  m/^ 
persons  may  he  su^ed,  or  may  be  aiUhonatd 
by  the  Court  or  a  Judge  to  defend,  in  suA 
cause  or  matter  on  behalf  or  for  the  benefit 
of  all  persons  so  interested  : — Held,  thai 
ihe  expression  "  the  sarnie  interest  in  am 
cause  or  maUer "  only  extends  to  pertom 
who  have  or  claim  some  beneficial  proprie- 
tary right  which  they  are  asserting  or  (k- 
/ending  in  the  cause  or  matter. 

The  plaintiff,  who  carried  on  businesi  at 
a  builder,  sued  the  officers  of  three  trade 
wnions  and  of  the  joint  oom^nittee  of  sudi 
trade  unions,  *'  cu  weU  on  their  own  behalf 
as  on  behalf  of  and  as  representing  all  the 
members  of  each  of  the  said  societies  and 
joint  committee  to  which  they  respeetivdy 
belong,*^  for  damages,  a/nd  also  for  an  in- 
junction  to  restrain  the  trade  unions  and 
joirU  oommittee  from  molesting  him  in  the 
conduct  of  his  business: — Held,  that  ih^ 
plaintiff  was  not  entitled,  under  Order  XVL 
rule  9,  to  sue  the  defendants  in  their  repre- 
sentative character,  inasmuch  as  the  members 
of  the  trade  unions  assumed  to  be  reprt- 
sented  by  the  officers  of  the  trade  unions 
had  no  such  interest  in  the  cause  or  nuUter 
as  uxM  contemplated  by  the  rule. 

Application  to  strike  out  certain  words 
in  the  title  of  a  writ  and  statement  of 
claim. 

The  writ  of  summons  was  entitled  as 
follows  :  "  Between  Joseph  Temperton, 
plaintiff,  and  J.  Russell,  president,  sod 
H.  Stephenson,  secretary  of  the  Hall 
branch  of  the  Operative  Bricklayers'  So- 
ciety ;  —  Belt,  president,  and  W,  Byrne, 
secretary  of   the    Hull    branch    of  the 

♦  Coram  Lord  Esher,  M.R.,  Lindley,  L. J.,  »nd 
Bowen,  L.J. 
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Teniperton  ▼.  Euuell,  App, 
Builders'  Labourers'  Society;  C.  Clark, 
president,  and  John  Trueman,  secretary 
of  the  Hull  branch  of  the  Operative  Plas- 
terers' Society;  E.  Annis,  president,  C. 
Clark,  vice-president,  and  J.  Devine,  secre- 
tary of  the  joint  committee  of  the  Hull 
branches  of  the  Operative  Bricklayers, 
Builders'  Labourers,  and  Operative  Plas- 
terers* Societies,  as  well  on  their  own 
behalf  as  on  behalf  of  and  as  representing 
all  the  members  of  each  of  the  said  socie- 
ties and  joint  committee  to  which  they 
respectively  belong,  and  J.  Russell,  H. 
Stephenson,  —  Belt,  W.  Byrne,  C.  Clark, 
John  Trueman,  E.  Annis,  and  J.  Devine^ 
defendants." 

The    statement   of  claim    contained    a 
heading  in  precisely  the  same  form. 

The  plaintiff  was  a  builder  employing 
workmen  and  carrying  on  business  at 
Hull.  The  defendants  were  respectively 
members  and  officers  of  the  Hull  branches 
of  certain  associations  or  societies  of  work- 
men or  mechanics,  having  branches  at 
Hull,  and  of  a  joint  committee  thereof 
established  to  manage  and  control  the 
a&irs  of  such  associations  or  societies  at 
HuD. 

The  plaintiff  claimed  damages  (i.)  for 
maliciously,  unlawfully,  and  wOfully  pro- 
curing certain  persons  to  break  certain 
contracts  into  which  they  had  entered 
with  the  plaintiff;  and,  alternatively,  (ii.) 
for  maliciously,  unlawfully,  and  wilfully  en- 
ticing and  procuring  certain  workmen  in 
the  employ  of  the  said  persons  to  leave 
the  service  of  their  employers  and  to 
break  their  contracts  of  service,  with  in- 
tent to  injure  the  plaintiff  and  prevent 
the  said  persons  from  carrying  out  their 
contracts  with  the  plaintiff  and  from  en- 
tering into  contracts  with  the  plaintiff; 
and,  alternatively,  (iii.)  for  maliciously,  un- 
lawfully, and  wilfully  intimidating  and 
coercing  the  said  persons  to  break  their 
contracts  with  the  plaintiff,  and  for  in- 
timidating the  servants  in  their  employ 
and  coercing  them  to  leave  the  service  of 
their  employers,  to  the  injury  of  the  plain- 
tiff;  and,  alternatively,  (iv.)  for  unlawfully 
conspiring  together  and  with  certain  other 
persons  to  injure  the  plaintiff. 

The  plaintiff  in  his  statement  of  claim 
^^ed  that  the  acts  and  things  com- 
plained of  were  done  by  some  or  other  of 
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the  defendants,  with  the  authority  of  all 
the  defendants;  and,  further,  that  the 
defendants  had  unlawfully  conspired  to- 
gether with  the  other  members  of  the 
associations  to  do  the  acts  complained  of. 

The  plaintiff  also  claimed  an  injunction 
to  restrain  the  defendants  from  doing  the 
acts  and  things  complained  of,  and  to  pre- 
vent a  repetition  thereof. 

Two  of  the  defendants  applied  at  cham- 
bers for  an  order  striking  out  the  words 
'^  as  well  on  their  own  behalf  as  on  behalf 
of  and  as  representing  all  the  members  of 
each  of  the  said  societies  and  joint  com- 
mittee to  which  they  respectively  belong." 
The  Master  and  the  Judge  refused  to 
make  the  order. 

The  defendants  appealed. 

Leonard  G.  Pike,  for  the  defendants. — 
This  is  an  appeal  by  two  defendants,  invol- 
ving the  question  whether  in  an  action  of 
tort  one  person  can  be  sued  in  a  representa- 
tive character.  The  plaintiff  is  a  builder, 
and  the  two  defendants  (the  present  appel- 
lants) are  officers  of  a  trade  union  society. 
The  complaint  is  that  the  defendants  in- 
timidated the  plaintiff's  workmen,  and  in- 
duced them  to  break  their  contracts  of 
service  with  him.  The  action,  as  brought 
against  the  officers  of  the  societies  them- 
selves, is  not  objected  to,  but  the  repre- 
sentative words  which  bring  in  the  whole 
of  the  members  of  the  societies  are  ob- 
jected to.  For  the  actions  to  go  on  as  at 
present  framed  would  lead  to  endless  com- 
plications. So  much  of  the  writ  is  bad  as 
relates  to  the  representative  character  of 
the  defendants,  and  in  this  respect  they 
are  entitled  to  have  it  amended. 

Montague  Lush,  for  the  plaintiff. — Under 
Order  XVI.  rule  9  (1),  the  plaintiff  is  en- 
titled to  sue  these  defendants  in  their  re- 
presentative capacity  as  representing  the 
members  of  the  society,  as  well  as  in  their 
capacity  of  officials  of  the  society.  The 
plaintiff  offended  these  bodies,  and  they 
conabined  to  prevent  his  going  on  with 

(1)  Order  XVI.  rule  9 :  "  Where  there  are 
Dumerous  personB  having  the  same  interest  in 
one  cause  or  matter,  one  or  more  of  such  persons 
may  sne  or  be  sued,  or  may  be  authorised  by 
the  Court  or  a  Judge  to  defend,  in  such  cause  or 
matter  on  behalf  or  for  the  benefit  of  all  persons 
so  interested.** 
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his  contracts.  Possibly  if  the  two  defen- 
dants let  judgment  go  by  default,  judg- 
ment can  be  signed  against  the  rest. 
There  is  no  obligation  on  the  parties 
named  in  the  writ  to  inform  the  others. 
Judgment  would  be  obtained  against  all 
the  members  of  the  society — The  Spring- 
head Spinning  Company  v.  Riley  (2). 
Order  XVI.  rule  9  merely  embodies  and 
carries  out  the  old  rule  in  Chancery.  It 
has  there  been  the  practice  to  select  de- 
fendants, and  an  ordinary  injunction  in 
equity  may  be  obtained  to  restrain  a  man 
and  his  agents,  servants,  and  representa- 
tives. In  ffarrison  v.  The  Marquis  of 
Abergavenny  (3)  the  trustees  and  com- 
mittee of  a  club  were  sued  by  one  of  the 
members  for  and  on  behalf  of  all  the  other 
members  except  the  defendants — The  Com- 
missioners of  Sewers  of  the  City  of  London 
V.  GeUatly  (4),  The  Commissioners  of  Sewers 
of  the  City  of  London  v.  Glasse  (5),  and 
The  Mayor  of  York  v.  Pillcingt<m  (6).  It 
is  not  for  the  person  served  to  complain ; 
his  rights  are  adjusted  at  the  trial.  The 
persons  whom  he  represents  will  not  be 
prejudiced.  So  far' as  the  practice  is  con- 
cerned. Order  XVI.  rule  9  is  intended  to 
assimilate  the  practice  of  the  two  divisions, 
and  under  the  practice  as  laid  down  by 
this  rule  the  plaintiff  is  entitled  to  do  as 
he  has  done.  The  course  he  has  pursued 
prejudices  no  one  and  hurts  no  one. 

[Lord  Coleridge,  C.J. — It  is  clear  this 
course  has  been  adopted  to  get  hold  of  the 
books  of  the  societies.] 

All  the  plaintiff  desires  is  to  have  judg- 
ment against  the  funds  of  the  societies. 

Lord  Coleridge,  C.J. — ^This  is  an  ap- 
plication prim^JB  impressionis,  for  it  does 
not  appear  that  such  a  writ  as  the  one 
before  us  has  ever  been  allowed  in  an 
action  at  common  law.  It  is  an  attempt 
to  introduce  an  innovation  in  the  forms 
of  procedure  which  have  hitherto  pre- 
vailed on  the  common  law  side.   The  cases 

(2)  37  Law  T.  Rep.  Chanc.  889 ;  Law   Rep. 

6  Bq.  651. 

(3)  3  Times  Law  Rep.  324. 

(4^^  45  Law  J.  Rep.  Chanc.  788 ;  Law  Rep. 
3  Ch.  D.  610. 

(5)  41  Law  J.  Rep.  Chanc.   409 ;  Law  Rep. 

7  Chanc.  466. 

(6)  1  Atk.  282. 


cited  in  support  of  the  plaintiffs  conten- 
tion were  all  of  them  decided  in  Cbanceij, 
on  demurrer,  and  on  a  particular  state  of 
&.cts.  All  that  can  be  said  in  £Givour  of 
their  authority  is  that  they  certainly  have 
allowed  persons  to  be  sued  in  the  name  of 
others  who  might  be  affected  by  judgments 
in  actions  to  which  they  were  not  actually 
parties.  These  cases,  however,  are  in 
themselves  of  a  class  wholly  distinct  from 
the  present,  and  the  principle  upon  which 
they  were  decided  cannot  be  allowed  to 
be  applied  to  an  entirely  different  class  of 
cases  without  sufficient  authority,  nor  in- 
troduced into  proceedings  on  the  common 
law  side  without  strong  reason.  In  the 
case  now  before  us,  the  officers  of  certain 
trade  unions  have  apparently  issued  cer- 
tain placards  or  circulars  to  the  members. 
In  doing  this  they  may  or  may  not  have 
been  answerable  for  acts  illegal,  as  being 
acts  of  conspiracy.  It  is  now  sought  to 
render  the  members  of  the  various  trade 
unions  liable  for  the  acts  of  these  officers 
— that  is  to  say,  those  to  whom  the  cir- 
culars had  been  sent,  and  not  only  those 
who  received  them — and  to  render  the 
funds  of  the  societies  liable  for  the  sup- 
posed consequences.  The  question  is, 
Ought  we  to  allow  this  to  be  done  1  The 
application  is  certainly  extremely  unusual, 
and  can  only  be  justified  by  prooedui^ 
adopted  in  the  Chancery  Division  in  cer- 
tain cases  of  an  entirely  different  class. 
Yet  Mr.  Lush  contends  that  these  people 
can  be  brought  before  the  Court,  although 
not  parties  to  the  action,  and  says  that 
the  rule  gives  us  power  to  bring  them.  It 
must  therefore  be  enquired  whether  this 
is  so  or  not.  It  appears  to  me  that  Order 
XVI.  rule  9  in  no  way  justifies  the  con- 
tention. It  applies  only  in  cases  of  a 
number  of  persons  having  a  common  in- 
terest in  the  cause  or  matter,  and  in  such 
cases  only  can  some  persons  sue  on  behalf 
of  others.  Can  it  be  said  that  this  is  the 
state  of  things  here,  and  that  the  officers 
and  members  of  these  trade  union  socie- 
ties have  the  same  or  common  interests! 
In  one  sense,  it  may  be  said  they  have  a 
common  interest  in  protecting  their  fiinds 
and  in  preventing  inspection  of  their  books 
and  papers.  But  in  the  subject-matter 
of  the  present  action  they  have  no  such 
common  interest.   We  have  nothing  before 
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ns  but  the  writ  itself,  and  there  is  nothing 
on  the  face  of  it  to  shew  that  the  persons 
to  be  affected  by  it  have  the  common  in- 
terest, which  is  the  condition  contemplated 
and  imposed  by  the  rule.  Upon  these 
grounds  the  appeal  must,  in  my  opinion, 
be  allowed,  and  the  words  complained  of 
struck  out  of  the  writ. 

Hawkins,  J. — 1  am  of  the  same  opinion, 
and  base  my  judgment  upon  the  sole 
ground  that  nothmg  has  been  shewn  us 
in  this  case  which  raises  the  presumption 
of  a  common  interest  between  the  officers 
and  the  members  of  these  societies.  It 
may  have  been  intended  that  under  Order 
XVI.  rule  9  a  writ  should  be  issued  for 
service  in  the  form  of  the  writ  before  us  ; 
but  it  in  no  way  corresponds  with  the  form 
of  writ  contemplated  by  Order  II.  rule  3, 
which  prescribes  that,  "  except  in  cases  in 
which  any  different  form  is  hereinafter 
provided,"  the  writ  shall  be  "  in  one  of 
the  forms  Nos.  1,  2,  3,  and  4  in  Appendix 
A,  Part  I."  When  a  writ  of  this  descrip- 
tion has  been  served  on  one  defendant  as 
representing  many,  it  is  not  unreasonable 
for  any  defendant  not  served  to  say,  "  I 
am  ready  to  defend."  Surely  he  has  a 
right  to  do  that.  In  my  opinion  we  must, 
in  the  first  instance,  be  shewn  some  prima 
facie  case  for  acting  under  this  rule  at  all ; 
and  I  think  we  have  a  right  to  say  that 
we  must  have  evidence  that  this  state  of 
things  is  such  as  to  warrant  the  issue  of 
a  writ  of  this  kind  and  in  this  form. 
Here  no  such  prima  fade  evidence  has 
been  adduced  before  us,  for,  so  fiw,  we 
have  had  no  affidavit  to  prove  that  any 
common  interest  between  these  parties 
exists  in  substance  or  in  fact.  I  am  of 
opinion  that  this  appeal  must  be  allowed, 
and  the  amendment  the  defendants  ask 
for  made. 

The  plaintiff  appealed. 

ChanneU,  Q.C.,  and  Montague  Lushy  for 
the  plaintiff. — The  question  is  whether 
the  plaintiff  is  entitled  under  Order  XVI. 
rule  9  to  sue  the  officers  of  certain  trade 
unions,  as  well  on  their  own  behalf,  and  as 
representing  all  the  other  members  of  the 
various  trade  unions.  The  action  is  for 
damages,  and  also  for  an  injunction  to 
restrain  the  defendants  from  interfering 
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with  the  plaintiff  in  the  conduct  of  his 
business.  The  result  of  the  acts  of  the 
defendants  is  to  induce  persons  to  break 
their  contracts  made  with  the  defendants 
and  so  cause  injury  to  the  plaintiff.  The 
Trade  Union  Act,  1871  (34  k  35  Vict, 
c.  32),  s.  9,  limits  the  power  to  sue  such 
societies  as  these,  and  the  only  power  to 
sue  is  in  respect  of  property  or  the  right 
to  property.  The  provisions  of  section  9 
are  not  applicable  to  such  an  action  as 
this.  A  trade  union  is  an  unincorporated 
body,  and  as  it  is  a  variable  body,  it  is 
imposfflble  to  sue  all  the  members  of  it. 
The  injunction  would  go  against  the  society 
— The  SpringJisad  Spinning  Compam/  v. 
RHey  (2) — ^and  would  be  to  restrain  the 
defendants  from  interfering  with  the  con- 
duct of  the  plaintiff's  business,  and  would 
include  contracts  within  the  decision  of 
Lwmley  v.  Gye  (7).  The  defendants'  in- 
terest is  to  stop  the  plaintiff^s  business. 
Although  The  Springhead  Spinning  Corn- 
pant/  V.  Eilei/  (2)  was  overruled  in  The 
Prudential  Aeeurance  Compcmy  v.  Knott 
(8),  it  was  not  overruled  on  the  point  with 
regard  to  suing  the  defendants  in  a  repre- 
sentative character.  The  word  "  interest " 
in  Order  XVI.  rule  9  must  have  a  wider 
meaning  given  to  it  than  "  right  in  pro- 
perty." The  charge  here  is  the  wrong 
done  to  the  plaintiff  by  the  defendants, 
and  he  is  not  concerned  with  the  result, 
which  may  be  that  it  amounts  to  a  con- 
spiracy. In  every  one  of  the  cases  cited 
the  plaintiff  complained  that  the  defen- 
dants did  what  they  were  not  entitled  to 
do,  and  the  plaintiff  is  not  concerned  in 
shewing  that  what  is  done  amounts  to  an 
indictable  offence.  The  defendants  are 
acting  wrongfully  or  tortiously  towards 
the  plaintiff,  who  is  entitled  to  carry  on 
his  business  in  any  way  he  chooses,  either 
with  or  without  labour.  The  point  raised 
here  was  exactly  raised  in  The  Commia- 
sioners  of  Sewers  of  the  City  of  London  v. 
Geliatly  (4). 

[Pare  v.  Clegg  (9)  and  Bromley  v.  WU- 
liams  (10)  were  also  cited.] 

(7)  2  E.  &  B.  216 ;  22  Law  J.  Rep.  Q.B.  463. 

(8)  44  Law  J.  Rep.  Chanc.  192 ;  Law  Rep. 
10  Chanc.  142. 

(9)  29  Beav.  589,  602  ;  30  Law  J.  Rep.  Chanc. 
r42. 

(10)  32  Beav.  177  ;  32  Law  J.  Rep.  Chanc.  716. 
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E.  Morten  and  L,  G.  PikSy  for  the  de- 
fendants, were  not  called  on. 

The  judgment  of  the  Court  was  de- 
livered by 

LiNDLEY,  L.J. — This  is  an  appeal  by 
the  plaintiff  against  an  order  of  the  Divi- 
sional Court  striking  out  from  the  writ 
and  statement  of  claim  the  following 
words :  "  as  well  on  their  own  behalf  as 
on  behalf  of  and  as  representing  all  the 
members  of  each  of  the  said  societies  and 
joint-committee  to  which  they  respectively 
belong."  In  order  to  understand  the  case 
it  is  necessary  to  state  what  the  nature  of 
the  action  is.  The  plaintiff  is  a  mason 
and  builder,  employing  workmen  and 
carrying  on  business  at  Hull,  and  he  sues 
the  presidents  and  secretaries  of  the  Hull 
branches  of  three  trade  unions  and  of  the 
joint  committee  of  the  Hull  branches  of 
those  trade  unions,  on  their  own  behalf 
and  also  as  representing  all  the  other 
members  of  each  of  the  trade  unions  and 
of  the  joint  committee  respectively ;  and 
he  claims  damages,  and  also  an  injunction 
to  restrain  the  trade  unions  and  the 
joint  committee  from  doing  certain  acts 
and  things  set  out  in  the  statement  of 
claim.  That  is  the  substance  of  the  ac- 
tion. The  question  whether  the  defen- 
dants can  be  sued  in  this  way  depends 
upon  the  true  meaning  of  the  words,  "  the 
same  interest  in  one  cause  or  matter,"  in 
Order  XVI.  rule  9.  This  expression  only 
extends  to  persons  who  have,  or  claim, 
some  beneficial  proprietary  right,  which 
they  are  asserting  or  defending  in  the 
cause  or  matter.  The  plaintiff  in  this 
case  sues  for  damages,  and  the  action, 
assuming  it  to  lie  at  all — as  to  which  we 
pronounce  no  opinion — is  founded  on  tort. 
The  old  Court  of  Chancery  had  no  juris- 
diction to  grant  relief  in  such  an  action, 
and  although  its  rules  as  to  parties  to 
actions  or  suits  maintainable  in  it  have 
now  to  be  applied  in  all  divisions  in  the 
High  Court  when  exercising  the  old  juris- 
diction of  the  Court  of  Chancery,  the  rules 
ought  not  to  be  construed  as  creating  a 
jurisdiction  in  one  division  which  was 
never  exercised  by  any  Court  in  the 
country  before  the  rules  were  made.  But 
then  the  plaintiff  seeks  an  injunction. 
This  is  an  equitable  remedy.     But  a  suit 


for  an  injunction  in  such  a  case  as  this, 
even  if  maintainable  at  all,  certainly  oould 
not  be  so  framed  as  to  bind  persons  not 
actually  parties  to  it.  What  right  is  it 
which  the  plaintiff  asserts  t  It  is  a  right 
not  to  be  molested  in  the  conduct  of 
his  business.  Who  are  the  persons  against 
whom  he  seeks  relief?  They  are  a  number 
of  persons  belonging  to  various  trade 
unions  acting  more  or  less  in  concert; 
but  the  persons  assumed  to  be  represented 
by  the  officers  of  those  trade  unions  have 
no  such  interest  as  is  contemplated  by  the 
rule  as  above  explained.  The  truth  b 
that  this  is  an  attempt  to  stretch  the  rule 
to  cases  to  which  it  is  wholly  inapplicable, 
and  the  attempt  is  only  plausible  by  reason 
of  the  ambiguity  of  the  expression  "  same 
interest."  The  Springhead  Spinning  Com- 
pany V.  Riley  (2),  relied  upon  by  the  plain- 
tiff's counsel,  is  no  authority  for  them. 
In  the  first  place,  the  case  was  overruled 
by  the  Court  of  Appeal  in  The  Prudential 
Aeeurance  Company  v.  KnoU  (8) ;  and  in 
the  next  place  the  suit  was  not  in  form  a 
suit  against  the  defendants  as  representing 
others,  although  the  prayer  was  for  an 
injunction  against  them  in  that  character. 
The  point  now  raised  could  not  arise,  and 
did  not  arise,  in  that  case  on  demurrer, 
for  it  was  no  objection  to  a  bill  in  equity 
that,  besides  a  relief  which  might  lawfully 
be  claimed,  it  claimed  also  a  relief  which 
was  impossible.  The  words  struck  out  by 
the  Divisional  Court  ought  never  to  have 
been  inserted,  and  the  appeal  ought  to  be 
dismissed. 

Appeal  dismissed  (11). 


Solicitors — Bell,  Brodrick  &  Gray,  agents  for 
J.  T.  &  H.  Woodhouae,  Hull,  for  plaintiff; 
Shaen,  Roscoe,  Massey  &  Co.,  for  defendants. 


(11)  The  action  was  tried  at  Leeds  Spring 
Assizes  (1893)  before  Collins,  J.,  and  a  special 
jury,  and  resulted  in  a  verdict  and  jadgment 
for  the  plaintiff  for  250^.  damages,  and  an  in- 
junction was  also  granted. 


Digitized  by 


Google 


Vol.  62.] 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


305 


1 893.  1  THE  PHARMACEUTICAL  SOCIETY 

Feb.    8,  10.  3        V.  PIPER   AND   COMPANY. 

Pharmacy  Act,  1868  (31  d;  32  Vict,  c. 
121 ) — Sale  of  Poisons — Compound  contain- 
ing Poison  in  Schedule — Patent  Medicine 
— Proprietary  Medicine — Stamp  Act,  52 
Geo.  3.  c.  150. 

The  de/enda/nts,  who  were  grocers,  sold  in 

half-ounce  bottles  a  compound  called  chloro- 

dyne,  which  contained  amongst  other  in- 

gredieTits  chloroform  and  morphine,which  is 

the  active  principle  of  opium.    The  quantity 

of  morphine  was  two  grains  to  the  fluid 

ounce.    It  appeared  that  one  hundredth  part 

of  a  grain  had  been  known  to  be  fatal  to 

an  infant,  and  less  than  one  grain  had  been 

fatal  to  an  adult.     Chloroform  and  opium 

are  scheduled  as  poisons  urvder  the  Phar- 

macy  Act : — Held,  that  chhrodyne  was  a 

poison  within  the  meaning  of  the  Act,  and 

thai,  the  defendants  were  liable  to  penalties 

under  section  15  for  having  sold  a  poison 

contrary  to  the  provisions  of  the  Act.     The 

exemption  in  section  16  of  the  Pharmxwy 

Act  as  to  patent  medicines  does  not  include 

proprietary  medicines    mentioned   in   the 

schedule  to  the  Stamp  Act,  52  Geo.  3.  c. 

150. 

Appeal  by  tbe  defendants  from  the  de- 
cision of  the  Judge  of  the  Bloomsbury 
County  Court. 

The  action  was  brought  under  the 
Pharmacy  Act,  1868,  to  recover  penalties 
from  the  defendants  for  having  kept  an 
open  shop  for  retailing  poisons,  they  not 
heing  pharmaceutical  chemists  within  the 
Act  (1).     At  the  trial  before  the  County 

(1)  The  material  portions  of  the  Pharmacy 
Act,  1868  (31  &  32  Vict.  c.  121),  are  as  follows  : 
Section  1  enacts  "  that  from  and  after  the  3l8t day 
of  December,  1868,  it  shall  be  unlawful  for  any 
person  to  sell,  or  keep  open  shop  for  retailing, 
dispensing,  or  compoanding  poisons,  or  to 
assume  or  use  the  title  *  Chemist  and  Drug- 
gist,' ....  or  pharmacist,  or  dispensing  che- 
mist or  druggist  in  any  part  of  Great  Britain, 
unless  such  person  shall  be  a  pharmaceutical 
chemist,  or  a  chemist  and  druggist  within  the 
meaning  of  this  Act,  and  be  registered  under 
this  Act,  and  conform  to  such  regulations  as  to 
the  keeping,  dispensing,  and  selling  of  such 
poisons  as  may  from  time  to  time  be  prescribed 
by  the  Pharmaceutical  Society  with  the  consent 
of  the  Privy  Council." 

Section  2 :  "  The  several  articles  named  or  de- 
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Court  Judge  it  was  proved  that  the  de- 
fendants, who  kept  a  grocer's  shop,  had  sold 

scribed  in  the  schedule  (A)  shall  be  deemed  to  be 
poisons  within  the  meaning  of  this  Act,  and  the 
Council  of  the  Pharmaceutical  Society  of  Great 
Britain  ....  may  from  time  to  time  by  reso- 
lution declare  that  any  article  in  such  resolu- 
tion named  ought  to  be  deemed  a  poison  within 
the  meaning  of  this  Act ;  and  thereupon  the 
said  society  shall  submit  the  same  for  the  ap- 
proval of  the  Privy  Council,  and  if  such  ap- 
proval shall  be  given,  then  such  resolution  and 
approval  shall  be  advertised  in  the  London 
Gazette,  and  on  the  expiration  of  one  month 
from  such  advertisement  the  article  named  in 
such  resolution  shall  be  deemed  to  be  a  poison 
within  the  meaning  of  this  Act." 

Section  15  :  "  .  .  .  any  person  who  shall  sell, 
or  keep  an  open  shop  for  the  retailing,  dis- 
pensing, or  compounding  of  poisons,  or  who 
shall  take,  use,  or  exhibit  the  name  or  title  of 
chemist  and  druggist,  not  being  a  duly  registered 
pharmaceutical  chemist,  or  chemist  and  drug- 
gist, or  who  shall  take,  use,  or  exhibit  the 
name  or  title  pharmaceutical  chemist,  phar- 
maceutist, or  pharmacist,  not  being  a  pharma- 
ceutical chemist,  or  shall  fail  to  conform  with 
any  regulation  as  to  the  keeping  or  selling  of 
poisons  made  in  pursuance  of  this  Act,  or  who 
shall  compound  any  medicines  of  the  British 
Pharmacopoeia  except  according  to  the  formu- 
laries of  the  said  Pharmacopoeia,  shall  for 
every  such  offence  be  liable  to  pay  a  penalty  or 
sum  of  five  pounds,  and  the  same  may  be  sued 
for,  recovered,  and  dealt  with  in  the  manner 
provided  by  the  Pharmacy  Act  for  the  Recovery 
of  penalties  under  that  Act.  .  .  ." 

Section  16  :  **  Nothing  hereinbefore  contained 
shall  extend  to  or  interfere  with  the  business  of 
any  legally  qualified  apothecary,  or  of  any  mem- 
ber of  the  Royal  College  of  Veterinary  Surgeons 
of  Great  Britain,  nor  with  the  making  or  dealing 
in  patent  medicines,  nor  with  the  business  of 
wholesale  dealers  in  supplying  poisons  in  the 
ordinary  course  of  wholesale  dealing.  ..." 

Section  17  :  "It  shall  be  unlawful  to  sell  any 
poison,  either  by  wholesale  or  by  retail,  unless  the 
box,  bottle,  vessel,  wrapper,  or  cover  in  which 
such  poison  is  contained  be  distinctly  labelled 
with  the  name  of  the  article  and  the  word 
poison,  and  with  the  name  and  address  of  the 
seller  of  the  poison ;  and  it  shall  be  unlawful 
to  sell  any  poison  of  those  which  are  in  the 
first  part  of  schedule  (A)  to  this  Act-,  or  may 
hereafter  be  added  thereto  under  section  2  of 
this  Act,  to  any  person  unknown  to  the  seller, 
unless  introduced  by  some  person  known  to  the 
seller ;  and  on  every  sale  of  any  sach  article 
the  seller  shall,  before  delivery,  make,  or  cause 
to  be  made,  an  entry  in  a  book  to  be  kept  for 
that  purpose,  stating,  in  the  form  set  forth  in 
schedule  (F)  to  this  Act,  the  date  of  the  sale, 
the  name  and  address  of  the  purchaser,  the 
name  and  quantity  of  the  article  sold,  and  the 
purpose  for  which  it  is  stated  by  the  purchaser 
2    B 
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a  liquid  preparation  called  Dr.  Collis 
Browne's  chlorodyne,  some  of  the  in- 
gredients of  which  were  chloroform  and 
morphine,  the  active  principle  of  opium. 

to  be  required,  to  which  entry  the  signature  of 
the  purchaser  and  of  the  person  (if  any)  who 
introduced  him  shall  be  affixed ;  and  any  person 
selling  poison  other  than  is  herein  provided 
shall,  upon  a  summary  conviction,  ...  be 
liable  to  a  penalty  not  exceeding  five  pounds 
for  the  first  offence,  and  to  a  penalty  not  exceed- 
ing ten  pounds  for  the  second  or  any  subsequent 
offence,  and  for  the  purposes  of  this  section 
the  person  on  whose  behalf  any  sale  is  made  by 
any  apprentice  or  servant  shall  be  deemed  the 
seller ;  but  the  provisions  of  this  section,  which 
are  solely  applicable  to  poisons  in  the  first  part 
of  schedule  (A)  to  this  Act,  or  which  require 
that  the  label  shall  contain  the  name  and 
address  of  the  seller,  shall  not  apply  to  articles  to 
be  exported  from  Great  Britain  by  wholesale 
dealers,  nor  to  sales  by  wholesale  to  retail 
dealers  in  the  ordinary  course  of  wholesale 
dealing,  nor  shall  any  of  the  provisions  of  this 
section  apply  to  any  medicine  supplied  by  a 
legally  qualified  apothecary  to  his  patient,  nor 
apply  to  any  article  when  forming  part  of  the 
ingredients  of  any  medicine  dispensed  by  a 
person  registered  under  this  Act,  provided  such 
medicine  be  labelled  in  the  manner  aforesaid 
with  the  name  and  address  of  the  seller  and 
the  ingredients  thereof  be  entered  with  the 
name  of  the  person  to  whom  it  is  sold  or  de- 
livered, in  a  book  to  be  kept  by  the  seller  for 
that  purpose;  and  nothing  in  this  Act  con- 
tained shall  repeal  or  affect  any  of  the  provi- 
sions of  an  Act  [14  &  15  Vict.  c.  13]  intituled 
an  Act  to  Regulate  the  Sale  of  Arsenic.'' 

Part  2  of  schedule  (A)  named  amongst  other 
poisons  "chloroform"  and  "opium,  and  all 
preparations  of  opium  or  of  poppies." 

The  schedule  to  the  Stamp  Act,  52  Geo.  3.  c. 
160,  after  setting  out  alphabetically  a  large 
number  of  medicines,  proceeds,  *'  And  also  all 
other  piUs,  powders,  .  .  .  made,  prepared,  .  .  . 
or  exposed  to  sale  by  any  person  whatever, 
wherein  the  person  making,  preparing,  ...  or 
ezposingto  sale  the  same,  hath, or  claims  to  have, 
any  occult  secret  or  art  for  the  making  or  pre- 
paring the  same,  or  hath,  or  claims  to  have,  any 
exclusive  right  or  title  to  the  making  or  pre- 
paring the  same,  or  which  have  at  any  time 
heretofore  been,  now  are,  or  shall  hereafter  be 
prepared  ....  or  exposed  to  sale  under  the 
authority  of  any  letters  patent  under  the  Great 
Seal,  or  which  have  at  any  time  heretofore  been, 
now  are,  or  shall  hereafter  be  by  any  public 
notice  or  advertisement,  or  by  any  wiitten  or 
printed  papers  or  handbills,  or  by  any  label  or 
words  written  or  printed,  affixed  to  or  delivered 
with  any  packet,  box,  bottle,  .  .  .  held  out  or 
recommended  to  the  public  by  the  makers, 
vendors,  or  proprietors  thereof  as  nostrums  or 
proprietary  medicines.  .  .  ." 


The  bottle  contained  half  a  fluid  ounce, 
the  preparation  containing  two  grains  of 
opium  to  the  fluid  ounce,  and  it  appeared 
that  one  hundredth  part  of  a  grain  had 
been  known  to  be  &ital  to  an  infant,  and 
eight  tenths  of  a  grain  had  been  known 
to  kill  an  adult.  No  letters  patent  had 
been  taken  out  for  chlorodyne,  but  it 
was  a  proprietary  medicine  within  the 
schedule  to  the  Stamp  Act,  and  there 
was  evidence  that  proprietary  medicines 
were  generally  known  as  patent  medi- 
cinas.  The  learned  County  Court  Judge 
held  that  chlorodyne  was  a  poison  within 
the  purview  of  the  Pharmacy  Act,  and 
that  it  was  not  a  patent  medicine,  and 
therefore  not  within  the  exemption  con- 
tained in  section  16  of  the  Act,  and  he 
gave  judgment  for  the  plaintifis  for  the 
penalties  claimed  (1). 

The  defendants  appealed. 

Bonaey^  for  the  appellants. — Under  the 
Pharmacy  Act,  1868,  any  one  who  is  a 
chemist  or  druggist  can  sell  any  of  the 
poisons  enumerated  in  the  schedule  to  the 
Act.  The  question  is  whether  a  com- 
pound which  contains  a  small  portion  of 
one  of  such  poisons  can  only  be  sold  by  a 
chemist  or  druggist.  The  manufccturer 
of  this  compound  was  summoned  at  the 
instance  of  the  Treasury  to  Bow  Street 
under  section  17,  and  the  magistrate  de- 
cided that  it  was  a  poison  within  the 
meaning  of  the  Act,  and  the  bottles  have 
since  been  marked  with  the  word  "poison," 
but  that  does  not  decide  the  point  whether 
it  ought  or  ought  not  to  be  marked  poison. 
Under  the  provisions  contained  in  section 
2  the  poisons  scheduled  to  the  Act  have 
from  time  to  time  been  added  to;  but 
opium,  which  is  one  of  the  ingredients  of 
chlorodyne,  is  mentioned  in  the  original 
schedule,  which  is  divided  into  two  parte. 
The  poisons  included  in  part  1  can  only 
be  sold  by  a  chemist  to  a  person  whom  he 
knows,  or  the  purchaser  must  be  introduced 
by  some  one  he  knows.  The  poison  in 
part  2  must  be  sold  with  the  name  of  the 
poison,  and  the  seller's  name  marked  on 
the  bottle  or  packet,  the  name  of  the  pur- 
chaser being  entered  in  a  book.  By  sec- 
tion 15  it  is  provided  that  "From  and 
after  the  date  before-mentioned  any  pe^ 
son  who  shall  keep  open  shop  for  the  sale 
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of  any  of  the  poisons  enumerated,  .  .  . 
for   every  such  ^offence  shall  be  liable  to 
pay  a  penalty  of  5^.,  and  the  same  to  be 
recovered  in  manner  provided  " — that  is, 
in  the  County  Court — which  was  the  pro- 
ceeding taken  in  this  case,  and  differs  from 
another  proceeding  taken  under  section 
17,   which  regulates  the  sale  of  poisons 
before  the  Justices  in  the  Police  Court. 
It  is  submitted  that  the  Act  only  means 
that  a  poison  named  in  the  schedule  to  the 
Act  shall  not  be  sold  alone  or  mixed  with 
anything  for  the  purpose  of  avoiding  the 
statute,  but  was  not  intended  to  prevent 
the  sale  of  what  is  admitted  to  be  a  useful 
medicine — a  bona  fide  compound  for  use  in 
the  case  of  disease,  and  which  has  been 
in  use  for  forty  years.     The  other  side 
seek  to  read  the  Act  as  if  it  contained 
the  words,  "  Any  poison  or  any  compound 
in  which  one  of  the  ingredients  contains 
any  of  the  poisons  mentioned  in  the  sche- 
dule."    The  Act  was  never  intended  to 
apply  to  cases  like  the  present,  for,  if  it 
was,  it  would  be  perfectly  impossible  for  a 
chemist  to  comply  with  the  provisions  of 
section  17,  aa,  uiJess  he  made  the  article 
himself,  he  could  not  know  the  quantity 
of  any  particular  ingredient  in  it. 

There  is  no  evidence  to  shew  that  this 
compound,  though  called  "  chlorodyne," 
is  substantially  and  really  one  of  the 
poisons  contained  in  the  Act,  or  that  it 
comes  within  the  ordinary  definition  of 
the  word  "  poison,"  being  a  thing  which, 
"when  taken  in  small  quantities,  is  dan- 
gerous to  life. 

[Collins,  J. — Have  fly-papers  which 
are  made  with  arsenic  ever  been  held  to 
be  poisonous  ?  According  to  the  decision 
of  the  learned  County  Court  Judge  they 
would  be  preparations  of  arsenic] 

No.  It  is  submitted  that  a  preparation 
does  not  mean  a  compound ;  it  means 
something  made  from  the  poison  in  the 
same  form,  and  the  plaintiffs  have  ^dled 
to  shew  that  chlorodyne  was  either  one  of 
the  poisons  mentioned  in  the  Act,  or  sub- 
stantially one  of  those  poisons. 

The  second  point  is  whether  chlorodyne 
is  a  patent  medicine,  or,  in  other  words,  a 
proprietary  medicine  under  the  Act.  It 
is  not  a  medicine  sold  under  letters  patent. 
Prior  to  1868,  under  the  Stamp  Acts  such 
medicines  have  always  been  described  as 
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being  sold  under  the  authority  of  the 
letters  patent  of  the  Great  Seal.  Letters 
patent  for  a  medicine  run  out  in  fourteen 
years,  and  then  everybody  knows  it ;  but 
in  the  case  of  what  is  called  a  stamped 
medicine,  and  termed  in  the  trade  "  patent 
medicines,"  it  goes  on,  and  all  medicines 
sold  for  the  remedy  of  any  particular  com- 
plaint have  to  be  thus  stamped. 

There  are  a  number  of  medicines  set 
out  in  the  schedule  to  62  Geo.  3.  c. 
150;  and  then  there  are  special  exemp- 
tions, such  as  medicines  prepared  by  an 
apothecary;  and  the  Act  goes  on  to 
refer  to  medicines  prepared  or  vended, 
"or  which  have  at  any  time  heretofore 
been,  now  are,  or  shall  hereafter  be,  ex- 
posed for  sale  under  the  authority  of  any 
letters  patent  under  the  Great  Seal,  or 
which  have  at  any  time  heretofore  been, 
now  are,  or  shall  hereafter  be,  by  any 
public  notice  or  advertisement,  or  by  any 
written  or  printed  papers  or  handbills, 
or  by  any  label  or  words  written  or 
printed,  affixed  to  or  delivered  with 
any  packet,  box,  bottle,  phial,  or  other 
inclosure  containing  the.  same,  held  out 
or  recommended  to  the  public  by  the 
makers,  vendors,  or  proprietors  thereof 
as  nostrums  or  proprietary  medicines," 
&c.  In  dealing  with  the  medicines  in 
this  Stamp  Act  a  distinction  is  drawn 
between  medicines  sold  under  letters 
patent  and  proprietary  medicines,  and  it 
was  upon  that  ground  that  the  learned 
Judge  of  the  County  Court  decided  that 
the  words  "patent  medicines"  in  the 
Pharmacy  Act  did  not  include  proprietary 
medicines.  There  was  evidence  that  the 
meaning  of  the  term  "  patent  medicine," 
from  1868  up  to  the  present  time,  had 
always  been  a  stamped  medicine,  and  was 
not  limited  merely  to  preparations  sold 
under  letters  patent.  It  is  submitted 
that  the  words  used  in  section  16, 
"  making  or  dealing  in  patent  medicines," 
shew  that  it  was  not  intended  to  exempt 
merely  medicines  sold  under  letters  pa- 
tent, or  the  words  would  have  been 
"making  or  dealing  in  patented  medi- 
cines." 

Poland^  Q.C.,  and  Greyf  for  the  respon- 
dents.— The  decision  of  the  learned  County 
Court  Judge  was  right.  The  Pharmacy 
Act  sets  out  in  the  preamble  the  expediency 
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of  making  provision  for  the  safety  of  the 
public.  Without  speculating  as  to  what 
jhe  Legislature  intended,  we  have  in  this 
Act  very  clear  and  distinct  terms.  Sec- 
tion 1  expressly  prohibits  any  one  from 
selling  or  keeping  open  shops  for  retailing, 
dispensing,  or  compounding  poisons,  or 
assuming  or  using  the  title  of  chemist  or 
druggist,  unless  such  person  is  properly 
qualified  in  accordance  with  the  provisions 
of  the  Act.  It  was  felt  that  the  using 
the  term  "poison"  would  lead  to  great 
difficulty,  it  being  difficult  to  define  what 
is  a  poison;  therefore  the  poisons  were 
named  and  divided  into  two  classes.  In 
the  first  class  are  the  more  active  poisons, 
and  no  person  can  get  access  to  them 
unless  he  is  personally  known  to  the 
chemist,  or  unless  he  is  introduced,  so 
that  his  name  and  address  can  be  entered 
in  a  book  kept  for  that  purpose.  In  the 
second  class  are  placed  things  that  are 
also  used  for  medicinal  purposes,  such  as 
oxalic  acid  and  chloroform,  and,  not  being 
so  dangerous  as  the  others,  persons  may 
buy  them  if  they  obtain  them  from  a  pro- 
perly qualified  chemist;  but  even  then 
they  must  be  warned  that  what  they  are 
buying,  although  used  for  medicinal  pur- 
poses, may  be  taken  in  such  doses  as  to 
poison,  and  these  things  must  be  labelled  as 
"  poison."  The  decision  of  the  magistrate 
who  held  that  this  compound  was  a 
poison  within  the  meaning  of  the  Act  has 
not  been  appealed  against,  and  the  appel- 
lants themselves  described  it  as  "a  pre- 
paration containing,  amongst  other  ingre- 
dients, chloroform  and  morphine,  which 
the  law  now  requires  to  be  labelled 
*  poison.'"  The  evidence  was  that  the 
other  ingredients  are  treacle,  peppermint, 
and  capsicum,  and  that  no  chemical  could 
correct  the  poison. 

[Collins,  J. — Is  it  the  practice  of 
chemists  to  put  on  a  tonic  which  contains 
arsenic  the  "  poison  "  label  X\ 

That  would  be  a  prescription,  and  it 
may  be  such  a  tinge  of  poison  that  the 
thing  sold  is  not,  in  common  sense,  to  be 
called  a  poison.  Here  it  is  said  there 
are  two  grains  in  the  fluid  ounce,  and  in 
this  bottle  there  is  half  an  ounce ;  but  as 
little  as  one  hundredth  part  of  a  grain 
has  been  known  to  be  fatal  to  an  infant,  and 
eight  tenths  of  a  grain  have  on  several 


occasions  killed  an  adult.  Morphine  lia& 
been  declared  to  be  a  poison,  and  it  is 
submitted  that  this  is  a  poison  under  the 
Act.  Because  it  is  a  medicine,  it  cannot^ 
therefore,  be  said  to  be  not  a  poison,  for 
almost  every  poison  is  used  in  medicine,  and 
section  16  seems  to  specially  refer  to  this, 
for  it  provides  that  "  nothing  herein  con- 
tained shall  extend  to  or  interfere  with 
the  business  of  a  legally  qualified  apothe- 
cary or  any  member  of  the  Royal  College 
of  Veterinary  Surgeons."  This  makes  it 
plain  that  where  either  an  apothecary  or 
a  veterinary  surgeon  makes  up  a  medicine, 
although  it  may  contain  poison,  its  sale 
shall  not  be  an  offence.  The  schedule  to 
the  Act  did  not  profess  to  deal  with  all 
poisons,  but  only  with  the  two  classes  of 
poisons,  as  already  pointed  out,  and  gave 
power  to  the  Pharmaceutical  Society,  with 
the  consent  of  the  Privy  Council,  to  add 
other  poisons  to  the  schedule.  Chlorodyne 
contains  both  morphine  and  opium  among 
its  ingredients,  and  therefore  it  comes 
within  the  schedule.  Section  17  of  the 
Act  of  1868  is  amended  by  32  k  33  Vict. 
c.  117.  s.  3,  by  inserting  the  term  "  medical 
practitioner  "  instead  of  apothecary. 

[Collins,  J. — Is  it,  or  is  it  not,  the  law 
that  medicines  into  which  poisons  enter  as 
ingredients  must  be  labelled  with  the  word 
"  poison  "  1] 

Yes,  if  they  do  not  come  within  any  of 
the  exceptions.  If  the  Act  had  stopped 
at  section  15,  all  medicines  containing 
poison  would  have  been  included.  The 
Legislature  saw  that  almost  all  poisons 
might  be  used  as  medicines,  and  that 
therefore  there  must  be  some  different 
treatment  of  these  from  that  prescribed  in 
the  previous  sections  of  the  Act.  Pro- 
vision was  therefore  made  as  regards  label- 
ling medicines  dispensed ;  but,  reading  sec- 
tion 17  with  section  3  of  the  subsequent 
Act,  it  is  clear  that  a  poison  is  not  less 
a  poison  because  it  may  also  be  combined 
with  other  ingredients,  and  used  for  cma- 
tive  purpases. 

As  to  the  second  point,  it  is  submitted 
that  this  article  is  not  a  patent  medicine 
within  the  meaning  of  the  statute.  The 
Legislature  must  have  used  language  in 
its  ordinary  sense,  and  did  not  intend  to 
include  in  the  words  "  patent  medicines " 
medicines    in  respect   of  which  patents 
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under  the  Great  Seal  had  not  been 
granted,  but  which  were  merely  pro- 
prietary articles.  The  Stamp  Act  (52 
Greo.  3.  c.  150)  speaks  of  patent  medicines 
and  **  proprietary  medicines  "  as  distinct 
articles. 

JBonsey,  in  reply. 

LiAWRANCE,  J. — I  have  had  considerable 
doubts  during  the  course  of  this  case,  and 
I  am  bound  to  say  that  the  whole  of  my 
doubts  are  not  entirely  removed.     How- 
ever, having  given  the  best  consideration 
I  can   to  the  question  which  we  have  to 
decide — namely,  w^hether  any  person  who 
is  not  a  chemist  can   sell  a  proprietary 
medicine  containing  poison — I  come,  not 
altogether  willingly,  to  the  conclusion  he 
cannot.   The  statute  to  which  our  attention 
has  been  called  starts  by  declaring  that 
"  whereas  it  is  expedient  for  the  safety  of 
the  public  that  persons  keeping  open  shop 
for   the   retailing,   dispensing,  and   com- 
pounding poisons,  and  persons  known  as 
chemists  and  druggists,  should  possess  a 
competent  practical   knowledge  of  their 
business  " ;  and  then  it  goes  on  to  say  that 
all  persons  not  engaged  in  such  business 
should,  before   commencing,  be  duly  ex- 
amined as  to  their  knowledge.     Then  in 
section  1  it  says :  "  From  and  after  De- 
cember 31,  1868,  it  shall  be  unlawful  for 
any  person  to  sell  and  keep  open  shop 
for  retailing,  dispensing,  or  compounding 
poisons,  or  to  assume  or  use  the  title  of 
chemist  and  druggist."     The  question  here 
is  whether  the  appellant  in  this  case  was 
a  person  who,  not  being  a  chemist,  was 
retailing  a  poison.    Our  attention  has  been 
directed  to  several  sections  of  the  statute. 
The  important  section  is  section  15,  under 
which  the    action   was    brought.      That 
section  says :  **  From  and  after  Decem- 
ber 31,  1868,  any  person  who  shall  seD, 
or  keep  an  open  shop  for  retailing,  dis- 
pensing, or  compounding  poisons,  ...  or 
shall  take,  use,  or  exhibit  the  name  or  title 
of  chemist  and  druggist,  .  .  .  or  shall  fail  to 
conform  with  any  regulations  as  to  keep- 
ing or  selling  poisons  made  in  pursuance 
of  this  Act,"  shall  be   liable   to  certain 
penalties.      Now  the   only  exception   to 
persons  selling  or  retailing  poisons  is  con- 
tained in  section  16,  which  says,  "  nothing 
hereinbefore  contained  shall  extend  to  or 
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interfere  with  the  business  of  any  legally 
qualified  practitioner,  or  of  any  member 
of  the  Royal  College  of  Veterinary  Sur- 
geons of  Great  Britain,  nor  with  the 
making  or  dealing  in  patent  medicines, 
nor  with  the  business  of  wholesale  dealers," 
and  other  persons  mentioned  therein.  It 
is  argued  here  that  this  being  a  patent 
medicine,  none  of  the  requirementfi  of 
this  Act  have  any  reference  to  it.  Now 
52  Geo.  3.  c.  150,  which  deals  with  the 
granting  of  stamps  to  patent  and  other 
medicines,  after  specifying  in  the  schedule 
several  hundreds  of  medicines  by  name, 
proceeds  to  deal  with  "all  other  pills, 
powdei-s,  lozenges,  <il:c.,"  and  speaks  of 
three  different  kinds  of  persons  who  may 
have  medicines  which  shall  come  under 
the  schedule — namely,  first,  persons  who 
may  have  an  exclusive  right  to  make 
occult  and  secret  medicines;  secondly, 
those  who  have  taken  out  letters  patent 
under  the  Great  Seal ;  and,  lastly,  pro- 
prietary medicines.  I  do  not  know  what 
the  distinction  between  those  who  have, 
and  who  claim  to  have,  the  right  to  make 
a  proprietaiy  medicine  may  be,  but  per- 
haps it  may  be  the  distinction  of  those 
who  by  purchase  have  become  possessed 
of  the  secrets  of  other  people.  The  third 
class  of  persons  is  entirely  distinct,  and 
what  we  aie  asked  to  say  with  respect  to 
section  16  is  that  the  term  "patent 
medicine  "  includes  all  the  medicines  dealt 
with  in  this  schedule.  On  looking  at  this 
statute  I  find  a  distinction  is  clearly  taken 
between  two  sorts  of  medicines  at  all 
events— namely,  proprietary  medicines, 
and  medicines  which  are  protected  by 
letters  patent ;  and  I  therefore  come  to 
the  conclusion  that  the  words  "  patent 
medicines  "  in  section  16  mean  medicines 
that  are  protected  by  letters  patent  under 
the  Great  Seal ;  and  therefore  the  rights 
reserved  under  section  16  do  not  apply  to 
the  medicine  in  question,  for  chlorodyne 
is  not  a  patent  medicine. 

Our  attention  has  been  directed  to  sec- 
tion 17,  and  we  have  been  asked  to  say 
that  the  word  "  article  "  contained  in  that 
section  applies  simply  to  the  word  poison, 
and  has  no  reference  whatever  to  any 
medicine  in  which  the  poison  itself  is  an 
ingredient.  Upon  the  whole,  however,  I 
have  come  to  the  conclusion  that  the  word 
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"  poison "  is  not  restricted  only  to  the 
sale  of  the  poison  pure  and  simple,  al- 
though I  am  not  sure  that  that  was  not 
the  original  intention  of  the  Act,  for  the 
latter  part  of  section  17  says,  "it  shall 
not  apply  to  any  article  " — that  means  an 
article  containing  a  poison — "  when  form- 
ing part  of  the  ingredients  of  any  medicine 
dispensed  by  a  person  registered  under 
this  Act."  The  conclusion  I  draw  from 
the  earlier  part  of  the  section  is,  that  if 
the  medicine  does  contain  a  poison,  it 
ought  then  to  be  labelled  "  poison,"  and 
the  requirements  of  the  Act  should  be 
carried  out  by  the  person  filling  up  the 
form  given  under  Schedule  F  by  putting 
in  the  name  of  the  purchaser  and  the 
quantity  of  the  poison  sold.  That  is  an 
answer  to  the  objection  made  by  the 
counsel  for  the  appellants,  that  he  could 
not  do  that  if  he  did  not  know  the 
amount  of  poison  in  a  proprietary  medi- 
cine. That  seems  to  me  to  be  the  very 
mischief  aimed  at.  That  observation, 
however,  does  not  seem  to  apply  to 
this  particular  medicine — chlorodyne — 
because  it  has  been  ascertained  that 
it  contains  a  poison,  and  the  quantity  of 
the  poison  is  known.  The  Act,  in  my 
judgment,  would  be  perfectly  well  carried 
out  if  a  person  enteiing  the  poison  sold 
were  to  put  down  two  or  three  bottles,  or 
whatever  number  it  might  be,  of  chloro- 
dyne. The  object  of  the  Act  was  the  pro- 
tection of  the  public  against  persons  who 
may  not  have  any  chemical  knowledge 
whatever,  in  preventing  them  from  dis- 
pensing or  compounding  poisons.  One 
reason  why  patent  medicines  might  well 
be  dealt  with  differently  from  proprietary 
medicines  is  this :  In  the  case  of  patent 
medicines  everybody  can  know  by  enquiry 
what  they  are  compounded  of,  and  whe- 
ther they  had  poison  or  not  in  them; 
whereas  with  proprietary  medicines  this 
can  only  be  discovered  by  analysis.  That 
seems  to  be  the  very  object  which  the 
society  has  already  taken  in  hand,  and 
it  has  succeeded  in  getting  chlorodyne 
labelled  "  poison,"  and  it  seems  to  me,  if  it 
does  contain  poison,  it  is  properly  labelled 
"  poison,"  and  a  person  selling  it,  who  is 
not  a  properly  qualified  person  under  the 
Act,  would  be  liable  to  the  penalties  which 
are  inflicted  by  this  Act.     The  case  is  not 


free  from  difficulty,  but,  giving  it  the  besi 
consideration  I  can,  I  come  to  the  con 
elusion  that  the  learned  County  Coon 
Judge  was  right. 

Collins,  J. — I  am  of  the  same  opiniari. 
There  are  two  points  for  consideration 
before  us.  First,  was  the  thing  sold  a 
poison  within  the  meaning  of  31  «fc  32 
Vict.  c.  121  ?  Secondly,  if  it  was  a  poison, 
does  it  come  within  the  exemption  in  sec- 
tion 16  which  exempts  patent  medicines  f 
We  have  listened  to  an  exceedingly  able 
argument  from  the  counsel  for  the  appel- 
lants, who  certainly  gave  the  Court  all  the 
assistance  it  could  hope  for  in  a  case  of 
this  kind.  This  is  a  case  of  considerable 
difficulty,  and  I  am  not  at  all  sure  that  1 
have  arrived  at  a  right  conclusion  in 
the  matter.  I  think  chlorodyne  does 
come  within  the  designation  of  a  poison 
within  the  meaning  of  the  Act.  It  is 
a  compound  containing  more  than  one 
poison — namely,  a  preparation  of  opium 
and  chloroform,  both  of  which  are  poisons 
included  in  the  second  schedule  to  the 
Act.  The  evidence  shewed  that  in  the 
bottles. sold  there  was  sufficient  opium  to 
kill  an  adult  if  the  whole  contents  of  a 
bottle  were  taken  at  once.  Therefore  in 
this  particular  case  we  may  take  it  that 
the  thing  sold  was  in  its  entirety  a  poison- 
ous thing — that  is  to  say,  that  a  small 
quantity  of  it  w^ould  kill,  which  was  the 
definition  given  us  of  a  poison.  Whether 
this  is  so  or  not,  I  am  of  opinion  that  it  is 
a  compound  into  which  poison  enters  as 
one  of  the  ingredients,  and  that  on  that 
ground  it  comes  under  the  designation  of 
a  poison  as  dealt  with  by  the  Act.  But 
while  I  am  of  this  opinion  wdth  regard  to 
chlorodyne,  I  do  not  think  it  necessary  to 
lay  down  any  rule  which  will  cover  every 
possible  case  where  some  infinitesimaUy 
small  amount  of  poison  enters  into  a  large 
compound.  These  questions  must  be 
dealt  with  when  they  arise.  The  present 
is  the  case  of  a  subject-matter  which, 
taken  in  a  small  quantity  as  the  bottle 
sold,  which  is  a  small  bottle,  would  be 
capable  of  poisoning  an  adult.  Now  is 
this  chlorodyne,  a  compound  of  opium  and 
chloroform,  a  poison  within  the  meaning 
of  the  Act,  which  enacts  broadly  in  the 
1st  section  that  it  shall  be  unlawful  to 
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sell    poisons   except  by  the   persons  de- 
scribed, and  then  there  are  different  pro- 
visions as  to  the  poisons  mentioned  in  the 
schedule  to  the  Act.     In  this   schedule 
chloroform  is  put  in  absolutely,  and  opium 
is  put  in  with  its  preparations,  and  pre- 
parations of  poppies.     It  was  submitted  to 
us  that  the  schedule  must  and  can  only 
mean  the  actual  poisons  named  therein, 
or  some  preparation  of  the  poisons,  and 
that  the  Act  did  not  intend  to  apply,  and 
does  not  apply,  to  something  into  which 
these  poisons  enter,   but  which   are  in- 
capable of  being  described  either  as  the 
poison  itself  or  as  the  preparation  of  a 
poison.     Now  chlorodyne   could   not   be 
described  either  as  opium  or  as  the  pre- 
paration of  opium,  nor,  a  fortiori,  could  it 
be  described  as  chloroform.     Therefore,  in 
order  to  decide  against  the  appellants,  I 
must  hold  that  the  Act  does  apply  to 
something  more  than  the  actual  poisons 
named  in  the  schedule  itself,  or  a  prepara- 
tion of  them.     I  think  the  Act  does  not 
mean  to  limit  its  operations  merely  to  that 
which  consists  of  a  poison,  or  of  some  pre- 
paration of  a  poison.     Section  17  shews 
what  was  intended  to  be  the  pin^iew  of 
the  Act,  because,  after  providing  certain 
special  precautions  which  are  to  be  taken 
by  the  chemist  in  dealing  with  the  poisons 
mentioned  in  the  schedule  to  the  Act,  it 
goes  on  to  say  in  a  proviso :  "  The  pro- 
visions of   this  section  ....  shall   not 
apply  to  articles  to  be  exported  from  Great 
Britain  by  wholesale  dealers,  nor  to  sales 
by  wholesale  to  retail  dealers  in  the  ordi- 
nary   coiu-se    of    wholesale   dealing,  nor 
shall  any  of  the  provisions  of  this  section 
apply  to  any  medicines  supplied  by  a  le- 
gally qualified  medical  practitioner  to  his 
patients,  nor  apply  to  any  article  when 
forming  part  of  the  ingredients  of  any 
medicine  dispensed  by  a  person  registered 
under  this  Act."     Now    that  exception 
seems  to  me  to  shew  that  the  legislature 
did  not  intend  to  limit  the  operation  of 
the  Act  either  to  certain  poisons,  or  the 
preparations  of  certain  poisons,  in  the  sense 
of  excluding  every   other  ingredient  or 
compound    sold.     The  case  of  Berry  v. 
Emderson  (2)  appears  to  me  to  be  a  dis- 
tinct authority  for  the  proposition  I  am 

(2)  39  Law   J.  Bep.    M.C.  77;    Law   Rep. 
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laying  down.  In  this  particular  case  the 
poisonous  element,  a  scheduled  poison,  is 
a  very  large  &ctor  in  the  total  com- 
position, and  I  come  therefore  to  the 
conclusion  that  this  is  a  poison.  An 
argument  has  been  addressed  to  us,  on 
the  wording  of  the  17th  section,  that 
the  word  "  article,"  in  the  latter  part 
of  the  section,  means  the  poisonous  ele- 
ment only,  and  not  the  whole  compound, 
and  that,  in  the  case  of  a  medicine  such 
as  this,  it  is  absolutely  impossible  for  a 
chemist  to  comply  with  the  provisions  of 
the  17th  section,  because  he  cannot  put 
down  the  quantity  of  the  scheduled  poison 
sold,  though  he  might  put  down  the  quan- 
tity of  the  compound  sold,  and  that  if 
"  article  "  in  the  earlier  part  of  the  section 
obliges  him  to  state  the  quantity  of  the 
article  sold,  "  article  "  in  the  latter  part 
ought  to  caiTy  the  same  meaning.  I  do  not 
think  it  necessary  to  put  the  same  mean- 
ing on  the  word  "article"  in  both  branches 
of  the  section.  I  think  there  is  a  certain 
amount  of  laxity  in  the  way  the  word  is 
used  by  the  Legislature  in  the  first  part 
of  the  section,  and  that  it  may  fairly  be 
construed  to  mean  the  thing  sold  when 
that  thing,  in  the  opinion  of  the  Court, 
comes  under  the  designation  "poison." 
When  the  Legislature  says  that  the  che- 
mist must  put  down  the  quantity  of  the 
article  sold,  I  think  he  can  satisfy  that 
obligation  by  describing  the  quantity  of 
the  particular  compound,  not  the  amount 
of  the  poison  contained  therein.  Now  does 
chlorodyne  come  within  the  exemption 
in  section  16,  which  exempts  patent  medi- 
cines ?  It  is  argued  that  "  patent  medi- 
cine" is  really  used  to  describe  those 
medicines  which  are  dealt  with  in  the 
same  way  as  patent  medicines  as  affecting 
stamping,  and  that  there  was  evidence 
before  the  County  Court  Judge  that  at 
the  time  of  the  passing  of  the  Act  of  1868 
"  patent  medicine "  did  not  mean  that 
which  technically  can  be  described  as  a 
patent  medicine — namely,  that  in  respect 
of  which  letters  patent  have  been  granted 
— but  that  it  meant,  broadly,  proprietary 
medicines,  and  it  is  contended  that  it  must 
bear  that  meaning  in  that  section.  I  have 
come  to  the  conclusion,  having  regard  to 
the  object  of  the  statute  and  to  the  pro- 
visions of  the  statute  of  52  Geo.  3.  c.  150, 


Digitized  by 


Google — 


312 


QUEEirS  BENCH  DIVISION. 


pf.S. 


•    PlMrmaceiitical  Soe.  v.  Piper  ^'  Co. 

that  we  ought  not  to  put  upon  the  words 
*^  patent  medicines"  in  the  Act  of  1868  a 
meaning  which  would  very  much  enlarge 
it  beyond  what  prima  fade  must  be  taken 
to  be  the  meaning  of  "  patent  medicine  " — 
namely,  a  medicine  covered  by  letters 
patent.  The  Act  deals  with  poisons  :  its 
title  is  "to  regulate  the  sale  of  poisons 
and  alter  and  amend  the  Pharmacy  Act, 
1852  " ;  it  deals  with  poisonous  drugs  and 
things  which  can  be  described  under  the 
designation  of  "  pharmaca."  The  Act  is 
dealing  with  the  safety  of  the  public  in 
the  matter  of  poisonous  drugs,  and,  that 
being  so,  it  lays  down  these  provisions 
with  respect  to  poisons,  insisting  that 
competent  persons,  who  have  gone  through 
a  certain  training  and  given  credentials  of 
their  fitness,  shaU  be  the  only  persons  who 
shall  deal  with  such  things,  but  excepting 
patent  medicines.  I  do  not  think  that  a 
ease  has  been  made  out  at  all  sweeping 
proprietary  medicines  into  the  immunity 
extended  to  patent  medicines.  The  object 
of  the  Act  is  the  safety  of  the  public,  to 
secure  that  compounds  into  which  poison 
enters  shall  only  be  dispensed  by  persons 
who  have  a  technical  knowledge  of  their 
properties.  The  Act  of  Geo.  3,  which  im- 
posed stamp  duties  on  both  patent  and 
proprietary  medicines,  when  dealing  with 
proprietary  medicines  uses  very  large 
language  indeed,  as  shewing  what  comes 
within  the  description  of  "  all  other  pills,  <fec. , 
made,  prepared,  «fec.,  by  any  person  what- 
soever, wherein  the  person  making  .... 
hath,  or  claims  to  have,  any  occult  secret 
or  art  for  the  making  or  preparing  the 
same,  or  hath,  or  claims  to  have,  any  ex- 
clusive right  or  title  to  the  making  or 
preparing  the  same."  Then  come  patent 
medicines,  in  the  proper  sense  of  the  term, 
and  then  any  that  "  shall  hereafter  be  by 
any  public  notice  or  advertisement,  or  by 
any  written  or  printed  papers,  handbills, 
(fee,  or  held  out  or  recommended  to  the 
public  by  the  makers  ....  as  nostrums 
.  ...  or  as  beneficial  to  the  prevention, 
cure,  or  relief  of  any  distempers,  &c." 
Practically,  it  seems  to  me  that  any  per- 
son, with  however  slight  claims  to  have 
a  proprietary  right,  who  chooses  to  put 
forward  a  claim,  or  to  send  out  this  com- 
pound with  a  document,  notice,  or  ad- 
vertisement,  claiming   for  it  that   it  is 


his  nostrum  or  specific  compound,  brings 
the  compound  within  the  designation  of 
proprietary  medicine,  and,  as  such,  g^ 
that  complete  immunity  extended  to  patent 
medicines.  Therefore  a  person,  however 
ignorant,  may  sell  as  much  poison  as  he 
likes,  or  can  deal  with  the  mixing  or  com- 
pounding of  poisonous  elements  whicli 
when  taken  by  the  public  may  beinjurions 
to  them,  and,  furthermore,  leave  behind  no 
trace  whatever  that  can  be  followed  out, 
though  one  of  the  main  provisions  of  the  Act 
is  a  provision  whereby  the  amount  sold,and 
the  person  to  whom  it  is  sold,  can  be 
traced.  Therefore  I  do  not  think  that 
any  case  at  all  is  really  made  on  the  main 
purview  of  the  Act  for  bringing  proprie- 
tary medicines  under  the  same  cat^iy 
as  patent  ones,  and  thereby  leaving  in 
the  hands  of  purely  incompetent  persons 
this  dangerous  instrument— -namely,  poi- 
sons— with  leave  to  dispense  them  and 
compound  them  as  they  choose.  I  am, 
therefore,  of  opinion  that  this  appeal  must 
be  dismissed,  with  costs. 


Solicitors — Neve  &  Beck,  for  appellants ;  Flux 
Sc  Co.,  for  respondenta. 
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March  16, 

Practice — Pleading — Slander — De^cma- 
Hon — Different  Version  of  Words  charged 
set  up  i7i  Defence — Order  XIX,  rule  4. 

A  defendant  in  an  action  of  slander 
cannot  set  up  a  different  version  of  Oie 
words  charged  in  the  statement  of  claims 
and  plead  a  justification  of  those  words. 

This  was  an  appeal  from  a  decision  of 
Kennedy,  J.,  at  chambers,  who,  rescinding 
the  order  of  the  Master,  had  declined  to 
strike  out  certain  paragraphs  in  the  de- 
fence. The  action  was  for  damages  iar  an 
alleged  slander.  By  his  statement  of 
claim  the  plaintijQT,  an  agent  of  the  Trus- 
tees of  the  British  Museum  to  conduct 
antiquarian  researches  in  Asiatic  Turkey, 
alleged  that  the  defendant,  in  or  about  the 
month  of  June,  1891,  falsely  and  malici- 
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oiisly  spoke  and  published  of  the  plaintiff 
as  such  agent  {inter  alia)  the  following 
words  :  "  I  may  be  wrong  about  the  over- 
seers being  his  relations,  but  there  is  no 
doubt  he "  (meaning  the  plaintiff)  "  con- 
nived at  their    robberies.      He  enabled 
them   to  send  to  England  for  sale  a  case 
full  of  tablets  they  had  stolen,  among  the 
cases  which  he  was  forwarding  to  England. 
His  cases  contained  only  the  merest  frag- 
ments for  the  British  Museum ;  his  men 
had    collected  all    the    best    and   entire 
tablets,  and  sold  them  to  the  agents  of  the 
different  museums.     They  actually  sent  a 
number  to  England  for  sale.     And,  what 
is  more,  he  himself"  (meaning  the  plaintiff) 
"  brought  a  case  of  such  tablets  to  Eng- 
land as   part  of  his  consignment  to  the 
British  Museum,   and   then   handed  this 
case  over  to  these  overseers'  agents,  or  to 
the    agents  of    some   Bagdad  dealer  in 
London."     By  his  defence  the  defendant 
(an  official  of  the  Department  of  Oriental 
Antiquities  at  the  British  Museum)  ad- 
mitted that  in  June,  1891,  he  had  had  a 
conversation  with  a  third  party,  but  denied 
he   spoke  the  words  set  out.     He  then 
pleaded  that  he  did  speak  the  following 
words  :  "  That  while  the  plaintiff  was  con- 
ducting the  said  excavations,  cases  of  tablets 
were  forwarded  to  England  by  other  agents, 
and  purchased  by  the  British  Museum. 
That  the  tablets  so  purchased  must  have 
been  obtained  from  the  sites  of  the  excava- 
tions made  by  the  plaintiff.     That  other 
cases  of  tablets,   derived   from   the   said 
sites,  were  sold  to  agents  of  other  mu- 
seums during  the  said  excavations.    That 
the  majority   of   antiquities    sent   home 
during  the  plaintiff's  conduct  of  the  said 
excavations  were  fragments  or  imperfect 
tablets.    That  the  best  tablets  and  anti- 
quities obtained  by  the  British  Museum 
from  the  localities  where  the  said  excava- 
tions had  been  made  had  been  purchased 
in  open  market  and  from  other  agents. 
That  the  men  employed  by  the  plaintiff 
and  the  British  Museum  in  the  said  exca- 
vations dug  up  and  appropriated  tablets, 
and  sold  them  to  the  said  agents,  and  to 
agents  of  other  museums."  And  he  pleaded 
that  these  words  were  true  in  substance 
and  in  fact,  and  were  published  on  a  privi- 
leged occasion. 
[These  paragraphs  of  the  statement  of 
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claim  and  defence  are  given  as  specimens ; 
there  were  many  others  similar.] 

Blake  Odgers,  for  the  plaintiff. — The  de- 
fendant seeks  to  raise  issues  which  do  not 
arise  out  of  the  statement  of  claim ;  he 
does  not  justify  the  words  he  is  charged 
with  using,  but  says  he  used  other  words. 

If  such  pleading  were  admitted,  the 
plaintiff  would  not  know  what  the  issues 
would  be  at  the  trial.  It  1864  it  was 
decided  in  Brembridge  v.  Latimer  (1)  that 
section  61  of  the  Common  Law  Procedure 
Act,  1852,  had  not  altered  the  law  of 
pleading  so  as  to  allow  the  defendant  in 
an  action  of  libel  or  slander  to  plead  pleas 
putting  a  different  meaning  upon  the  al- 
leged Ubel  or  slander  from  that  assigned 
to  it  by  the  declaration,  and  justifjdng  the 
libel  or  slander  in  the  sense  so  put  upon 
it  by  those  pleas. 

[Smith,  L.J. — The  defendant  cannot  set 
up  another  statement,  and  say  that  that 
was  what  he  said.  The  Judge  would  not 
know  what  to  leave  to  the  jury,  whether 
it  was  what  the  defendant  was  charged 
with  saying,  or  what  he  himself  said  he 
did  say.  J 

Alexander  v.  The  North  Eastern  Rail- 
way Company  (2).  In  the  present  case 
the  words  as  set  out  in  the  statement  of 
claim  are  clearly  actionable,  but  the  words 
the  defendant  sets  out,  and  for  which  he 
claims  privilege,  are  not  actionable  with- 
out innuendo.  He  wants  the  jury  to  con- 
sider matter  wholly  irrelevant;  whether 
the  words  he  says  he  used  are  true  in  fact 
is  immaterial.  The  plaintiff  cannot  join 
issue  on  these  words  unless  he  goes  to  the 
jury  on  an  issue  disclosing  no  cause  of 
action.  The  defendant  may  plead  "not 
guilty  "  as  to  part,  and  justify  as  to  the 
rest.  There  is  no  reason  why  the  plaintiff 
should  embark  upon  words  the  defendant 
says  he  said. 

Temple  Franks,  for  the  defendant. — 
The  present  case  differs  from  B'»'embridge 
V.  Latimer  (1).  Here  the  plaintiff  sues 
on  a  private  conversation,  and  the  defen- 
dant says  such  conversation  did  take 
place,  but  the  plaintiff  has  represented  it 
inaccurately.  Here  the  conversation  is 
identified,  and  it  is  submitted  the  defen- 

(1)  12W.  R.  878. 

(2)  34  Law  J,  Kep.  Q.B.  152. 
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dant  is  entitled  to  say  he  did  not  use  the 
words  charged,  and  is  also  entitled  to  set 
up  what  he  did  say — which  he  can  bring 
witnesses  to  prove.  This  mode  of  plead- 
ing is  the  only  way  in  which  he  can  say  he 
is  prepared  to  justify  certain  words.  Under 
the  present  practice  all  the  plaintiff  has  to 
do  is  to  prove  the  substance,  he  is  not  now 
tied  down  to  prove  the  actual  words.  The 
plaintiffs  difficulty  is  that  he  did  say  cer- 
tain words  bearing  on  the  fact  here,  which 
he  desires  to  set  out. 

[Lord  Coleeidge,  C.J. — Brembridge  v. 
Latimer  (1)  is  exactly  in  point.] 

The  distinction  is  that  here  the  defen- 
dant sets  up  nothing  additional.  He  can- 
not pick  out,  and  justify  or  deny,  individual 
words  in  the  plaintiffs  statement  of  the 
slander,  because  they  are  not  separable. 
The  version  the  defendant  gives  of  the 
slander  overlaps  the  version  given  by  the 
pladntiff.  It  is  submitted,  on  the  autho- 
rity of  Millington  v.  Loring  (3),  that  the 
defendant's  allegation  of  the  words  he 
used  do  not,  under  the  present  Orders  and 
Rules,  tend  to  prejudice  or  embarrass  the 
fair  trial  of  the  action — Whitney  v.  Moig- 
nard  (4).  The  truth  of  these  allegations  of 
the  defendant  goes  to  damages  in  mitiga- 
tion. Lastly,  the  defence  is  in  accordance 
with  Order  XIX.  rule  4,  and  it  is  submitted 
the  decision  of  the  learned  Judge  at 
chambers  was  right,  and  must  be  upheld. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  this  appeal  must  be  allowed.  The 
paragraphs  of  the  defence  giving  the  de- 
fendant's version  must  be  struck  out.  In 
the  old  common  law  action  of  libel  and 
slander,  pleadings  of  this  kind  would  have 
undoubtedly,  under  the  practice  then  in 
vogue,  have  been  held  to  be  embarrassing. 
Here  there  are  three  or  four  pages  of  a 
printed  defence  which  merely  amount  to 
this,  that  the  words  charged  were  not  used. 
The  whole  point  of  this  case,  however,  is, 
did  the  defendant  speak  the  words  he  is 
charged  with ;  and,  if  so,  were  they  true  ? 
This  being  the  defence,  it  ought  to  have 
been  pleaded  by  way  of  simple  denial. 
As  the  pleadings  stand,  this  is  not  arrived 

(3)  50  Law  J.  Rep.  Q.B.  214;  Law  Rep. 
6  Q.B.  D  190. 

(4)  59  Law  J.  Rep.  Q.B.  324;  Law  Rep. 
34  Q.B.  D.  630. 


at.  The  statement  of  claim  charges  tb&t 
certain  words  are  slanderous,  and  there- 
fore actionable.  The  only  way  to  meet 
this  is  for  the  defendant  to  plead  "  I  did 
not  say  the  words,"  or  "  I  said  them  on 
an  occasion  which  j  ustified  me."  But  here 
the  defendant  has  done  something  dif- 
ferent ;  he  says,  "  what  I  did  say  I  set  out, 
and  what  I  set  out  is  true."  He  gives  a 
different  version  of  the  conversation,  and, 
adopting  it  as  his  own  version,  says  it  is 
true.  If  his  version  be  substantially  the 
same  as  that  set  out  in  the  statement  of 
claim,  why  should  he  not  set  up  whatever 
his  defence  may  be  to  it  ?  If,  on  the  other 
hand,  his  version  be  substantially  different, 
why  should  he  not  deny  the  words  charged? 
The  trial  of  cases  of  this  kind  would  be 
infinitely  embarrassed  if  a  defendant  had 
a  right  to  say,  "  I  did  say  something;  it 
was  as  follows"  (setting  out  the  conversa- 
tion), "  and  it  was  true."  Were  such  a  mode 
of  pleading  to  be  allowed,  the  difficulty 
would  be  as  to  what  was  the  L<«ue  for  the 
jury,  I  am  of  opinion  that  the  original 
order  of  the  Master  must  be  restored,  and 
these  paragraphs  of  the  defence  struck 
out. 

Smith,  L.J. — I  am  of  the  same  opinion. 
Under  the  old  practice,  in  an  action  for 
slander,  the  plea  of  "  Not  guilty "  would 
have  sufficed,  and  if  the  words  alleged 
were  not  in  substance  proved  the  defen- 
dant would  have  succeeded.  The  old  plea 
of  "  Not  guilty  "  has  gone,  and  what  have 
we  here  %  The  defendant,  in  a  very  long 
defence,  has  contrived  to  set  .up,  in  answer 
to  words  charged  by  the  plaintiff  which 
are  clearly  defematory,  a  very  different 
version  indeed.  The  defendant  does  not 
say  he  did  not  use  the  words  charged ;  but 
that  he  did  say,  in  effect,  "  Your  men  were 
rogues,  and  not  you  ;  and  that  is  what  I 
did  say,  and  it  is  true."  All  the  pleading 
amounts  to  is  that  the  men  were  rogues. 

Appeai  aOotoed, 

Solicitors — Lewis  &  Lewis,  for  plaintiff;  Emmet, 
Son,  Stubbs  &  Co.,  for  defendant. 
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[IN    THE   COURT   OF   APPEAL.] 

f  GRAHAM  AND  WIFE  V.  THE 
<  MAYOR  ETC.  OF  NEW- 
(^     CASTLE-UPON-TYNE.* 


1893. 
March  14,  15 


Highway — Liinitation  of  Action — Sur- 
veyor of  Highways — Local  Authority — 
Highuxxy  Act,  1835  (5  <^  6  Vict.  c.  60),  sa, 
26  and  109— Public  Health  Act,  1875  (28 
4r  29  Vict.  c.  55),  ss.  6,  144,  and  264. 

An  urban  authority  wlio  by  virtus  of  a 
local  Act  were  already,  before  the  pas&ing 
of  the  FvMic  Health  Act,  1875,  8. 144,  sur- 
veyors of  highways,  were,  in  respect  of  an 
act  done  by  them  as  such  surveyors,  sued 
more  than  three  months,  but  less  tJian  six 
months,  after  the  cause  of  action  arose  : — 
Held,  that  the  rights  arid  liabilities  of  the 
urban  authority  when  acting  as  such  sur- 
veyors were  governed,  not  by  the  provisio7is 
of  the  Public  Health  Act,  1875,  but  by  those 
of  the  Highway  Act,  1835,  and  that  as  Hie 
three  montlis  limited  by  section  lOd  of  the 
Act  o/*1836  f<yr  actions  against  surveyors 
of  highways  for  anything  done  under  tJuU 
Act  had  expired,  the  action  was  too  late. 
Burton  v.  The  Mayor  of  Salford  (52  Law 

J.  Rep.  Q.B.  668 ;  Law  Rep.  11  Q.B.  D. 

1"^^)  followed. 

Taylor  v.  The  Meltham   Local  Board 

(47  Law  J.  Rep.  C.P.  12)  and  Kay  v.  The 

Atherton   Local  Board   (42  J.   P.   792) 

overruled. 

Appeal  from  the  decision  of  a  Divisional 
Court. 

The  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  the 
plamtiflTswife.  Onthe  22nd  January,  1892, 
the  plaintiff,  while  driving  With  his  wife 
down  Dalton  Street  in  Newcastle-upon- 
Tyne,  drove  into  a  heap  of  snow,  two  hun- 
dred yards  long  and  six  feet  high,  which 
had  been  removed  by  the  defendants,  as 
surveyors  of  highways,  from  other  streets 
and  heaped  up  in  Dalton  Street.  Both 
the  plaintiff  and  his  wife  were  thrown  out 
of  the  vehicle,  and  the  latter  was^  injured. 
The  defendants  were  made  surveyors  of 
highways  by  section  17  of  the  Newcastle- 
upon-Tyne  Improvement  Act,  1863  (16  & 
17  Vict.  c.  clxxxii.),  which  provides  that 
"  the  council,  and  none  other,  shall  be  sur- 

*  Curatn,  Lord  Esher,  M.R.,  Lindley,  L.J.,  and 
Lopes,  L.J. 


veyors  of  all  highways  within  the  borough, 
and  shall  have  all  such  powers  and  au- 
thorities, and  be  subject  to  all  such  liabili- 
ties as  surveyors  of  highways  are  invested 
with  and  subject  to  by  virtue  of  the  laws 
for  the  time  being  in  force."  The  action 
was  commenced  in  the  Newcastle-upon- 
Tyne  County  Court  on  the  13th  of  July, 
1892,  and  at  the  trial  the  County  Court 
Judge  held  that  the  defendants  were  guilty 
of  negUgence,  and  that  there  was  no  con- 
tributory negligence  on  the  part  of  the 
plaintiffs ;  but  he  entered  judgment  for  the 
defendants,  upon  the  ground  that  under 
section  109  of  the  Highway  Act,  1836  (1), 
the  action  ought  to  have  been  commenced 
within  three  calendar  months  after  the 
cause  of  action  arose,  inasmuch  as  the 
defendants  when  they  removed  the  snow 
were  acting  under  the  powers  conferred 
by  section  26  of  the  BUghway  Act,  1835 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Cave,  J.)  af^med  the  decision 
of  the  County  Court  Judge,  but  upon 
another  ground — namely,  that  upon  the 
authority  of  Mason  v.  The  Birkenhead 
Improvement  Commissioners  (2),  a  decision 
from  which  they  dissented  but  could  not 
distinguish,  no  sufficient  notice  of  action 
had  been  given  by  the  plaintiffs  to  the 
defendants. 

The  plaintiffs,  by  leave  of  the  Court, 
appealed. 

Lowenthal,  for  the  plaintiffs. — The  de- 
fendants had  no  right  to  leave  the  snow  in 
the  street,  and  directly  their  surveyor  had 

(1)  6  &  6  Will.  4.  c.  50.  8.  109  :  "  No  action  or 
snit  shall  be  commenced  against  any  person  for 
anything  done  in  pursuance  of  or  under  the 
authority  of  this  Act  until  one  calendsu:  month's 
notice  [see  5  &  6  Vict.  c.  97.  s.  4]  has  been  given 
thereof  in  writing  to  the  .  .  .  person  against 
whom  such  action  is  intended  to  be  brought 
. .  .  nor  after  three  calendar  months  next  after 
the  fact  committed  for  which  such  action  or 
suit  shall  be  so  brought." 

Section  26  :  "  If  any  impediment  or  obstruc- 
tion shall  arise  in  any  highways  from  accumula- 
tion of  snow,  ...  or  from  any  other  cause,  the 
surveyor  is  required  from  time  to  time,  and 
within  twenty-four  hours  after  notice  thereof 
from  any  Justice  of  the  peace  of  the  county  in 
which  the  parish  may  be  situate,  to  cause  the 
same  to  be  removed." 

(2)  6  Hurl.  &  N.  72;  29  Law  J.  Rep.  Exch. 
407. 
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deposited  the  snow  he  ceased  to  act  under 
the  Highway  Act,  1835 ;  and  consequently 
section  109  of  that  Act,  which  limits  the 
period  within   which  an  action   can   be 
brought  against  a  person  acting  under  the 
statute,  does  not  apply.     The  real  ques- 
tion is  whether  TayUyr  v.   The  MeUkam 
Local  Board  of  HeaUh  (3),  together  with 
Kay  V.    The  Atherton  Local   Board  (4) 
or  Burton  v.  The  Mayor  of  Saiford  (5), 
is  to  be  followed,  because  the  first  two 
casas  are  in  conflict  with  the  last.     The 
Public    Health    Act,    1875,    has  recon- 
stituted   the    corporation,    and    by   sec- 
tion  144  has  made   them  surveyors  of 
highways,  so  that  anything  done  by  the 
corporation    as    surveyors    of    highways 
would  be  done  under  that  Act,  and  not 
under  the  Highway  Act,  1836.     Section  6 
of  the  Public  Health  Act,  1875,  brings 
this  corporation  within  the  provisions  of 
that  Act.     Section  42  gives  them  power 
to  clednse  the  streets ;  section   44   em- 
powers them  to  make  by-laws  with  refer- 
ence to  the  removal  of  snow ;  section  144 
expressly  creates  them  surveyors  of  high- 
ways ;  section  340  contains  a  saving  clause 
for  proceedings  imder  local  Acts ;  and  sec- 
tion 264  limits  the  period  for  bringing  an 
action  for  anything  done  under  the  Act 
to  six  months  next  after  the  accruing  of 
the  cause  of  action.     The  eiSect  of  section 
144  is  to  incorporate  the  Highwav  Act, 
1835,  into  the  Public  Health  Act,*'l875, 
and   the  provision   with   regard    to   the 
limitation  of  actions  in  the  Act  of  1876 
would  apply. 

!  Davie  v.    Curling   (6)   and   Jtidge  v. 
mea  (7)  were  also  referred  to.] 
C/ianneUy  Q.C,  and  Strachan,  for  the 
defendants,  were  not  called  on. 

TjOrd  Esheb,  M.R. — It  seems  to  me 
tLat  in  this  case  we  must  say  whether 
we  agree  with  the  decision  of  the  Common 
Pleas  Division  in  Taylor  v.  The  MeUham 
Local  Board  (3),  or  with  that  of  Mr.  Jus- 
tice Cave  in  Burton  v.  The  Mayor  ofSal- 

(3)  47  Law  J.  Rep.  C.P.  12  . 

(4)  42  J.  P.  792. 

(5)  62  Law  J.    Rep.    Q.B.    668 ;   Law   Rep. 
11  Q.B.  D.  286. 

(6)  8  Q.B.  Rep.  286;  15  Law  J.  Rep.  Q.B.  66. 

(7)  40  Law    J.    Rep.  Q.B.   287;   Law  Rep. 
6  Q.B.  724. 


ford  (6).     It  is  true  that  in  the  latter  case 
Mr.  Justice  Cave  endeavoured  to  distin- 
guish it  from  Taylor  v.  The  MeUham  Local 
Board  (3),  but  I  candidly  say  that  even  if 
it  had  been  necessary  to  distinguish  it, 
the   distinction   is,   in   my  opinion,  one 
without  a  difference.     The  Public  Health 
Act,  1875,  which  makes  corporations  sur- 
veyors of  highways  within  their  own  dis- 
tricts, does  not  repeal,  or  attempt  to  repeal, 
the  Highway  Act,  1835 ;  all  that  it  does 
with  regard  to  highways  is  to  make  cer- 
tain corporations  surveyors  of  highways 
within  their  own  districts,  and  it  leaves 
all  other  surveyors  of  highways  untouched. 
The  Public  Health  Act,  1875,  does  not 
give  any  powers  to  surveyors  of  highways 
which  they  did   not    possess  before  the 
passing  of  that  Act,  and  it  leaves  them  to 
act  under  the  Highway  Act.     A  corporate 
surveyor  of  highways  called  into  existence 
by  the  Public  Health  Act,  1875,  is  only  a 
surveyor  of  highways,  and  every  act  done 
by  a  corporation  as  such  surveyor  is  done 
under  the  Highways  Act,  1835;  and  the 
rights  and  liabilities  of  the  corporation 
are  governed,  not  by  the  Public  Health 
Act,  1875,  but  by  the  Highway  Act,  1835. 
The  corporation,  therefore,  are  entitled  to 
all  the  privileges  conferred  by  the  High- 
way Act,  1835,  and  an  action  in  respect 
of  something  done  by  them  as  surveyors 
of  highways  must  be  brought  within  the 
period  limited  by  section  109  of  that  Act 
— namely,  within  three  months  next  after 
the  cause  of  action  arose,  and  not  within 
six  months,  the  time  limited  by  section 
264  of  the  Public  Health  Act,  1875.    I 
adopt  the  reasoning  in  the  judgment  of 
Mr.  Justice  Cave  in  Burton  v.  The  Mayor 
of  Saiford  (6),  and,  applying  it  to  the 
present   case,  I   say  that  the  period  of 
limitation  of  the  action  is  three  months. 
This  case  might  also  be  decided  upon  the 
narrow  ground  that  the  snow  was  removed 
from  the  streets  under  the  powers  con- 
ferred by  the  Highway  Act,  1835,  and 
that  consequently  the    limitation    men- 
tioned in  section  109  of  that  Act  applied ; 
but  I  prefer  to  base  my  decision  upon  the 
broad  ground  that  for  every  act  done  by 
a  corporation  as  surveyors  of  highways, 
their  rights  and  liabilities  are  governed  by 
the  Highway  Act,  1835.     I  am  unable  to 
agree  with  Taylor  v.  The  MeUham  Local 
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Graham  v.  Mayor  Jto.  of  Nencastle-upon-Tynet 
Board  (3),  which,  together  with  Kay  v. 
The   AtherUm  Local  Board  (4),  must  be 
overruled. 

liiNDLET,  L.  J. — I  am  of  the  same  opi- 
nion. The  defendants  here  were  acting 
under  the  provisions  of  the  Highway  Act, 
1835,  and  not  under  those  of  the  Public 
Health  Act,  1875.  They  are  constituted 
surveyors  of  all  highways  within  the 
borough  under  their  local  Act,  and  that 
makes  the  case  exactly  like  that  of  Burton 
V.  Tht  Mayor  of  Salford  (5).  I  think 
that  the  true  construction  of  these  Acts  is 
that  put  upon  them  by  Mr.  Justice  Cave 
in  that  case. 

Lopes,  L.J. — By  section  144  of  the 
Public  Health  Act,  1876,  urban  autho- 
rities are  made  surveyors  of  highways, 
and  when  so  constituted  they  act  in  the 
same  way  as  the  old  surveyors  of  high- 
ways under  the  Highway  Act,  1835. 
That  would  be  sufficient  to  decide  the 
present  case,  but  it  is  to  be  observed  that 
the  proceedings  here  were  expressly  taken 
by  the  defendants  under  section  26  of  the 
Highway  Act,  1835,  which  provides  for 
the  removal  of  any  impediment  or  ob- 
struction arising  in  highways  from  ac- 
cumulation of  snow,  and  the  period  of 
limitation — namely,  three  months — pro- 
vided in  section  109  would  apply.  I  take 
it  that  the  true  principle  to  be  applied  is 
that  when  a  public  officer  acts,  or  bonafde 
believes  that  he  is  acting,  under  a  particu- 
lar statute,  then  he  is  entitled  to  the  pro- 
tection given  by  the  statute.  I  agree  with 
what  has  been  said  as  to  Taylor  v.  TAe 
MMiam  Local  Board  (3)  and  Burton  v. 
The  Mayor  of  Salford  (5).  I  am  unable 
to  agree  with  the  former,  but  I  agree 
with  the  latter  of  those  two  cases.  The 
case  of  Kay  v.  The  At/ierton  Local  Board 
(4)  fjEdls  with  the  former,  and  must  also 
t»  overruled. 

Appeal  dismissed. 

Solicitors— T.  W.  Bossiter,  agent  for  Hoyle, 
Shipley  &  Hoyle,  Newcastle,  for  plaintiifs; 
Collyer-Bristow  &  Co.,  agents  for  Hill  Motum, 
town  clerk,  Newcastle,  for  defendants. 
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OHARA,    MATTHEWS   AND   COM- 
PANY   V,    ELLIOT. 


Practice  —  Costs — Taxation — Refresher 
— Period  of  Five  Hours — Clear  Day — Dis- 
cretion ofMoMer — Order  LKV.  rule  48. 

A  case  lasted  four  hours  and  a  qtiarter 
on  the  first  day  and  five  and  three  quarter 
hours  on  ike  second  day : — Held,  tluU  wider 
the  provisions  of  Order  LKV.  rule  48  the 
Master  should  allow  counsel  a  refresher. 

The  Courier  (61  Law  J.  Rep.  P.,  D.  k 
A.  W)  followed. 

Appeal  from  the  order  of  the  Master 
refusing  to  allow  refi'esher  fees  to  counsel 
as  between  party  and  party  under  the 
following  circumstances.  The  case  lasted 
four  and  a  quarter  hours  on  the  first  day, 
and  five  and  three  quarter  hours  on  the 
second  day. 

Wright,  J.,  referred  the  application  to 
the  Court. 

Trevor  White,  for  the  appellant. — The 
Master  refused  to  allow  a  refresher,  on 
the  ground  that,  by  the  provisions  of  Order 
LXV.  rule  48,  a  refresher  cannot  be 
allowed  until  a  clear  day  of  the  week  has 
elapsed  after  at  least  five  hours  on  the 
first  day,  or  five  hours  made  up  on  the 
first  and  second  day.  This  is  not  the 
meaning  of  the  rule ;  clear  day  means  a 
"clear  day's  time."  It  is  true  that  this 
construction  was  placed  upon  the  rule  in 
Walker  v.  Tlie  Crystal  Palace  Gas  Company 
(1),  but  the  balance  of  authority  is  against 
this  view.  The  rule  defines  the  length  of 
the  first  day  as  five  hours,  and  is  silent  as 
to  the  length  of  the  day  after  the  first 
five  hours  have  been  made  up,  when  a 
new  day,  with  the  right  to  a  refresher, 
begins. 

[He  cited  Gibbs  v.  Barrow  (2),  The 
Courier  (3),  Collins  v.  Worley  (4),  and 
Boswell  V.  Coaks  (5).] 

Wildey   Wright,  for  the  respondent. — 

(1)  60  Law  J.  Rep.  Q.B.  781 ;  Law  Rep. 
[1891]  2  Q.B.  300. 

(2)  30  Bol.  J.  538. 

(3)  Law  Rep.  [1891]  P.  356. 

(4)  61  Law  J.  Rep.  P.,  D.  &  A.  11 ;  Law 
Times,  748. 

(5)  57  Law  J.  Rep.  Chanc.  101 ;  Law  Rep. 
36  Ch.  D.  444. 
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(THara,  Matthews  3f  Co,  v.  Elliot, 
The  meaning  of  the  rule  is  clear.     In  any 
case  the  allowance  of  a  refresher  is  in  the 
discretion  of  the  Master. 

[Day,  J. — The  amount  of  the  refresher 
is  discretionary,  but  the  right  to  refresher 
is  statutory.] 

The  word  "  clear  "  means  "  separate  " 
day. 

TrtvoT  White,  in  reply. 

Day,  J. — This  case  is  not  free  from  diffi- 
culty. I  am  not  absolutely  satisfied  that  the 
construction  of  the  rule  we  are  about  to 
adopt  is  right,  but  any  other  construction 
woiild  lead  to  injustice ;  I  therefore  feel 
justified  in  adopting  the  somewhat  subtle 
suggestion  of  my  brother  Collins.  The 
object  of  the  rule  is  to  prevent  refreshers 
from  being  granted  where,  though  a  case 
lasts  but  a  short  time,  it  is  not  finished  on 
the  first  day  of  trial — as,  for  instance, 
when  a  case  begins  late  in  the  afternoon 
of  one  day,  and  is  finished  the  next 
morning.  The  intention  of  the  rule  is  to 
fix  a  period  of  time  before  the  right  to 
refreshers  should  begin,  though  this  is  not 
expressed  in  the  clearest  manner  :  "When 
any  cause  ....  is  ...  .  heard  upon 
viva  voce  evidence  in  open  Court.  .  .  ." 
This  part  of  the  rule  applies  to  actions 
at  common  law,  and  does  not  apply  to 
Chancery  actions,  where  evidence  in  chief 
always  used  to  be,  and  often  now  is,  taken 
on  affidavit.  "  If  the  trial  shall  extend 
over  more  than  one  day,  and  shall  occupy 
either  on  the  first  " — what  1 — "  more  than 
five  hours."  That  is  a  provision  that 
there  should  be  no  refresher  for  a  day  of 
over  five  hours,  provided  the  case  only  lasts 
one  day. "  But  if  the  case  lasts  more  than 
one  day  and  more  than  five  hours,  then 
the  rule  provides  that  the  day  of  five 
hours  may  be  made  up  by  work  done 
partly  on  one  day  and  partly  on  another. 
"  Clear  day  "  in  the  rule  must  mean  a  day 
in  some  sense  distinguishable  from  the 
day  before.  It  need  not  begin  on  another 
day  of  the  week,  but  it  cannot  begin  on  a 
second  day  until  the  five  hours  have  been 
exhausted.  Sir  Charles  Butt  took  this 
view  in  T?ie  Courier  (3),  and  this  con- 
struction avoided  the  obvious  injustice  of 
the  construction  of  the  rule  adopted  in 
Walker  v.  The  Crystal  Palace  Gas  Company 


Collins,  J. — It  is  necessary  to  oonads 
the  probable  intention  of  the  Legislature  ia 
construing  the  meaning  of  this  rule.  Om 
thing  is  clear,  no  refresher  is  to  be  allowed 
for  less  than  five  hours'  work.  It  may  be 
that  if  the  five  hours  were  all  included 
in  one  day,  refreshers  could  not  be  allowpd 
for  any  further  time  on  that  day ;  bnt 
upon  that  I  express  no  opinion.  The 
Legislature  has  provided  that  one  day 
may  be  made  up  by  work  done  partly  on 
one  day  and  partly  on  another.  Then,  if 
there  is  a  claim  for  a  refresher,  the  answer 
will  be,  "  You  must  shew  a  clear  day  sub- 
sequent to  that  on  which  the  five  hours 
expired."  To  this  the  reply  would  be  ^t 
that  was  a  clear  day  if  it  was  a  different 
day  of  the  week  irom  the  day  of  the 
first  hearing  on  which  work  was  done  in 
the  case  after  the  expiration  of  the  residue 
of  the  five  hours  required  by  the  rule. 
The  second  day  is  not  a  clear  day  if  the 
time  occupied  on  it  together  with  the  time 
occupied  on  the  first  day  does  not  make 
up  the  required  period  of  five  hours.  But 
it  may  be  deemed  a  clear  day  in  respect 
of  so  much  time  as  is  left  after  the  &^ 
hours  have  been  made  up.  The  second 
part  of  the  rule  shews  that  this  is  the  true 
construction.  It  deals  with  cases  where 
the  evidence  is  not  taken  viva  voce.  There 
is  no  principle  to  account  for  any  differ- 
ence in  treatment  between  cases  where 
the  evidence  is  viva  voce,  and  cases  where 
it  is  not,  and  probably  none  was  intended. 
The  words  are :  "  The  like  allowances  may 
be  made  where  the  evidence  in  chief  is 
not  taken  viva  voce,  if  the  trial  or  heanng 
shall  be  substantially  prolonged  beyond 
such  period  of  five  hours,  to  be  so  com- 
puted as  aforesaid,  by  the  cross-examina- 
tion of  witnesses  whose  affidavits  or  depo- 
sitions have  been  used."  This  seems  to 
me  to  shew  that  the  fiumers  of  the  rule 
intended  the  right  to  refreshers  to  arise 
after  the  termination  of  the  five  hours, 
and  also  indicates  their  belief  that  the 
former  part  of  the  rule  had  already  made 
that  provision.  Although  the  decision  or 
the  Court  in  this  case  does  not  follow 
Walker  v.  The  Crystal  Palace  Gas  Companj/ 
(1),  it  is  supported  by  the  judgment  of  Sir 
Charles  Butt  in  The  Courier  (3),  and  the 
decision  of  Mr.  Justice  Grantham,  aft«r 
consultation  with  another  Judge,  in  0w08 
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O'Mara,  Matthem  4*  Ck>.  v.  Elliot. 
V.  Ba/rrow  (2),  and   another  decision  by 
MLr.   Justice  Chitty.     The  weight  of  au- 
thority, therefore,  and  of  common  sense 
BU^  in  favour  of  allowing  the  appeal. 

Appeal  allowed. 

Solicitors— A.  M.  Bradley,  for  appellants ;  S.  W. 
Hiley,  for  respondent. 
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T  b     1*3    [  ROWLAND   V.    PEITCHARD. 

Parliament — Borough  Vote — Borough 
Occupation — Franchise  —  Residence  of  a 
Cathedral  Canon  for  Three  Montlis  in  the 
Year — Representation  of  the  People  Act^ 
1884  (48  Vict,  c.  3),  ss.  5,  7,  suh-s,  7— 
Reform  Act,  1832  (2  <^  3  Will  4.  c.  46), 
«.  27. 

Four  canons  of  a  cathedral  chapter  occu- 
pied   in  turn   the  one    hov^e  v^ed  as  a 
canonry.     Each  canon  was  ordy  required 
by  the  cathedral  statutes  to  reside  for  three 
months  in  the  year  for  the  purpose  of  his 
ecclesiastical  duties.     By  mutual  arrange- 
ment the  four  canons  severally   occupied 
the  house  for  three  months  exclusively  in 
th^  year,  coming  into  residence  one  after 
another  at  the   expiration  of  the  several 
periods  of  three  months.      Two  of  tliese 
canons  claimed  to  he  registered  on  the  list 
of  Parliamentary  voters  : — Held,  that  they 
were  not  entitled   to   be  so  registered,  as 
neitlier  had  occupied   the  premises  either 
jointly    or    severally  for    the    qualifying 
period  oftuxlve  months,  vnthin  the  terms  of 
^  Representation  of  the  People  Act,  1884, 
M.  5,  7,  sub-s.  7. 

Appeal  against  a  decision  of  the  Re- 
vising Banister  for  the  borough  of  Bangor, 
disallowing  objections  taken  to  the  names 
of  two  canons  of  the  cathedral  chapter  of 
^ngor,  on  the  ground  that  neither  had 
occupied  the  qualif3dng  premises — a  house 
in  the  borough  called  "  The  Canonry  " — 
for  twelve  months  from  the  preceding 
15th  of  July  (1). 

(1)  The  Representation  of  the  People  Act» 
i884,  8.  5  :  •»  Every  man  occapying  any  land  or 


There  were  four  canons  belonging  to 
the  chapter,  each  of  whom  was  required 
for  the  purposes  of  his  office  to  reside  in 
the  canonry  for  three  months  in  every 
year. 

The  following  Case  was  stated  by  the 
Revising  Barrister  : 

"At  a  Court  held  at  Bangor,  on  the 
26th  day  of  September,  1892,  by  me, 
Thomas  Jones,  Esquire,  the  barrister  ap- 
pointed to  revise  the  list  of  votes  for  the 
election  of  a  member  to  serve  in  Parlia- 
ment for  the  contributory  borough  of 
Bangor  aforesaid,  W.  Huw  Rowland 
objected  to  the  name  of  D.  W.  Thomas 
being  retained  on  the  division  of  West 
Ward  List  as  a  Parliamentary  elector  for 
the  said  borough  and  as  a  burgess  for  the 
municipal  borough  of  Bangor,  on  the 
following  grounds — namely, 

"1.  That  he  was  not  on  the  1 5th  of  July 
last  an  occupier  of  the  qualifying  pre- 
mises, and  had  not  then  been  an  occupier 
of  the  qualifying  premises  for  the  whole 
of  the  twelve  months  immediately  pre- 
ceding that  day. 

"  2.  That  he  did  not  during  the  qualify- 
ing period  occupy  as  owner  or  tenant  of 
the  qualifying  premises. 

tenement  in  a  connty  or  borough  in  the  United 
Kingdom,  of  a  clear  yearly  value  of  not  less 
tban  102.,  shall  be  entitled  to  be  registered 
to  vote  at  an  election  for  such  couuty  or 
borough  in  respect  of  such  occupation,  subject 
to  the  like  conditions  respectively  as  a  man  is 
at  the  passing  of  this  Act  entitled  to  be  regis- 
tered as  a  voter,  and  to  vote  at  an  election  for 
such  county  in  respect  of  the  county  occupa- 
tion franchise,  and  at  an  election  for  such 
borough  in  respect  of  the  borough  occupation 
franchise." 

S.  7,  sub-8.  7 :  "  The  expression  *  borough 
occupation  franchise'  means  as  respects  Eng- 
land the  franchise  enacted  by  the  twenty-seventh 
section  of  the  Act  of  the  sessions  of  the  second 
and  third  years  of  the  reign  of  King  William  the 
Fourth,  chapter  forty-five." 

2  &  3  Will.  4.  c.  45.  s.  97 :  *'  That  in  every 
city  or  borough  ....  every  male  person  of 
full  age  who  shall  occupy  within  such  city  or 
borough  ....  as  owner  or  tenant,  any  house, 
warehouse,  counting-house,  shop,  or  other 
building,  being,  either  separately,  or  jointly 
with  any  land  within  such  city,  or  borough,  or 
place  occupied  therewith  by  him  as  owner,  or 
occupied  therewith  by  him  as  tenant  under  the 
same  landlord,  of  the  clear  yearly  value  of  not 
less  than  ten  pounds,  shall  ....  be  entitled 
to  vote,"  &c. 
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Rowland  v.  Pritchard. 

"  The  said  W.  Huw  Rowland,  also  at  the 
said  Court,  objected  in  like  form  to  the 
name  of  Eleazer  Williams  being  retained 
upon  the  said  list. 


"The  names  and  qualifications  of  the 
said  Eleazer  Williams  and  D.  W.  Thomas 
stood  upon  the  said  list  in  the  followlDg 
form — namely  : 


Williams,  Eleazer 
Thomas,  D.  W. 


Rectory,  Llangefni 
St.   Ann's  Vicarage, 
Llandegai. 


"  It  was  proved  by  evidence  given  before 
me  at  the  said  Court  that  the  premises 
were  occupied  by  the  said  D.  W.  Thomas 
and  Eleazer  Williams,  Canons  of  Bangor, 
and  by  two  other  canons,  and  that  each  of 
such  four  canons  usually  occupied  the 
premises  as  a  resident  canon  for  three 
months  in  every  year,  by  voluntary  agi'ee- 
ment  between  themselves,  according  to 
their  convenience  respectively ;  and  that 
in  case  of  need,  or  according  to  such 
agreement  and  their  convenience  respec- 
tively, each  and  every  of  them  the  said 
four  canons  might  and  would  himself 
alone  occupy  the  whole  of  the  said  pre- 
mises for  more  than  three  months  in  any 
year  or  for  the  whole  of  any  year;  and 
that  the  premises  were,  according  to  the 
agreement  in  force,  during  the  qualifying 
period  in  the  exclusive  personal  occupa- 
tion of  the  said  Canon  D.  W.  Thomas 
during  three  months  in  the  qualifying 
year,  and  that  he  did  not  personally 
occupy  the  qualifying  premises  during  any 
other  part  of  the  qualifying  period  ;  and 
that  the  said  Canon  Eleazer  Williams 
and  the  other  canons  in  like  manner 
occupied  the  said  premises,  each  occupying 
for  three  months.  And  that  the  premises 
were  from  time  to  time,  between  the 
going  out  of  one  canon  and  the  coming  in 
of  another,  in  the  care  of  a  servant  em- 
ployed by  the  said  four  canons  as  a 
servant  of  each  and  every  of  them ;  and 
that  it  was  the  duty  of  such  servant  to 
clean  the  premises  and  make  them  ready 
for  the  incoming  canon,  and  that  each 
canon  when  in  residence  had  his  own 
servants  in  attendance  upon  him ;  and 
that  the  furniture  which  is  at  all  times  on 
the  said  premises  belongs  to  the  said  four 
canons  jointly,  and  that  each  canon  when 
in  residence  had  the  exclusive  use  of  such 
furniture. 

"  I  disallowed  the  said  objections,  and 
decided   that  the   said    D.    W.    Thomas 


House  (joint) 
House  (joint) 


The  Canonrj 
The  Ganonry 


and  Eleazer  WiDiams  respectively  were, 
and  had  been  for  the  whole  of  the  twelve 
months  aforesaid,  occupiers  of  the  said 
qualifying  premises,  and  did  during  such 
period  occupy  the  same  as  owners  or  ten- 
ants respectively,  and  I  retained  the 
names  of  the  said  D.  W.  Thomas  and 
Eleazer  Williams  on  the  said  list  in  the 
form  aforesaid. 

"  The  said  W.  Huw  Rowland  appealed 
against  such  my  decision. 

"  There  was  no  distinction  between  the 
cases  of  the  said  D.  W.  Thomas  and 
Eleazer  Williams,  and  they  ought  to  be 
consolidated. 

"  If  the  Court  reverses  my  said  decision 
the  names  of  the  said  D.  W.  Thomas  and 
Eleazer  Williams  are  to  be  omitted  from 
the  said  list. 

"  If  the  Court  affirms  my  said  deciaon 
the  said  names  are  to  be  retained. 

"  Dated  the  26th  day  of  September, 
1892. 

"  (Signed)  Thomas  Jones, 
Revising  Barrister. 

"  I  appeal  from  this  decision, 

"  (Signed)  W.  Huw  Rowland, 
of  y  Greighoyd  High  Street,  Bangor,  on 
the  List  of  Parliamentary  Electors  and 
Burgesses  in  respect  of  the  occupation  of 
property  situate  within  the  parish  of 
Bangor,  on  Division  1,  West  Ward  of  the 
Contributoiy  Parliamentary  Borough  and 
City  of  Bangor." 

Bryn  Roberta^  for  the  appellant.— There 
has  been  no  occupation  here  for  the  twelve 
months'  qualifying  period  j  or,  if  there  has 
been  such  an  occupation,  it  has  not  been 
an  occupation  as  landlord,  owner,  or  ten- 
ant. There  has  been  no  constructive  occu- 
pation for  the  nine  months  during  which 
either  canon  has  not  been  in  actual  resi- 
dence. Even  assuming  the  canons  to  he 
technically  joint-tenants,  the  arrangement 
for  exclusive  residence  for  three  months 
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debars  them  firom  claiming  as  such.  No 
doubt  the  furniture  is  their  joint  property, 
and  there  is  also  one  housekeeper  for  the 
^whole  year ;  but  each  has  exclusive  use  of 
the  furniture  and  service  during  the  resi- 
dential period.  They  are  not  inhabitant 
occupiers  under  the  terms  of  the  Represen- 
tation Act  of  1 867,  s.  3  (2).  There  has  been 
a  break  of  residence,  as  in  Ford  v.  Pye  (2), 
Dtjurant  v.  Carter  (3),  and  Ford  v.  Barnes 
(4).  There  was  no  power  in  either  canon 
to  return  at  other  times,  nor  were  they 
in  any  sense  joint- tenants  as  defined  in 
Covjper  V.  Fletcher  (5).  There  was  no  suf- 
ficient occupation  of  the  premises — Heaih 
V.  Haynea  (6)  and  Bridgwater  v.  Durant 

Germainej  for  the  respondent. — The  ar- 
gument as  to  residence  has  been  confused 
with  that  as  to  occupation.  All  the  cases 
refer  to  claims  for  the  residential  qualifi- 
cation under  the  Act  of  1867.  The  ques- 
tion here  is  oue  of  occupation. 

[Lord  Colebidge,  C.J. — When  four 
gentlemen  agree  that  one  house  shall  do 
for  four,  and  when  their  necessary  resi- 
dence for  the  performance  of  their  duties 
is  limited  by  statute  to  three  months  each, 
and  when  they  all  agree  to  occupy  such  a 
house  one  after  another,  how  can  there  be 
a  constructive  occupation  of  such  for  the 
whole  year  by  those  who  have  severally 
agreed  not  to  occupy  the  house  for  nine 
months  out  of  the  year  ]] 

Their  agreement  only  refers  to  the  sleep- 
ing accommodation  in  the  house.  They 
are  not  debarred  from  returning  to  the 
house  at  other  times,  should  they  arrange 
to  do  so  among  themselves.  Their  occu- 
pation is  similar  to  that  of  a  set  of 
chambers.  They  are  tenants  put  in  by 
the  chapter — tenants  at  will.  They  retain 
their  right  of  occupation  for  the  whole 
year,  and  adjust  the  exercise  of  that  right 
according  to  their  mutual  convenience. 

(2)  43    Law    J.   Eep.   C.P.  21 ;    Law    Rep. 
9  C.P.  269. 

(3)  43    Law    J.   Eep.    C.P.    17 ;    Law  Rep. 
9  C.P.  261. 

(4)  56   Law    J.    Rep.    Q.B.   24 ;    Law   Rep. 
16  Q.B.  D.  254. 

(5)  6  B.  &  8.  464. 

(6)  3  Com.  B.  Rep.  N.8.  389  ;  27  Law  J.  Rep. 
C.P.  60. 

(7)  11  Com.  B.  Eep.  N.S.  7  ;  31  Law  J.  Rep. 
C.P.46. 

Vol.  62.— Q.B. 
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They  could  break  their  voluntary  agree- 
ment  at  any  time  by  mutual  consent. 
Assume  that  there  was  only  one  canon, 
who  only  resided,  in  fact,  for  three  months, 
and  for  the  other  nine  months  resided  in  a 
rectory  within  seven  miles  of  the  borough, 
he  could  rightly  claim  a  vote  as  occupier 
of  the  canonry. 

Lord  Coleridge,  C.J. — I  think  that 
the  decision  of  the  Revising  Barrister 
was  wrong,  and  that  this  appeal  must  be 
allowed.  The  case  as  stated  refers  to  two 
out  of  four  residentiary  canons  of  the 
Cathedral  Chapter  of  Bangor.  The  canons' 
houses  are  now,  as  in  many  other  cathedral 
towns,  reduced  to  one  house,  in  which  each 
canon  must  reside  for  three  months  in 
every  year  for  the  ministration  of  his 
canonical  duties.  It  might  be  that  in 
former  days,  when  each  canon  had  a  house 
of  his  own,  he  would  in  fact,  and  would 
be  held  to,  occupy  it  for  the  whole  year, 
though  he  were  only  bound  to  reside  there 
for  three  months.  He  would  have  a  right 
to  return  to  it  at  any  time  during  the  year, 
and  the  authorities  go  to  shew  that  that 
would  be  a  sufficient  residence  to  qualify 
for  the  franchise.  But  now,  at  Bangor 
(for  doubtless  good  reasons),  there  is  but 
one  house,  which  the  four  canons  agree 
to  occupy  in  turn  for  three  months  at  a 
time,  and  that  is  severally  their  only  time 
of  its  occupation.  It  may  be  that  some- 
times some  of  them  might  arrange  to 
occupy  it  for  longer  periods  under  certain 
circumstances,  such  as  the  illness  or  en- 
forced absence  of  one  or  other  of  them. 
But  it  has  been  found  by  the  Case  as 
stated  that  this  three  months'  several 
occupation  is  the  substance  of  their  mutual 
arrangement.  It  has  been  found  desirable 
that  this  right  of  occupation  should  be 
exclusively  for  three  months  in  each  case. 
The  whole  object  of  the  arrangement  is 
that  one  house  should  be  found  sufficient 
for  the  body  of  the  chapter,  and  that 
those  who  occupy  it  from  time  to  time 
should  be  the  canons.  If  so,  there  is  an 
end  to  the  case.  The  plan  or  arrangement 
(I  will  not  call  it  an  agreement)  is  that 
only  one  of  these  persons  should  be  in 
residence  at  a  time,  and  that  time  to  be 
for  three  months.  We  are  precluded  from 
holding  that  such  occupation  qualifies  the 
2T 
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occupier  for  the   franchise  in  respect  of 
that  house  by  the  decision  in  Durant  v. 
Carter  (3),  which  is  conclusive.     In  that 
case  it  was  a  rector  who  claimed  to  vote 
for  a  glebe-house,  who  was  living  abroad 
for  a  time    extending    for    nearly  nine 
months.     During  his  absence  this  house, 
which  he  usually  inhabited,  was  occupied 
by  a  curate,  pursuant  to  the  directions  of 
the  bishop.     It  was  held  that  the  rector 
was  not   entitled   to  vote,   either  under 
2   &   3  Will.  4.  c.   45.   s.  27,  or  under 
30  ife  31  Vict.  c.  102.  s.  3.     He  had  there 
denuded  himself,  by  agreement  with  the 
curate,  of  his  right  of  occupation.     It  was 
said  that  his  right  of  occupation  was  re- 
tained by  the  possibility  of  his  returning ; 
but  it  was  held  not  to  be  retained  in  the 
sense   of  giving  him  the  Parliamentary 
franchise.     In  a  sense,  possession  of  the 
premises  was  retained  by  him  as  rector, 
but  not  in  regard  to  payment  of  I'ates  and 
taxes  during  the  time  of  his  absence.    The 
point  was  taken  that  is  taken  here — ^that 
there  was  a  possibility  of  the  claimant  occu- 
pying the  house  during  the  whole  period  of 
qualification,  and  that  a  letting  of  the  house, 
or  an  arrangement   whereby  the   house 
was  otherwise  occupied   for  a  time,  would 
not  deprive  the  claimant  of  his  franchise ; 
but  I  myself,  and  the  then  Mr.  Justice 
Brett,  clearly  held  that  this  point  was  of 
no  avail,   since    the    facts   shewed    that 
there  was  not  a  residence  for  the  quali- 
fying period  within  the  meaning  of  2  & 
3  Will.  4.  c.  45.  s.  27,  or  that  he  was  an 
inhabitant  occupier  within  the  terms  of 
30  &  31   Vict.   c.    102.   8.   3   (2).      The 
decision  is  directly  in   point.     It  was  a 
decision  of  the  old  Court  of  Common  Pleas, 
which  was,  and  is  still,  the  final  authority 
in  these  matters,  and  it  is  one  founded 
in  good  sense  and  of  conclusive  authority. 
Whether  the  canons  here  are  equivalent 
to  tenants  or  not,  it  is  not  material  for 
us  to  decide. 

Wright,  J.,  and  Collins,  J.,  concurred. 
Appeal  alloioed. 

Solicitors — Indermaur  &  Brown,  agents  for 
W.  H.  Rowland,  Bangor;  H.  W.  Chatterton, 
Carnarvon. 
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March  22, 
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THE       TOTTENHAM     LOCAL 
BbABD  V,  WILLIAMSON. 


Local  Government  —  Sewering  and 
Paving  of  Streets — Notice  to  ^'' Owner''-' 
Public  Health  Act,  1875  (38  d-  39  Via.  c. 
55),  8.  4 — Mortgagee  in  Possession, 

By  their  private  Act  a  local  hoard  vxrt 
empowered  to  execute  .works  of  sewemg 
and  paving  in  streets,  and  to  apportm 
among  and  demand  from  the  owners  of 
adjoining  premises  the  estimated  experua. 
The  defendant  was  a  second  mortgagee  of 
houses  abuMing  on  a  street,  and  from  AprU, 
1891,  to  June,  1892,  zoos  in  possession^  aid 
collected  the  rents,  which  he  applied  in 
keeping  down  ovJtgoings  and  the  interest  on 
the  first  m^ortgage.  These  pagments  being 
made,   no  surplus  remained.      In  June, 

1891,  ^  local  board  apportioned  sums  in 
respect  of  estimated  expenses  of  sewering 
and  paving  the  street,  and  demanded  113i 

from  the  defendant  as  his  share.  Thefirti 
mortgagee  entered  into  possession  in  June, 

1892.  The  works  were  not  completed  ttH 
July  or  August  following  : — Held,  thai  the 
defendant  was  "  oumer "  of  the  houses, 
witJiin  the  inle?'pretation  of  section  4  of 
the  Pvhlic  Health  Act,  1875  (embodied  in 
the  private  Act),  and  liable  for  the  estimated 
expenses  apportioned  in  respect  of  them. 

This  action  was  tried  before  Lopes,  L.J., 
without  a  jury.  The  plaintiffs  claimed 
from  the  defendant,  as  owner  of  certain 
adjoining  hoiuses,  a  sum  of  113^.,  which 
had  on  the  2nd  of  June,  1891,  been  appor- 
tioned in  raspect  of  the  estimated  ex- 
penses of  sewering  and  paving  Glenwood 
Road,  Tottenham.  The  defendant  pleaded 
(inler  alia)  that  he  was  not  the  owner  of 
the  houses,  but  only  the  mortgagee  of  the 
owner's  equity  of  redemption.  The  Tot- 
tenham Local  Board  Act,  1890  (53<fe54 
Vict.  c.  ccxliv.),  provided  {inter  alia)  that 
"  In  and  for  the  purposes  of  this  Act 
terms  to  which  meanings  are  assigned  bj 
the  Public  Health  Act,  1875,  have  the 
same  respective  meanings."  The  houses 
in  question  were  subject  to  a  first  mort- 
gage of  1,500^.  The  defendant,  as  second 
mortgagee,  and  for  the  purpose  of  keeping 
alive  his  secimty,  entered  into  possession 
and  collected  the  rents  between  the  7th  of 
April,  1891,  and  the  2nd  of  June,  1892, 
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when  possession  was  taken  on  behalf  of 
the  first  mortgagee.  The  rents  so  re- 
ceived by  the  defendant  were  applied  in 
payment  of  the  ground  rent,  rates,  taxes, 
and  repairs,  and  the  interest  due  on  the 
first  mortgage.  There  was  no  surplus, 
and  the  defendant  received  nothing  on 
account  of  the  interest  due  to  him  on  his 
second  mortgage.  He  was  duly  served 
with  notice  of  the  estimated  apportioned 
expenses  as  "  owner."  Although  the  ex- 
penses had  been  estimated  and  appor- 
tioned in  June,  1891,  the  works  were  not 
commenced  till  May  or  June,  1892,  nor 
completed  till  July  or  August  following. 

By  section  4  of  the  Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  "owner" 
means  the  person  for  "  the  time  being 
receiving  the  rack-rent  of  the  lands  or 
premises  in  connection  with  which  the 
word  is  used,  whether  on  his  own  account 
or  as  agent  or  trustee  for  any  other  person, 
or  who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack- 
rent."  The  question  was  whether  the 
defendant  was  the  owner  of  the  houses 
within  the  interpretation  of  this  section  at 
the  time  the  expenses  were  estimated  and 
apportioned. 

/?.  Cunningham  Glen,  for  the  plaintiffs. 
Wedderhuruj  for  the  defendant. 

Cur,  adv.  wit. 

Lopes,  L.J.  (on  March  27). — The  plain- 
tiflfe  are  a  local  board,  and  claim  firom  the 
defendant  the  amount  of  various  sums  ex- 
pended under  the  provisions  of  their  local 
Act  in  sewering  and  paving.  The  only 
question  which  arises  is  whether  the  de- 
fendant is  an  "  owner "  within  the  terms 
of  the  definition  contained  in  section  4  of 
the  Public  Health  Act,  1875.  The  local 
Act,  which  was  passed  the  1 8th  of  August, 
1890,  by  section  5  provides  that  the  terms 
to  which  meanings  are  assigned  by  the 
Public  Health  Act,  1875,  are  to  have  the 
same  respective  meanings.  Turning  to 
that  Act,  we  find  it  provided  by  section  4 
that, "  if  not  inconsistent  with  the  context, 
the  following  words  and  expressions  have 
the  meanings  hereinafter  respectively  as- 
signed to  them — that  is  to  say,  *  owner ' 
Dieans  the  person  for  the  time  being 
receiving  the  rack-rent  of  the  lands  or 
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premises  in  connection  with  which  the  word 
is  used,  whether  on  his  own  accoimt  or  as 
agent  or  trustee  for  any  other  person,  or 
who  would  so  receive  the  same  if  such 
lands  or  premises  were  let  at  a  rack-rent." 
Now  is  the  defendant  within  this  defini- 
tion ?  Section  103,  sub-section  2,  of  the 
local  Act  is  material  as  to  the  provisional 
apportionment  of  estimated  expenses. 
After  stating  that  the  expenses  incurred 
by  the  local  board  in  executing  private 
street  works  "  shall  be  apportioned  .... 
on  the  premises  fronting,  adjoining,  or 
abutting  on  such  street,"  it  goes  on  to 
provide  that  "  The  surveyor  shall  prepare 
as  respe<?ts  each  street  or  part  of  a  street 
(c)  a  provisional  apportionment  of  the 
estimated  expenses  among  the  premises 
liable  to  be  charged  therewith  under  this 
Act,  .  .  ."  Then  section  110  enacts  that 
"The  owners  of  the  premises  fronting, 
adjoining,  or  abutting  upon  the  streets  or 
street  or  part  shall,  on  demand,  pay  to  the 
local  board  the  amount  of  the  estimated 
expenses  payable  by  them  respectively  as 
ascertained  in  the  said  apportionment; 
and,  on  completion  of  the  final  apportion- 
ment, if  it  shall  appear  that  the  actual 
expenses  of  such  private  street  works  have 
been  less  than  the  estimated  expenses,  then 
the  difierence  between  the  actual  expenses 
and  the  estimated  eiqpenses  shall  be  repay- 
able by  the  local  board  to  the  owners  by 
whom  the  sum  apportioned  by  way  of  esti- 
mated expenses  shall  have  been  paid  ;  and 
in  case  the  actual  expenses  of  such  private 
street  works  shall  have  exceeded  the  esti- 
mated expenses,  then  the  owners  shall,  on 
demand,  pay  to  the  local  board  such  further 
sum  of  money  as,  together  with  the  sum 
already  paid  or  due,  amounts  to  such  actual 
expenses.  ...  If  the  works  are  not  com- 
pleted within  a  period  of  twelve  months 
from  the  date  when  the  amount  of  the 
estimated  escpenses  has  been  paid  to  the 
local  board  by  the  owners  of  any  premises, 
the  local  board  shall  thereafter  pay  or 
allow  to  such  owners  interest  at  the  rate 
of  five  per  cent,  per  annum  on  the  amount 
so  paid  by  them  from  the  time  of  the  pay- 
ment thereof." 

These  clauses  clearly  point  to  the  owners 
as  being  the  owners  of  the  premises  when 
the  expenses  of  the  works  to  be  performed 
are  estimated,  and  not  as  being  the  owners 


Digitized  by 


Google 


324  QUEEN'S  BENCH  DIVISION. 

Tottenham  Local  Board  v.  WiUMvuon. 


[KS. 


when  the  works  are  completed.  This  con- 
struction, therefore,  disposes  of  the  case 
of  The  Queen  v.  The  Svnndon  Local  Board 
(1),  where  notices  had  been  given  under 
section  150  of  the  Public  Health  Act, 
1875,  and  it  was  held  that  such  expenses 
could  not  be  recovered  from  any  one  who, 
though  the  owner  of  the  premises  when 
notice  was  given  by  the  urban  authority, 
had  ceased  to  be  owner  before  the  comple- 
tion of  the  works.  In  the  present  case 
the  defendant  was  put  in  the  >vitness-box, 
and  his  evidence  was  that  Messrs.  Phelps 
&  Margetson,  his  agents,  collected  the 
rents  from  the  7th  of  AprU  to  the  2nd  of 
October,  1891 ;  and  that  he  collected  them 
himself  from  the  last  date  till  the  2nd  of 
June,  1892.  He  received  the  rents  of  all 
these  houses  during  the  whole  of  this 
period,  as  mortgagee  of  the  equity  of  re- 
demption in  possession.  What  he  did 
afterwards  is  immaterial,  for  the  writ  in 
the  present  action  was  issued  on  the  2nd 
of  March,  1892.  To  come  back,  however, 
to  the  question  whether  at  the  time  the 
expenses  were  estimated  the  defendant 
was  "owner"  within  the  interpretation 
of  section  4  of  the  Public  Health  Act, 
1875 — in  my  judgment  he  was  the  owner. 
It  appears  to  me  to  be  clear  that  the  in- 
tention of  the  Legislature  was  that  any 
person  who  has  received  the  rent  from  the 
occupier  of  the  premises  at  the  date  of 
the  estimation  and  apportionment  of  the 
expenses  should  be  deemed  the  owner. 
Cases  can  be  readily  conceived  where  it 
would  be  extremely  difficult  to  find  the 
real  owner,  and  accordingly  it  was  con- 
sidered desirable  to  render  the  actual  reci- 
pient of  the  rents  liable,  and  to  affect  him, 
whoever  he  might  be,  with  the  liability. 
I  am,  therefore,  of  opinion  that  the  plain- 
tifis  are  entitled  to  recover* 

Judgment  jor  plaintiffs. 


Solicitors — Iloward  &  Shelton,  agents  for  F. 
SheltoD,  Tottenham,  for  plaintiffs  ;  H.  Letts, 
agent  for  H.  B.  Wedlake,  Finsbury,  for 
defendants. 
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THE  OFFICIAL  EECEIVER.* 


(1)  48   Law  J.   Rep.  M.C.   139;    Law  Rep. 
4  Q.B.  D.  305. 


Bankruptcy — Officer  of  Friendly  Sodstn 
— "  Having  in  his  possession  "  Money  be- 
longing to  the  Society — Pre/erenticd  Claia 
of  Society — Friendly  Societies  Act^  1875 
(38  (fc  39  Vict  c.  60),  s.  15,  stdhs,  7. 

Upon  the  true  construction  of  section  15, 
suh-section  7,  of  the  Friendly  Societies  id, 
1875,  the  trustees  of  a  friendly  society  are 
entitled,  upon  the  bankruptcy  of  an  offm 
of  the  society,  who  has  received  money  jar 
Oie  society  by  virtus  of  his  office,  to  he  paii 
out  of  tfie  general  estate  of  the  bankrupt  the 
amount  due  from  the  officer  to  the  soeiely 
in  respect  of  su>ch  money  in  preference  to 
any  other  debts  against  his  estate. 

Appeal  on  the  part  of  the  official  re- 
ceiver from  a  decision  of  Williams,  J.,  and 
Wright,  J.,  sitting  as  a  Divisional  Court 
in  bankruptcy. 

The  bankrupt  was  a  publican,  and  was 
the  treasurer  of  the  Court  Robin  Hood 
No.  4178  of  the  Ancient  Order  of  Foresters 
Friendly  Society. 

His  audited  accounts  for  the  period 
ending  the  31st  of  December,  1891,  shewed 
a  balance  of  1212.  6«.  M.  in  his  hands, 
which  on  the  22nd  of  January,  1892— 
previous  to  which  date  he  absconded— 
had  been  reduced  by  payments  to  sick 
members,  less  subscriptions  received,  to  a 
sum  of  100/.  6«.  7d. 

On  the  25th  of  January  a  petition  was 
presented,  and  on  the  4th  of  February  a 
receiving  order  was  made  against  him. 

The  bankrupt's  estate,  which  came  into 
the  hands  of  the  official  receiver,  consisted 
of  a  balance  at  his  bankers'  of  a  little  more 
than  131. ;  and  of  the  fixtures,  stock,  and 
interest  in  a  public-house,  furniture,  live 
stock,  and  fruit,  the  sale  of  which  realised 
over  3002. 

In  these  circumstances  the  official  re- 
ceiver applied  in  the  Maidstone  Comity 
Court  for  directions,  and  it  being  agreed 
by  the  consent  of  all  the  parties  that  the 
application  should  be  treated  as  a  motion 
by  the  friendly  society  claiming  to  be  paid 

»  Coram  Lord  Esher,  M.R.,  Lindley,  L,J.,  and 
Smith,  L.J. 
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the  sum  of  100?.  6«.  7d.,  as  a  preferential 
payment,  under  section  15,  sub-section  7, 
of  the  Friendly  Societies  Act,  1875,  the 
County  Court  Judge  held  that  the  society 
was  not  entitled  to  the  payment. 

Upon  appeal,  the  Divisional  Court  re- 
versed this  decision,  holding  that  they 
were  bound  by  the  decision  of  £acon,  V.C, 
in  In  re  Atkins;  ex  parte  Edmonde  (1). 

The  official  receiver  appealed. 

The   Attomey-GenercU  {Sir   C.  RusaeU, 
Q»C.)  and  Muir  Mackenzie^  for  the  appel- 
lants.— ^The  7th  sub-section  of  section  15 
of  the  Friendly  Societies  Act,  1875  (2), 
applies  only  to  the  actual  money  of  the 
society  which  the  bankrupt  has  in  his  pos- 
session, and  which  can  be  traced  as  belong- 
ing to  the  society.     The  statute  33  Geo.  3. 
c.  54,  by  section  10  first  gave   friendly 
societies  a  preference  over  other  creditors 
in   cases    of  bankruptcy,   and   this    pre- 
ference was  re-enacted  by  10  Geo.  4.  c. 
56.  s.  20;  4  ik  5  WHl.  4.  c.   40.  s.   12, 
and  the  Bankruptcy  Act,  1849  (13  &  14 
Vict.  c.  106),  s.   167;  and  in  1855  it  was 
introduced  into  section  23  of  the  Friendly 
Societies  Act  of  that  year.  The  preference 
given  to  friendly  societies  by  these  statutes 
was  twofold.  In  the  first  place,  all  moneys, 
property,  deeds,  and  securities  belonging 
to  a  society  which  a  bankrupt  officer  had 
in  his  possession  by  virtue  of  his  office 
were  to  be  delivered   and   paid   over  to 
the  society;  and,   secondly,  all   sums  of 
money  remaining  due,  which  such  officer 
had  received  by  virtue  of  his  office,  were 
to  be  paid  out  of  his  estate  before  any 
other  of  his  debts  were  paid,  and  before 
any  other  claims  upon  him  were  satisfied. 

(1)  61  Law  J.  Rep.  Chanc.  406. 

(2)  The  Friendly  Societies  Act,  1876,  provides 
as  follows,  section  16:  "Registered  societies 
shall  be  entitled  to  the  followiog  privileges : 
.  .  .  (7)  Upon  the  death  or  bankruptcy  or  in- 
solvency of  any  officer  of  a  society  having  in 
Ms  possession  by  virtue  of  his  office  any  money 
or  property  belonging  to  the  society,  his  heirs, 
executors,  or  administrators,  or  trustee  in  bank- 
ruptcy or  insolvency,  shall,  upon  demand  in 
writing  of  the  trustees  of  the  society,  or  any 
two  of  them,  or  any  person  authorised  by  the 
society  or  by  the  committee  of  management  of 
the  same  to  make  such  demand,  pay  such  money 
and  deliver  over  such  property  to  the  trustees 
of  the  society,  in  preference  to  any  other  debts 
or  claims  against  the  estate  of  such  officer." 
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This  continued  to  be  the  law  until  1875. 
The  Bankruptcy  Act,  1869,  contained  no 
reference  to  friendly  societies,  the  matter 
having  been  dealt  with  by  the  Friendly 
Societies  Act,  1855.  In  1875  the  present 
Friendly  Societies  Act  was  passed.  This 
repealed  the  Act  of  1855,  and  section  15, 
sub-section  7  (2),  provides  that  upon  the 
bankruptcy  of  an  officer  of  a  friendly 
society  having  in  his  possession  by  virtue 
of  his  office  any  money  or  property  be- 
longing to  the  society,  his  trustee  in  bank- 
ruptcy shall  pay  such  money  and  deliver 
over  such  property  to  the  trustees  of  the 
society.  The  intention  of  the  Legislature, 
therefore,  was  to  continue  one  part  of  the 
twofold  preference  hitherto  enjoyed  by 
friendly  societies  under  previous  statutes, 
but  to  do  away  with  the  other.  The 
omission  of  the  provision  that  all  sums  of 
money  remaining  due  which  such  officer 
had  received  were  to  be  paid  out  of  his 
estate  before  any  other  of  his  debts  were 
paid  and  before  any  other  claims  upon 
him  were  satisfied,  is  not  to  be  explained 
on  any  other  supposition  than  that  the 
Legislature  intended  to  do  away  with  the 
privilege  conferred  thereby. 

[LiNDLEY,  L.J. — Would  not  this  con- 
struction of  the  section  make  it  nugatory, 
inasmuch  as  money  and  property  held  by 
a  person  upon  trust  could  be  followed  by 
the  cestui  que  trust  without  any  statutory 
enactment  ]] 

No  ;  for  the  law  upon  the  question  was 
not  finally  settled  until  subsequently  to 
the  Act  of  1875,  in  In  re  UaMett's  Estate  ; 
KnatchhuUy,  Uallett  (3)  in  1880,  where 
the  decision  of  Fry,  J.,  in  In  re  The  West 
of  England  and  South  Wales  District  Bank; 
ex  parte  Dale  (4)  was  dissented  from. 

[LiNDLEY,  L.J. — The  general  law  was 
settled  long  before  that  case,  which  merely 
dealt  with  the  application  of  Clayton's 
Case  (5)  as  between  trustee  and  cestui  que 
trusti\ 

Even  if  the  wider  words  of  the  previous 
statute  were  omitted  from  the  later  Act 
j)er  incuriam,  it  is  impossible  to  read  the 
narrower  words  of  the  later  Act  in  an  un- 

(3)  49  Law  J.  Rep  Chanc.  415;  Law  Rep. 
13  Ch.  D.  696. 

(4)  48  Law  J.  Rep.  Chanc.  600 ;  Law  Rep. 
11  Ch.  D.  772. 

''5)  1  Mer.  672. 
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natural  sense  so  as  to  give  them  the  same 
meaning  as  if  the  omission  had  not  been 
made.  The  case  of  In  re  Atkins ;  ex  parte 
Edmonds  (1),  in  which  Bacon,  V.G.,  con- 
strued section  15,  sub-section  7,  of  the  Act 
of  1875  as  if  it  had  contained  the  omitted 
words,  is  not  binding  upon  the  Court,  and 
ought  to  be  overruled. 

H,  Reed,  Q.C.,  and  F.  MeUor,  for  the 
respondents. — In  Crowther  v.  Elgood  (6) 
the  Court  of  Appeal  held  that  the  words 
"  any  sum  in  his  possession  or  under  his 
control,"  in  section  4  of  the  Debtors  Act, 
1869,  could  not  mean  any  sum  which  at 
the  time  of  making  the  order  was  in  his 
possession  or  under  his  control,  but  any 
sum  which  had  at  one  time  been  in  his 
possession  or  under  his  control.  The 
same  principle  of  construction  is  to  be 
applied  to  section  15,  sub- section  7,  of  the 
Friendly  Societies  Act,  1875.  Moreover, 
the  section  by  its  first  words  purports  to 
confer  a  pri\4lege,  and  the  Court  will  not 
say  that  it  was  the  intention  of  the  Legis- 
lature to  deprive  friendly  societies  of  a 
privilege  which  had  existed  so  long  by  a 
section  purporting  to  confer  a  privilege. 
Further,  the  Legislature  has  by  statutes 
subsequent  to  the  decision  of  Bacon,  V.C, 
in  In  re  Atkins  ;  ex  parte  Edmonds  (1) — 
namely,  by  the  Bankruptcy  Act,  1883,  s. 
40,  and  the  Preferential  Payments  in 
Bankruptcy  Act,  1888,  ss.  1  and  2,  which 
are  in  terms  to  be  without  prejudice  to 
the  Friendly  Societies  Act,  1875 — ex- 
pressly dealt  with  the  subject  of  prefer- 
ential payments  in  bankruptcy,  and  as 
those  statutes  leave  untouched  the  existing 
decision  of  Bacon,  V.C,  that  decision  has 
thereby  received  statutory  recognition, 
and  must  be  taken  to  be  the  law — The 
Anna  (7). 

Muir  Mackenzie,  in  reply. 

Lord  Esheb,  M.R. — In  this  case  the 
bankrupt  was  the  treasurer  of  a  fiiendly 
society,  and  at  the  time  of  his  bankruptcy 
he  had  in  his  possession,  or  at  his  bankers' 
under  his  control,  a  sum  of  13^.  There 
were  also  book  debts  owing  to  him,  which, 
although  not  actually  money  in  his  pos- 
session, would  in  the  ordinary  course  be 

(6)  66  Law  J.  Rep.  Chanc.  416 ;  Law  Rep.  34 
Ch.  D.  69L 

(7)  46  Law  J.  Rep.  P.,  D.  &  A.  15 ;  Law  Rep. 
1  P.  D.  253. 
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collected  in  money,  and  there  was  other 
property  belonging  to  him  which,  when 
realised  in  the  bankruptcy,  would  produce 
money.  All  these  things  together  would 
put  money  into  the  hands  of  the  trustee 
in  bankruptcy  as  being  the  money  of  the 
debtor  at  the  time  of  his  bankruptcy,  which 
it  would  be  the  duty  of  the  trustee  to  dis- 
tribute amongst  his  creditors.  This  being 
so,  the  trustees  of  the  friendly  society,  of 
which  the  bankrupt  was  the  treasurer,  and 
for  which  he  had  received  subscriptions 
in  money,  but  had  not  paid  them  over,  say 
that  they  are  entitled  to  have  paid  to  them 
in  preference  to  the  other  creditors  so 
much  of  the  money  in  the  hands  of  the 
trustee  in  bankruptcy,  or  coming  into  his 
hands  as  the  money  of  the  bankrupt,  as 
the  balance  due  from  him  to  the  society 
amounts  to. 

The  question  whether  they  are  so  en- 
titled depends  upon  the  true  construction 
of  the  7th  sub-section  of  the  15th  section 
oftheFriendly  Societies  Act,  1875.  The 
trustees  of  the  society  say  that  that  sub- 
section gives  them  the  right  to  be  paid 
out  of  the  money  in  the  hands  of  the 
trustee  in  bankruptcy  in  preference  to  the 
other  creditors.  On  the  other  hand,  it  is 
said  that  on  the  true  construction  of  the 
sub-section  they  have  no  such  privilege, 
because  it  cannot  be  said  that  the  bank- 
rupt was  at  the  time  of  his  bankruptcy  an 
officer  of  the  society  having  in  his  posses- 
sion, by  virtue  of  his  office,  money  or  pro- 
perty belonging  to  the  society.  It  is  said 
that  the  money  was  not  "  in  his  posses- 
sion "  according  to  the  true  construction 
of  the  sub-section.  It  must  be  admitted 
that,  if  sub -section  7  is  to  be  so  construed, 
and  the  trustees  have  no  right  to  anything 
except  money  belonging  to  the  society 
found  in  the  actual  possession  of  the  bank- 
rupt at  the  time  of  the  bankruptcy,  the 
whole  course  of  legislation  with  regsupd  to 
the  priority  given  to  friendly  societies  in 
case  of  the  bankruptcy  of  any  of  their 
officers  was  altered  in  1875  after  that 
priority  had  been  continuously  in  exist- 
ence by  statute  ever  since  the  year  1793. 
Do  the  words  of  sub-section  7  oblige  the 
Court  to  say  that  such  a  startling  altera- 
tion has  taken  place  in  the  view  of  the 
Legislature  ?  If  they  do  not,  the  proper 
inclination  of  the  Court  would  be  to  con- 
strue the  section  so  as  not  to  alter  that 
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long  course  of  legislation,  unless  it  is  per- 
fectly clear  that  the  Legislature  has 
altered  it.  From  the  nature  of  the  case 
one  would  conclude  that  the  Legislature, 
unless  they  have  inadvertently  omitted  it, 
would  almost  certainly  have  continued  the 
privilege.  The  funds  of  these  societies 
consist  of  the  money  of  poor  people,  paid 
by  them  in  small  sums  to  the  society  as  a 
mode  of  saving  their  earnings.  If  their 
money  in  the  hands  of  an  officer  of  one  of 
these  societies  is  to  be  treated  as  his  money 
so  as  to  be  a  means  of  giving  him  credit, 
these  poor  people,  who  have  no  effective 
control  over  their  officers,  would  have  no 
protection,  and  would  be  exposed  to  great 
risk  of  ruin.  I  should,  therefore,  be  very 
much  disinclined  to  take  away  from  them 
the  long  line  of  protection  they  have  en- 
joyed unless  I  were  obliged  to  do  so ;  and 
tins,  I  believe,  is  the  right  judicial  view 
to  take,  apart  firom  personal  inclination. 

Does,  then,  sub-section  7  clearly  take 
away  this  protection?  There  are  other 
parts  of  the  Act  which  make  it  clear  to 
my  mind  that  it  does  not ;  but  if  the  sec- , 
tion  stood  alone,  I  should  say  that  not 
only  does  it  not  take  away,  but  that  it 
gives  the  protection  which  is  now  claimed, 
"  upon  the  death  or  bankruptcy  or  in- 
solvency of  any  officer  of  a  society  having 
in  his  possession  by  virtue  of  his  office 
any  money  or  property  belonging  to  the 
society."  The  expression  "belonging  to 
the  society"  is  not  a  technical  term  of 
legal  art.  The  words  are  as  large  els  could 
have  been  used,  and  in  my  judgment  refer 
to  any  money  or  property  which  in  ordi- 
nary language  would  be  said  to  belong  to 
the  society.  The  sub-section  then  goes 
on  to  say  that  upon  demand  in  writing  of 
the  trustees  of  the  society  the  trustee  in 
bankruptcy  shall  "  pay  such  money  and 
deliver  over  such  property  to  the  trus- 
tees of  the  society  in  preference  to  any 
other  debts  or  claims  against  the  estate  of 
such  officer."  The  trustee  is  to  "pay  such 
money,"  but  "  to  dehver  over  such  pro- 
perty." "  Money  "  and  "  property  "  are 
therefore  distinguished,  and  to  my  mind 
"property"  here  does  not  include  money. 
If  it  had  been  necessary  to  identify  the 
actual  money  received  by  the  officer,  I 
cannot  think  that  the  proper  phraseology 
would  have  been  to  "  pay  such  money." 
The  ordinary  meaning  of  the  phrase  "  to 
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pay  money  "  is  not  to  pay  over  any  par- 
ticular coins,  and  if  the  actual  money  re- 
ceived by  the  officer  had  been  meant,  the 
expression  used  would  have  been  "  deUver 
over  such  money  and  property."  Then 
come  the  words  "in  preference  to  any 
other  debts  or  claims  against  the  estate 
of  such  officer."  That  is  an  English  idiom. 
When  a  man  says  that  he  will  do  one 
thing  in  preference  to  another,  according 
to  the  ordinary  English  idiom  the  two 
things  referred  to  are  of  the  same 
kind.  The  payment  of  the  money  is 
therefore  of  the  same  kind  as  the  pay- 
ment of  any  other  debt.  The  payment 
of  the  money  is  to  be  in  preference  to  the 
payment  of  any  other  debt,  and  the  pro- 
perty is  to  be  delivered  over  to  the  claim 
of  the  trustees  in  preference  to  the  claim 
of  any  other  person.  The  sub-section 
itself,  therefore,  shews  that  the  money 
which  the  trustee  in  bankruptcy  is  to  pay 
by  way  of  preference  in  given  cases  to  the 
trustees  of  a  friendly  society  is  to  be 
treated  not  as  the  actual  pieces  of  gold, 
silver,  and  copper  which  the  bankrupt  has 
received,  but  as  money  in  the  ordinary 
sense  ;  and  it  seems  to  me  that  everything 
which  the  bankrupt  has  which  will  be 
money  in  the  hands  of  the  trustee  is  money 
within  the  meaning  of  the  sub-section. 
The  sub-section,  therefore,  includes  book- 
debts,  and  everything  which  the  bankrupt 
must  in  the  ordinary  course  of  bankruptcy 
proceedings  reduce  into  money  before  he 
can  deal  with  them. 

But,  further,  this  sub-section  contains 
a  privilege.  The  introductory  words  of 
the  15th  section  are,  "  Registered  societies 
shall  be  entitled  to  the  following  privi- 
leges." Therefore  sub-section  7  is  a  privi- 
lege. But  if  it  is  to  be  construed  as 
meaning  that  the  trustee  is  only  to  hand 
over  the  actual  money  belonging  to  the 
society  which  the  officer  has  in  his  pos- 
session at  the  time  of  his  bankruptcy, 
then,  according  to  the  ordinary  law  appli- 
cable to  trust  property,  the  money  could 
not  be  touched  by  the  other  creditors  of 
the  bankrupt.  If  that  is  so,  the  sub-sec- 
tion would  confer  no  privilege,  but  would 
be  a  mere  statement  of  the  ordinary  law. 
But  the  sub-section  contains  something 
more  than  the  ordinary  law — namely,  a 
privilege ;  and  the  only  way  in  which  it 
can  be  construed  as  conferring  a  privilege 
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over  and  above  the  ordinary  law  is  by 
construing  it  so  as  to  apply  not  to  the 
actual  money  in  the  hands  of  the  bank- 
rupt, but  to  the  money  of  the  society,  in 
the  ordinary  meaning  of  the  term,  which 
he  has  in  his  possession  by  virtue  of  his 
office. 

Upon  the  sub-section  alone,  therefore, 
I  should  have  come  to  the  conclusion  that 
the  trustees  of  the  society  are  entitled  to 
be  paid  in  preference  to  the  other  cre- 
ditors ;  but,  looking  at  the  first  words  of 
the  section,  it  is  as  clear  as  anything  can 
be  that  the  sub-section  has  the  larger 
meaning.  That  larger  meaning  was  given 
to  it  in  1882  by  Vice-Chancellor  Bacon, 
sitting  as  the  Chief  Judge  in  bankruptcy, 
in  Hx  parte  Udmonds  (1),  and  that  decision 
must  since  that  time  have  been  acted 
upon  in  hundreds  of  cases,  and  has  never 
been  challenged.  If,  therefore,  the  sub- 
section is  reasonably  capable  of  bearing 
the  construction  then  placed  upon  it,  his 
decision  is  not  now  to  be  lightly  overruled, 
unless  we  are  perfectly  clear  that  it  was 
wrong. 

'  Again,  since  that  decision  was  given 
two  new  statutes  have  been  passed,  in 
1883  and  1888,  dealing  with  priorities  in 
bankruptcy,  and  in  neither  of  them  has 
any  step  been  taken  to  interfere  with  the 
decision.  I  do  not  say  that  this  is  a  fatal 
objection  to  a  contrary  construction,  but 
it  is  a  thing  to  be  observed.  Where  a 
decision  of  a  superior  Court  is  pronounced 
as  to  the  construction  of  an  Act  of  Parlia- 
ment, and  subsequent  legislation  takes 
place  which  does  not  interfere  with  the 
decision,  that  is  a  circimistance  to  be 
taken  into  grave  consideration.  If  it  is 
clear  that  the  decision  is  wrong,  we  ought 
of  course  to  interfere ;  but  if  it  is  not 
clearly  wrong,  then  where  it  remains  un- 
challenged for  a  long  time  and  is  not 
interfered  with  by  subsequent  legislation, 
although  subsequent  legislation  on  the 
subject  takes  place,  we  ought  not  to  in- 
terfere. 

I  think,  therefore,  that  the  true  con- 
struction of  the  sub-section  is  that  which 
was  placed  upon  it  by  Vice-Chancellor 
Bacon  in  1882,  and  that  the  appeal  must 
fail  and  the  decision  of  the  Divisional 
Court  be  affirmed. 

LiNDLEY,  L.J. — I  have  no  doubt  that 


[N.S. 

.),  Bankr, 
the  construction  placed  upon  this  sub- 
section by  the  Court  below  is  right,  and 
it  is  only  necessary  for  us  to  bear  in  mind 
one  or  two  elementary  propositions  of  law 
to  see  that  it  is  so.  The  first  is  that,  when 
bankruptcy  occurs,  property  vested  in  the 
bankrupt  upon  trust,  or  which  is  in  his 
possession  for  some  specific  purpose,  does 
not  pass  to  the  trustee  in  bankruptcy  at 
all.  In  the  event  of  the  death  of  a  trus- 
tee, the  property  which  he  holds  upon 
trust  passes,  it  is  true,  to  his  executor, 
but  it  does  not  form  part  of  the  estate  of 
the  deceased,  and  the  executor  has  to  deal 
with  it  as  the  property  of  the  cestui  qw 
trust;  nor  in  the  case  of  an  execution 
under  a  Ji.  fa,  can  the  sheriff  touch  pro- 
perty held  upon  trust.  Bearing  in  mind 
that  the  treasurer  of  a  friendly  society  is 
a  trustee  of  the  money  and  property  of 
the  society  which  he  holds,  what  can  the 
sub-section  mean  1  If  we  read  it  in  the 
literal  sense,  as  we  are  asked  to  do,  it 
misses  its  mark  altogether.  If  the  words, 
"  having  in  his  possession  by  virtue  of 
his  office  any  money  or  property  belong- 
ing to  the  society,"  are  to  be  read  as 
meaning  the  actual  coins  belonging  to 
the  society  in  the  possession  of  the  bank- 
rupt officer,  the  sub-section  effects  no- 
thing. The  trustee  in  bankruptcy  cannot 
touch  them;  the  sheriff  cannot.  But 
what  is  the  object  of  the  section  %  It  is, 
we  find  from  the  first  words  of  it,  to  gi^e 
a  privilege,  and  unless  we  read  this  sub- 
section so  as  to  give  some  privilege,  we 
give  it  no  meaning  at  all.  The  Attorney- 
General  met  this  conclusive  argument  by 
saying  that  the  law  was  not  so  clearly 
settled  in  1875  as  it  is  now,  and  referred 
to  the  ease  of  In  re  HaUeU's  EstaU  (3)  to 
shew  this.  But  the  law  to  which  I  refer 
is  very  much  older  than  that.  The  point 
which  was  settled  in  In  re  HaUel£s  Est(J^ 
(3)  was  how  to  apply  the  rule  in  Clayton t 
Case  (5)  to  a  banker's  account  where  a 
trustee  has  mixed  trust  money  with  his 
own  at  his  bankers*,  and  the  case  throws 
no  light  on  the  construction  of  this  sub- 
section. The  fact  is,  we  must  either  read 
it  in  the  narrow  literal  sense,  as  the 
Attorney-General  asks  us,  and  so  nullify 
it  altogether,  or  we  must  construe  it  9B 
the  Court  below  has  construed  it.  Th^ 
is  no  other  alternative,  and  of  these  two 
alternatives  there  cannot,  in  my  judg- 
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ment,  be  any  doubt  as  to  which  we  ought 
to  adopt. 

But  if  we  look  at  the  Preferential  Pay- 
ments in  Bankruptcy  Act,  1888  (51  &  52 
Vict.  c.  62),  8S.  1  and  2,  which  repealed 
and  replaced  sub- sections  1  and  2  of  sec- 
tion 40  of  the  Bankruptcy  Act,  1883, 
place  the  matter  beyond  doubt.  The  Act 
provides  that  in  the  distribution  of  the 
property  of  a  bankrupt  certain  debts 
shall  be  paid  in  priority  to  all  others ;  but 
by  section  2  it  is  provided  that  nothing  in 
the  Act  "shall  prejudice  the  provisions  of 
the  Friendly  Societies  Act,  1875."  How 
could  an  Act  dealing  with  the  priority  of 
debts  prejudice  the  provisions  of  the 
Friendly  Societies  Act,  1875,  if  that  Act 
is  to  be  construed  as  the  Attorney-General 
asks  us  1  It  could  not,  and  the  provision 
only  becomes  intelligible  by  construing 
section  15,  sub-section  7,  of  the  Act  as 
the  Divisional  Court  has  construed  it. 

Without  referring,  therefore,  to  Ex 
parte  Edmonds  (1)  and  the  early  history 
of  the  legislation  as  to  Friendly  Societies, 
I  come  to  the  same  conclusion  to  which 
Vice-Chancellor  Bacon  came  in  that  case. 
But,  looking  at  the  early  history  of  the 
legislation,  it  is,  in  my  view,  idle  to  sup- 
pose that  when  the  Legislature,  in  1875, 
recast  the  law  relating  to  friendly  socie- 
ties, they  intended  to  deprive  them  of  a 
privilege  which  they  had  so  long  enjoyed. 
The  whole  difficulty  has,  in  my  opinion, 
arisen  from  an  incautious  abridgment  of 
the  sections  of  previous  Acts.  The  drafts- 
man of  the  Act  of  1875  thought  he  could 
shorten  the  23rd  section  of  the  Act  of 
1855,  and  in  shortening  it  made  it  obscure. 
I  have  not  the  slightest  doubt  that  the 
true  construction  of  the  section  is  as  I 
have  stated ;  and  I  think  that  the  appeal 
must  he  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion. 
Whatever  doubt  might  have  arisen  as  to 
the  construction  of  this  sub-section  if  it 
had  come  before  us  as  an  entirely  new 
section,  is  removed  on  looking  at  the 
previous  history  of  the  matter.  It  is 
admitted  that  from  1793  to  1875  friendly 
societies  had,  by  statute,  the  privilege 
which  is  claimed  in  this  case.  In  1882 
Vice-Chancellor  Bacon  placed  a  construc- 
tion upon  this  very  section.  Since  that 
Vol.  62.— OB. 
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date  the  Legislature  have  passed  two 
other  Acts  dealing  with  the  subject,  and 
have  left  that  construction  untouched. 
I  agree  with  my  brother  Lindley  that 
the  difficulty  has  arisen  solely  from  an 
incautious  abridgment  of  an  earlier  sec- 
tion by  the  draftsman  of  the  Act  of 
1875.  In  my  judgment  the  decisions  of 
Vice-Chanoellor  Bacon  in  Ex  parte  Ed- 
monda  (1)  and  of  the  Court  below  in 
this  case  were  right ;  and  this  appeal  must 
be  dismissed. 

Appeal  dismissed. 


Solicitors— The  Solicitor  to  the  Board  of  Trade, 
for  appellant ;  A.  H.  Amoald  &  Sons,  agents 
for  Norton  k,  Son,  Town  Mailing,  Kent,  for 
respondent. 


,gQ«  fTHB     ROYAL     COLLEGE     OP 

March  1,'  2,  8.  ]    physicians  v,  the  gene- 

'      '         (^     RAL   MEDICAL   COUNCIL. 

Medical  Practitioner — Fa^cuUy  of  Phy- 
sicians— Faculty  of  Surgeons — Right  of 
CoUege  of  Physicians  to  grant  independent 
Diplomas  in  Medicine  and  Surgery — Medi- 
cal Act,  1886  (49  (fc  50  Vict.  c.  48),  ss.  2 
and  3,  siU>-s.  1  (a). 

The  Royal  College  of  Physicians  of  Lon- 
don is,  and  tpas  at  the  passing  of  the 
Medical  Act,  1886,  a  medical  corporation 
qualified  to  grant  independent  diplomas  in 
physic,  including  therein  the  practice  of 
medicine,  surgery,  and  midwifery. 

Section  3  q/"  32  Hen.  8.  c.  40  contains  a 
direct  recognition  that  in  1540  the  science 
of  physic  included  the  knowledge  of  surgery, 
and  embraced  the  general  art  of  healing, 
whether  by  drugs  or  surgery. 

This  was  an  action  tried  by  Smith,  L.  J., 
without  a  jury,  in  which  the  plaintiffs 
claimed  a  declaration  that  they  were  at 
the  passing  of  the  Medical  Act,  1 886,  a 
medical  corporation  legaUy  qualified  to 
grant  diplomas  conferring  the  right  of 
registration  under  the  Medical  Acts  then 
in  force  in  respect  of  medicine  and  surgery, 
and  that  the  plaintiffs  had  always  been 
and  then  were  entitled,  independently,  and 
without  acting  in  combination  with  any 
other  medical  corporation  or  body,  to  hold 
2  U 
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such  qualifying  examinations  in  medicine, 
surgery,  and  midwifery  as  in  the  Medical 
Act,  1886,  mentioned,  and  to  confer  by 
their  single  diplomas  on  their  members 
and  licentiates  who  had  passed  such  quali- 
fying examination  the  right  of  registration 
under  the  Medical  Acts.  By  their  de- 
fence the  defendants  submitted  to  the 
Court  whether  the  plaintiffs  were  at  the 
passing  of  the  Medical  Act,  1886,  a 
medical  corporation  legally  qualified  to 
grant  diplomas  conferring  the  right  of 
registration  under  the  Medical  Acts  then 
in  force  in  respect  of  medicine  and  surgery 
within  the  meaning  of  the  Medical  Act, 
1886. 

By  the  Medical  Act,  1886,  it  was 
enacted  as  follows : 

Section  2  :  "On  and  after  the  appointed 
day  a  person  shall  not  be  registered  under 
the  Medical  Acts  in  respect  of  any  qualifi- 
cation referred  to  in  any  of  those  Acts, 
unless  he  has  passed  such  qualifying  ex- 
amination in  medicine,  surgery,  and  mid- 
wifery as  is  in  this  Act  mentioned." 

Section  3,  sub-section  1 :  "A  qualifying 
examination  shall  be  an  examination 
in  medicine,  surgery,  and  midwifery, 
held  for  the  purpose  of  granting  a 
diploma  or  diplomas  conferring  the  right 
of  registration  under  the  Medical  Acts 
by  any  of  the  following  bodies — that 
is  to  say,  (a)  Any  university  in  the 
United  Kingdom,  or  any  medical  corpora- 
tion, legally  qualified  at  the  passing  of 
this  Act  to  grant  such  diploma  or  diplomas 
in  respect  of  medicine  and  surgery;  or  (6) 
Any  combination  of  two  or  more  medical 
corporations  in  the  same  part  of  the 
United  Kingdom  who  may  agree  to  hold 
a  joint  examination  in  medicine,  surgery, 
and  midwifery,  and  of  whom  one  at  least 
is  capable  of  granting  such  diploma  as 
aforesaid  in  respect  of  medicine,  and  one 
at  least  is  capable  of  granting  such  diploma 
in  respect  of  surgery;  or  (c)  Any  com- 
bination of  any  such  university  as  afore- 
said with  any  other  such  university  or 
universities,  or  of  any  such  university  or 
universities  with  a  medical  corporation  or 
corporations,  the  bodies  forming  such 
combination  being  in  the  same  part  of  the 
United  Kingdom."  The  following  facts 
were  set  out  and  admitted  on  the  plead- 
ings— namely,  examinations  in  medicine, 
surgery,  and  midwifery  were,  up  to  the 


year  1883,  conducted  by  the  plaintiffs  in- 
dependently. In  the  year  1883  it  uras 
agreed  between  the  plaintiffs  and  the 
Royal  College  of  Surgeons  of  England 
that  they  would  hold  a  joint  examination 
in  the  case  of  all  candidates  who  shonld 
commence  their  medical  studies  on  or 
after  the  1st  of  October,  1884.  This  vas 
carried  out,  and  the  agreement  is  still  in 
force,  but  is  terminable  by  either  party  on 
giving  a  year's  notice.  Since  1883  the 
plaintiffs  have  continued  to  hold  inde- 
pendent examinations,  and  have  granted 
diplomas  in  pursuance  thereof  to  candi- 
dates who  commenced  their  studies  pre- 
viously to  the  1st  of  October,  1884,  and 
such  diplomas  have  been  accepted  by  the 
defendants  as  admitting  singly  and  pii- 
marily  to  the  register,  and  have  been  so 
registered  both  before  and  since  the 
Medical  Act,  1886,  and  until  November, 
1891.  There  were  still  many  such  candi- 
dates, though  their  numbers  had  neces- 
sarily diminished. 

Under  the  provisions  of  the  Medical 
Acts,  the  defendants,  in  or  about  the 
month  of  April  in  every  year,  printed  and 
published  the  Medical  Register  as  existing 
on  the  1st  of  January  in  that  year.  Each 
edition  of  the  Medical  Register  hitherto 
published  had  contained  therein  a  table  or 
list,  called  Table  G,  purporting  to  shew 
the  several  registrable  qualifications  for 
the  time  being. 

In  the  registers  published  in  and  sub- 
sequently to  1888,  Table  G  was  drawn  up 
in  a  new  form,  and  contained  a  list  of  the 
bodies  capable  of  granting  qualifications 
admitting  primarily  to  the  register.  Such 
list  included  the  plaintiffs  and  the  Eoyal 
College  of  Surgeons  of  England  as  being 
jointly  capable,  but  omitted  the  plaintiffs, 
as  being  independently  capable  of  grant- 
ing such  qualifications. 

The  plaintiffs  requested  the  defendants 
to  alter  Table  G  in  their  next  edition  by 
including  the  plaintiffs  as  a  body  indepen- 
dently capable  of  granting  such  qualifica- 
tions. In  consequence  of  this  request  the 
defendants  passed  the  following  resolu- 
tion :  "  That  as  the  claim  made  by  the 
Royal  College  of  Physicians  of  London 
that  its  single  diploma  of  licentiate  or 
member  should  admit  to  the  Medical 
Register  without  any  additional  qualifica- 
tion would  involve  the  admission  by  the 


Digitized  by 


Google 


Vol.  62.] 


MICHAELMAS   1892  10  MICHAELMAS  1893. 


331 


Royal  College  of  Phygwians  v.  General  Medical  Counoil, 


Council  that  the  College  can  itself  confer  a 
complete  qualification  in  medicine,  surgery, 
and  niid\^fery,  and  as  this  claim  is  based 
upon  the  interpretation  of  the  charter  of 
the  College  along  with  the  Medical  Acts, 
1858,  1860,  and  1886,  the  Council  leave  it 
to  the  Royal  College  of  Physicians  to  sub- 
stantiate their  claim  in  such  way  as  they 
may  think  fit,  and  in  the  meantime  in« 
struct  the  re^strar  not  to   register  the 
qualifications  of  licentiate  or  member  of 
the   lioyal  College   of  Physicians  as  in 
themselves  sufficient  to  admit  to  the  re- 
gister."    The   plaintifis  complained  that 
if  Table  G  was  printed  in  its  present  form 
their   reputation   would   be   damaged,  it 
being  thence  inferred  that  they  were  not 
such  a  medical  corporation  as  is  referred 
to  in  section  3,  sub-section  1  (a),  of  the 
Medical  Act,  1886.     Their  diplomas  were 
from  1858  to  the  27th  of  November,  1891, 
recognised  by  the  defendants.    There  were 
1,169   candidates  on    the  books  of  the 
plaintifiT  corporation  who  commenced  their 
medical  studies  before  the  1st  of  October, 
1884,  who  had  passed  various  portions  of 
the  examinations  for  the  plaintiffs'  inde- 
pendent diploma,  and  who  would  be  en- 
titled to   receive  that  diploma   on  com- 
pleting such  examinations. 

The  Solicitor-General  {Sir  John  Righy, 
Q,C.\  Sir  E.  E.  Webster,  Q.C.,  Sir  Arthur 
Woteon,  Q»G.,  and  Hoscoe,  for  the  plaintiff. 

Sir  H,  Da/vei/,  Q.C.y  and  Muir  Mac- 
herme,  for  the  defendants. 

Cur.  adv,  mUt. 

Smith,  L.  J.  (on  March  8),  delivered  the 
following  judgment  in  writing.  —  The 
question  for  determination  is  whether  the 
defendants,  the  General  Council  of  Medical 
Education  and  Registration  of  the  United 
Kingdom,  are  entitled  to  refuse  to  place 
upon  the  register  of  medical  practitioners 
the  name  of  a  fellow,  member,  or  licentiate 
of  the  Eoyal  College  of  Physicians  of 
I^ndon  who  produces  to  the  defendants' 
registrar  a  diploma  granted  by  the  plain- 
tiffs to  practise  physic,  including  therein 
the  practice  of  medicine,  surgery,  and  mid- 
wifery. The  answer  to  be  given  to  this 
question  depends  upon  this  single  point — 
^ely,  was  the  Boyal  College  of  Physi- 
cians of  London,  at  the  date  of  the  passing 
of  the  Medical  Act,  1886,  a  medical  cor- 


poration legally  qualified  to  grant  a  diploma 
in  respect  of  medicine  and  surgery.  It 
is  not  disputed  that  the  applicant  for 
registration  in  the  present  case  has  been 
efficiently  examined  by  the  plaintiffs  in 
each  of  these  subjects,  and  that  the  re- 
quisite evidence  as  to  this  was  forthcoming. 
The  defendants  admit  that  the  plaintiflf 
corporation  is  legally  qualified  to  grant  a 
diploma  in  respect  of  medicine,  but  the 
position  they  take  up  is  that  it  is  not  a 
corporation  legally  qualified  to  grant  a 
diploma  in  respect  of  surgery.  By  the 
Medical  Act,  1858  (21  &  22  Vict.  c.  90), 
the  defendants,  the  General  Council,  were 
created,  and  it  was  therein  enacted  that  a 
register  of  medical  practitioners  should  be 
kept.  Section  14  prescribed  the  duty  of 
keeping  this  register,  and  section  15  pro- 
vided for  the  registration  of  practitioners. 
By  this  section  every  person  thereafter 
becoming  possessed  of,  amongst  others, 
the  qualification  of  licentiate  of  the  Royal 
College  of  Physicians  of  London  became 
entitled  to  be  registered,  on  producing  to 
the  registrar  the  document  conferring  or 
evidencing  the  qualification  whereof  he 
sought  to  be  registered,  which  in  this  case 
consisted  of  the  diploma  of  the  Royal 
College  of  Physicians  of  London,  issued 
by  them  to-  their  licentiate  to  practise 
physic,  including  therein  the  practice  of 
medicine,  surgery,  and  midwifery.  It  will 
be  noticed  that  it  is  upon  the  produc- 
tion of  the  diploma  that  the  applicant  is 
entitled  to  be  registered,  and  that  the 
Medical  Council  under  this  Act  could 
raise  no  question  as  to  where,  when,  or  in 
what  the  applicant  had  been  examined. 
It  is  only  by  sections  20  and  21,  if  the 
Council  thought  that  the  course  of  study 
and  examination  prescribed  by  any  college 
or  body  was  not  sufficient,  that  they  might 
intervene,  and  then  could  only  make  a  re- 
presentation thereof  to  the  Privy  Council, 
which  might  suspend  the  right  of  registra- 
tion if  it  thought  fit.  The  Medical  Council 
could  not  refuse  to  register  if  the  requisite 
diploma  were  produced.  So  matters  con- 
tinued for  nearly  thirty  years,  down  to  the 
passing  of  the  Medical  Act,  1886,  when 
for  the  first  time  it  was  enacted  that  no 
person  should  be  registered  under  the 
Medical  Acts  in  respect  of  any  qualifi- 
cation unless  he  had  passed  a  qualifying 
examination  in  medicine,  surgery,    and 
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Boyal  College  of  Physiciaru  y.  General  Medical 
midwifery,  held  by,  amongst  other  bodies, 
a  medical  corporation  legally  qualified,  at 
the  date  of  passing  of  that  Act,  to  grant 
a  diploma  in  respect  of  medicine  and  sur-  > 
gery.  Was,  then,  the  Royal  College  of 
Physicians  of  London  such  a  corporation 
in  1886  1 — ^this  is  the  point.  By  charter 
granted  by  Hen.  8,  dated  the  23rd  of 
September,  1518,  being  the  tenth  year  of 
his  reign,  the  President  and  College  and 
Commonalty  of  the  Faculty  of  Physic  in 
London,  better  known  as  the  Royal  Col- 
lege of  Physicians  in  London,  were  incor- 
porated to  exercise  medicine  {medicina)  in 
the  city  of  London  and  suburbs,  and  with- 
in seven  miles  from  the  city  on  every  side. 
It  was  by  this  charter  granted  that  no  one 
in  the  city,  or  for  seven  miles  in  circuit  of 
the  same,  should  exercise  the  faculty  of 
medicine,  unless  admitted  thereto  by 
letters  of  the  president  and  commonalty, 
sealed  with  their  common  seal.  By  14  <fc 
15  Hen.  8.  c.  5  (1522-3),  this  charter  was 
confirmed,  and  by  section  3  it  was  enacted 
that  no  person  from  thenceforth  be  suf- 
fered to  exercise  or  practise  physic  through 
England  until  such  time  as  he  be  exa- 
mined at  London  by  the  said  president 
and  three  of  the  said  elects,  and  to  have 
frx)m  them  letters  testimonial  of  their 
approving  and  examination.  There  was 
an  exception  made  in  this  Act  in  fiivour 
of  graduates  of  Oxford  and  Cambridge. 
Eighteen  years  afterwards — namely,  in 
1540 — an  Act  was  passed  (32  Hen.  8. 
c.  40)  relating  to  physicians  and  their 
privilege.  Section  3  is  most  important, 
and  I  set  it  out  at  length.  "  And,  foras- 
much as  the  science  of  physick  doth  com- 
prehend, include,  and  contain  the  know- 
ledge of  surgery,  as  a  special  member  and 
part  of  the  same ;  therefore  be  it  enacted 
that  any  of  the  said  company  or  fellow- 
ship of  physicians,  being  able,  chosen,  and 
admitted  by  the  said  president  and  fellow- 
ship of  physicians,  may  from  time  to  time, 
as  well  within  the  city  of  London  as  else- 
where within  this  realm,  practise  and  exer- 
cise the  said  science  of  physic  in  all  and 
every  his  members  and  parts,  any  Act, 
statute,  or  provision  made  to  the  contrary 
notwithstanding."  Here  it  will  be  seen 
is  a  direct  recognition  by  statute  that  the 
science  of  physic  comprehended,  included, 
and  contained  the  knowledge  of  surgery  as  a 
special  member  and  part  thereof,  and  that 


QmnciL 

the  statute  granted  to  the  company  or  ti- 
lowship  of  physicians  the  privil^e  of  prac- 
tising  such  science  of  physic  within  the 
realm,  notwithstanding  any  Act,  statute, 
or  provision  to  the  contrary.   In  my  judg- 
ment the  statute  shews  the  word  "  ineit- 
cina"  which  in  English  is  equivalent  to 
the  word  "physic,"  at  that  time,  at  any 
rate,  embraced  the  general  art  of  healiog 
whether  by  dimgs  or  surgery,  and  was  n(* 
confined  to  the  healing  by  drugs,  as  was 
argued  on  behalf  of  the  defendants.   It 
appears  that  from  the  earliest  time  down 
to  recent  date  the  diploma  granted  by  the 
plaintiffs  and  their  predecessors  to  their 
fellows  and  licentiates  w^as,  as  fiu*  as  mate- 
rial, in  the  following  form  :  "  EgOj  A.  B. 
PrcMidena  (vel  pro-prcesidens)  hujut  Cd- 
legii  admitto   te  ad  medicina  facvUaiiah 
tarn  docendam  qn<im  exercetidam.'*    It  is 
not  denied   by  the   defendants  that  the 
fellows  and  licentiates  who  obtained  these 
diplomas  have  been  acctistomed  to  practdse 
as  general  practitioners  in  medicine,  snr- 
gery,  and  midwifery,  or  in  either,  as  to 
them  it  seemed  best.     Sir  Horace  Davey, 
for  the  defendants,  commenced  with  the 
charter   of    1    Edw.   4   granted    to   the 
barbers,  and  traced  down  the  history  of 
the  surgeons  from  this  through  3  Hen.  8. 
c.  11  (1511),  an  Act  purporting  to  relate 
to  the  appointment  and  examination  of 
persons  to  act  as  physicians  and  surgeons 
within  the  city  of  London  and  seven  mfles 
round  (though  when  the  Parliament  Roll 
was  examined  it  was  found  that,  as  the 
Act  originally  stood  upon  the  roll,  it  ap- 
plied solely  to  physicians,  and  that  the 
word  "  surgeon,"  for  some  reason  or  another, 
had  since  been  interpolated) ;  through  32 
Hen.  8.  c.  42,  uniting  the  barbers  and  sur- 
geons  into   one    whole  body  corporate; 
through  the  charter  of  5  Car.  1  granted  to 
the  surgeons;   and  through    18  Qeo.  2. 
c.  15,  whereby  the  surgeons  became  inco^ 
porated,  and  of  which  incorporation  the 
Royal  College  of  Surgeons  is  the  direct 
successor ;  and  through  other  Acts  prior 
and  subsequent  thereto.     He  argued  that 
from  these  documents,  taken  together  with 
those  cited  by  the  plaintiflfe,  it  appeared 
that    there    was    the    faculty    of   medi- 
cine,  as  distinguished   from   the  faculty 
of   surgery,    and    he    urged,    and    with 
force,  that  these  two  faculties  from  the 
earliest    times     had     run    upon    totally 
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different  lines,  and  he  urged  that  physi- 
cians bad  nothing  to  do  with  surgeons. 
He  pointed  out,  what  I  think  was  the  fact, 
that  although  the  College  of  Physicians 
fix>m  the  year  1582  held  lectures  in  sur- 
gery called  Lumlelan  Lectures,  that  al- 
though their  examinations  prior  to  1835 
were  "  In  primis  comitiis  in  parte  medi- 
cina    Physiologica,  in   secundis   in   parte 
Pathologica,   in   tertiis   in   parte   Thera- 
peutica,"  which  Dr.  Liveing  said  was  as 
much  in  surgery  as  medicine,  and  since 
that  date  embraced  the  obstetric  art  and 
principles  of  surgery,  yet  it  was  not  till  the 
year  1862  that  the  tirst  real  effective  ex- 
amination in  surgery  itself  was  made  by  the 
plaintiffs,  who  then  called  to  their  assis- 
tance Mr.  Erichsen  to  examine,  and  since 
then  they  have  ever  had  an  eminent  sur- 
geon to  aid  them  in  the  examination  in 
surgery  of  those  of  their  students  whom 
they    examined    themselves.      I    should 
mention  that  since  1884  the  plaintiffs,  in 
conjunction   with   the   Royal   College   of 
Surgebns,  have  held  joint  examinations  of 
those  students  who  had  commenced  their 
studies  since  that  date,  and  these  examina- 
tions still  continue.     Sir  H.  Davey  argued 
that  the  construction  placed  by  the  Solici- 
tor-General upon  section  3  of  32  Hen.  8. 
c.  40  was  erroneous.     I   incline  to  the 
opinion  that   Sir   H.   Davey  placed  the 
correct  construction    upon    this    section 
when    he    insisted    that    the    privileges 
granted  by  it  were  confined  to  the  "  com- 
pany or  fellowship  of  physicians,"  which 
he  read  as  equivalent  to  "  commonalty  or 
fellows  "  of  that  body  ;  but,  be  this  as  it 
niay,  it  does  not  affect  the   point  as  to 
whether    the    plaintiffs    could    grant    a 
diploma  in    medicine    and    surgery.      I 
think,  too,  that  he  was  correct   when  he 
said  that  surgeons  and  physicians  had  run 
in  distinct  lines  from  the  earliest  time ; 
but  this  is  not  what  I  have  to  decide. 
The  point  is,  were  the  plaintiffs  a  medical 
^corporation  in  1886  legally  qualified  to 
grant  a  diploma  in  respect  of  medicine 
and    surgery  1      The    Solidtor-Generars 
reply  to  the  arguments  of  Sir  H.  Davey 
appears  to  me  conclusive.     He  said,  for 
^he  purpose  of  this   case   I   accept   Sir 
H.  Dave/s  reading  of  the  section,  for  he 
a^ts  that  the  plaintiffs  could   grant  a 
'oma  to  their  commonalty  or  fellows  to 


practise  in  medicine  and  surgery,  and, 
said  the  Solicitor-General,  that  is  all  that 
is  required,  for  this  brings  the  plaintiffs 
within  the  exact  terms  of  the  Act — 
namely,  a  medical  corporation  legally 
qualified  to  grant  diplomas  in  respect  of 
medicine  and  surgery.  He  said,  whether 
physicians  and  surgeons  ran  in  different 
grooves  did  not  affect  the  point  to  be  de- 
termined. In  my  judgment  the  Solicitor- 
General  is  right  when  he  says,  once  get 
the  corporation  legally  qualified  to  grant 
the  diploma,  and  then  they  are  the  per- 
sons who  are  designated  by  the  statute  to 
hold  the  examination.  This  argument 
appears  to  me  to  be  unanswerable.  It 
has  been  established  that  the  plaintiffs 
were  at  the  date  of  the  passing  of  the  Act 
of  1886  a  corporation  legally  qualified  to 
grant  diplomas  in  respect  of  medicine  and 
surgery,  and  that,  in  my  judgment,  con- 
cludes the  case.  For  these  reasons,  in  my 
opinion,  the  plaintiffs  are  right,  and  are 
entitled  to  judgment  and  the  declaration 
asked  for,  and  they  naust  have  the  costs 
of  this  action. 

Judgment  Jor  plaintiff's. 


Solicitors — Field,  Roscoe  &  Co.,  for  plaintiiBEs  ; 
Farrer  k  Co.,  for  defendants. 


1893.    ")  In  re  thb  ilkley  hotel  com- 
Jan.  13.  j  PANY. 

County  Court — Companies  {Winding- 
up)  Act,  1890  (53  c&  54  Vict  c.  63)— 
Winding-up  in  County  Court — Transfer 
of  Property — Jurisdiction. 

The  functions  of  a  County  Court  under 
the  Companies  {Whiding-up)  Act,  1890, 
are  administrativs  only.  A  County  Court 
has^  thereforey  no  jurisdiction  under  the 
provisions  of  that  statute  to  deal  with  a 
question  relating  to  the  title  of  property 
which  arose  previously  to  the  commencement 
of  the  winding  up  between  the  company  and 
a  stranger. 

This  was  an  appeal  from  an  order  of 
the  Judge  of  the  County  Court  at  Leeds, 
by  which   the  appellant  was  ordered  to 
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In  re  IlJdey  Hotel  Co. 
deliver  up  certain  wine  to  the  liquidator 
of  the  liley  Hotel  Company,  which  had 
been  transferred  by  the  manager  of  the 
company  to  the  appellant  before  the  pre- 
sentation of  the  petition  for  winding  up 
the  company  to  the  County  Court  at 
Leeds  under  the  Companies  (Winding-up) 
Act,  1890  (53  &  54  Vict.  c.  63).  The 
liquidator  applied  for  an  order  declaring 
the  transfer  of  the  wine  in  question  to  the 
appellant  to  be  a  fraudulent  preference 
within  the  meaning  of  section  164  of  the 
Companies  Act,  1862  (25  &  26  Vict.  c. 
89).  The  County  Coiui)  Judge  held  that 
there  was  no  fraudulent  transfer,  the 
manager  having  held  no  authority  from 
the  company  to  make  such  transfer,  but 
that  the  transfer  was  nevertheless  void ; 
he  accordingly  made  the  order  now  ap- 
pealed from  (1). 

Tate  Zee,  for  the  appellant. — This  order 
was  made  without  jurisdiction.  The 
functions  of  a  County  Court  Judge  under 
53  &  54  Vict,  c  63  are  purely  administra- 
tive, and  do  not  empower  a  Judge  to  deal 
with  questions  relating  to  property  which 
arise  previously  to  a  winding  up  between 
a  company  and  a  stranger.  Where  such 
jurisdiction  is  conferred,  it  is  given  by  ex- 
press enactment,  and  with  a  limitation  as 
to  amount. 

Muir  Mackenzie^  for  the  liquidator. — 
The  County  Court  Judge  had  power  to 
make  this  order.  The  Companies  Act, 
1862  (25  k  26  Vict.  c.  89),  s.  164,  gave 
jurisdiction  to  deal  with  questions  of 
fraudulent  preference,  and  section  98  of 
the  same  Act  gives  the  Court  power  "  to 
cause  the  assets  of  the  company  to  be  col- 
lected and  applied  in  discharge  of  its  lia- 

(1)  By  the  Companies  (Winding-up)  Act, 
1890,  s.  1,  SHb-s.  3,  "  Where  the  amount  of  the 
capital  of  a  company  paid  up,  or  credited  as 
paid  up,  does  not  exce^  ten  thousand  pounds, 
and  the  registered  office  of  the  company  is 
situate  within  the  jurisdiction  of  a  County 
Court  having  jurisdiction  under  this  Act,  a 
petition  to  wind  up  the  company  or  to  continue 
the  winding  up  of  the  company  under  the 
supervision  of  the  Court  shall  be  presented  to 
that  County  Court."  By  sub-section  6 :  **  Every 
Court  having  jurisdiction  under  this  Act  to 
wind  up  a  company  shall,  for  the  purposes  of 
that  jurisdiction,  have  all  the  powers  of  the 
High  Court." 


bilities."     That  is  extended  to  the  Comity 
Court  by  53  k  54  Vict.  c.  63. 

[He  cited  In  re  The  Inns  of  Court  Hold 
Company  (2),  /n  re  The  Civil  Service  and 
General  Store  (3),  and  In  re  The  Liverpod 
and  London  Guarantee  <C*c.  Company  (4).] 

Cave,  J. — Having  sat  for  many  years 
to  hear  bankruptcy  cases,  I  have  acquired 
some  fiEimiliarity  with  the  practice  rdat- 
ing  to  it.  It  appears  to  me  clear  that  the 
County  Court  Judge  had  no  jurisdiction 
to  come  to  the  conclusion  at  which  he 
arrived  in  this  case.  An  application  was 
made  to  him  to  declare  that  the  transfer 
of  certain  property  was  a  fi^audulent  pre- 
ference. As  to  whether  he  had  any 
jurisdiction  to  do  so  I  offer  no  opinion; 
indeed,  it  is  not  necessary  to  do  so,  because 
the  County  Court  Judge  came  to  the  con- 
clusion that  there  had  been  no  fraudulent 
preference  by  the  company,  on  the  ground 
that  what  was  done  was  done  by  the 
manager  without  authority,  and  therefore 
there  had  been  no  valid  transfer  of  the 
property ;  therefore  he  made  an  order  for 
the  delivery  up  of  the  property  to  the 
liquidator.  The  question  is  whether  the 
County  Court  Judge  had  any  power  to 
make  such  an  order.  Under  the  Bank- 
ruptcy Act,  1883  (46  &  47  Vict.  c.  52),  s. 
102,  sub-s.  1,  the  Judge  of  the  High  Court 
in  bankruptxjy  has  jurisdiction  to  maie 
such  an  order  as  this ;  and  a  County  Court 
Judge  may,  within  certain  limits,  entertain 
the  same  question  where  the  value  of  the 
amount  in  dispute  does  not  exceed  200/, 
subject  to  the  right  of  appeal,  on  questions 
both  of  law  and  fact,  so  that  the  whole  of 
the  circumstances  may  be  brought  to  the 
attention  of  the  High  Court.  The  pro- 
visions of  the  Winding-up  Acts  are  alto- 
gether different,  for  there  is  nothing  m 
these  Acts  of  so  wide  a  scope  as  the  prtj 
visions  in  the  Bankruptcy  Act  to  which  I 
have  referred.  Section  98  of  the  Com- 
panies Act,  1862  (25  &  26  Viet,  c.89), 
has  been  I'eferred  to  in  support  of  the  con- 
tention that  the  jurisdiction  exists,  but 
that  section  only  contains  a  very  general 


(2)  37  I>aw  J.  Rep.  Chanc.  692 
Eq.  82. 

(3)  57  Law  J.  Rep.  Chanc.  119 

(4)  46  Law  Times,  N.S.  54. 
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statement  of  the  power  to  collect  and 
apply  the  assets.  Obviously,  where  there 
is  no  dispute,  the  official  liquidator  takes 
possession  of  and  distributes  the  assets ; 
but  this  is  quite  consistent  with  the  view 
that  the  Act  does  not  give  the  Court  any 
power  to  decide  such  a  question  as  the 
County  Court  Judge  has  decided  in  the 
present  case.  The  functions  of  the  Court 
are  necessarily  administrative,  and  there 
is  no  ground  for  collecting  from  the 
language  of  the  Acts  an  implied  power  to 
decide  such  a  question  as  this.  None  of 
the  other  sections  which  have  been  re- 
ferred to  contain  language  like  that  of  the 
Bankruptcy  Acts.  Now  let  us  see  what 
the  consequence  would  be  of  giving  effect 
to  the  opposite  view.  It  would  follow 
that  a  County  Court  Judge  would  have 
power  to  entertain  a  dispute  between  a  com- 
pany and  a  stranger  without  any  limit,  and, 
moreover,  there  would  be  no  appeal  from 
his  decision  on  a  question  of  fact ;  so  that 
if  a  question  of  fact  were  decided  dealing 
with  an  amount  of  20,000^.,  there  would 
be  no  appeal.  This  would  give  a  County 
QowTt  Judge  a  power  which  no  Judge  of 
the  High  Court  possesses,  for  in  the  latter 
case  there  is  an  appeal  to  the  Court  of 
Appeal  and  to  the  House  of  Lords.  For 
these  reasons  I  think  the  County  Court 
Judge  was  wrong,  and  that  this  appeal 
must  be  allowed. 

LoBD  Coleridge,  C.  J.,  concurred. 

Appeal  allowed. 


Solicitors — Farmer,  Rawson  &  Carpenter,  agents 
for  Mossman,  Rawson  &  Blankley,  Bradford, 
for  appellant ;  Field,  Roscoe  &  Co.,  agents  for 
Taylor,  Jeffery  &  Jessop,  Bradford,  for  re- 
spondent. 
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[IN  THE   COURT   OF  APPEAL.] 
1893.    ")      COBB  V.   THE  GREAT  WESTERN 
Feb.  6.  3  RAILWAY   COMPANY.* 

Railway  Company — Contract  of  Car- 
riage— Bobbery  of  Passenger  by  Fellow- 
Passenger — Duty  of  Company  to  facilitate 
Search  and  Arrest  of  Thief — Over-crowd- 
ing of  Railway  Carriage — Remoteness  of 
Damage. 

A  statement  of  claim  alleged  that  whilst 
the  plaintiff  wa^  a  passenger  on  the  defen- 
danb  company's  railtoa/y,  a  gang  of  men 
entered  the  carriage  in  which  he  waSy  a/nd 
robbed  him  of  a  certain  sum  of  money  ; 
that  the  plainliff  forthwith  complaint  of 
having  been  robbed  to  the  stationrmaster^ 
who  refused  to  detain  the  train  to  permit 
the  plaintiff  to  give  the  men  into  custody y 
and  have  them  searchedy  but  gave  the  signal 
for  the  train  to  start,  although  there  was  a 
large  force  of  police  in  the  station  ready  to 
arrest  and  search  the  men : — Held,  that  the 
statement  of  claim  disclosed  no  cause  of 
action. 

The  statement  of  claim  also  alleged  thaty 
by  the  negligence  of  the  company  causing 
or  permitting  the  carriage  to  be  over- 
crowded, they  facilitated  the  robbing  of  the 
plaintiff,  amd  he  claimed  damages  in  re- 
ject thereof: — Held,  that  although  the 
over-crowding  of  the  carriage  constituted  a 
breach  of  duly  on  the  part  of  the  company, 
yet  the  damage  was  too  remotCy  because  it 
could  not  be  said  that  the  robbery  was  the 
natural  consequence  of  the  over-crowding  of 
the  carriage. 

Appeal  from  the  decision  of  a  Divisional 
Court  on  points  of  law  raised  in  the  plead- 
ings. 

The  statement  of  claim  was  in  substance 
as  follows : 

On  the  6th  of  May,  1892,  the  plaintiff 
was  a  passenger  on  the  defendants'  rail- 
way in  a  train  going  from  Shrewsbury  to 
Birmingham.  The  train  in  the  course  of 
its  journey  stopped  at  Wellington,  where 
a  gang  of  men,  numbering  about  sixteen, 
entered  the  carriage,  and  he  was  robbed 
by  them  of  a  sum  of  89/.  1*.  The  plaintiff 
forthwith  complained  of  having  been 
robbed  to  the  defendant  company's  station - 

*  Coram  Lord  Esher,  M,R.,  Bowen,  L.J.,  and 
Smith,  L.J. 
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Colh  V.  Sfreat  Western  Rail,  Co.,  App, 
master,  but  he  refused  to  detain  the  train 
to  permit  the  plaintiff  to  give  the  men 
into  custody  and  have  them  searched.  It 
is  the  duty  of  the  station-master,  as  the 
defendant  company's  servant,  to  give  the 
signal  for  the  train  to  be  started,  and  im- 
mediately upon  the  plaintiff's  complaint 
being  made  to  him,  he  negligently  and 
improperly,  and  in  breach  of  the  duty 
owed  by  the  defendant  company  to  the 
plaintiff,  as  a  passenger  on  their  line,  to 
protect  him  in  person  and  property,  and 
to  oppose  no  obstacle  to  his  recovering 
the  property  of  which  he  had  while  on 
their  line  been  wrongfully  deprived,  gave 
the  signal  for  the  train  to  leave,  and  it 
left  accordingly,  and  the  plaintiff  was 
thereby  prevented,  without  any  negligence 
on  his  part,  from  having  the  men  searched 
and  his  property  recovered. 

There  were  in  and  about  the  station  at 
the  time  of  the  robbery,  as  the  station- 
master  well  knew,  a  large  force  of  police 
ready  and  willing  to  effect  the  arrest  for 
the  plaintiff,  and  to  search  those  arrested, 
but  they  were  prevented  from  doing  so 
by  the  action  of  the  defendant  company's 
servant  in  immediately  starting  the  train. 
The  sum  of  89^.  1«.  was  still  in  the  com- 
partment of  the  carriage  at  the  time  when 
the  plaintiff  complained  to  the  station- 
master,  and  might  and  would  then  have 
been  recovered  had  he  afforded  time  for 
the  necessary  search.  The  plaintiff  had 
since  prosecuted  to  conviction  two  of  the 
gang  who  robbed  him,  being  all  that  have 
as  yet  been  identified. 

The  plaintiff  claimed  89^.  Is.  as  damages 
for  the  negligence  of  the  defendant  com- 
pany, whereby  that  sum  was  wholly  lost 
to  him. 

The  plaintiff  also  claimed  damages  for 
the  negligence  of  the  defendant  company 
in  causing  or  permitting  the  carriage, 
which  was  constructed  to  carry  ten  pas- 
sengers, to  be  over-crowded,  and  so  facili- 
tating the  hustling  and  robbing  of  the 
plaintiff. 

The  Divisional  Court  (Day,  J.,  and 
Collins,  J.)  held  that  the  statement  of 
claim  disclosed  no  cause  of  action. 

The  plaintiff  appealed. 

R.  W,  Harp&r,  for  the  plaintiff.— The 
statement  of  claim  discloses  a  good  cause 


of  action  against  the  defendant  company. 
Two  grounds  of  negligence  are  alleged. 
First,  the  company  were  negligent  in  not 
affording  the  plaintiff  an  opportunity  of 
having  the  men  arrested  and  searched  bj 
the  police.  It  was  the  duty  of  the  com- 
pany by  their  servant,  the  station-master, 
to  have  detained  the  train,  and  by  not 
doing  so  an  opportunity  w^as  given  to  the 
men  to  escape.  The  cause  of  action  is 
that  the  defendant  company,  by  their  ser- 
vant, prevented  the  police  searching  the 
men,  and  so  recovering  the  plaintiffs 
property.  Secondly,  the  defendant  com- 
pany were  negligent  in  allowing  the  ca^ 
riage  to  be  over-crowded,  and  they  thereby 
fticilitated  the  robbing  of  the  plaintiff. 

\The  New  Orleans  Railway  Company  v. 
Burke  (1),  The  Great  Western  RaUmy 
Company  v.  Bunch  (2),  and  The  Mdro- 
politan  Railway  Company  v.  Jackson  (3) 
were  referred  to.] 

A,  LytteUon,  for  the  defendants,  was 
not  called  upon. 

LordEsher,  M.R. — The  judgment  of  the 
Court  below  in  this  case  must  be  afl&rmed, 
upon  the  ground  that  under  neither  heading 
of  the  claim  is  there  any  obligation  thrown 
upon  the  company.  The  claim  alleges  that 
whilst  the  plaintiff  was  a  passenger  on  the 
railway  he  was  robbed ;  but  it  does  not 
there  state  that  the  robbery  was  caused 
by  any  negligence  on  the  part  of  the  com- 
pany. The  claim  then  states  that  the 
ti'ain  arrived  at  a  station  whilst  the  al- 
leged robbers  were  in  the  train.  A  station- 
master  was  at  the  station,  and  a  body  of 
police  happened  to  be  also  there.  The 
statement  of  claim  then  alleges  that  the 
plaintiff  requested  the  station-master  ^ 
detain  the  train  whilst  the  persons  allied 
to  have  robbed  him  of  his  property  were 
searched,  and  he  alleges  that  it  was  the 
duty  of  the  station-master  when  so  re- 
quested, and  under  the  circumstances,  to 
detain  the  train.  Now,  under  what  head 
of  law  can  that  claim  come  1  The  rail- 
way company  undertook  to  carry  the 
plaintiff  as  a  passenger  safely,  and  so  that 

(1)  24  Amer.  Rep.  689. 

(2)  67  Law  J.  Rep.  Q.B.-  361 ;  Law  ReP- 
13  App.  Cas.  31,  42. 

(3)  47  Law  J.  Rep.  C.P.  303;  Law  ReP- 
3  App.  Cas.  193, 198. 
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his  safety  should  not  be  interfered  with 
by  any  negligence  on  their  part.     In  the 
present  case  the  railway  company  did,  so 
&r  as  the  plaintiff  was  personally  con- 
<»rned,  carry  him  safely  and  without  any 
negligence  on  their  part ;  and  as  to  the 
carrying  of  him,  it  is  not  alleged  in  that 
3)'art  of  the  claim  that  he  had  been  ill-used 
in  the  train,  and  that  that  fact  was  made 
known   to  the  servants  of  the  company. 
That  would  be  an  entirely  different  cause 
of  action  from  the  present  one,  and  would 
have  to    be  treated  in  a  different  way. 
The  robbery  here  complained  of  was  then 
done   and   over,  and  there  was   nothing 
that  the  railway  company,  by  their  servant, 
the  station-master,  could  then  do  to  pre- 
vent   that   robbery.     The   station-master 
was  not  even  asked  to  search  either  the 
carriage  or  the  men  ;  he  was  only  asked 
to  detain  the  train  and  all  the  other  pas- 
sengers whilst  the  complaint  of  the  plain- 
tiff was  being  enquired  into  by  the  police. 
That  is  really  the  whole  of  the  matter. 
Is  that  any  part  of  the  duty  of  a  railway 
company  under  their  contract  to  carry  a 
passenger  ?     It  is  clear,  to  my  mind,  that 
it  has  nothing  to  do  with  the  duty  under- 
taken by  them  under   their  contract  of 
carriage.    No  duty,  therefore,  was  imposed 
on  the  station-master  as  a  servant  of  the 
railway  company,   and    consequently   no 
duty  either  was  imposed  on  the  railway 
company.     If,   therefore,   there  was    no 
duty  which  they  broke,  then  there  can  be 
no  cause  of  action  ;  and  the  first  part  of 
the  plaintiff's  claim  seems  to  me  to  dis- 
close no  cause  of  action.    As  to  the  second 
part,  I  think  there  was  a  breach  of  duty 
on  the  part  of  the  railway  company ;  but 
that  of  itself  does  not  constitute  a  cause 
of  action.     There  must  be  damage  which 
results  from   the  breach   of  duty.     The 
breach  of  duty  here  complained  of  was  over- 
crowding the  railway  carriage  in  which 
the  plaintiff  was  seated,  so  as  to  &ciHtate 
the  robbery ;  but  where  it  is  alleged  that 
damage  is  the  result  of  the  breach  of  duty 
it  must  be  shewn  that  the  damage  is  what 
would  ordinarily  result  from  the  over- 
crowding.    I  think  it  cannot  be  said  that 
the  natural  result  of  over-crowding  the 
carriage  was  that  some  of  the  other  pas- 
sengers  would   rob   the    plaintiff.     That 
^mage  is  too  remote.     The  claim  on  that 
Vol.  62.— Q.B. 


point  also  discloses  no  cause  of  action. 
The  judgment  of  the  Court  below  was 
therefore  right,  and  this  appeal  must  be 
dismissed. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 
Two  points  have  been  argued.  The  first 
point  is,  that  what  happened  after  the 
robbery  involved  a  breach  of  duty  on  the 
part  of  the  railway  company.  The  state- 
ment of  claim  is  drawn  somewhat  vaguely 
on  this  point,  but  what  it  really  means  is 
that  the  station-master  refused  to  detain 
the  train  in  order  to  give  the  plaintiff  an 
opportunity  of  recovering  his  property,  or, 
in  other  words,  to  give  the  plaintiff  the 
opportunity  of  complaining  to  the  police. 
There  is  no  such  obligation  on  the  part  of 
the  railway  company,  and  they  are  not 
bound  to  stop  a  train  in  order  to  afford 
such  an  opportunity.  The  statement  of 
claim,  moreover,  does  not  contain  any 
specific  allegation  that  the  station-master 
prevented  the  plaintiff  from  giving  the 
men  into  custody.  With  regard  to  the 
second  point,  it  was  said  that  the  over- 
crowding of  the  carriage  conduced  to  the 
robbery ;  but  it  is  impossible  to  say  that 
this  is  not  too  remote.  The  damage  must 
be  such  as  would  flow  from  the  breach  of 
duty  in  the  ordinary  and  usual  course  of 
things.  That  is  the  general  rule,  both  in 
contract  and  in  tort^  except  that  in  con- 
tract the  law  does  not  consider  as  too 
remote  such  damages  as  were  in  the  con- 
templation of  the  parties  at  the  time  when 
the  contract  was  made.  Subject  to  that, 
only  such  damages  can  be  recovered  as 
were  immediately  and  naturally  caused  by 
the  breach.  It  is  impossible  to  argue  that 
over-crowding  the  carriage  was  .the  im- 
mediate cause  of  a  felony  being  committed ; 
it  may  conduce  to  the  felony,  but  the 
felony  is  not  the  natural  consequence  of 
the  carriage  being  over-crowded.  I  there- 
fore think  the  judgment  of  the  Court  be- 
low must  be  affirmed. 

Smith,  L.  J. — I  am  entirely  of  the  same 
opinion,  and  have  nothing  to  add  with 
regard  to  the  first  point,  as  to  whether 
there  was  any  duty  to  stop  the  train  to 
give  the  plaintiff  facility  to  have  the  men 
searched  or  given  into  custody.  As  to 
the  second  point,  I  would  add  this,  that 
2  X 
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although  it  was  said  in  the  House  of 
Lords  in  The  Metropolitan  RaUwa/y  Com- 
pany V.  Jackson  (3)  that  evidence  of  over- 
crowding may  be  evidence  of  negligence 
and  a  breach  of  duty,  yet  I  am  still  of 
opinion,  as  I  said  in  Pounder  v.  The  North 
Eastern  Railway  Company  (4),  that  it  is 
not  the  natural  consequence  of  that  negli- 
gence that  a  passenger  will  be  assaulted 
by  another  person,  an  independent  tort- 
feo/SOTj  or  that  his  pocket  shoiUd  be  picked. 
The  damage  is  too  remote.  The  one 
thing  in  no  way  results  fipom  the  other. 
What  is  complained  of  here — namely,  the 
picking  of  the  plaintiff's  pocket  and  loss 
of  money — is  not  the  natural  consequence 
of  the  over-crowding  of  the  carriage. 

Appeal  dismissed. 


Solicitors — Steadman,  Van  Praagh,  Sims  &  Co., 
agents  for  W.  L.  Wilmshurst,  Huddersfield, 
for  plaintiff ;  R.  R.  Nelson,  for  defendants. 


1893.    7 

F  b    15    \  NOERIS  V.    BAILET. 

Practice — Costs — SoUcUcr — Cham^e  of 
Solicitors — Omission  to  JHe  Notice  of 
Cha/nge  at  Central  Office — Taxation  of  Costs 
—Order  VII.  rule  3. 

After  the  action  had  been  set  down  for 
trialf  the  defervdant  changed  his  solicitor^ 
hut  filed  no  notice  of  ^  change  at  the 
Central  Office,  At  the  trial  the  defendamt 
succeeded : — Held,  that  he  u>as  entitled  to 
his  costs. 

This  was  an  appeal  from  the  refusal  of 
the  learned  Judge  at  chambers  to  review 
the  taxation  of  the  defendant's  costs. 
Order  VII.  rule  3  is  as  foUows :  "A  party 
suing  or  defending  by  a  solicitor  shidl  be 
at  liberty  to  change  his  solicitor  in  any 
cause  or  matter,  without  an  order  for  that 
purpose,  upon  notice  of  such  change  being 
filed  in  the  Central  Office ;  .  .  .  but  untU 
such  notice  is  filed,  and  a  copy  thereof 


(4)  61  Law  J.  Rep. 
[1892]  1  Q.B.  386. 


Q.B.  136;  Law   Rep. 


served,  .  .  .  the  former  solicitor  shall  be 
considered  the  solicitor  of  the  party  untQ 
the  final  conclusion  of  the  cause  or  matter, 
whether  in  the  High  Court  or  the  Court 
of  Appeal."  In  the  present  case  the 
action  had  been  set  down  for  trial  on  the 
20th  of  May,  1892.  The  defendant 
changed  his  solicitor  in  June,  and  the 
trial  of  the  action,  which  resulted  in  &voar 
of  the  defendant,  took  place  on  the  31st 
of  October.  The  taxation  of  the  defen- 
dant's costs  followed  on  the  15th  of 
November,  when  the  plaintiff  objected 
that  the  defendant  was  entitled  to  no 
costs  (other  than  those  of  a  litigant  in 
person)  since  the  date  of  the  withdrawal 
of  the  retainer  of  his  former  solicitor,  upon 
the  ground  that  the  new  solicitor  had 
filed  no  notice  of  the  change  of  8olicitor» 
at  the  Central  Office.  The  Master  over- 
ruled this  objection,  and  taxed  the  cost» 
as  between  party  and  party,  holding  that 
the  defendant  had,  according  to  the  terms 
of  rule,  never  been  without  a  solicitor  on 
the  record,  and  that  the  plaintiff  had  not 
suffered  by  the  mistake.  In  this  decision 
he  was  upheld  by  the  learned  Judge  at 
chambers. 

GoUany  for  the  plaintiff. — It  is  not  dis- 
puted that  up  to  the  date  of  the  change 
of  solicitors  the  defendant  is  entitled  to 
his  costs ;  but  it  is  submitted  that  sub- 
sequently to  that  period  the  defendant, 
owing  to  his  solicitor's  neglect,  is  in  the 
precise  position  of  a  successful  litigant 
who  has  appeared  in  person,  and  is  there- 
fore merely  entitled  to  certain  small  ex- 
penses in  the  nature  of  Court  fees.  It  is 
the  duty  of  the  solicitor  to  give  notice  in 
order  that  the  nisi  prius  record  may  be 
altered — Ilunt  v.  Fineburg  (1)  and  Pool 
V.  Pool  (2).  The  principle  which  pre- 
cludes a  successful  litigant  who  succeeds 
in  person  precludes  the  defendant  from 
getting  his  costs  here.  His  position  is 
that  of  a  litigant  in  person,  and  this  has 
been  brought  about  by  his  own  solicitors 
neglect.  He  is  not,  and  has  not  been, 
properly  represented  owing  to  the  oourae 
taken  by  his  solicitor,  and  therefore  loseB 
his  costs. 

(1)  68  Law  J.  Rep.  Q.B.  167 ;  Law  Bep. 
32  Q.B.  D.  269. 

(2)  68  Law  J.  Rep.  P.,  D.  k  A.  67. 
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Hume  WilliamSj  for  the  defendant. — 
The  Master  has  found  that  the  defendant 
was  never  without  a  solicitor  on  the  re- 
cord ;  for  the  name  of  the  former  solicitor 
remained.  And,  further,  that  the  plaintiff 
was  in  no  way  damnified.  It  was  a  mere 
slip  on  the  part  of  the  new  solicitor,  and 
it  is  submitted  the  Court  has  power  to 
extend  the  time  for  the  notice  of  change. 
No  doubt  it  is  the  clear  intention  of  Order 
VII.  rule  3,  that  the  notice  should  be 
given  immediately  upon  the  change  taking 
place.  But  yet  the  Court  has  a  general 
discretion  to  enlarge  the  time  under  Order 
LXIV.  rule  7.  It  is  submitted  that  the 
refusal  of  the  learned  Judge  at  chambers 
to  review  the  taxation  should  be  upheld. 

GoUan,  in  reply. — ^The  consequence  of 
the  neglect  is  complete,  and  it  is  submitted 
the  Court  has  no  jurisdiction  at  this 
period  to  extend  the  time. 

Lord  Coleridge,  C.J. — I  am  of  opinion 
that  the  Master  and  the  Judge  must  be 
upheld.  It  is  obvious  that  similar  cases 
might  readily  occur,  in  which  the  con- 
sequences of  depriving  a  litigant  of  his 
costs  by  holding  him  not  to  be  entitled  to 
them,  owing  to  a  mere  slip  on  the  part  of 
his  solicitor,  would  be  most  serious.  Here 
the  Master  expressly  finds  that  no  harm 
has  been  done,  and  I  see  no  reason  for 
depriving  the  defendant  of  his  party  and 
party  costs. 

Collins,  J. — I  am  of  the  same  opinion. 
There  appears  to  be  no  direct  authority 
on  the  point,  and  I  then  asked  if  there 
were  any  principle  to  guide  us.  The  only 
principle  suggested  is  that  applicable  to 
the  case  of  a  litigant  who  conducts  his 
litigation  in  person.  In  such  a  case  the 
principle  that  he  should  be  entitled  to 
nothing  further  than  small  out-of-pocket 
expenses  is  clearly  right,  because  the  other 
side  deal  with  him  in  that  way  and  upon 
that  footing.  But  in  the  case  before  us 
the  defendant  was  in  fact  acting  through 
a  solicitor,  and  I  quite  agree  that  when 
Order  VII.  rule  3  itself  provides  that,  until 
notice  of  change  is  filed,  the  former  solici- 
tor shall  be  considered  the  solicitor  of  the 
party  until  the  final  conclusion  of  the 
cause,  it  would  be  a  strong  thing  to  de- 
prive the  defendant  of  his  costs  upon  the 


339 


principle  applicable  to  the  case  of  a  litigant 
in  person.  Were  such  a  principle  to  be 
allowed,  where  nothing  further  than  a 
mere  slip  has  occurred,  and  the  defendant 
has  in  feet  always  been  represented  by  a 
solicitor,  the  consequences  in  some  cases 
might  be  of  a  most  serious  character. 

Appeal  dismissed. 

Solicitors— Morris  &  Rickards,  for  plaintiff ;  R. 
Raphael,  for  defendant. 


IQOQ       ") 
J  18    \  DANDO   V.   BODIN. 

BiU  of  Exchange  —  SpedaUy  indorsed 
Writ^—Ord&r  III,  rule  ^^Sufficiency  of 
Indorsement — "  Bank  Charges  " — Liqui- 
dated Demand — Final  Judgment — Order 
XIII.  rule  ^—BiUs  of  Exchange  Act, 
1882  (45  <^  46  Vict.  c.  61),  s,  57. 

In  an  action  on  a  bill  of  exchangCj  fJts 
words  "bank  charges''  specially  indorsed 
on  the  torit,  wnder  Order  III.  rule  6,  a/re 
equivalent  to  "  expenses  of  noting,**  which, 
by  the  Bills  of  Exchange  Act,  1882  (45  d: 
46  Vict.  e.  61),  s.  57,  are  "  deemed  to  be 
liquidated  damages,"  so  as  to  enti^  the 
plaintiff  to  sign  final  judgment  for  want 
of  appearance. 

This  was  an  appeal  by  the  plaintiff  from 
an  order  by  Kennedy,  J.,  at  chambers, 
setting  aside  a  judgment  for  the  plaintiff 
under  Order  XIII.  rule  3  (1)  in  an  actio* 
on  a  bill  of  exchange  for  251,,  on  the 
ground  that  the  writ  was  not  indorsed  for 
a  liquidated  demand.  The  following  was 
the  indorsement  on  the  writ : 
"  Statement  of  claim. 

"The  plaintiff's  claim  is  against  the 
defendant  W.  Bodin  as  acceptor,  and 
against  the  defendant  as  drawer,  of  a  bill 

(1)  Order  XIII.  rule  3 :  "Where  the  writ  of 
summons  is  indorsed  for  a  liquidated  demand, 
whether  specially  or  otherwise,  and  the  defen- 
dant fails  ....  to  appear  thereto,  the  plaintiff 
may  enter  final  judgment  for  any  sum  not  ex- 
ceeding the  sum  indorsed  on  the  writ.  .  .  ." 
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of  exchange  for  25/.,  dated  the  30th  of 
Aiigust,  1892,  payable  three  months  after 
date,  and  indorsed  by  the  defendant  to 
the  plaintifir,  of  the  dishonour  of  which  on 
presentation  the  defendant  had  notice. 

£    8.    d, 

"Particulars:  Principal        .        .    25    0    0 

Bank  charges .        .029 


£25    2    9" 

The  learned  Judge  at  chambers  set  aside 
the  plaintiff's  judgment,  on  the  ground 
that  it  was  intended  that  the  defendant 
should  be  informed  on  the  &ce  of  the  in- 
dorsement of  the  writ  as  to  the  nature  of 
the  claims  against  him ;  that  a  defendant 
could  not  know  that  "bank  charges" 
meant  expenses  of  noting,  and  conse- 
quently could  not  know  that  the  demand 
was  liquidated  so  that  judgment  could  be 
signed  against  him  in  deSiult  of  appear- 
ance. 

A,  T,  Lawrence^  for  the  appellant. — ^The 
2«.  ^d.  stated  as  "  bank  charges  "  is  equi- 
valent to  ordinary  notarial  charges,  or 
"  the  expenses  of  noting,"  which,  by  sec- 
tion 67,  sub-section  1  (c),  of  the  Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61) 
(2),  are  "  deemed  to  be  liquidated  dam- 
ages." 

Jelfj  Q,C.  {Hon,  A,  Lyttelton  with  him), 
for  the  respondent. — The  defendant  is  not 
liable  here  merely  because  the  plaintiff  has 
chosen  to  use  the  luxury  of  a  banker.  Em- 
ploying language  which  may  or  may  not 
make  out  a  case  for  the  summary  remedy 
claimed  does  not  give  jurisdiction ;  and 
affidavits  are  inadmissible  to  make  clear 
what  the  indorsement  leaves  obscure,  and 
it  was  so  held  in  The  Gold  Ores  Reduction 
Company  v.  Parr  (3).  The  decision  in 
The  Sheba  Gold  Mining  Compam,y  v.  Trub- 
ahafjoe  (4)  shewed  that  the  defendant  need 
look  at  the  writ,  and  the  writ  alone,  to 

(2)  45  &  46  Vict.  c.  61.  s.  57 :  "  Where  a  bill 
is  dishonoured,  the  measure  of  damages,  which 
shall  be  deemed  to  be  liquidated  damages,  shall 
be  as  follows:  (1)  The  holder  may  recover  from 
any  party  liable  on  the  bill  .... 

"  (d)  The  amount  of  the  bill : 

"(J)  Interest  thereon.  .  .  . 

"  (jo)  The  expenses  of  noting,  .  .  ." 

(3)  61  Law  J.  Bep.  Q.B.  622;  Law  Rep.  [1892] 
2  Q.B.  14. 

(4)  61  Law  J.  Bep.  Q.B.  219 ;  Law  Rep. 
[1892]  1  Q.B.  674 


see  what  he  has  to  pay.  "Liquidated'' 
means  fixed  and  determined. 

[They  also  cited  the  case  of  Rogers  v. 
HvMt  (6),  where  it  was  held  that  the  ex- 
penses of  noting  were  not  liquidated 
damages.] 

Lawrence  was  not  called  upon  to  reply. 

Day,  J. — I  have  no  doubt  in  this  case. 
The  Bills  of  Exchange  Act,  1882  (2),  en- 
ables the  recovery  both  of  the  amount  of 
the  bill  and  of  "  the  expenses  of  noting" 
also.  Here  "  banker's  charges  "  is  "  ex- 
penses of  noting"  under  another  name; 
they  are  equivalent  terms.  The  exact 
words  in  the  statute  are  not  used,  but 
words  reasonably  meaning  the  same  thing, 
and  clearly  intelligible  in  that  sense. 

Collins,  J. — I  concur.  The  authorities 
do  not  compel  us,  notwithstanding  the 
extreme  technicalities  of  previous  decisions, 
to  depart  from  a  common-sense  construc- 
tion. It  is  said  by  the  defendant  that  there 
is  here  no  jurisdiction  to  sign  judgment, 
because  the  writ  is  not  speaally  indorsed 
within  the  meaning  of  Order  III.  rule  6 
(6).  Now  here,  if  the  claim  was  for  in- 
terest, the  indorsement  is  bad;  but  if 
"  bank  charges  "  may  be  taken  as  equiva- 
lent to  something  made  by  the  statute 
the  subject  of  special  indorsement,  it  is  in 
compliance  with  the  requirements  of  the 
statute.  "  Bank  charges  "  are  consistent 
with  "  notarial "  charges — ^that  is,  with 
meaning  only  "  expenses  of  noting." 

Appeal  aUowed, 

Solicitors— Field,  Roscoe  &  Co.,  agents  for 
Watts  &  Jo  bson,  Dudley,  for  appellant;  George 
Warmington,  agent  for  Plant,  Dudley,  for 
respondent. 


(5)  10  Bxch.  Rep.  479;  24  Law  J.  Bep. 
Exch.  2a. 

(6)  Order  III.  rule  6 :  "In  all  actions  where 
the  plaintiff  seeks  only  to  recover  a  debt  or 
liquidated  demand  in  money  payable  by  the 
defendant,  with  or  without  interest,  arising  (A) 
upon  a  contract  express  or  implied  (as  for 
instance,  on  a  bill  of  exchange,  promissory  note, 
or  cheque,  or  other  simple  contract  debt) :  .  .  • 
the  writ  of  summons  may,  at  the  option  of  the 
plaintiff,  be  specially  indorsed  with  a  statement 
of  his  claim,  or  of  the  remedy  or  relief  to  which 
he  claims  to  be  entitled. .  .  " 
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[IN  THE  COURT  OP  APPEAL] 
1892.    ) 
Dec.  16.  j 


8AUNDEHS  V.   WIEL.* 


Copt/right — Design  — Novelty — Patents, 
Designs,  and  Trade  Marks  Act,  1883  (46 
dc  47  Vict,  e.  57),  ss,  47  and  60. 

A  design  may  be  a  new  and  original 
design  within  section  ^*l  of  ike  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  as 
applied  to  an  article  o/manufacture,  though 
taken  from  a  common  source. 

The  plaintiffs  registered,  in  Class  1,  a 
design  described  as  pattern  and  shape  of 
spoon  or  fork  handle,  consisting  of  a  sketch 
of  Westminster  Abbey,  taken  from  a  photo- 
graph : — Held,  that  the  design  vkm  capaMeof 
registration  under  the  Patents,  Designs,  and 
Trade  Marks  Act,  1883,  and  tJuU  the  de- 
fendant wa>s  not  entitled  to  appropriate  the 
same  view  of  Westminster  Abbey  for  tJie 
same  class  of  article. 

Adams  v.  Clementson  (Law  Rep.  12 
Ch.  D.  714)  doubted. 

This  was  an  appeal  from  a  decision  of 
Cave,  J. 

In  July,  1891,  the  plaintiffs,  Messrs. 
Saunders  k  Shepherd,  registered,  in  Class  1 
(articles  composed  wholly  or  partly  of 
metal,  not  included  in  Class  2),  a  design 
No.  175,644.  This  design  was  described 
as  "  pattern  and  shape  of  spoon  or  fork 
han(&e  in  metal."  The  design  was  a 
representation  of  Westminster  Abbey, 
seen  from  a  particular  point  of  view,  and 
was  placed  at  the  top  or  head  of  the  shaft 
of  the  spoon  or  fork.  The  design  was 
copied  from  a  photograph  by  an  artist  in 
the  employ  of  the  plaintiffs. 

The  plaintiffs  brought  this  action  against 
the  defendant  for  lOOZ.,  as  a  penalty  for 
infringing  this  design. 

The  defendant  pleaded  that  this  design 
was  not  capable  of  registration. 

Cave,  J.  (on  August  8),  gave  judgment 
for  the  plaintifEs  for  40«.  and  costs. 

The  defendant  appealed. 

Aston,  Q.O,,  and  Danckioerts,  for  the 
appellant,  contended  that,  inasmuch  as 
the  plaintiffs'  design  was  a  copy  from  a 
photograph  of  a  well-known  building,  it 

^  (hram  Lindley,    LJ.,  Bowen,    L.J.,    and 

Smith,  L.  J. 


was  not  a  new  or  original  design  within 
the  Act  of  1883,  and  they  relied  on 
Adams  v.  Clementson  (1). 

Cozens- Hardy,  Q.C,  and  Morten,  for 
the  respondents. 

LiNDLET,  L.J. — This  is  an  appeal  from 
a  decision  of  Mr.  Justice  Cave,  and  the 
question  which  is  raised  turns  upon  the 
true  construction  of  that  part  of  the 
Patents,  Designs,  and  Trade  Marks  Act 
of  1883  which  is  comprised  in  Part  3  and 
relates  to  designs.  Now  the  case  is  this  : 
The  plaintiffs  have  registered,  under  Part  3 
of  that  Act,  the  section  of  which  I  will 
allude  to  presently,  a  drawing  No.  175,644. 
They  applied  to  register  it  in  Class  1. 
The  nature  of  their  design,  as  stated  in 
their  application,  is  this :  '^  Pattern  and 
shape  of  spoon  or  fork  handle  in  metal." 
That  is  what  is  registered.  When  you 
come  to  look  at  the  registered  design 
itself — I  do  not  mean  the  metal  spoon 
which  they  make — you  find  that  there  is  the 
shaft  of  a  spoon  or  fork,  and  then  on  the 
top  of  it  there  is  a  drawing  of  Westminster 
Abbey,  seen  from  a  particular  point  of 
view.  You  find  the  two  towers,  and  the 
four  pinnacles  on  the  top  of  each  tower, 
and  you  find  the  body  foreshortened,  and 
then  the  end  of  the  transept  with  a  couple 
of  buttresses  upon  it.  It  takes  a  glass  to 
see  that,  and  if  you  take  a  glass  you  will 
see  that  the  pattern  engraved  on  that 
consists  of  the  rose  window  and  other 
markings,  both  on  the  towers  and  on  the 
body  of  the  Abbey.  There  is  something, 
therefore,  which  answers  both  to  •shape 
and  pattern,  the  shape  being  the  configu- 
ration, and  the  pattern  being  the  en- 
graving upon  it. 

Now  the  history  of  this  design  is  as 
follows:  It  appears  that  photographers 
had  been  mcdcing  photographs  of  the 
Abbey,  and  one  photographer  had  hit 
upon  and  taken  a  photograph  of  the  Abbey 
seen  from  the  point  of  view  of  the  plain- 
tiffs' artist.  The  plaintifis'  artist  says 
that  he  made  this  drawing  from  a  photo- 
graph. Whether  it  is  actually  from  this 
one,  or  one  which  shews  a  little  more  of 
the  transept,  I  do  not  know.  That  does 
not  matter;  but  he   made  that,  and  he 

(1)  Law  Rep.  12  Ch.  D.  714. 
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carved  a  die  from  this  drawing,  which  die 
forms  a  mould — that  is  to  say,  may  be 
used*  for  forming  a  mould  in  plaster  or 
sand  or  something  else,  and  then  the  metal 
of  the  top  of  the  spoon  is  run  into  that 
mould.  That  is  what  the  plaintiffs  have 
done.  They  are  silversmiths,  I  suppose, 
and  they  make  these  things.  This  is  the 
actual  die,  as  I  understand  it,  which  their 
designer  engraved  and  made  for  them. 
As  regards  the  defendant's  spoon,  one  has 
only  to  look  at  the  two  things  to  see  that 
there  is  no  substantial  difference ',  and  I 
think  we  may  assume  that  the  defendant 
has  infringed  the  plaintiffs*  rights,  if  the 
plaintiffs  have  any  exclusive  rights,  and 
that  is  the  real  point  which  has  been 
argued  before  us.  Now  it  is  put  in  this 
way  :  It  is  said  that  there  is  no  sufficient 
novelty  in  this  design  registered  by  the 
plaintiffs.  To  determine  that,  we  must 
look  at  the  Act  of  Parliament  and  see 
what  it  means.  The  two  sections  which 
are  important  are  sections  47  and  60. 
Section  47  runs  thus :  "  The  ComptroUer 
may,  on  application  by  or  on  behalf  of 
any  person  claiming  to  be  the  proprietor 
of  any  new  or  original  design  not  pre- 
viously published  in  the  United  Kingdom, 
register  the  design  under  this  part  of  the 
Act."  Then  section  60  must  be  read  with 
that,  and  section  60  runs  thus :  "  In  and 
for  the  purposes  of  this  Act,  *  design' 
means  any  design  applicable  to  any  article 
of  manufacture,  or  to  any  substance,  arti- 
ficial or  natural,  or  partly  artificial  and 
partly  natural,  whether  the  design  is  ap- 
plicable for  the  pattern,  or  for  the  shape 
or  configuration,  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such 
purposes" — These  plaintiffs  have  taken 
pattern  and  shape" — "and  by  whatever 
means  it  is  applicable,"  whether  by  print- 
ing, painting,  modelling,  casting,  emboss- 
ing, or  any  other  way.  Then  comes  this, 
which  is  important :  "  Copyright " — ^that, 
of  course,  means  copyright  in  designs — 
"  means  the  exclusive  right  to  apply  a 
design  to  any  article  of  manufacture  or  to 
any  such  substance  as  aforesaid  in  the 
class  or  classes  in  which  the  design  is 
registered." 

Now,  taking  those  two  sections  together, 
what  we  have  to  consider  is  this :  whether 
this  registered  design — for  a  design  of  some 


sort,  of  coiirse,  it  is — ^is  a  design  applic- 
able for  the  pattern  and  for  the  shape  to 
things  in  Class  1,  and  in  particular,  forks 
and  spoons,  and  whether  it  is  a  new  or 
original  design  not  previously  published 
in  the  United  Kingdom.  Now,  why  ii 
not  it  ?  Has  such  a  design  applicable  to 
metals  ever  been  seen  before  f  If  you  ask 
that  question  you  are  told  this :  Yes ;  if 
you  mean  by  "  design  "  public  buildings,  or 
if  you  mean  cathedrals  and  churches, 
they  are  common  enough ;  therefore  there 
is  no  novelty  in  the  idea.  But  if  you  ask 
yourself  a  little  closer  whether  anybody 
has  previously  taken  this  particular  aspect 
of  Westminster  Abbey,  and  roistered 
that  as  a  design  applicable  to  things  in 
Class  1 ,  or  to  any  things  like  it,  the  answer 
is,  "  No,  that  is  new,  and  never  has  been 
published  before."  That  answer  seems  to 
me  to  bring  the  plaintiff'  case  within  the 
Act  of  Parliament;  and  I  think  the 
answer  to  the  argument  adduced  to  us  by 
Mr.  Aston  and  Mr.  Danckwerts  is  this : 
they  go  by  steps,  and  say  the  Abbey  is 
not  a  design  within  the  meaning  of  this 
Act  of  Parliament.  In  one  sense,  of 
course,  it  is  a  very  valuable  design.  If 
an  architect  was  thinking  about  building 
an  abbey,  having  Westminster  Abbey  be- 
fore him,  it  would  be  a  very  valuable 
design,  but  it  is  not  a  design  within 
section  60  until  you  come  to  apply  it  as  a 
design  to  some  article  of  manu&cture,  and 
therefore  you  cannot  say  that  in  the 
abstract,  and  as  a  general  proposition, 
Westminster  Abbey  is  a  design.  Then 
Mr.  Aston  says,  "  Well,  but  the  photo- 
graph is."  The  answer  is  the  same: 
No,  the  photograph  is  not;  until  you 
apply  it  to  something  the  photograph  is 
not  a  design  within  this  Act,  whatever  it 
may  be  in  other  Acts.  The  plaintifis  are 
not  infringing  the  copyright  of  the  pho- 
tographer, or,  if  they  are,  we  need  not 
discuss  that.  What  they  are  doing  is 
this :  they  are  making  precisely  the  same 
use  of  the  photograph  which  they  might 
have  made  of  the  Abbey  itself,  and  they 
are  doing  nothing  more  than  taking  that 
which  anybody  can  see  if  he  chooeee 
to  go  down  to  Westminster  Abbey,  and 
applying  it  for  a  particular  purpose.  They 
bring  themselves  within  both  section 
60  and  section  47,  and  I  do  not  think 
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there  is  any  case  which  militates  against 
anything  which  I  have  said  or  the  view 
which  I  am  disposed  to  take  of  this,  which 
is  also  the  view  of  the  learned  Judge, 
except  the  case,  before  Vice-ChanceUor 
Malms,  of  Adams  y.  ClemerUaon  (1).    That 
case  turned  on  the  older  Act  (it  does  not 
turn  upon  this  Act  at  all)  of  the  5th  & 
6th  Vict.  c.   100.  s.  3,  which  is  worded 
somewhat  differently  from  the  correspond- 
ing sections  of  the  Act  of  1883 ;  and  I 
strongly  suspect,  without    knowing — for 
I  have  not  looked  into  it — ^that  the  point, 
which  was  not  brought  out  with  su£&cient 
prominence  in  the  case  of  Adamson  v. 
ClemevUson  (1),  has  led  to  a  slight  vaiia- 
tion  in  the  language  of  this  Act  of  Par- 
liament.    I  cannot  help  thinking  that  the 
Vice-Chancellor  there,  even  under  the  old 
Act,  slipped  into  an  erroneous  view,  and 
took    "design"     rather    as    an  abstract 
design,  instead  of  riveting  his  attention 
on  the  &ct  that  the  Act  was  dealing  with 
designs  applicable  to  particular  modes  of 
manufacture.      I    cannot   help  thinking 
that  he  made  a  mistake  in  that  respect ; 
but  the  language  of  the  Act  there  was  by 
no  means  so  pointed  as  it  is  here,  and   I 
rather  suspect  that  the  language  has  been 
made  more  pointed  in  order  to  prevent 
such  a  decision  as  that.     However  that 
maybe,  I  am  of  opinion  that  the  judg- 
ment in  this  case  is  right,  and  that  the 
appeal  must  therefore  be  dismissed  in  the 
usual  way. 

BowBN,  L.J. — I  am  of  the  same  opinion. 
We  must  begin  by  asking  ourselves  what 
is  the  meaning  of  the  term  "  new  or 
original  design  not  previously  published 
in  the  United  Kingdom,"  which  is  the 
term  used  in  section  47  of  the  Patents, 
I>e8igns,  and  Trade  Marks  Act.  The 
argument  of  Mr.  Aston  really  comes  to 
this,  it  seems  to  me,  that  what  the  Act 
requires  is  novelty  in  the  idea  itself. 
That  is  not  the  language  of  the  section,  in 
the  first  place.  It  is  novelty  or  originality 
in  the  design ;  that  is  to  say,  in  a  com- 
bination calculated  to  produce  a  particular 
end — ^novelty  in  the  way  in  which  the 
idea  is  to  be  rendered  applicable  to  some 
special  subject-matter.  But  when  you 
come  to  section  60,  it  makes  it  even  more 
clear  that  that  is  the  sense  in   which 
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novelty  in  the  design  is  used,  because 
*'  design  "  is,  by  the  limitation  of  the  in- 
terpretation clause,  confined  to  designs 
which  are  applicable  to  any  article  of 
manufacture — to  take  only  the  definition 
which  applies  in  the  present  case,  and 
which  is  necessary  for  the  illustration. 
When  you  come  to  read  the  portion  of  the 
clause  relating  to  copyright,  you  find  that 
while  under  the  50th  section  copyright 
in  design  may  be  created,  cop3nright  in 
design  is  now  defined  as  the  exclusive 
right  to  apply  a  design  to  any  article  of 
manufacture.  You  cannot,  therefore, 
wander  away  firom  the  sections  and  the 
subject-matter  of  the  Act,  and  consider 
whether  an  idea  which  is  totally  remote 
from  the  subject  matter  is  a  novel  idea  or 
not.  You  must  regard  it,  and  test  its 
novelty  throughout,  as  a  novelty  which  is 
expected  and  demanded  from  a  design 
which  is  intended  to  be  apphcable  to  an 
article  of  manufiacture.  When  you  get 
thus  far,  it  is  obvious,  in  the  first  place, 
that  Westminster  Abbey  is  not  a  design. 
The  photograph  is  that  from  which  the 
design  is  taken,  just  as,  if  the  step  of  the 
process  of  photography  had  been  omitted, 
and  the  artist  had  gone  straight  to  the 
Abbey,  he  would  have  made  his  design 
from  the  Abbey,  but  he  would  not  have 
converted  the  Abbey  into  the  design.  It 
seems  to  me  that  the  novelty  and  origi- 
nality in  the  design,  within  this  section, 
is  not  destroyed  by  its  being  taken  from  a 
source  common  to  mankind,  which  was 
part  of  the  ingenious  argument  of  Mr. 
Aston.  The  novelty  may  consist  in  the 
applicability  to  the  article  of  manufacture 
of  a  drawing  or  a  design  which  is  taken 
from  a  source  to  which  all  the  world  may 
resort.  Otherwise  it  would  be  impossible 
to  take  any  natural  or  artistic  object  and 
to  reduce  it  into  a  design  applicable  to  an 
article  of  manufacture  without  also  having 
this  consequence  following,  that  you  could 
not  do  it  at  all,  in  the  first  place,  unless 
you  were  to  alter  the  design  so  as  not  to 
represent  exactly  the  original,  because 
otherwise  there  would  be  no  novelty  in  it, 
inasmuch  as  it  would  be  said  the  thing 
which  was  taken  was  not  new.  You 
could  not  take  a  tree  and  put  it  on  a 
spoon,  unless  you  drew  the  tree  in  some 
shape  in  which  a  tree  never  grew ;  or  an 
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elephant,  unless  you  drew  it  and  carved  it 
of  a  kind  which  had  never  been  seen. 
An  illustration,  it  seems  to  me,  that  may 
be  taken  about  this  is,  what  we  all  know 
as  the  apostles'  spoons.  The  figures  of 
the  apostles  are  figures  which  have  been 
embodied  in  sacred  art  for  centuries,  and 
there  is  nothing  new  in  taking  the  figures 
of  the  apostles ;  but  the  novelty  of  apply- 
ing the  figures  of  the  apostles  to  spoons, 
was  in  contriving  to  design  the  apostles' 
figures  so  that  they  should  be  applicable 
to  that  particular  subject-matter.  How 
does  a  public  building  differ  from  that  % 
In  no  sense,  it  seems  to  me;  and  the 
photograph  of  a  public  building  does  not 
differ.  The  answer  to  the  whole  case  of 
the  appellant  is  that  it  is  not  the  natural 
object  which  is  the  design ;  that  it  is  not 
the  photograph  which  is  the  design.  .  The 
novelty  of  the  design  consists  in  so  con- 
triving the  copy  or  imitation  of  the  figure, 
which  itself  may  be  common  to  the  world, 
in  such  a  manner  as  to  render  it  applic- 
able to  an  article  of  manufacture;  and  I 
think  the  learned  Judge  was  quite  right. 
With  regard  to  Adams  v.  Clementson 
(1),  I  can  only  say  that,  unless  some 
distinction  was  taken  which  rendered 
the  Act  under  which  the  Vice-Chancellor 
was  deciding  unlike  this  particular  Act, 
such  as  the  absence  of  any  clause  like 
section  60, 1  should  doubt  whether  the  de- 
cision was  right.  I  also  rather  doubt 
whether  it  would  be  correct  in  this  case, 
because  it  seems  to  me  that,  although 
section  60  says  what  is  the  meaning  of 
"  design  "  in  section  47,  it  is  clear  that  it 
is  possible  to  extract  such  a  meaning  from 
section  47  when  that  is  read  by  common 
sense  and  by  the  scope  and  context  of 
the  Act  of  Parliament. 

Smith,  L.J.,  concurred. 


Solicitors — Maddisons,  for  appellant ;  Gresham, 
Davis  &  Dallas. 


1892. 
Dec.  21. 
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Solicitor  and  Client — CasU — Taxa^- 
Agreement  in  Writing — AUomeyt  and  So- 
licitors Act,  1870  (33  <t  34  Vict,  c  28),  U 

A  solicitor  delivered  his  billy  and  o/ls- 
an  interval  tcrote  to  his  client  that  kgd 
proceedings  wovM  he  taken  unless  ii  wn 
paid.  He  also  wrote  to  a  third  party.  In 
consequence  of  the  letter  to  the  third  part^, 
which  had  been  communicated  to  kisn^ii 
dient  wrote  to  the  solicitor ,  *'  I  am  of  to 
Scotland,  and  wiU  send  you  a  eheqvs  for 
the  whole  amount  on  my  return."  Tlu  to- 
lidtoT  permitted  a  few  months  to  ehpx^ 
and  issued  a  writ^  whereupon  the  dieiU 
applied  for  an  order  to  tax: — Held,  <&rf 
he  was  entitled  to  the  order.  As  the  dienis 
letter  was  not  in  reply  to  tlie  solicitor's  de- 
mand for  payment,  there  was  no  agreemei^ 
in  writing  unthin  section  4  of  the  Act  of 
1870/  arid  the  forbearance  of  the  soUcUor 
to  sue,  coupled  tcith  the  client's  letter,  did 
not  bring  iJis  case  unthin  the  section. 

This  was  an  appeal  by  the  defendant 
from  an  order  of  the  learned  Judge  at 
chambers  rescinding  an  order  of  the 
Master  that  the  plaintiff's  bill  of  costs, 
the  subject  of  the  action,  be  taxed. 

In  1891  the  plaintiff  delivered  a  bill  of 
costs  to  his  client,  the  defendant. 

On  the  1st  of  July,  1892,  the  plaintiff 
wrote,  "  if  you  are  not  prepared  to  settle 
the  whole  amount,  I  must  ask  for  1001.  on 
account.''  This  letter  was  unanswered, 
and  on  the  12  th  of  July  the  plaintiff 
wrote  stating  that  he  must  take  legal 
proceedings,  unless  the  defendant  "  was 
prepared  to  send  a  cheque  for  the  whole 
amount."  Upon  this  the  defendant  sent 
a  cheque  for  lOOZ.  on  account ;  and  sub- 
sequently, in  consequence  of  a  letter 
written  on  the  30th  of  July  by  the  plain- 
tiff to  a  third  party,  and  communicated  to 
him,  and  not  in  answer  to  any  letter 
written  directly  to  him  by  the  plaintiff, 
wrote  a  letter  to  the  plaintiff,  dated  the 
6th  of  August,  as  follows  :  "  I  am  off  to 
Scotland,  and  will  send  you  cheque  for  the 
whole  amount  on  my  return." 

The  writ  in  the  present  action  was 
served  on  the  14th  of  November.  The 
defendant  appeared,  and  applied  by  smn- 
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mons  for  an  order  to  tax  the  pkintiff's 
biU. 

On  the  1st  of  December  the  Master 
made  the  usual  order  for  taxation,  which 
on  the  8th  of  December  was  rescinded  by 
Mathew,  J.,  in  chambers.  The  present 
motion  was  that  the  order  of  the  learned 
Judge  allowing  the  plaintiffs  appeal  from 
the  Master  be  rescinded,  and  the  Master's 
order  to  tax  restored. 

Hickte^  for  the  defendant. — The  ques- 
tion is,  whether  an  agreement  signed  by 
the  client  alone  is  an  agreement  under 
section  4  of  the  Attorneys  and  Solicitors 
Act,  1870  (33  <k  34  Vict.  c.  28)—that  is 
to  say,  whether  the  letter  of  the  6th  of 
August  is  an  agreement  shutting  out  the 
client  from  his  ordinary  right  to  an  order 
fior  taxation.  It  is  submitted  that  this 
letter  is  not  an  agreement  within  the  sec- 
tion— In  re  Lewis  ;  ex  parte  Munro  (1) 
and  In  re  Raven;  ex  parte  Pitt  (2). 
Moreover,  there  was  no  consideration  for 
any  such  alleged  agreement — In  re  Hema- 
worth  (3),  In  re  Femandea  (4),  In  re  iStog- 
don ;  ex  parte  Baker  (6),  and  Cordery  on 
Solicitors  {2nd  ed.),  p.  225. 

[Pollock,  B. — The  sole  question  is 
whether  these  two  letters  constitute  an 
agreement.] 

Lawson  Walton^  Q-C.y  and  Muir  Mac- 
Icenzie,  for  the  plaintiff. — It  is  submitted 
that  there  was  a  sufficient  agreement. 
The  plaintiff  did  not  serve  his  writ  in  the 
action  till  the  14th  of  November,  so  there 
was  forbearance  on  the  one  side,  and  an 
agreement  to  pay  the  whole  amount  on 
the  other.  This  forbearance  by  the  plain- 
tiff, coupled  with  the  promise  on  the  part 
of  the  defendant  to  pay  the  whole  amoimt, 
constituted  a  new  consideration.  This 
was  the  view  of  the  learned  Judge. 

Pollock,  B. — The  question  here  is 
whether  or  not  there  is  any  agreement 
within  section  4  of  the  Attorneys  and 
Solicitors  Act,  1870.  This  section  is  as 
follows:    "An  attorney  or  solicitor  may 

(1)  45  Law  J.  Rep.  Q.B.  816;  Law  Rep.  1 
Q.B.D.724. 

(2)  45  Law  Times,  742. 

(3)  27  Sol.  Joum.  499. 

(4)  W.  N.  (1878),  57. 
(6)  W.  N.  (1887),  9. 
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make  an  agreement  in  writing  with  his 
client  respecting  the  amount  and  manner 
of  payment  for  the  whole  or  any  part  of 
any  past  or  future  services,  fees,  charges, 
or  disbursements  in  respect  of  business 
done  or  to  be  done  ....  either  by  a 
gross  sum,  or  by  commission,  or  percent- 
age, or  by  salary  or  otherwise.  .  .  ."  Mr. 
Hickie's  contention  is  that  the  only  agree- 
ment contemplated  by  this  section  be- 
tween a  solicitor  and  his  client,  and  the 
only  agreement  which  under  the  section 
can  by  any  means  exempt  the  bill  of  costs 
of  a  solicitor  from  the  ordinary  liability  to 
taxation,  must  be  an  agreement  in  writing, 
and  signed  by  both  the  parties  to  it ;  and 
that  under  this  section  it  is  not  sufficient 
that  the  agreement  should  be  in  writing 
so  fSsir  as  the  client  is  concerned,  but  only 
evidenced  by  forbearance  to  sue  on  the 
part  of  the  solicitor.  The  cajse  before  us 
is  of  some  importance,  and,  apart  from 
authority,  my  own  inclination  would  be 
to  adopt  the  view  taken  by  my  brother 
Mathew  in  chambers;  for  it  has  always 
appeared  to  me  that  the  specific  act 
of  writing  on  the  part  of  the  client, 
more  especially  when  in  consequence  of 
this  specific  act  the  solicitor  has  forborne 
to  insist  on  his  immediate  right  to  pay- 
ment, should  annul  the  right  to  taxation. 
I  cannot  help  thinking,  however,  that  my 
brother  Mathew,  not  having  all  the  au- 
thorities before  him  in  chambers,  was  in 
a  measure  led  away  without  them.  He 
was  of  opinion  that  a  good  contract 
founded  on  a  good  consideration  had 
been  disclosed,  which  was  sufficient  to 
bring  the  case  within  section  4.  When, 
however,  we  look  again  at  the  correspon- 
dence, I  cannot  think  that  this  was  so. 
The  defendant's  letter  of  the  6th  of 
August  is  open  to  two  observations.  It 
is  questionable  in  the  first  place  whether 
his  statement  that  he  wotdd  settle  the 
whole  amount  meant  that  he  would  pay 
the  whole  bill  without  taxation ;  and  in 
the  second,  it  was  not  written  in  answer 
to  the  plaintiff's  letter,  but  in  consequence 
of  a  letter  by  the  plaintiff  to  a  third  party. 
I  do  not  see  how  we  can  hold  that  these 
letters  form  an  agreement  within  the 
meaning  of  section  4.  For  although  I  do 
not  wish  to  be  taken  to  say  that  the 
agreement  in  writing  to  be  signed  by  the 
2Y 
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parties  must,  in  the  contemplation  of  the 
section,  appear  on  one  and  the  same  piece 
of  paper,  and  am  quite  of  opinion  that 
such  an  agreement  can  be  formed  by 
letters  or  separate  documents  signed  by 
the  parties,  yet  here  it  seems  to  me  there 
is  no  such  correspondence  between  these 
two  documents  or  letters  as  to  enable  us 
to  hold  that  they  form  an  agreement  in 
writing  within  the  section.  Apart  from 
authority,  sound  sense  seems  to  me  to 
shew  that  by  his  letter  of  the  6th  of 
August  the  defendant  had  no  intention 
of  giving  up  his  right  to  taxation ;  and  In 
re  Femandea  (4)  is  so  far  in  point  that  it 
shews  that  a  client  who  looks  through  his 
solicitor's  account  and  says  that  it  appears 
all  correct,  merely  admits  that  certain 
work  has  been  done,  but  does  not  give  up 
his  right  to  taxation.  I  am  of  opinion 
that  this  appeal  must  be  allowed,  and  the 
order  of  the  Master  restored. 

Charles,  J. — I  am  of  the  same  opi- 
nion, and  have  Uttle  to  add.  The  main 
question  is  whether  the  letters  disclose  an 
agreement  in  writing  within  section  4. 
It  is  necessary  that  an  agreement  under 
the  section  should  be  signed  by  both  par- 
ties. It  is  said  that  here  there  is  such  an 
agreement  formed  by  the  letters  of  the 
1 2th  of  July  from  the  solicitor  to  the  client, 
and  of  the  6th  of  August  from  the  client 
to  the  solicitor.  But  the  latter  is  not  an 
answer,  nor  sent  in  answer,  to  the  former. 
This  being  so,  I  am  of  opinion  that  no 
agreement  under  section  4  has  been  shewn. 
jNor  do  I  think  that  there  was  an  account 
stated  between  the  parties.  I  therefore 
conclude  that  the  bill  must  go  before  the 
Taxing  Master,  to  be  dealt  with  as  he 
thinks  fit. 

Appeal  aUoioed, 


Solicitors— Pontif ex,  Hewitt  &  Pitt,  plaintiff  in 
person ;  Spencer  Whithead,  agent  forMilward, 
Hadley,  Dain  Sc  Co.,  Birmingham,  for  defen- 
dant. 


1893. 
Feb.  8. 


PRANGNELL   V,  PRA5GNELL 


Practice — County  Courts  Act,  1888,  a. 
67  and  68 — Administration  of  Estate  a- 
ceeding  600L — Transfer  to  High  Coifft, 

Wliere  an  estaie  eacceeding  500^.  has  Im 
administered  in  a  County  Court,  and  tki 
estate  finaJly  wound  up,  the  High  Court 
lias  discretion  to  refuse  an  ord«r  diredxiig 
tJie  matter  to  he  reopened  and  the  acAon 
transferred  to  the  Chancery  Division. 

Application  to  make  absolute  a  rule  mit 
calling  upon  the  County  Court  Judge  to 
shew  cause  why  he  should  not  transfer  an 
administration  action  to  the  Chancery 
Division. 

The  rule  nisi  was  granted  on  an  affi- 
davit of  one  Green  stating  that  the  value 
of  the  estate  exceeded  500Z. 

The  estate,  at  the  testators  deati, 
consisted  of  assets  to  the  extent  of  TOOL, 
and  debts  to  the  extent  of  900/.  The 
testator,  Prangnell,  a  grocer,  died  in 
1882,  and,  by  his  will,  appointed  the  de- 
fendants executors.  They  carried  on  the 
business  for  two  years,  then  bought  it, 
and  a  release  was  executed  to  them  by 
the  widow,  the  mother  of  an  infont  child. 
The  infiint's  share,  which  never  amounted 
to  100^.,  was,  in  1884,  invested  in  the 
'V^^ilts  and  Dorset  Bank.  On  the  18th  of 
October,  1889,  the  plaintiff,  the  mother, 
commenced  an  administration  action.  By 
the  desire  of  the  parties  this  was  not  pro- 
ceeded with  for  a  year.  An  admimstan- 
tion  order  was  made  in  November,  1890, 
an  account  was  taken,  and  the  Registrar's 
certificate  granted  in  April,  1891.  There 
was  no  application  to  vary,  or  to  take  the 
case  into  the  High  Court,  and  the  share 
of  the  infant,  68^.,  was  then  paid  into 
Court.  The  mother  afterwards  wanted 
this  paid  out  of  Court  to  her  for  the 
maintenance  and  education  of  the  infant, 
but  the  County  Court  Judge  refused, 
thinking  she  wanted  it  to  pay  her  debts, 
and  this  application  was  then  made  to 
transfer  the  action  to  the  Chancery 
Division. 

FootCy  for  the  executors,  shewed  cause.— 
The  application  to  transfer  comes  too 
late.     No  doubt  a  transfer  would  ha^ 
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been  ordered  under  section  68  of  the 
County  Courts  Act,  1888,  if  the  applica- 
tion had  been  made  four  years  ago ;  but 
the  only  result  of  making  the  order  now 
would  be  to  spend  the  58l  in  costs. 

TerreUy  in  support  of  the  rule. — The 
County  Court  Judge  had  no  discretion  to 
refuse  to  transfer  the  action.  Under  sec- 
tions 67  and  68  of  the  County  Courts  Act, 
1888,  the  plaintiff  is  entitled  to  transfer 
as  of  right. 

The  sole  question  is  one  of  jurisdiction 
or  no  jurisdiction  under  section  68  of  the 
County  Courts  Act. 

Lord  Coleridge,  C.J. — We  are  asked 
to  put  into  force  sections  67  and  68  of  the 
County    Courts  Act,  1888,  which  direct 
the  transfer  of  an  administration  action 
in  respect  of  an  estate  exceeding  500Z.  to 
the  superior  Court,  and  we  are  told  that 
under  the  sections  the  Court  has  no  dis- 
cretion, but  is  bound  to  order  the  action 
to  be  transferred.     I  do  not  read  the  Act 
in  this  way.     The  testator  died  in  1882, 
and  the  first  proceedings  to  wind  up  the 
estate  were  taken   in   1889    before   the 
Registrar,  when    the  present  applicant 
applied  for  an  order  for  administration. 
She  now  says  that  this  administration, 
which  was  instituted  by  her,  was  carried 
on  without  jurisdiction,  and  that  58?.  is 
to  be  consumed  in  Chancery.     There  is 
no  power  to  compel  us  to  make  the  order, 
and  we  shall  not  do  so. 

Cave,  J. — I  am  of  the  same  opinion. 
I  never  heard  so  unreasonable  an  applica- 
tion. No  objection  was  taken  to  the 
Registrar's  certificate.  There  was  a  fur- 
ther consideration  in  1891,  and  the  costs 
were  ordered  to  be  taxed.  They  were 
taxed,  and  the  matter  was  disposed  of. 
It  would  be  monstrous  to  reopen  it. 

Rule  discharged. 

Solicitors  —  Joseph  Green,  for  applicant ; 
Speechley,  Mumford,  Landon  &  Rodgers, 
agents  for  C.  Lamport,  Southampton,  for 
defendants. 
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THE  HAUFSTAENGL  ART  PUB- 
LISHING COMPAinr  t7.  HOLLO- 
WAY. 


1893. 
Jan. 
April 

CopyriglU  —  International  —  Foreign 
Fainting — Infringement — Registration  by 
Foreigner  in  United  Kingdom — Copyright 
Act,  1842  (5  <fe  6  Vict.  c.  45)— /w^cma- 
tumal  Copyright  Act,  1844  (7  Vict,  c,  12) 
—Fine  Arts  Copyright  Act,  1862  (25  d;  26 
Vict,  c.  68) — International  Copyright  Act, 
1886  (49  d;  50  Vict,  c.  33)— Berne  Ccmven- 
tion,  5th  of  September,  1887 — Order  in 
Council,  2Sth  of  November,  1887. 

The  International  Copyright  Act,  1886, 
s.  6,  is  retrospective,  and  applies  to  aU 
literary  and  artistic  works  produced  before 
the  date  of  the  Order  in  CouvjcxLofihe  28iA 
of  November,  1887,  whether  produced  before 
or  after  the  26th  of  June,  1886,  the  date  of 
the  passing  of  the  Act,  This  Act,  taken  in 
connection  toith  the  Convention  of  Berne 
and  of  the  Order  in  Council,  coasts  no  obli- 
gation upon  foreigners  to  register  under  the 
Copyright  Act,  lSi2,  in  the  case  of  a  book  ; 
nor  under  the  Fine  Arts  Copyright  Acty 
1862,  in  the  case  of  a  painting. 

This  was  an  action  tried  before  Charles, 
J.,  without  a  jury,  brought  by  the  plain- 
tiffs, proprietors  of  a  copyright  in  a  pic- 
ture, against  the  defendants,  who  had 
caused  photographs  of  the  picture  to  be 
copied  on  their  trade  cards.  The  plain- 
tiffs claimed  damages,  an  injunction,  and 
delivery  up  of  all  unlawful  copies  in  the 
defendants'  possession. 

Finlay,  Q.C,  and  Scrutton,  for  the 
plaintiffs. 

Sir  E.  Clarke,  Q.C,  Chadwyck  Healey, 
Q.C,  and  Methold,  for  the  defendants. 
Cur,  adv,  wit. 

[The  foots  and  circumstances  of  the  <iase, 
together  with  the  gist  of  the  arguments 
and  authorities  cited,  are  fully  set  out  and 
dealt  with  in  the  written  judgment  of  the 
Court.] 

Charlbs,  J.  (on  April  15),  delivered 
judgment  as  follows : 

The  plaintiff  company  are  the  proprie- 
tors of  copyright,  both  in  Germany  and 
the  United  Kingdom,  in  a  picture  called 
the  "  Guardian  Angel."    It  waa  paints 
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for  their  assignor,  HaufstaeDgl,  on  com- 
mission in  1884.  It  was  exhibited  at 
Berlin  in  1886,  but  no  copies  were  allowed 
to  be  taken.  The  painter's  name,  Bernard 
Plockhorst,  was  placed  on  the  picture. 
The  copyright  was  assigned  to  the  plaintiff 
company  on  the  27th  of  March,  1889. 
The  defendants,  Messrs.  Holloway,  are 
sole  proprietors  of  Holloway's  pills,  and 
have  caused  photographs  of  the  picture  to 
be  copied  on  to  cards  which  they  issue 
for  the  purposes  of  their  trade.  They  had 
bought  these  copies  from  a  firm  of  Messrs. 
Beckman  Brothers,  under  orders  given 
between  the  9th  of  June,  1887,  and  the 
14th  of  August,  1890.  The  copies  sup- 
plied in  conformity  with  the  earliest  order 
were  made  or  produced  in  England  by 
Messrs.  Riddle  k  Couchman.  The  design 
was  afberwards  somewhat  changed,  and 
the  later  copies  were  made  or  produced  in 
Germany.  It  was  not  denied  that  all  the 
copies  were  infringements.  The  questions 
raised  were  questions  of  law  only,  and  in 
order  to  appreciate  them  it  is  necessary 
to  refer  in  some  detail  to  the  legislation 
in  this  country  affecting  copyright  of  works 
of  art  and  books  published  in  foreign 
countries.  But,  before  doing  so,  I  should 
state  that  the  plaintiffs,  who,  in  1891, 
had  discovered  the  infringement,  regis- 
tered their  copyright  (under  the  Fine  Arts 
Copyright  Act,  1862).  If  this  registration 
was  unnecessary,  the  damages  were  agreed 
at  100^.  If  it  was  necessary,  the  damages 
were,  in  my  opinion,  nominal,  the  writ 
having  been  issued  within  a  few  days  of 
the  English  registration,  and  the  defen- 
dants having  given  an  undertaking  im- 
mediately to  discontinue  the  sale  of  any 
copies  of  the  picture.  The  first  Act  to 
which  reference  must  be  made  is  7  Vict, 
c.  12,  which,  after  repeating  the  Inter- 
national Copyright  Act  (1  &  2  Vict.  c.  59), 
enacted,  section  2,  that  her  Majesty,  by 
Order  in  Council,  might  direct  that 
authors  of  books,  prints,  and  other  works 
of  art  pubLLshed  abroad  should  have  such 
copyright  here  as  the  order  should  pro- 
vide. Section  3  enacted  that  if  the  order 
applied  to  books  the  copyright  law  as  to 
books  first  published  here  should  apply  to 
the  books  to  which  the  order  related  (with 
certain  exceptions).  Section  4  contained 
similar  provisions  as  to  prints  and  other 


works  of  art.  Section  6  enacted,  amoBg 
other  things,  that  in  the  case  of  a  book 
the  name  and  place  of  abode  of  the  autia, 
the  name  and  place  of  abode  of  the  pro- 
prietor of  the  copyright  thereof,  the  tiisfi 
and  place  of  the  first  pubUcation  thcnof 
in  the  foreign  country  named,  shonld  be 
entered  in  the  register  book  of  the  Coa- 
pany  of  Stationers  in  London,  and  i 
printed  copy  delivered  to  the  officer  of  the 
Stationers'  Company  at  their  halL  T^ew 
are  similar  provisions  in  the  same  section 
as  to  prints  or  other  works  of  art.  Thk 
Act  was  called  the  International  Copyii^ 
Act.  Many  Orders  in  Council  were  is- 
sued under  its  provisions,  and  much  differ- 
ence of  practice  prevailed  in  the  various 
countries  to  which  the  orders  applied.  In 
order  to  obviate  the  inconveniences  whicb 
thus  arose  a  conference  of  the  Powers  was 
held  in  1887  at  Berne,  and  a  conventioo, 
drafted  in  1885,  was  agreed  to  on  the  5th 
of  September,  1887,  between  her  Majesty 
and  other  Sovereigns,  among  whom  we 
the  German  Emperor.  Meanwhile  the 
International  Copyright  Act,  1886  (49  k 
50  Vict.  c.  33),  was  parsed.  That  Act, 
after  reciting  that  a  draft  convention  had 
been  agreed  on  at  Berne,  and  it  was  ex- 
pedient to  enable  her  Majesty  to  accede 
to  it,  enabled  her  to  issue  Orders  in 
Council  confirming  the  convention.  Ac- 
cordingly, an  Order  in  Council  was  issued 
on  the  28th  of  November,  1887,  which 
was  directed  to  come  into  operation  on 
the  6th  of  December.  The  rights  of 
foreign  authors  in  England  now,  there- 
fore, rest  mainly  on  the  Berne  Conven- 
tion of  the  5th  of  September,  1887,  and 
the  order  of  the  6th  of  December,  1887, 
issued  under  the  authority  of  the  Act  d 
1886.  It  is  necessary,  therefore,  to  ex- 
amine their  provisions  with  some  minute- 
ness. The  convention  is  expressed  to  be 
"  for  protecting  effectually  and  in  as  uni- 
form a  manner  as  possible  the  rights  of 
authors  over  their  literary  and  artistic 
works,"  and  by  article  2  it  provides  tlw-t 
"  authors  of  any  of  the  countries  of  tne 
union  shall  enjoy  in  the  other  countries 
for  their  works,  whether  pubUshedin  on^*'^ 
those  countries  or  unpublished,  the  rights 
which  the  respective  laws  do  now  or  here- 
after may  grant  to  natives.  The  enjoy©^^ 
of  these  rights  is  subject  to  the  accompli^"' 
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ment    o£  the  conditions  and  formalities 
prescribed  by  law  in  the  country  of  origin 
of   the    -work,  and  cannot  exceed  in  the 
otber    countries  the    term  of  protection 
accorde<i  in  the  country  of  origin."  Article 
11     pi-ovides    that,    "in    order   that  the 
authors  of  works  protected  by  the  pre- 
sent convention  shall,  in  the  absence  of 
proof  to  the  contrary,  be  considered  as 
such,  and  be  consequently  admitted  to  in- 
stitute proceedings  against  pirates  before 
the  Courts  of  the  various  countries  of  the 
union,  it  will  be  sufficient  that  their  name 
he  indicated  on  the  work  in  the  accus- 
tomed   manner.  ...    It   is    nevertheless 
agreed  that  the  tribunals  may,  if  neces- 
sary, require  the  production  of  a  certifi- 
cate from  the  competent  authority,  to  the 
effect    that  the  formalities  prescribed  by 
law  in   the  country  of  origin  have  been 
accomplished  as  contemplated  in  article  2." 
Article  14  provides  that,  "  under  the  re- 
serves and  conditions  to  be  determined  by 
common  agreement,  the  present  conven- 
tion applies  to  all   works  which   at  the 
moment  of  its  coming  into  force  have  not 
yet  fallen  into  the  public  domain  in  the 
country  of  origin."     The  Order  in  Council 
of  the  28th  of  November,  1887,  schedules 
the  convention,  and  provides  that  from 
the   6th  of  December  it  shall  have  full 
effect  throughout  her  Majesty's  dominions, 
and  that  it  shall   extend   (among   other 
countries)  to   Germany.     Clause  3  is  as 
follows :   "  The  author   of  a  literary  or 
artistic  work  which  on  or  after  the  com- 
mencement of  this  order  is  first  produced 
in  one  of  the   foreign  countries  of  the 
Copyright  Union  shall,  subject  as  in  this 
order  and  in  the  International  Copyright 
Acts,  1845  to  1886,  mentioned,  have  as 
respects     that     work     throughout     her 
Majesty's  dominions  the   same   right  of 
wpjrright,  including  any  right  capable  of 
being  conferred  by  an  Order  in  Council 
^nder  section  2  or  section  5  [which  refers 
to  dramatic  pieces  and  musical  composi- 
tions] of  the  International  Copyright  Act, 
1844,  or  under  any  other  enactment,  as  if 
the  work  had  been  first  produced  in  the 
^mted  Kingdom,  and   shall   have  such 
^ht  during  the  same  period :  provided 
that  the  author  of  a  literary  or  artistic 
^ork  shall  not  have  any  greater  right 
or  longer  term  of  copyright  therein  than 
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that  which  he  enjoys  in  the  country  in 
which  the  work  is  first  produced.  The 
author  of  any  literary  or  artistic  work 
first  produced  before  the  commencement 
of  this  order  shall  have  the  rights  and 
remedies  to  which  he  is  entitled  under 
section  6  of  the  International  Copyright 
Act,  1886." 

By  section  1,  sub-section  2,  of  that 
statute,  the  Acts  mentioned  in  the  first 
schedule  were  collectively  referred  to  as 
**  International  Copyright  Acts,"  those  in 
the  second  as  "  Cop)rright  Acts."  Among 
the  former  was  the  Act  of  1844 ;  among 
the  latter  the  Fine  Arts  Copyright  Act, 
1862  (25  &  26  Vict.  c.  68),  to  which  I 
shall  have  presently,  in  connection  with 
the  second  question  which  is  raised  in 
this  case,  more  fully  to  advert.  By  the 
4th  section,  sub-section  1,  it  was  enacted 
that  "  where  an  order  respecting  any 
foreign  country  is  made  under  the  Inter- 
national Copyright  Acts,  the  provisions 
of  those  Acts  with  respect  to  the  registry 
and  delivery  of  copies  of  works  shall  not 
apply  to  works  produced  in  such  country 
except  so  fiir  as  provided  by  the  order." 
By  section  6  it  was  enacted  that  "  where 
an  Order  in  Council  is  made  under  the 
International  Copyright  Acts  with  respect 
to  any  foreign  country,  the  author  and 
publisher  of  any  literary  and  artistic  work 
first  produced  before  the  date  at  which 
such  order  comes  into  operation  shall  be 
entitled  to  the  same  rights  and  remedies 
as  if  the  said  Acts  and  this  Act  and  the 
said  order  had  applied  to  the  said  foreign 
country  at  the  date  of  the  said  production  : 
provided  that  where  any  person  has  be- 
fore the  date  of  the  publication  of  an 
Order  in  Council  lawfully  produced  any 
work  in  the  United  Kingdom,  nothing  in 
this  section  shall  diminish  or  prejudice 
any  rights  or  interests  arising  from  or 
in  connection  with  such  production  which 
are  subsisting  and  valuable  at  such  date." 
By  section  1 1  the  word  **  produced  "  means 
"published  or  made."  The  Order  in 
Council  of  the  28th  of  November,  1887, 
did  not  provide  for  the  application  of  any 
of  the  provisions  of  the  International 
Copyright  Acts  with  respect  to  registry 
and  delivery  of  copies  of  works,  and  it 
was,  therefore,  unnecessary  for  the  plain- 
tiffs to  register  their  picture  under  the 
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International  Copyright  Act  of  1844.     In 
Germany,    since    1876,    there  has   been 
copyright  in  German  works  of  art.     If, 
as  in   the  present  case,   the   painter  is 
named  on  the  picture,  the  copyright  sub- 
sists for  his  life  and  thirty  years  after- 
wards, and  in  the  case  of  a  named  author 
no  registration  in  Germany  is  necessary. 
Having  regard  to  the  terms  of  article  2  of 
the  Berne  Convention,  it  does  not  appear 
necessary  to  decide  whether  the  exhibi- 
tion of  the  picture  at  Berlin  amounted  to 
a  publication  or  not.     In  this  state  of  the 
law  and  of  the  feicts  three  questions  pre- 
sent themselves  for  decision — first,  does 
the  Copyright  Act  of  1886  (49  <k  50  Vict. 
c.  33.  s.  6)  apply  to  works  published  or 
made  before  the  date  of  its  being  passed 
(the  25th  of  June,  1886)?    Secondly,  must 
the   copyright   be  registered   under    the 
provisions  of  the  Fine  Arts  Copyright  Act, 
1862  (25  &  26  Vict.  c.  68),  in  order  to  en- 
title the  owner  to  sue  in  respect  of  an  in- 
fringement %    Thirdly,  does  the  proviso  of 
section  6  of  the  Act  of  1886  protect  the 
defendants?     With   regard   to    the   first 
question,  I  am  unable  to  feel  any  doubt 
that  the  Act  of  1886,  section  6,  applies  to 
all  literary  and  artistic  works  produced 
before  the  date  of  the  Order  in  Council, 
whether  they  were   produced  before  or 
after  the  passing  of  the  Act.     The  words 
do  not  oblige  me  to  hold  the  contrary, 
and  to  do  so  would,  in  my  opinion,  unduly 
limit  the  scope  of  the  statute  in  a  manner 
which   cannot  have   been  intended,  and 
would   render  the  Order  in  Council  in- 
effectual in  a  large  number  of  cases  to 
which  I  believe  it  was  meant  to  apply. 
But  it  is  said  that  in  adopting  this  con- 
struction  I   am    offending     against    the 
maxim,  "  Nova  constitutio,  futuris  formam 
imponere    debet,    non     prseteritis,"    and 
giving   to  a  section  not  expressly  retro- 
spective in   its  language  a  retrospective 
operation.     The  case  of  Lauri  v.  Renad 
(1)  was  referred   to   in   support   of  this 
view,  and  reliance  was  especially  placed  on 
some  passages  in  the  judgments  of  Lord 
Justice   Lindley  and  Lord  Justice  Kay. 
That  case,  however,  merely  decides  that 
the  language  of  section  6  does  not  revive 
an  already  extinguished  right.     It  does 
(1)  61  Law  J.  Rep.  Chanc.  580;  Law  Bep. 
[1892]  3  Ch.  402. 


not  re-create  an  expired  copyright— coff- 
right  in  a  translation  which   had  oome  to 
an  end  before  the  Act  of  1886  came  intD 
operation.     There  is  not,  either  in  tl* 
language  of  the  judgments  or  in  the  de- 
cision  itself,   anything  inconsistent  wiih 
the  conclusion  at  which  I  have  arriraL 
I  am  not,  as  it  seems  to  me,  giving  the 
enactment    any    retrospective    oj^ratioji 
beyond  what  its  words  require.     I  regard 
it  as  co-extensive  with  article  14  of  tbe 
Berne  Convention,  and  think  that  it  may 
properly   be  applied   in  accordance  with 
the  introductory  words  of  the  convention 
for   the  effectual    protection    of  authors 
generally,  as  well  of  foreign  authors  who* 
works  were  published  or  made  when  the 
Act   was   passed,   as   of  foreign   authors 
who   thereafter  should  publish  or  make 
works  abroad.     It  may  be  here  observed 
that  this  construction  was  placed  on  the 
section  by  Mr.  Justice  Grantham  in  Mod 
V.  Groeninga  (2).     I  proceed  to  consider 
the  second  question,  with  regard  to  which 
I  was  pressed  to  follow  the  opinion  ex- 
pressed by  Ml".  Justice  Stirling  in  graDt- 
ing  an  interlocutory  injunction  in  Fi^ 
burn  V.  Hollingsliead   (3),  and  had  that 
opinion  been  final  and  necessary  to  the 
decision  I  need  scarcely  say  that  I  should 
have  felt  myself  bound  by  it.     But  I  fifld 
that  the  learned  Judge  prefjjices  his  elabo- 
rate examination  of  the  Copyright  Acts 
by  observing  first  that,  from  the  point  of 
view  he  took  of  the  case,  it  might  be  un- 
necessary to  decide  the  question  whether 
registration  under  the  Act  of  1862  was 
required ;  and,  secondly,  that  he  reserves 
to  himself  full  liberty  to  reconsider  his 
opinion  at  the  trial  of  the  action,  a  trial 
which,  in  fact,  never  took  place,  the  in- 
terlocutory injunction  having  been  made 
perpetual  by  consent.     Under  these  cir- 
cumstances, I  think  that  I  ought  to  coj^' 
sider   the    point   for   myself  and  decide 
it    according    to    my   own  view   of  ^"^ 
construction  to  be  put  upon  the  statut^t 
the  convention,  and  the  Oi-der  in  Council. 
Now,  prior  to  1862  there  was  no  statutory 
copyright  for  paintings  in  England.    Th® 
preamble  of  the  Act  passed  i^i  that  year 

(2)  60  Law  J.  Rep.  Q.B.  715,  at  p.  720 ;  haw 
Rep.  [1891]  2  Q.B.  443. 

(3)  60  Law  J.  Rep.  Chanc.  768;  Law  Bep. 
[1891]  2  Ch.  371. 
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(25  &  26  Vict.  c.  68)  recites  the  fact  in 
terms   which    cover    all    copyright,    but 
which   must  be   restricted   to   copyright 
afler  publication,  and  that  it  is  expedient 
to  amend  the  law  in  this  respect.     The 
statute  then  enacts  (section  1)  that  British 
authors  of  original   paintings,  drawings, 
or  photographs  shall  have  the  sole  and 
exclusive  right  of  copying,  engraving,  re- 
producing, and  multiplying  such  painting 
or  drawing  and  the  design  thereof,   or 
such  photograph  and  the  negative  thereof, 
for  the  term  of  the  natural  life  of  such 
author  and  seven  years  after  his  death. 
Section  4  enacts  that  "  there  shall  be  kept 
at  the  Hall  of  the  Stationers'  Company, 
by  the  officer  appointed  by  the  said  com- 
pany, for  the  purposes  of  5  &  6  Vict.  c.  45 
(the  Copyright  Act  of  1842),  a  book  or 
books  entitled  The  Register  of  Proprietors 
of  Copyright  in  Paintings,  DraivingSy  and 
Photographs,  wherein  shall  be  entered  a 
memorfiindum  of  every  copyright  to  which 
any  person  shall  be  entitled  under  this 
Act  .  .    .    and  such  memorandum  shall 
contain  a  statement    of  .  .  .   the    name 
and  place  of  abode  of  the  author  of  the 
work  in  which  there  shall  be  such  copy- 
right, together  with  a  short  description  of 
the  nature  and  subject  of  such  work ;  .  .  . 
and  no  action   shall   be  sustainable    nor 
any  penalty  be  recoverable  in  respect  of 
anything  done  before  registration."     The 
language  here  used  certainly  seems  exclu- 
sively applicable  to  the  authors  named  in 
section    1 — that   is,   to    British   authors. 
But  section   12   enacts  that   "This   Act 
shall  be  considered  as  including  the  pro- 
visions of  the  Act  passed  in  the  Session 
of  Parliament  held  in  the  seventh  and 
eighth  years  of  her  present  Majesty  (7 
Vict.  c.  12),  intituled  *  An  Act  to  amend 
the  Law  relating  to  International  Copy- 
right,' in  the  same  manner  as  if  such  pro- 
visions were  part  of  this  Act."     We  must, 
therefore,  read  into  the  Act  of  1862  the 
4th  and  6th  sections  of  the  Act  of  1844, 
and  these,  and,  in  my  opinion,  these  only, 
W^y  to  foreign  authors.      The  British 
author's  work  will    be    entered    in   the 
Agister  book  provided  for  by  section  4. 
The  foreign  author's  work  will  be  entered 
^  the  register  book  provided  for  by  sec- 
^on  6  of  the  Act  of  1 844.     This  construc- 
tion, I  naay  remark,  is  in  harmony  with 
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the  practice  which  has  existed  since  1862, 
and  which  was  proved  by  the  chief  clerk 
at  Stationers'  Hall.  Foreign  paintings 
have  never  been,  in  fact,  registered  in  the 
book  kept  under  section  4.  I  should 
here  notice  the  feet  that  the  requirements 
of  section  6  of  the  Act  of  1844,  already 
referred  to,  differ  in  some  particulars 
from  those  of  section  4  of  the  Act  of 
1862,  and,  with  all  respect  for  the  opinion 
of  Mr.  Justice  Stirling,  I  cannot  think 
that  a  foreign  painting  requires  registra- 
tion under  both  sections.  I  am  now 
speaking  of  the  state  of  things  between 
1862  and  1 886.  But  the  rea»soning  of  the 
learned  Judge  undoubtedly  involves  the 
consequence  that,  as  to  books,  a  double 
registi-ation  has  been  necessary  since  the 
passing  of  the  Act  of  1*844,  first,  under 
the  6th  section  of  that  Act,  and,  secondly, 
under  the  13th  section  of  the  Act  of  1842 
(5  &  6  Vict.  c.  45).  It  has,  however, 
always  been  considered,  and  I  think 
rightly,  that  the  provisions  of  the  Act  of 
1844  as  to  registration  and  delivery  of 
copies  supersede  the  English  provisions 
of  the  Act  of  1842.  I  do  not  read  sec- 
tion 3  of  the  Act  of  1844  as  applying  the 
provisions  of  the  Act  of  1842,  as  to  regis- 
tration and  delivery  of  copies,  to  foreign 
books.  The  copyright  laws  are  to  apply 
to  them  if  they  "  shall  have  been  regis- 
tered as  hereinafter  provided."  The  same 
words  recur  in  section  4  of  the  Act  of 
1844  with  reference  to  works  of  art,  indi- 
cating the  mode  of  registration  appropriate 
for  them,  and  otherwise  applying  to  them 
the  English  Copyright  Acts.  It  remains 
to  consider  the  effect  of  the  Act  of  1866, 
the  convention,  and  the  Order  in  Council 
on  the  foreign  author  of  a  book  or  paint- 
ing, as  the  case  may  be.  Is  there  to  be 
found  in  these  any  obligation  to  register 
under  the  English  Copyright  Actsi  I 
can  find  none.  Section  2,  sub-section  3, 
of  the  Act  provides  that  the  International 
Copyright  Acts,  and  an  order  made  there- 
under, shall  not  confer  on  any  person  any 
greater  right  than  he  enjoys  in  the  foreign 
country  in  which  the  work  was  first  pro- 
duced. Section  3  of  the  Order  in  Council 
of  the  28th  of  November,  1878,  confers  on 
the  foreign  author  the  same  rights  as  he 
would  have  had  if  his  work  had  been  pro- 
duced in  the  United  Kingdom,  and  during 
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Haufgtaengl  Art  Publishing  Co.  v.  Holloway, 
the  same  period,  provided  that  he  shall 
have  no  greater  right  nor  longer  term 
of  copyright  than  he  enjoys  in  his  own 
country.  Article  2  of  the  convention 
contemplates  the  foreign  author  and  the 
native  being  placed  on  an  absolutely  equal 
footing.  There  is  nothing  here,  certainly, 
to  cast  on  the  foreigner  the  obligation  of 
registering  under  the  Act  of  1842  in  the 
case  of  a  book,  or  under  the  Act  of  1862, 
section  4,  in  the  case  of  a  painting.  On 
the  contrary,  the  language  used  appears 
to  indicate  that,  even  if  such  an  obligation 
did  previously  exist,  it  was  to  come  to  an 
end  ;  and  it  further  (in  section  4,  sub-sec- 
tion 1,  of  the  Act  of  1886)  provides  for 
the  specification  in  the  order  of  the  pro- 
visions of  the  International  Copjrright 
Acts,  which  are  to  attach.  The  object  of 
the  legislation  to  me  seems  clear.  It  was 
not  designed  to  impose  disabilities,  but 
rather,  if  they  existed,  to  remove  them, 
and  to  leave  the  foreign  and  native  author 
as  nearly  as  might  be  on  an  equality. 
The  foreigner  who  complied  with  the  re- 
quirements of  the  law  of  his  own  country 
was  to  be  protected  here ;  the  Englishman 
who  complied  with  the  requirements  of 
our  own  law  was  to  be  protected  there. 
I  now  turn  to  the  last  question,  the  con- 
struction of  the  proviso  in  section  6  of  the 
Act  of  1 8  8  6 .  In  order  to  avail  themselves 
of  it  the  defendants  must  shew  that 
before  the  date  of  the  publication  of  the 
Order  in  Council  some  one  has  lawfully 
produced  a  work  in  the  United  Kingdom. 
If  they  shew  this,  then  nothing  is  to  affect 
any  right  or  interest  arising  from  or  in 
connection  with  the  said  production  which 
is  subsisting  and  valuable  at  the  said  date. 
Now,  here,  the  first  card,  and  the  first 
card  only,  was  produced  before  the  order. 
Does  any  right  or  interest  arising  from  or 
in  connection  with  such  production  eidst 
either  in  the  defendants  or  in  any  one 
else  1  There  is,  in  my  opinion,  none  in 
Messrs.  Beckman  Brothers  nor  in  Messrs. 
Biddle  k  Couchman.  But  it  is  suggested 
that  there  is  some  right  or  interest  in  the 
defendants  themselves,  and  Mr.  H.  Hollo- 
way,  one  of  the  defendants,  stated  that 
the  card,  both  in  its  original  and  subse- 
quent form,  was  valuable  as  an  advertise- 
ment. He  thought  it  was  important  to 
the  defendants  that  they  should  continue 


to  issue  it.     He  was,  however,  unaUe  to 
say  whether  the  business  would  reallj 
suffer  at  all,  or  how  much  it  would  suffer 
if  the  card  were  discontinued.   He  should, 
he  said,  like  to  continue  to  issue  it.  Now 
it  has  been  held  in  Movl  v.  Groenings  (2) 
that  the  interest    contemplated  by  ibe 
proviso  must  be  pecuniary  :  there  miat  \» 
a  direct,  subsisting,  pecuniary  interest  in 
the  continuation  of  the  production,  and 
the  evidence  in  this  case  does  not  to  my 
mind  prove  that  the  defendants  have  any 
interest  of  that  description.    The  plain- 
tiffs claim  no  relief  in  respect  of  copies  of 
the  first  card  made  before  the  date  of  tbe 
Order  in  Council ;  and  the  mere  feet  tbat 
these  were  ordered  and  paid  for  does  not, 
in  my  opinion,  of  itself  shew  any  right  or 
interest  in  the  defendants  to  continue  the 
production — no  interest,  in  other  words, 
which  can  be  described   as  "valuable." 
In  the  result,  therefore,   my  judgment 
must  be  for  the  plaintiffs,  with  costs,  for 
100^.,  the  sum  agreed  upon  if  registration 
under  the  Act  of  1862  was  held  by  me  to 
be  unnecessary ;  and  I  grant  an  injunction 
in  the  terms  as^ed,  and  an  order  for  tbe 
delivery  up  of  all  unlawful  copies  of  the 
work  in  the  defendants*  possession. 

Judgment  for  the  plaintiffs. 


Solicitors — Herbert  Bentwitch,    for   plaintiff; 
CLarkson,  Greenwells  &  Co.,  for  defendants. 


.4.) 


PENN    v.   ALEXANDER. 


1893 
Feb, 

Alehouse — Licensing  Acty  1874  (37  <fc 
38  Vict.  c.  49),  88.  9  and  10 — Supplying 
Drink  during  Closing  Hours — Trav^ing 
for  Drink — Bona  fde  Traveller — Liability 
of  Publican. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.O.  65.] 
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[IN  THE  COURT  OP  APPEAL.] 
1893.       1     LE  LIBVRE   AND    ANOTHER  V, 

Feb.  2,  3.  ]  GOULD  * 

Negligence  —  Building  Agreement  — 
Mortgage  —  Surveyor  —  Emphj/ment  by 
Ofjoner  of  Land  to  Certify  Stages  of  Build- 
ing— Certificate  Untrue  Dirough  Negligence 
— Advance  by  Mortgagee  relying  on  Certi- 
ficate— Duty  of  Surveyor  to  Mortgagee — 
I'rattd. 

An  ovmer  of  land  agreed  to  convey  his 
land  to  a  purchaser  in  consideration  of  a 
yearly  rent,  subject  to  a  condition  precedent 
that  the  purchaser  should  buUd  certain 
houses  upon  it  to  his  satisfaction  within  a 
specified  time^  and  employed  a  surveyor  to 
give  certificates  when  certain  stages  of  the 
building  were  reached  which  were  specified 
in  a  schedule  of  advances  prepared  by  the 
owner.  Subsequently  the  owner  arranged 
with  a  third  person  to  make  advances  to  the 
purchaser  upon  the  security  of  a  mortgage 
of  the  landfro^n  the  purchaser.  The  mort- 
gage was  executed,  and  the  mortgagee  made 
tlie  advances,  relying  upon  the  certificates 
given  by  the  surveyor  to  the  owner.  The 
surveyor  negligently,  bvl  not  fraudulently, 
ga/ve  certificates  which  u>ere  untrue  infant : 
— Held,  that  the  surveyor  owed  no  du;ty  to 
the  mortgagee  to  eacercise  care  in  giving  the 
certificates,  and  that  untrue  statements  so 
madcy  in  the  ahsence  of  contract  and  of 
fraud,  did  not  give  rise  to  any  cause  of 
action  by  the  mortgagee  against  the  sur- 
veyor, 

Cann  v.  Wilson  (57  Law  J.  Rep.  Chanc. 
1034)  overruled. 

Appeal  on  the  part  of  the  plaintiffs 
against  the  decision  of  the  Divisional 
Court  (Wills,  J.,  and  Collins,  J.)  refusing 
to  set  aside  the  order  for  judgment  made 
hy  an  official  receiver  in  fevour  of  the 
defendant. 

The  action  was  brought  by  the  plaintiffs 
Le  Lievre  and  Dennes  against  the  defen- 
<iant  Gould  to  obtain  a  declaration  that 
the  defendant,  a  surveyor,  was  liable  to 
^t^^e  compensation  to  them  for  the  loss 
^hey  had  sustained  by  reason  of  untrue 
certificates  which  he  had  given  as  to  the 

*  Coram  Lord  Eslier,  M.R.,  Bowen,  L.J., 
^d  Smith,  L.J. 

Vol.  62.— Q.B. 


progress  made  in  the  building  of  certain 
houses. 

The  plaintiff  Dennes  was  the  mortgagee 
of  the  land  on  which  the  houses  were 
built,  and  the  plaintiff  Le  Lievre  was  the 
transferee  of  the  mortgage. 

The  houses  were  built  under  a  build- 
ing agreement  made  between  William 
Hunt,  the  owner  of  the  land,  who  was 
described  as  the  vendor,  and  William 
Lovering,  a  builder,  described  as  the  pur- 
chaser, by  which  it  was  agreed  that  the 
owner  would  convey  the  land  to  the  pur- 
chaser, subject  to  a  yearly  rent  and  to  a 
condition  precedent  that  the  purchaser 
would  build  upon  the  land,  to  the  satisfac- 
tion of  the  vendor  or  his  architect,  two 
houses  of  a  certain  value  before  a  specified 
date. 

One  Russell,  acting  as  Hunt's  agent, 
saw  the  defendant  and  informed  him 
that  Lovering  was  about  to  build  the 
houses,  and  shewed  him  the  plans  and 
the  schedule  of  advances,  which  had  been 
prepared  by  Hunt,  and  said  that  Hunt 
wanted  some  one  on  the  spot  to  certify 
when  the  stages  were  reached  as  in  the 
schedule,  and  this  the  defendant  agreed 
to  do,  and  kept  the  schedule  of  advances 
for  the  purpose. 

Lovering,  requiring  money  for  the  build- 
ing of  the  houses,  applied  to  Hunt,  who 
arranged  with  the  plaintiff  Dennes  for 
the  advance  of  850^.  to  Lovering  upon  the 
secuiity  of  a  mortgage  from.  Lovering,  the 
amount  to  be  advanced  by  instalments  at 
various  stages  of  the  work. 

The  defendant  from  time  to  time  signed 
written. certificates,  which  were  addressed 
to  Hunt,  certifying  that  various  sums 
were  due  to  Lovering  as  per  schedule  of 
advances,  and,  relying  on  these,  Dennes, 
previously  to  the  transfer  of  the  mortgage, 
and  Le  Lievre  subsequently,  advanced  the 
860Z.  to  Lovering. 

The  plaintiffs  alleged  in  their  statement 
of  claim  that  Hunt  acted  as  the  agent  of 
the  mortgagee  in  employing  the  defendant 
to  give  the  certificates,  and  that  the  certi- 
ficates when  given  were  untrue  to  the 
knowledge  of  the  defendant,  and  that, 
even  if  there  was  no  fraud  on  his  part, 
the  defendant  did  not  use  due  and  proper 
skill  and  diligence  to  ascertain  whether 
the  certificates  were  true,  and  that  in 
2  Z 
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giving  the  certificates  he  acted  with  gross 
negligence  and  in   breach  of   the   duty 
which  he  owed  to  the  plaintiffs. 

The  defendant,  by  his  statement  of  de- 
fence, denied  that  he  had  been  employed 
by  the  plaintiff  Dennes  or  on  his  behalf 
to  give  the  certificates,  and  that  he  under- 
took any  duty  towards  the  plaintiffs,  and 
alleged  that  in  giving  the  certificates  he 
had  acted  hmm  Jide  and  in  the  belief  that 
the  statements  contained  in  the  certificates 
were  true. 

The  official  referee,  to  whom  the  action 
was  referred  for  trial,  found  that  Hunt 
had  not  acted  as  agent  of  the  mortgagee 
in  employing  the  defendant,  that  there 
was  no  fraud  on  the  part  of  the  defendant, 
and  that  in  giving  the  certificates,  which 
were  admitted  to  be  untrue  in  fiict,  the 
defendant  did  not  use  due  or  proper  skill 
(jr  diligence,  and  acted  with  negligence ; 
but  that  there  was  no  contract  between 
the  plaintiffs  and  the  defendant  in  respect 
of  the  certificates,  and  that  therefore  the 
defendant  was  not  under  any  duty  towards 
the  plaintiffs,  and  judgment  ought  to  be 
entered  for  the  defendant. 

The  plaintiffs  applied  that  this  order 
for  judgment  should  be  set  aside,  on  the 
grounds  that  the  learned  referee  was 
wrong  in  law  in  holding  that  there  was 
no  contractual  relation  between  the  plain- 
tiffs and  the  defendant,  and  in  holding 
that  the  defendant  owed  no  duty  to  the 
plaintiffs  to  exercise  reasonable  care  and 
skill,  and  on  the  ground  that  the  defen- 
dant was  liable  to  the  plaintiffs  for  giving 
his  certificates  recklessly  and  with  gross 
negligence. 

The  Divisional  Court  (Wills,  J.,  and 
Collins,  J.)  refused  the  application. 

The  plaintiffs  appealed. 

Jelfy  Q,C,,  and  Montague  Lushy  for  the 
appellantiS. — Upon  the  evidence  there  was 
a  contract  between  the  plaintiff  Dennes 
and  the  defendant.  Hunt  was  Dennes' 
agent  in  employing  the  defendant,  and  if 
the  defendant  did  not  know  of  Dennes, 
Dennes  was  Hunt's  undisclosed  principal. 
Assuming  that  there  was  no  contract, 
then,  the  fact  that  fraud  is  negatived  is 
not  sufficient  to  release  the  defendant 
from  liability.  It  was  admitted  by  the 
defendant  that  he  understood  that  some 


mortgagee  was  advancing  the  money,  aad 
he  therefore  owed  a  duty  to  the  plamtifisj 
who  were  the  mortgagees  actually  so 
doing,  to  exercise  care  in  giving  the  certifi- 
cates on  which  he  knew,  or  ought  to  hiw 
known,  that  they  would  act.  ByhisgpoK 
negligence  in  not  ascertaining  wheths: 
the  fects  to  which  he  certified  were  true 
he  was  guilty  of  a  breach  of  the  dnt? 
which  he  owed  to  them,  and  for  thit 
breach  of  duty  he  is  liable— PoftiS  t. 
Walter  (1),  Bufrryv,  Peek  (2),  Evum^i. 
Pender  (3),  and  Cann  v.  Wihon  (4). 

[BowEX,  L.J.,  referred  to  Anqvx  v. 
CUffcyrd  (5).] 

It  may  be  that  the  defendant  had  no 
corrupt  motive,  but  his  reckless  action  in 
giving  the  certificates  without  caiing 
whether  they  were  true  or  not  comes 
within  the  explanation  of  the  effect  of 
PoUiillv,  Walter  (1),  given  byMaiile,J., 
in  Crawehay  v.  Thompson  (6).  He  there 
says  :  "  If  a  wrong  be  done  by  a  fiilse  re- 
presentation of  a  party  who  knows  such 
representation  to  be  felse,  the  law  will 
infer  an  intention  to  injure.  That  is  the 
effect  of  PolhiU  v.  Walter  (1)." 

[Smith,  L.  J.— Was  Scholes  v.  Brock  (7) 
rightly  or  wrongly  decided  X\ 

In  that  case  there  was  a  oontnirtual 
relation  between  the  parties.  The  case  ^ 
inconsistent  with  Cann  v.  Wilson  (4) ;  and 
the  opinion  expressed  by  Romer,  J.,  that 
that  case  is  not  good  law  is  a  mere  rftcto**- 
In  any  case,  the  decision  is  not  binding 
on  this  Court. 

[Bo WEN,  L.J.,  referred  to  Lovi  v. 
Bouverie  (8).] 

The  defendant  made  false  representa- 
tions, not  caring  whether  they  were  true 
or  false,  and  knowing  that  the  plainfci& 
would  act  upon  them,  and  this  conduct 
gives  the  plaintiff  a  good  cause  of  action 
within  the  decided  cases. 

(1)  3  B.  &  Ad.  114. 

(2)  58  Law  J.  Rep.  Chanc.  864  ;  Law  B«p- 
14  App.  Cas.  337. 

(3)  52  Law  J.  Rep.  Q.B.  702;  Law  Bep. 
11  Q.B.  D.  603. 

(4)  57  Law  J.  Rep.  Chanc.  1034 ;  Law  Bep. 
39  Ch.  D.  39. 

(5)  60  Law  J.  Rep.  Chanc.  443 ;  Law  BfiP- 
[1891]  2  Cb.  449. 

(6)  4  M.  &  G.  367 ;  11  Law  J.  Rep.  C.P.  301. 

(7)  63  Law  Times  Rep.  837. 

(8)  60  Law  J.  Rep.  Chanc.  694;  Law  Rep 
[1891]  3  Ch.  82. 
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Upjohn,  for  the  respondent,  was  not 
called  upon  to  argue. 

LiORi>    EsHEB,   M.R. — In   this  case    1 
think   that  the  decision  of  the  Divisional 
Court    was  right.      It  is   said  that  the 
plaintiffs  have  proved  a  cause  of  action 
against  the  defendant,  and  it  is  put  in 
ti¥o    ways.     Fn^,  it  is  said  that  there 
was     a    contract    between    the    plaintiff 
Dennes   and   the  defendant,  one  of  the 
implied  terms  of  which  was  that  the  de- 
fendant in  giving  the  certificates  should 
luae  reasonable  care  to  ascertain  the  truth 
of  the  matters  to  which  he  certified.  Then, 
secondly,  it  is  said  that,  if  there  was  no 
contract,   nevertheless  the  defendant   is 
liable  in  respect  of  the  untrue  certificates 
which   he  gave.     As  to  the  first  point, 
there  can  be  no  doubt  that,  if  there  was  a 
contract,  it  contained   an   implied  term 
that  the  certificate  should  be  given  with 
due  care.      But  there  is  no   evidence  of 
any  contract.      The  truth  is  that  there 
was  none.     The  contract  with  the  defen- 
dant was  made  by  Hunt,  the  vendor  of 
the  land,  through  Russell.     Russell  had 
the  authority  of  Hunt  alone  to  make  a 
contract,  and  made  a  contract  on  behalf 
of  Himt  with  the  defendant,  and  at  that 
time  Dennes  was  not  the  mortgagee  of 
the  property,  and  had  no  relation  to  the 
matter  of  any  kind.      He  had,   indeed, 
talked  of  advancing  money  on  a  building 
contract,  but  had  not  done  so,  and  had 
no  relation,   legal    or   equitable,   to  the 
matter;  and  having  no  relation  to  it,  he 
could  not  be  an  undisclosed  principal  of 
Hmit.    There  is  no  evidence  that  he  was 
a  principal  at  all,  and,  if  he  was  not  a 
principal,  he  could  not  be  an  undisclosed 
principal. 

The  second  point  is  that,  even  if  there 
were  no  contract,  the  plaintiffs  have  never- 
theless shewn  a  cause  of  action,  and  the 
defendant  is  liable  to  them  for  having 
given  untrue  certificates.  There  is  no 
doubt  that  the  defendant  did  give  certifi- 
cates which  were  untrue  in  fact,  and  there 
is  no  doubt  that  he  did  so  through  negli- 
gence, and,  if  any  one  chooses  to  call  it  so, 
tlirough  gross  neghgence.  Can  the  plain- 
tiff rely  on  negligence  without  fraud) 
^e  question  of  Imbility  for  negligence 
<atti»ot  arise  between  two  people  until  it 
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has  been  established  that  one  owed  a  duty 
to  the  other.  What  duty  can  one  of  two 
persons  owe  to  the  other  when  there  is 
no  relation  between  them  1  A  man  may 
be  as  negligent  as  he  pleases  with  regard 
to  all  the  world  if  he  owes  no  duty  to 
them.  Then  on  this  point  the  plaintiff 
cites  the  case  of  Heaven  v.  Pender  (3). 
That  case  has  nothing  to  do  with  the  pre- 
sent case.  It  establishes,  indeed,  that  a 
man  may  owe  a  duty  to  another  in  the 
absence  of  contract.  When  one  man  is 
near  another  in  locality,  or  is  near  his 
property,  there  is  a  duty  upon  him  not  to 
injure  that  other  man  in  person  or  in  his 
property  which  is  near,  as,  for  instance, 
his  horse  and  cart  upon  the  highway,  or 
his  adjoining  house.  If  a  man  is  driving 
on  Salisbury  Plain,  and  no  other  person 
is  there,  he  may  drive  as  fast  as  he  likes, 
but  if  he  sees  the  carriage  of  another  per- 
son approaching  him,  immediately  a  duty 
anses  to  drive  with  reasonable  care.  It  is 
neighbourhood  which  causes  a  duty  to  arise. 
That  is  the  decision  in  Heaven  v.  Fender 
(3),  but  it  has  nothing  to  do  with  this 
case.  This  has  already  been  pointed  out 
by  Mr.  Justice  Romer  in  Scholes  v.  Brook 
(7).  The  case  of  Cann  v.  Wilson  (4),  if  it 
stood  as  law,  would  carry  this  case  on 
behalf  of  the  plaintiff.  But  it  is  bad  law. 
The  proposition  on  which  Mr.  Justice 
Chitty  acted  was  overruled  by  the  House 
of  Lords  in  Derry  v.  Peek  (2),  which  re- 
stored the  law  to  the  condition  in  which 
it  was  before  Cann  v.  Wilson  (4),  and  re- 
established the  proposition  that  for  mere 
misrepresentation  without  fraud  no  action 
of  deceit  will  lie.  If  this  were  not  the 
case,  then  in  an  action  brought  against  a 
director  of  a  company  for  misrepresenta- 
tion it  would  be  absolutely  unnecessary  to 
prove  fi^ud,  and  it  would  only  be  neces- 
sary to  produce  the  prospectus  and  prove 
that  it  was  untrue  in  fact.  But  this  has 
never  been  the  law,  and  case  after  case  is 
tried  in  which  the  jury  negative  fraud, 
and  judgment  is  consequently  given  for 
the  defendant.  When  the  Court  of  Appeal 
in  Peek  v.  Berry  (9)  overthrew  the  cases 
which  preceded  it,  there  would  seem  to 
have  been  an  idea  in  the  minds  of  some 
of  the  Judges  that  there  was  a  difference 

(9)  57  Law  J.  Rep.  Chanc.  347;  Law  Rep. 
37  Ch.  D.  641. 
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between  fraud  at  common  law  and  equit- 
able fraud.  That  is  not  so.  Both  at 
equity  and  at  common  law,  in  order  to 
establish  fraud  it  is  necessary  to  prove  a 
wicked  mind.  That  is  the  decision  in 
Derry  v.  Peek  {2).  Both  at  common  law 
and  in  equity,  if  a  man  tells  a  wilful  false- 
hood with  the  intention  that  it  shall  be 
acted  on,  it  would  be  agreed  that  he  had 
a  wicked  and  fi*audulent  mind.  There  is 
also  another  state  of  circumstances  in 
which  every  one  would  say  that  a  man 
had  a  fraudulent  mind.  If,  for  the  pur- 
pose of  inducing  another  person  to  act,  he 
makes  a  statement  not  knowing  whether 
it  be  true  or  felse,  and  reckless  whether  it 
be  true  or  false,  I  do  not  hesitate  to  say 
that  that  is  a  wicked  mind,  and  to  adopt 
that  as  fraud.  But  fraud  cannot  be  im- 
puted unless  a  wicked  mind  can  be  shewn. 
If  that  be  true,  negligence,  however  great, 
does  not  of  itself  constitute  fraud.  Here 
the  official  referee  heard  the  whole  of  the 
case,  and  came  to  the  conclusion  that  the 
defendant,  although  he  had  acted  care- 
lessly, was  not  guilty  of  any  dishonest 
conduct.  All  he  did  was  to  carelessly  and 
negligently  give  certificates  which  were 
not  true.  Untrue  statements  so  made 
give  rise  to  no  cause  of  action,  either  at 
law  or  in  equity.  The  appeal,  therefore, 
&ils,  and  must  be  dismissed,  with  costs. 

BowEN,  L.J. — I  am  of  the  same  opinion. 
The  first  point  scarcely  requires  mention. 
I  dismiss  it  by  saying  that  the  plaintiffs 
cannot  point  to  a  single  scintilla  of  evi- 
dence that  the  defendant  gave  the  certi- 
ficates as  their  surveyor.  He  was,  in  feet, 
the  surveyor  of  another  pei-son,  and  there 
was  no  contractual  relation  between  him 
and  the  plaintiffs. 

I  next  take  the  third  point.  The  official 
referee  found  that  there  had  been  no 
fraud  on  the  part  of  the  defendant  in  the 
sense  in  which  the  law  understands  it — 
that  is,  that  his  conduct  had  not  been 
dishonest,  and  that,  though  he  damaged 
the  plaintiff,  in  feet,  by  leading  him  to 
act  upon  untrue  statements,  yet  his  action 
was  not  dishonest.  The  case,  therefore, 
cannot  be  sent  to  be  re-tried  unless  there 
has  been  surprise  or  miscarriage;  and 
neither  of  these  has  been  established. 

The  second  point  was  that,  although  the 


defendant  had  not  been  dishonest,  he  had 
been  grossly  negligent,  and  that  the  plain- 
tiffs were  entitled  to  recover  from  him  in 
respect  of  this  gross  negligence.  Did  he, 
then,  owe  any  duty  to  the  plaintifl^t 
None,  we  have  seen,  on  the  score  of  con- 
tract; but  it  is  said  that  the  defendj^t 
knew  that  the  plaintiffs  would  be  guided 
by  the  certificates  he  gave  in  advancing 
their  money,  and  that  that  circumstance 
established  a  duty  to  the  plaintiff  apart 
from  his  duty  to  his  own  employer.  On 
this  point  the  plaintiffs  relied  upon  Caiift 
v.  Wilson  (4),  which,  if  it  is  good  law,  is 
in  their  favour.  It  is  therefore  necessary 
to  refer  to  Derry  v.  Peek  (2),  which,  in 
my  judgment,  has  overruled  Cann  v. 
WiUon  (4).  Derry  v.  Peek  (2)  decided 
two  things.  First,  a  plaintiff  cannot  mt- 
ceed  in  an  action  of  ftuud  without  proving 
that  the  defendant  was  fraudulent.  It  is 
singular  that  any  doubt  should  have  been 
cast  upon  this  proposition,  for  it  has  been 
accepted  as  long  as  I  have  known  any- 
thing of  the  law.  There  are,  I  think, 
two  reasons  why  confrision  has  arisen  with 
regard  to  that  almost  elementary  propo- 
sition. An  equity  Judge  has  to  decide 
questions  of  law  and  fact  together,  and  it 
has  often  happened  that  an  equity  Judge 
has  decided  that  there  was  fraud  where 
gross  negligence  has  been  found  to  exist 
If  the  case  had  been  tried  before  a  jmy, 
the  Judge  would  have  pointed  out  to 
them  that  gross  negligence  might  be  evi- 
dence of  fraud,  but  was  not  of  itself  fi»ud 
without  evidence  of  dishonesty.  Cases  in 
which  Chancery  Judges  found  that  there 
was  fraud,  where  gross  negligence  was 
proved,  piled  themselves  up  until  an  idea 
arose  that  it  was  sufficient  to  prove  gross 
negligence  in  order  to  establish  fraud, 
which,  as  we  have  seen,  is  not  the  law. 

Secondly,  it  seems  to  me  there  was  also 
a  misapprehension  on  the  part  of  those 
who  were  not  so  familiar  with  nisi  priaf 
actions  as  with  other  branches  of  the  law. 
The  direction  given  to  a  jury  in  such  cases 
was  that  they  must  be  satisfied,  before  they 
found  a  verdict  for  the  plaintiff,  that  the 
defendant  had  stated  what  was  untrue 
knowing  it  to  be  untrue,  and  intending 
that  it  should  be  acted  upon ;  or,  if  he  did 
not  know  that  it  was  untrue,  not  knowing 
and   not   caring  whether  it  was  true  or 
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false,  and  intending  it  to  be  acted  upon. 
That  constitutes  a  wicked  mind,  not  be- 
cause he  was  negligent,  but  because  he 
was  d^honest  in  not  caring  about  the 
truth  or  falsity  of  the  statement.  An 
idea  seems  to  have  arisen  that  the  expres- 
sion "  not  caring  "  had  something  to  do 
with  not  taking  care  whether  the  state- 
ment was  true  or  false.  This  was  a  mis- 
apprehension. The  expression  had  no 
such  meaning,  but  meant  not  caring  in 
a  man's  own  heart  and  conscience  whether 
the  statement  was  true  or  false.  The  first 
thing,  then,  that  Derry  v.  Peek  (2)  decided 
was  that  a  plaintiff  cannot  succeed  in  an 
action  of  fraud  without  proving  that  the 
defendant  was  fraudulent,  and  that  negli- 
gence does  not  of  itself,  in  the  absence  of 
dishonesty,  amount  to  fraud. 

But  Derry  v.  Peek  (2)  decided  something 
fixrther.      It  decided  that,  in  such  cases  as 
the  present,  there  is  no  duty  enforceable 
in  law  to  be  careful.     Negligent  misrepre- 
sentation does  not  amoiuit  to  deceit,  and 
only  gives  rise  to  a  cause  of  action  if  there 
is  a  duty  upon  the  defendant' to  be  careful ; 
and  in  Derry  v.  Peek  (2)  the  House  of 
Lords  said  that  the  circumstances  raised 
no  such  duty.     Is  there  such  a  duty  upon 
the  defendant  here  ?     It  was  sought  to  in- 
voke the  authority  of  Cann  v.  Wilson  (4) 
to  persuade  us  that  there  was  such  a  duty. 
The  law  of  England  might,  of  course,  be 
that  such  a  duty  was  imposed  in  such  cases ; 
but  the  question  is  what  the  law  is.     It 
is  said  that  Heaven  v.  Pender  (3)  and  cases 
of  that  class  shew  that  the  defendant  had 
a  duty  to  the  plaintiff.     But  it  is  useless 
for  us  to  embark  upon  the  consideration 
of  cases  decided  upon  totally  different  cir- 
cumstances.    It  is  perfectly  plain  that  the 
owner  of  a  chattel,  such  as  a  horse  or  a 
gun,  of  such  a  character  that  if  it  is  used 
cjarelessly  it  will  be  likely  to  injure  a  third 
person  who  is  near,  is  bound  to  be  careful 
in  the  use  of  it.     The  owner  of  premises 
is  in  the  same  position.     If  he  knows  that 
they  are  in  a  dangerous  condition,  and  that 
people  are  coming  there  to  work  by  his 
permission  and  invitation,  he  must  take 
reasonable  care  to  protect  them.     That  is 
80  because  he  has  the  conduct  and  control 
of  the  premises.     Heaven  v.  Pender  (3)  is 
^  instance  of  this  latter  class  of  case,  but 
it  has  nothing  to  do  with  the  present  case. 
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It  could  only  have  a  bearing  upon  it  if  it 
decided  that  a  person  making  a  certificate 
is  liable,  if  it  is  not  true,  to  any  person 
he  may  have  reason  to  suppose  is  likely 
to  act  upon  it.  But  the  law  of  England 
does  not  regard  a  certificate  as  a  gun  or 
other  dangerous  instrument,  and  does  not,, 
in  the  absence  of  contract  and  of  fraud, 
hold  a  man  responsible  for  drawing  a 
document  carelessly.  In  Cann  v.  WiUon 
(4),  owing  to  a  misapprehension  of  the 
case  of  Heaven  v.  Pender  (3),  it  was  held 
that  such  a  duty  existed.  But  when 
Scholes  V.  Brook  (7)  came  before  Mr.  Jus- 
tice Bomer,  that  learned  Judge,  after  his 
attention  had  been  called  to  the  decision 
of  the  House  of  Lords  in  Derry  v.  Peek 
(2),  said  :  "  Cases  have  been  cited  which, 
it  is  said,  establish  such  a  liability.  But, 
apart  from  Cann  v.  Wilson  (4),  it  appears 
to  me  that  the  authorities  may  be  divided 
into  two  classes.  One  of  those  classes  is 
when  one  person  invites  another  to  come 
upon  his  premises,  in  which  case  the  per- 
son giving  the  invitation  must  use  reason- 
able care  to  ensure  that  the  condition  of 
the  premises  does  not  subject  the  person 
invited  to  danger.  Another  class  is  where 
a  person  becomes  liable  for  using  or  leaving 
about  in  such  a  way  as  to  cause  danger  an 
instrument  which  is  dangerous  in  itself. 
Beyond  those  two  classes  I  am  not  aware, 
for  the  moment,  of  any  circumstances 
under  which  a  person  can  be  held  liable 
in  a  case  such  as  that  which  has  been 
argued  before  me.  But  the  present  case 
faUs  within  neither  of  those  two  classes. 
An  invitation  to  advance  money  or  take 
shares  on  a  valuation,  or  on  a  prospectus, 
does  not,  I  think,  come  within  the  first 
class,  nor  can  a  valuation  or  a  prospectus 
be  considered  a  dangerous  instrument 
within  the  meaning  of  that  term  as  used 
above  by  me ;  and,  that  being  so,  I  think 
that,  if  the  plaintiff  had  not  established 
a  contract,  this  action  must  have  failed, 
unless  I  followed  Cam,n  v.  Wilson  (4) ;  but 
with  reference  to  that  case,  after  the 
speeches  of  the  learned  Lords  in  Derry 
V.  Peek  (2),  I  find  a  difficulty  in  following 
it,  and  I  think  the  case  would  not  have 
been  decided  as  it  was  after  the  judgment 
of  the  House  of  Lords,  which,  by  impli- 
cation, negatives  the  existence  of  any  such 
general  njJe  as  laid  down  in  Camfi  v.  Wil- 


Digitized  by 


Google 


358 


QUEEN'S  BENCH  DIVISION. 


Le  lAevre  v.  Goulds  App. 
wn(4)."  It  is  obvious  from  this  that  Mr. 
Justice  Romer  took  exactly  the  same  view 
of  Heaven  v.  Pender  (3)  as  we  are  now 
doing.  I  should  not  have  said  so  much 
but  for  the  reappearance  in  this  case  of 
the  old  £dlac7  as  to  the  effect  of  the  de- 
cision in  Derry  v.  Peek  (2).  What  that 
case  decided  and  what  it  did  not  decide 
has  been  again  and  again  stated  by  various 
Judges,  and  I  myself  elaborated  the  point 
at  length  in  the  cases  of  Ang%ui  v.  Clifford 
(5)  and  Low  v.  Bowverie  (8). 

Smith,  L.J. — I  am  of  the  same  opinion. 
I  think  that  the  case  of  Derry  v.  Peek  (2), 
in  the  House  of  Lords,  overruled  Ccmn  v. 
Wilson  (4).  The  plaintiffs  seek  to  recover 
from  the  defendant  for  giving  untrue  cer- 
tificates, by  which  they  have  been  injured. 
The  defendant  says  he  owes  no  duty  to  the 
plaintifi^.  In  my  opinion,  the  defendant 
is  right  in  his  position,  unless  the  plain- 
tiffs can  make  out  a  contract.  This  the 
plaintiffs  have  felled  to  do ;  but  they  say 
that  the  case  of  Heaven  v.  Pender  (3) 
shews  that  the  defendant  owed  a  duty  to 
them.  It  has  been  pointed  out  that  that 
case  has  no  application  to  a  case  of  this 
kind,  and,  in  my  judgment,  the  plaintiffs 
have  established  no  duty  on  the  part 
of  the  defendant  to  them  for  a  breach 
of  which  they  can  recover.  Then  the 
plaintiffs  rely  on  Cann  v.  WUaon  (4). 
That  case  was  decided  by  Mr.  Justice 
Chitty  in  the  interval  between  the  de- 
cision of  the  Court  of  Appeal  in  Peek  v. 
Derry  (9)  and  its  reversal  by  the  House 
of  Lords  in  Derry  v.  Peek  (2).  Since  the 
latter  decision,  Cann  v.  Wilson  (4^  can  no 
longer  be  considered  good  law  ;  ana  I  think 
that  the  decisions  of  Mr.  Justice  Homer 
in  Scholes  v.  Brook  (7)  and  of  Mr.  Justice 
Wills  and  Mr.  Justice  Collins  in  the  Di- 
visional Court  in  this  case  are  right,  and 
that  the  appeal  must  be  dismissed. 


fiolicitore— Todd,  Dennes  &  Lamb,  for  plaintiflfs ; 
Woodcock,  Ry land  &  Parker,  agents  for  Ffinch 
&  Chanter,  Barnstaple,  for  defendant. 
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Bankruptcy — Assignment  of  Property  of 
Debtor,  except  Leaseholds,  to  Trustees  fcr 
benefit  of  Creditors — Dedaratian  of  TrvM 
as  to  Leaseholds — Act  of  Bankruptcy- 
Bankruptcy  Act,  1883  (46  ^  47  Fid.  c 
52),  «.  4,  stih'S,  1  (a). 

A  debtor  assigned  by  deed  the  whole  of 
his  real  and  personal  property,  except  leau- 
holds,  to  trustees  for  the  benefit  of  his  en- 
ditors.  The  deed  contained  a  proviso  thai 
the  debtor  should  stand  possessed  of  ikt 
leaseholds  in  trust  to  convey  and  assure  the 
same  as  the  trustees  should  from  Ume  to 
time  direct  The  value  of  the  whole  of  the 
debtor's  estate  was  estimated  at  3,125/., 
amd  of  the  leaseholds  at  900^.  :— Held  (^ 
LiNDLET,  L.J.,  and  Lopes,  L.J. ;  LoiD 
EsHEB,  M.R.,  dissenting),  that  the  deed 
was  a  conveyance  or  assignment  of  tU 
debtor's  property  within  the  meaning  cf 
section  4,  sub-section  1  (a)  of  the  Bank- 
ruptcy Act,  1883,  and  that  its  exeeuim 
was  an  act  of  bankruptcy  within  the  mean- 
ing of  the  section. 

In  re  Spackman;  ex  parte  Foley  (59 
Law  J.  Rep.  Q.B.  306)  discussed  and 
explained. 

Appeal  from  a  decision  of  a  Divisional 
Court  (Williams,  J.,  and  Collins,  J.),  con- 
firming a  receiving  order  made  by  the 
Registrar  of  the  County  Court  of  Glamor- 
ganshire holden  at  Swansea. 

On  the  13th  of  June,  1892,  the  debtor 
executed  a  deed  of  assignment,  which  ww 
expressed  to  be  between  himaAlf^  therein- 
after called  the  debtor,  of  the  first  part, 
two  accountants,  thereinafter  called  the 
trustees,  of  the  second  part,  and  the 
several  persons  and  firms  executing  the 
deed  in  the  schedule  thereunder  written, 
of  the  third  part.  By  this  deed,  the 
debtor,  after  reciting  that  he  was  justly 
indebted  to  the  parties  of  the  third 
part,   who  were  his  creditors,   and  had 

♦  Coram  Williams,  J.,  and  Collins,  J ,  in  the 
Queen's  Bench  Division;  Lord  Bsher,  MJt, 
Lindley,  L.J.,  and  Lopes,  L.J.,  in  the  Court  of 
Appeal. 
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proposed  and  agreed  to  convey  and  assign 
all  and  singular  his  property  and  effects 
unto   the    trustees  upon  the   trusts  and 
in  the    manner    thereinafter   mentioned 
for  the  benefit  of  his  creditors,  as  benefi- 
cial owner  granted  and  conveyed  unto  the 
trustees   all  and  every  his   freehold  and 
copyhold  messuages,  land,  and  tenements, 
and  all  other  his  hereditaments  and  pre- 
mises whatsoever  and  wheresoever  situate, 
except  leaseholds,  and  further  as  beneficial 
owner  assigned  unto  the  trustees  all  and 
every    the     stock-in-trade,    goods,    chat- 
tels, wares,  merchandise,  household  furni- 
ture,  fixtures,  plate,   linen,   china,  book 
and  other  debts,  sums  of  money,  and  secu- 
rities for  money,  books  of  account,  vouchers, 
and  documents,  with  all  other  his  personal 
estate,  except  leaseholds,  to  hold  upon  the 
trusts   specified — namely,   to   realise   the 
some,  and  after  the  payment  of  all  costs 
and  expenses,  to  pay  all  claims  entitled  to 
priority   in   case  of  bankruptcy,   and  to 
divide  the  residue  rateably  among  all  the 
creditors. 

The  deed  further  contained  a  proviso 
that  the  debtor  should  stand  possessed  of 
all  leaseholds  and  leasehold  interests  in 
trust  for  and  to  convey  and  assure  the 
same  as  the  trustees  should  from  time  to 
time  direct. 

The  value  of  the  whole  of  the  debtor's 
estate,  including  the  leaseholds,  was  esti- 
mated to  be  about  3,125^.,  and  the  value 
of  the  leaseholds  was  estimated  at  900^. 

A  bankruptcy  petition  was  presented 
in  the  Swansea  County  Court  by  creditors 
who  had  not  assented  to  the  above-men- 
tioned deed,  the  execution  of  which  was 
the  act  of  bankruptcy  relied  on. 

The  Registrar  of  the  County  Court 
held  that  there  was  a  convejrance  of  the 
bulk  of  the  debtor's  property,  and  that, 
though  the  leaseholds  were  excepted,  it 
was  not  because  it  was  intended  that  the 
debtor  should  retain  any  beneficial  interest 
m  them,  but  in  order  to  protect  the  trus- 
tees from  any  liability  in  respect  of  them, 
and  made  a  receiving  order  against  the 
debtor. 
The  debtor  appealed. 

Cooper  Willis,  Q.C.,  and  F,  C.  Willis, 
for  the  appellant. — The  question  is  whether 
a^  act  of  bankruptcy  has  been  committed 
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within  the  meaning  of  section  4,  sub-sec- 
tion 1  (a)  of  the  Bankruptcy  Act,  1883. 
The  question  arises  upon  the  decision 
ffiven  in  In  re  Spaxkman  ;  ex  parts  Foley 
(1).  The  assignment  in  this  case  is  pro- 
tected by  that  decision,  inasmuch  as  it  is 
a  mere  declaration  of  title,  which,  it  was 
suggested  in  that  case,  is  insuificient  to 
amount  to  an  act  of  bankruptcy.  The 
leaseholds  here  are  a  substantial  pro- 
portion of  the  debtor's  property,  as  to 
which  there  is  a  declaration  of  trust  and 
not  an  assignment.  The  Registrar  found 
as  a  fact  that  their  value  was  over  900/., 
and  there  was  no  allegation  of  fraud.  The 
section  of  the  Act  requires  an  assignment 
to  have  been  made  of  the  debtor's  pro- 
perty in  order  to  constitute  an  act  of 
bankruptcy.  There  was  not  an  assign- 
ment here  either  of  the  whole,  or  substan- 
tially the  whole,  of  the  debtor's  property. 

Herbert  Reed,  Q.C,  and  Cltier,  for  the 
respondents,  the  petitioning  creditors. — 
In  re  Spackman  (1)  does  not  apply.  That 
case  was  a  departure  from  the  old  prac- 
tice. The  only  question  is  whether  the 
facts  as  to  this  indenture  come  within 
section  4,  sub-section  1  (a).  Fraud  is  im- 
plied by  the  act  of  assignment.  It  is  not 
necessary  to  shew  an  intent  to  defraud, 
and  In  re  Spcuikman  (1)  is  the  only  case 
in  which  that  was  suggested. 

James,  L.J.,  lays  down  the  old  law  as 
to  assignments  by  debtors  in  Ex  parte 
Saffery ;  in  re  Cooke  (2).  This  is  an 
"  assurance  made  by  deed  "  which  comes 
within  the  meaning  of  "  conveyance  "  in 
the  Conveyancing  Act,  1888.  The  debtor 
agrees  to  convey  all  his  property.  He 
makes  an  assurance  and  a  declaration  of 
trust  that  he  will  convey  the  property  on 
request.  The  intention  of  the  parties  is 
shewn  by  the  assignment,  which  amounts 
to  a  conveyance  of  the  whole  property. 
If  a  declaration  of  trust  for  the  non- 
available  property  and  an  assignment  of 
the  residue  is  not  a  conveyance  of  the 
whole  of  a  debtor's  property,  the  section 
can  always  be  evaded. 

Cooper  Willis,  Q.C.,  in  reply. — I  agree 
that,  if  there  is  first  a  declai-ation  of  trust 
and  then  an  actual  assignment  of  the  rest 

(1)  59  Law  J.  Rep.  Q.B.  806 ;  Law  Rep. 
24  Q.B.  D.  728. 

(2)  Law  Rep.  i  Ch.  D.  555. 
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of  the  property,  that  amounts  to  a  con- 
veyance of  the  whole  property ;  but  that 
is  not  the  case  here. 

Williams,  J. — I  think  that  the  Regis- 
trar was  right  in  his  judgment  in  this 
case,  and  that  his  decision  was  consistent 
with  the  judgment  laid  down  by  the  Court 
of  Appeal  in  Spackman's  Case  (1).  I  con- 
fess that  there  are  certain  observations  in 
the  Lords  Justices'  judgment  which,  as 
reported,  I  do  not  quite  understand,  but 
that  would  not  prevent  our  being  bound 
to  give  effect  to  that  decision  so  far  as  it 
may  be  applicable.  We  are  not  bound  to 
put  upon  that  decision  any  meaning  in- 
consistent with  previous  decisions  on  prin- 
<;iples  of  law  long  accepted ;  and,  except 
so  far  as  the  Court  of  Appeal  may  have 
definitely  laid  down  anything  inconsistent 
with  previous  authorities,  we  are  not  only 
not  bound  to  interpret  their  judgments  as 
being  so  inconsistent,  but  we  should  be 
acting  disloyally  to  that  Court  if  we  put 
upon  their  judgments  such  a  meaning  just 
because  some  of  their  observations  do  not 
«eem  to  be  quite  in  accordance  with  the 
previous  line  of  decision,  the  observations 
not  being  essential  to  th^  judgments  de- 
livered. As  I  understand  the  law,  ever 
since  the  Bankruptcy  Act  of  James  I.  it 
has  been  an  act  of  bankruptcy  for  a  debtor 
to  assign  the  whole  of  his  property  to 
trustees  for  the  benefit  of  his  creditors. 
For  a  long  time  it  was  so  held,  not  because 
each  subsequent  Bankruptcy  Act  con- 
tained expressly  a  section  corresponding 
with  section' 6  of  the  old  Act  of  1869  or 
section  4,  sub-section  1  (a),  of  the  present 
Act  of  1883,  but  because  such  an  assign- 
ment was  always  held  to  be  a  fraud  on 
creditors,  and  fraudulent  in  itself  accord- 
ing to  bankruptcy  law.  If  it  were 
necessary  to  produce  authority  on  such 
a  point  I  should  say  it  is  most  com- 
pletely laid  down  by  Lord  Justice  MelHsh 
in  In  re  Wood;  ex  parte  Lilckes  (3), 
in  the  following  terms:  "There  were 
various  conveyances  which  the  Court  held 
to  be  fraudulent ;  a  conveyance  which  was 
void  under  the  statute  of  13  Eliz.  was 
one ;  so  was  a  conveyance  of  a  man's  whole 

(3)  41  Law  J.  Rep.  Bankr.  21 ;  Law  Rep. 
7  Chanc.  App.  302. 


property  for  the  benefit  of  all  his  creditors; 
so  was  a  conveyance  for  securing  a  past 
debt ;  so  was  a  voluntary  conveyance  in 
contemplation  of  bankruptcy.  And  the 
law  assumed  that  such  acts  were  done 
with  intent  to  defeat  or  delay  creditoia, 
and  such  a  question  was  never  left  to  the 
jury.  It  appears  to  me  that  the  iramers 
of  this  Act "  (the  Bankruptcy  Act  of  1869) 
"  thought  it  would  be  an  improvement  to 
omit  words  as  to  intent  in  the  cases  where 
it  was  not  necessary  to  prove  such  an 
intent,  the  words  being  then  surplusage 
and  misleading,  and  I  think  that  thev 
have  been  very  properly  left  out  without 
in  any  way  altering  the  law."  Lord  Jus- 
tice Montague  Smith  lays  down  the  law 
to  the  same  effect  in  Ponsford  v.  WaM(m 
(4)  :  "  It  is  too  late  now  to  question  the 
decisions,  which  shew  that  the  conveyance 
by  a  debtor  of  all  his  property  to  another 
is  an  act  of  bankruptcy,  because  its  neces- 
sary effect  is  to  delay  his  creditors ;  there 
may  be  no  moral  fraud,  but  it  is  a  fi«ad 
upon  the  administration  in  bankruptcy  of 
the  debtor's  property,  as  some  cases  say, 
because  its  effect  is  to  distribute  the  pro- 
perty in  a  different  way  firom  that  in 
which  the  Court  of  Bankruptcy  would  dis- 
tribute it."  That  being  the  well-known 
law,  I  do  not  understand  the  Judges  in 
Spackman's  Case  (1)  to  decide  anything 
inconsistent  with  those  principles  enun- 
ciated in  the  older  cases.  They  do  not 
decide  that  a  conveyance  for  the  benefit  of 
creditors  generally  is  not  an  act  of  bank- 
ruptcy for  the  same  reasons  and  grounds 
as  it  was  held  to  be  so  before  the  exist- 
ence of  any  express  clause  affecting  such 
conveyances  in  the  later  Acts.  What 
we  have  to  decide,  therefore,  here  is  whe- 
ther the  present  deed — an  ordinary  deed  of 
assignment  for  the  benefit  of  creditors  in 
a  form  adopted  for  many  years — ^is  an  act 
of  bankruptcy  or  not. 

It  is  said  that  it  is  not,  because  there 
is  excepted  from  the  assignment  all  the 
leasehold  property  of  the  debtor.  It  is 
plain  that  the  circumstances  differ  from 
those  in  Spackman's  Case  (1).  There  was 
no  deed  in  that  case.  Here  there  is  a 
deed.     There  there  was  no  assignment. 

(4)  37  Law  J.  Rep.  C.P.  113;  Law  Bep. 
3C.P.  167,  at  p.  174. 
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In  re  Eughei;  ex  parte  Hughes^  App. 

Here  there  is  an  assignment.     All  that 
I    understand   the   Court  of  Appeal  to 
decide  in  that  case  was  that,  in  order  to 
constitute  the  parting  with  his  property 
an  act  of  bankruptcy  on  the  part  of  the 
debtor,  there  must  be  a  divesting  of  pro- 
perty by  deed,  and  by  a  deed  of  assign- 
ment.    Here,  as  I  have  said,  there  is  a 
deed  and  a  deed  of  assignment.     The  only 
point,  therefore,  made  before  us  is  that  the 
Court  of  Appeal  decided  in  that  case  that 
the  deed  must  comprise  the  whole  pro- 
perty of  the  bankrupt,  and  it  is  said  that 
this  deed  does  not  comprise  the  whole, 
or  substantially  the  whole,  of  the  debtor's 
property.     I  think  that  the  deed   does 
substantially  include  the  whole  of  his  pro- 
perty.    In  deciding  the  question  whether 
substantially  the  whole  of  the   property 
has  been  conveyed,  we  must  first  ascertain 
the  measure  by  which  to  judge  whether 
or  not  substantially  the  whole  property  is 
comprised.      That  measure  is  based  on 
decisions  which  shew  what  really  was  the 
object  of  the  Legislature  in  giving  such 
directions.  That  object  was  that  the  debtor 
shall  not  deprive  his  creditors  of  the  ad- 
ministration of  his  property  by  the  Court 
of  Bankruptcy.     It  seems  to  me  that  when 
this  deed  assigned  to  trustees  the  property 
that  it  did  assign,  it  did  two  things — first, 
it  did  that  which  must  necessarily  operate 
as  a  fraud  on  individual  creditors,  because 
it  withdrew  from  execution  substantially 
the  whole  of  the  property ;  and  secondly, 
it  took  elsewhere  the  whole  of  the  debtor's 
property  and  withdrew  it  from  the  adminis- 
tration of  the  Bankruptcy  Court.     The 
result  of  the  exclusion  of  the  leaseholds 
was  that  nothing  was  left  for  individual 
creditors  to  levy  upon,  and  nothing  for 
the  trustee  in  bankruptcy  to  administer. 
Notwithstanding  the  evidence  given  here, 
I  think  this  assignment  does  amount  to 
an  assignment  of  substantially  the  whole 
of  the  debtor's  property. 

It  is  suggested  that  we  might  avoid 
the  observations  of  the  Lords  Justices  in 
Spackman*8  Case  (1)  by  taking  the  deed  as 
consisting  of  two  parts — first,  of  a  decla- 
ration of  trust ;  and  secondly,  of  an  assign- 
n^ent.  It  was  said  that  if  this  deed  is  a 
declaration  of  trust  as  to  the  first  part, 
Mid  then  an  assignment  of  the  residue, 
that  amounted  to  an  assignment  of  the 
Vol.  62.— Q.B. 
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whole,  because  all  that  really  was  his  pro- 
perty for  the  purposes  of  the  section  was 
the  residue  after  taking  away  the  property 
subject  to  the  trust.  That  would  be  a 
dangerous  ground  on  which  to  base  our 
decision. 

I  am  clear  that  if  we  based  our  decision 
on  that  ground  one  would  have  to  say 
generally  that  property  in  this  section 
meant  property  subject  to  execution,  and 
available  for  execution,  and  no  other  pro- 
perty. I  cannot  assent  to  that.  I  prefer 
to  base  my  decision  upon  other  groimds — 
namely,  that  the  deed  in  this  case  is  a 
deed  of  assignment  of  substantially  the 
whole  of  the  debtor's  property. 

Collins,  J. — I  am  of  the  same  opinion. 
It  is  conceded  that  but  for  Spackman's 
Case  (1)  an  act  of  bankruptcy  has  been 
committed.  I  think  that  SpackmarCs 
Case  (1)  is  not  an  authority  to  deter  us 
from  holding  this  to  be  an  act  of  bank- 
ruptcy. There  is  this  distinction.  Here 
we  have  an  assignment  by  deed.  In  that 
case  the  Lords  Justices  all  dwelt  strongly 
upon  the  point  that  there  was  no  deed  or 
assignment.  Here,  again,  we  have  an  as- 
signment of  a  considerable  part  of  the 
debtor's  property.  By  the  same  deed 
there  is  a  declaration  of  trust  of  the  resi- 
due. I  cannot  doubt  that  such  a  deed 
fells  obviously  under  the  principles  laid 
down  as  long  ago  as  Lord  Mansfield's 
time,  which  principles  the  Court  of 
Appeal  did  not  intend  to  question  in 
Spackman^s  Case  (1).  The  principle  is  laid 
down  excellently  by  Mr.  Justice  Willes  in 
Lomax  v.  Buxton  (5),  who,  after  citing  the  . 
reasons  for  the  well-known  principles  of 
law  on  this  subject,  continues  :  "  It  is  ob- 
vious, looking  to  such  reasons,  that  when 
there  is  a  su&tantial  exception  X)ut  of  the 
debtor's  property,  such  an  exception  as 
might  possibly  enable  him  to  carry  on  his 
trade  with  advantage,  a  conveyance  cannot 
come  within  the  rule  of  law  above  referred 
to,  as  being  necessarily  and  by  force  of 
law,  without  reference  to  extrinsic  circum- 
stances shewing  fraud,  an  act  of  bank- 
ruptcy." It  seems  that  the  test  there 
laid  down  is  whether  the  part  of  the  pro- 
perty escaping  firom  assignment  is  so  sub- 

(5)  40  Law  J.  Rep.  C.P.  160;  Law  Rep. 
6  C.P.  107. 
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In  re  Hughei  ;  ex  parte  SitffheSt  App, 
stantial  as  possibly  to  enable  the  debtor 
to  trade.  Is  the  property  excepted  in  this 
case  so  siifiicient  as  to  make  it  possible 
for  the  debtor  to  carry  on  trade  1  Here 
there  is  an  absolute  assignment  of  all  the 
debtor's  property  except  his  leaseholds. 
It  is  useless  to  say  their  value  is  900^. 
odd.  We  must  see  whether  the  I'esidue  is 
of  an  amount  to  enable  the  debtor  to  carry 
on  trade.  It  is  nothing  of  the  kind.  That 
residue  is  under  a  trust  for  creditors.  I 
think  without  hesitation  that  the  deed 
comes  within  the  bankruptcy  provisions, 
and  that  the  decision  of  the  Registrar  was 
right. 

The  debtor  appealed. 

Cooper  Willis,  Q.C.,  and  F,  C,  Willis, 
for  the  appellant. — A  conveyance  or  as- 
signment of  a  debtor's  property  must,  in 
order  to  constitute  an  act  of  bankruptcy 
within  the  meaning  of  section  4,  sub-sec- 
tion 1  (a)  of  the  Bankruptcy  Act,  1883 
(6),  be  an  assignment  whereby  the  debtor 
disposes  of  all,  or  substantially  all,  hia 
property — In  re  Spademan;  ex  parte  Foley 
(1).  Here  there  was  no  conveyance  of 
the  whole  of  the  debtor's  property.  The 
meaning  of  the  term  "  property "  in  the 
Act,  as  given  in  the  168th  section,  is  as 
wide  as  it  was  possible  to  make  it,  and 
includes  the  debtor's  leaseholds,  which 
were  of  the  substantial  value  of  900Z.  A 
conveyance  of  part  of  the  debtor's  pro- 
perty and  a  declaration  of  trust  as  to  the 
remainder  is  not  within  the  section. 

II,  Reed,  Q.C.,  and  Cluer, — It  is  the 
common  practice,  in  drawing  deeds  of 
assignment  for  the  benefit  of  creditors, 
to  exclude  leaseholds  in  order  to  protect 
the  trustees  from  any  onerous  covenants 
which  they  may  contain.  Another  reason 
for  excluding  leaseholds  is  that  in  some 
cases  it  is  a  breach  of  covenant  to  assign 
them  without  the  licence  of  the  lessor. 
The  intention  in  this  case  was  to  assign, 
or  provide  for  the  assignment  of  every- 
thing which  the  debtor  had,  and  the  deed 

(6)  The  Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  provides  as  follows— Section  4,  sub- 
section 1 ;  "  A  debtor  commits  an  act  of  bank- 
ruptcy in  each  of  the  following  cases :  (a)  If 
in  England  or  elsewhere,  he  makes  a  conveyance 
or  assignment  of  bis  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors  gener- 
ally. 


is  an  assignment  of  the  debtor's  proper^ 
within  the  meaning  of  the  section.  The 
debtor  has  divested  himself  of  the  whole 
of  his  property,  as  he  has  put  it  out  of 
his  power  to  deal  with  any  of  it,  including 
the  leaseholds,  as  his  property.  The  eflfert 
of  it  was  to  preclude  his  carrying  on  his 
trade  and  to  render  him  hopelee^y  insol- 
vent— Smith  V.  Cannon  (7)  and  Yovng  t. 
Fletcher  (8). 

Cooper  WiUis,  Q,C.,  in  reply.— Under 
the  Act  of  1883  the  argument  as  to  the 
debtor's  inability  to  carry  on  his  trade 
does  not  apply.  A  document  rendeiing  & 
man  hopelessly  insolvent  is  not  necessarily 
an  act  of  bankruptcy,  but  only  those 
documents  which  come  within  the  words 
of  the  Act. 

Cur.  adv.  vuU. 

The  following  judgments  were  read  on 
March  28 : 

Lord  Esheb,  M.R. — In  the  case  of  h 
re  Spademan  ;  ex  parte  Foley  (1)  the  Court 
thought  itself  bound  in  the  first  place  to 
construe  section  4,  sub-section  1  (a),ot 
the  Bankruptcy  Act,  1883,  and  then  to 
apply  it  to  the  facts  of  the  case.  The 
Court  first  determined  the  rule  of  con- 
struction, and  held  that  it  was  to  be  a 
rule  of  strict  construction,  because  it  desM 
with  an  enactment  casting  an  incapacity 
of  managing  his  own  affairs  upon  the  pe^ 
son  to  be  declared  a  bankrupt.  As  a 
result  of  this  rule  of  construction,  the 
Court  held  that  the  words  "  conveyance  or 
assignment  of  the  debtor's  property  "  most 
be  confined  to  such  an  act  as  in  ordinary 
legal  language  would  amount  to  a  cosTej- 
ance  or  assignment  of  the  property  dealt 
with,  and  that  in  ordinary  legal  language 
a  contract  or  covenant  to  deal  with  pro- 
perty in  a  particular  way,  or  a  declaration 
of  trust  affecting  property  in  a  particular 
way,  is  not  a  conveyance  or  assignment  of 
such  property.  This  construction  of  the 
section  was  the^foundation  of  the  judg- 
ment elaborately  reasoned  by  Lord  Justice 
Fry,  and  clearly  stated,  I  think,  by  h)^ 
Justice  Lopes  and  myself.  It  was  further 
stated,  or  was  the  necessary  result  of  the 
rule  of  construction  relied  on,  that  the 
whole  of  the  debtor's  property  must  be 

(7)  2  E.  &  B.  35  ;  22  Law  J.  Rep.  Q.B.  290. 

(8)  34  Law  J.  B«p.  Ezch.  154. 
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Tn  TO  Svghes;  ex  parte  Hvghes,  Ajfp, 
dealt  ^with  by  such  a  conveyance  or  assign- 
ment as  was  described  in  the  judgments. 
I   cannot  retract  from  the  rule  of  con- 
struction, or  the  consequent  construction, 
of  tlie  section   determined  in  that    case. 
Appljdng  that  rule  and  that  construction 
to  the  present  case,  it  seems  to  me  that, 
although  a  part  of  the  property  of  the 
debtor   ^as  within   the  meaning  of  the 
section   assigned  or  conveyed,  yet  that  a 
material  substantial  part  was  not  so  as- 
eigned  or  conveyed,  and,  therefore,  that 
the  only  act  of  bankruptcy  relied  upon 
before  us  to  support  the  receiving  order 
was  not  made  out.     It  is  not  enough  to 
say  that  the  debtor  dealt  with  the  whole 
of  his  property ;  it  was  necessary  to  make 
out  that  he  dealt  with  the  whole  of  it  by 
assigning  or  conveying  the  whole  of  it.     I 
think  the  appeal  ought  to  be  allowed. 

XiiNDLEY,  L.J. — This  is  an  appeal  from 
an  order  of  the  Divisional  Court  confirm- 
ing a  receiving  order  made  by  the  Regis- 
trar of  the  Glamorganshire  County  Court. 
The   question  raised   by    the  appeal  is, 
whether  a  deed  dated  the  13th  of  June, 
1892,  and  executed  by  the  debtor,  con- 
stituted an  act  of  bankruptcy.     In  order 
to  determine  this  question  it  is  necessary 
to  examine  section  4,  sub-section  1  (a)  of 
the  Bankruptcy  Act,  1883,  and  the  deed 
itself.     [The   learned   Judge,  having  re- 
ferred  to  the   sub- section  and  the  deed, 
proceeded  :]     The  only  question  is  whe- 
ther this  deed  is  a  conveyance  or  assign- 
ment of  the  debtor's  property  to  trustees 
for  the  benefit  of  his  creditors  generally. 
The  appellant  contends  that  it  is  not,  be- 
cause the  leaseholds  are  not  conveyed  or 
assigned,  and  he  relies  on  In  re  Spdck- 
'num ;  ex  parte  Foley  (1)  as  an  authority 
in  his  fevour.     I  wDl  first  consider  the 
question  apart  from  that  authority,  and  I 
^nll  then  examine  the  authority  itself. 

The  statute  speaks  of  a  conveyance  or 
an  assignment  to  trustees,  and  these  words 
have  to  be  applied  to  all  kinds  of  pro- 
perty. What  is  their  meaning  when  ap- 
plied to  property  which,  in  practice,  is 
seldom,  if  ever,  conveyed  or  assigned  to 
trustees  in  the  strict  technical  sense? 
^J©  the  words  to  be  construed  as  extend- 
^g  to  and  including  the  various  methods 
of  dealing  with  such  property  to  which 


MICHAELMAS  1892  to  MICHAELMAS  1893. 


363 


conveyancers  usually  have  recourse,  al- 
though such  methods  are  not  convey- 
ances or  assignments  in  the  proper  sense 
of  those  terms,  or  are  the  words  in  ques- 
tion to  be  construed  strictly  in  their 
proper  sense  so  ais  to  exclude  their  equi- 
valents in  a  business  point  of  view?  I 
cannot  think  the  latter  can  be  their 
proper  construction.  In  order  to  protect 
trustees  from  the  burdens  which  would 
be  imposed  on  them  by  an  assignment  of 
leaseholds,  conveyancers  seldom,  if  ever, 
assign  leaseholds  to  trustees.  They  have 
recourse  to  a  declaration  of  trust,  instead 
of  an  assignment.  The  same  mode  of 
dealing  with  them  is  adopted  when  lease- 
holds cannot  be  assigned  without  the 
licence  of  the  lessor,  and  his  licence  can- 
not readily  be  procured.  Any  convey- 
ancer instructed  to  prepare  a  conveyance 
or  assignment  by  a  debtor  of  all  his  pro- 
perty to  trustees  for  the  benefit  of  his 
creditors  would  draw  the  deed  in  the  form 
most  appropriate  to  the  various  kinds  of 
property  to  which  the  deed  was  intended  to 
apply.  A  properly  drawn  deed  for  such 
a  purpose  would  contain  a  grant  of  the 
debtor's  freehold  property ;  a  covenant  to 
surrender  his  copyhold  property  (if  he  had 
any) ;  an  assignment  of  his  debts,  stocks, 
funds,  and  securities ;  and  a  covenant  or 
trust  binding  him  to  deal  with  his  onerous 
property — that  is,  his  leaseholds  and 
shares  liable  to  calls,  as  the  trustees 
should  direct.  Such  a  deed  in  such  a 
form  would,  in  my  opinion,  clearly  be,  in 
ordinary  legal  parlance,  a  conveyance  or 
assignment  by  the  debtor  of  his  property 
to  trustees  for  the  benefit  of  his  creditors, 
although,  if  its  various  parts  were  analysed, 
it  would  be  found  that  the  legal  estate  in 
some  of  the  property  still  remained  in  the 
debtor.  I  cannot  entertain  a  doubt  that 
such  a  deed  in  such  a  form  would  answer 
the  description  of  a  "conveyance  or 
assignment "  within  the  true  meaning  of 
those  words  as  used  in  section  4,  sub- 
section 1  (a),  of  the  Bankruptcy  Act, 
1883.  Nor  can  I  entertain  a  doubt  that 
the  deed  executed  by  the  debtor  in  this 
case  is  a  conveyance  or  assignment  with- 
in that  clause  of  the  statute. 

But  then  it  is  said  that  In  re  Spack- 
man;  ex  parte  Foley  (1)  is  inconsistent 
with  this  view.     I  cannot  so  regard  it. 
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In  re  Hvghes  ;  expaHe  HvgheSt  App, 
In  that  case  there  was  nothing  whatever 
which  by  any  stretch  of  imagination 
could  be  regarded  as  a  conveyance  or  an 
assignment  in  any  sense  whatever.  An 
attempt  was  made  to  spell  out  of  some 
correspondence  a  trust  for  creditors,  and 
the  Court  held  that,  if  there  was  enough 
to  create  such  a  trust,  yet  there  was  no 
such  conveyance  or  assignment  as  was 
contemplated  by  section  4,  sub-section  1 
(a),  of  the  Bankruptcy  Act,  1883.  The 
Court  was  not  considering  the  meaning 
of  conveyance  or  assignment  as  applied 
to  leasehold  property ;  and  although  there 
were  some  observations  made  to  the  effect 
that  a  mere  declaration  of  trust  is  not  a 
conveyance  or  assignment  within  the 
meaning  of  the  enactment  in  question,  I 
cannot  think  that  those  observations  were 
intended  to  apply,  or  ought  to  be  treated 
as  applying,  to  a  form£d  conveyance  or 
assignment  by  a  debtor  of  all  his  pro- 
perty except  leaseholds  to  trustees  for  the 
benefit  of  his  creditors,  and  a  covenant  or 
declaration  of  trust  by  which  his  lease- 
holds are  to  be  held  and  disposed  of  for 
their  benefit  also.  The  decision  itself  was, 
in  my  opinion,  quite  right ;  but  to  decide 
that  this  deed  is  not  an  act  of  bankruptcy, 
and  to  hold  that  In  re  Spackman ;  ex 
parte  FciUy  (1)  compels  the  Court  so  to 
decide,  would,  in  my  opinion,  be  quite 
wrong. 

I  have  purposely  hitherto  refrained 
from  alluding  to  the  law  as  it  stood  be- 
fore 1869.  But  it  is  clear  that  the  exe- 
cution by  a  trader  of  such  a  deed  as  this 
would  have  been  an  act  of  bankruptcy 
by  him  before  1869.  In  the  Bankruptcy 
Act  of  that  year  a  section  was  introduced 
similar  in  terms  to  section  4,  sub -section 
1  (a),  in  the  present  Act,  and  from  1869 
to  the  present  time  the  execution  of  such 
a  deed  as  the  present  has  always  been  re- 
garded as  an  act  of  bankruptcy — ^see  Ex 
parte  Wood  (3). 

I  regard  the  present  appeal  as  an  ex- 
periment made  to  induce  the  Court  to 
hold  that  a  deed  which  has  been  regarded 
as  an  act  of  bankruptcy  ever  since  bank- 
ruptcy laws  have  existed,  is  not  to  be  so 
regarded  any  longer.  I  can  find  no  trace 
of  any  intention  to  alter  the  law  to  this 
extent.  The  experiment  has  very  likely 
been  encouraged  by  some  of  the  observa- 


tions in  In  re  Spackman  ;  ex  parte  Fckif 
(1),  which  was  decided  in  1890,  but,  in 
my  opinion,  it  ought  to  fiedl.  The  appeal 
ought  to  be  dismissed,  with  costs. 

Lopes,  L.J. — ^This  case  is 
able  from  In  re  Spackman;  ex  parU 
Foley  (1).  There  was  in  that  case  no  in- 
strument under  seal,  no  conveyance,  no 
assignment  in  any  sense  of  those  wonk 
Here  there  is  an  instrument  xmder  seal ; 
there  is  an  assignment. 

But  there  are  observations  in  that  case, 
to  which  I  was  a  party,  which  it  is  said 
were  unnecessary  for  the  dedsion  of  that 
case,  and  which  go  too  £Bur.  It  is  said 
those  observations  put  too  strict  an  inter- 
pretation on  the  words  ''oonvejance' 
and  '' assignment." 

After  a  very  careful  consideration  of 
the  matter,  I  have  come  to  the  conclusion 
that  the  Court  in  that  case  did  put  too 
strict — too  narrow  an  interpretation  on 
those  words. 

I  think  they  ought  to  be  construed 
with  reference  to  the  particular  property 
to  be  dealt  with,  and  by  the  light  of  the 
language  and  practice  of  conveyancers. 

If  instructions  were  given  to  a  compe- 
tent conveyancer  to  convey  and  assign  all 
the  property  of  this  debtor  to  a  trustee 
for  the  benefit  of  his  creditors,  part  of 
such  property  being  leaseholds  subject  to 
onerous  covenants,  and  subject  to  a  pro- 
vision against  assignment  without  the 
licence  of  the  landlord,  he  would  prepare 
an  instrument  similar  to  the  deed  in  the 
present  case,  which  he  would  call  an 
assignment. 

If  we  were  to  hold  this  document  not 
to  be  an  assignment  within  the  meaning 
of  section  4,  sub-section  1  (a),  of  the 
Bankruptcy  Act,  1883,  we  should  be  hold- 
ing that  a  deed  in  the  most  effectual  man- 
ner denuding,  and  intended  to  denude, 
the  debtor  of  all  his  property  was  not  an 
act  of  bankruptcy.  This  would  be  a  re- 
action in  the  bankruptcy  law  which  I 
cannot  think  was  contemplated  by  the 
Legislature. 

A  conveyance  of  all  the  property  of  a 
debtor  to  trustees  for  the  benefit  of  his 
creditors  generally  has  always  been  held 
to  be  an  act  of  bankruptcy  within  the 
words  of  the  former  Bankruptcy  Acts, 
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equiyalent  to  sub-section  1  (6)  of  this 
section.  It  was  said  that,  although  in  so 
doing  the  debtor  did  not  intend  to  defeat  or 
delay  his  creditors,  yet  it  being  the  neces- 
sary consequence  of  his  act,  he  must  in 
law  be  taken  to  have  intended  it.  He 
was  depriving  himself  of  the  power  of 
carrying  on  his  trade,  and  was  putting 
his  property  into  a  different  course  of 
distribution  from  that  which  would  take 
place  under  the  balikruptcy  law.  I  think 
it  was  to  get  rid  of  this  somewhat  forced 
inference  that  the  mere  conveyance  or 
assignment  of  all  the  property  of  a  debtor 
to  a  trustee  for  the  benefit  of  his  creditors 
generally  was  made  an  independent  act 
of  bankruptcy. 

I  cannot  think  it  was  intended  to  alter 
the  law  to  the  extent  that  it  would  be 
altered  if  a  debtor  was  permitted  by  deed 
to  divest  himself  of  all  his  property  in 
the  most  effectual  way,  having  regard  to 
the  nature  of  the  property,  and  still  not 
bring  himself  within  the  bankruptcy 
law. 

Appeal  dismissed. 


8olicitoi8— Metcalfe  &  Sharpe,  agents  for  B.  T. 
LeysoD,  Swansea,  for  appellant;  Bobbins, 
Billing  k  Co.,  agents  for  Danieil  &  Thomas, 
Camborne,  for  respondents. 
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THE  SALT   UNION  (lIMITED)  V. 
WOOD. 


Ship — Vessel  used  exclusively  for  River 
Traffic  —  "  Sea-going  Ship  "  —  Merchant 
Shipping  Act,  1854  (17  dh  18  Vict  c.  104), 
w.  109  and  243 — Master  and  Servant — 
Employers  and  Workmen  Act,  1875. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Bep.  M.C.  75.] 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE   COUBT  OF  APPEAL.] 

In  re  parsons  and  furber 
{biU  of  sale) ;  and  In  re 

BILLS  OP  SALE  ACTS,  1878 
AND    1882.» 


1893. 

Feb.  14. 

Mar.  27, 28. 


BiU  of  Sale — Registration  —  Omission 
to  re-register — Extension  of  Time — Ac- 
quisition of  Intermediate  Interests — BiUs 
of  Sale  Act,  1878  (41  <lh  42  Vict.  c.  31), 
*.  14. 

The  grantee  of  a  biU  of  sale  had,  by  in- 
advertence, omitted  to  re-register  it  at  the 
expiration  of  Jive  years  from  the  date 
of  its  registration.  Before  this  omis- 
sion was  discovered,  and  an  application 
under  section  li  of  the  Bills  of  Sale  Act, 
1878,  made,  the  grantor  was  adjudicated  a 
bankrupt : — Held,  affirming  the  decision 
of  the  divisional  Court  (Lord  Coleridge, 
O.J.,  and  Collins,  J.),  that  the  time  for 
re-registration  could  not  be  extended  wnder 
section  14,  the  trustee  in  the  bankruptcy 
having  acquired,  on  behalf  of  aU  the  credi- 
tors, an  interest  in  the  goods  which  could 
not  be  divested. 

Per  Smith,  L.  J. — In  re  Dobbin's  Settle- 
ment (56  Law  J.  Kep.  Q.B.  295)  has  been 
overruled  by  Crew  v.  Cummings  (57  Law 
J.  Rep.  Q.B.  641 ;  Law  Rep.  21  Q.B.  D. 
420). 

This  was  an  appeal  from  the  decision  of 
a  Divisional  Court  (Lord  Coleridge,  C.J., 
and  Collins,  J.),  affirming  an  order  of 
Bruce,  J.,  at  chambers,  by  which  he  set 
aside  his  own  previous  order  extending 
the  time  for  registering  an  affidavit  of 
renewal  of  a  bill  of  sale  under  the  provi- 
sions of  section  14  of  the  Bills  of  Sale  Act, 
1878.  The  bill  of  sale  had  been  duly  at- 
tested and  registered  under  the  Act  on 
the  20th  of  June,  1887.  Through  inad- 
vertence there  had  been  an  omission  on 
the  part  of  the  grantee  to  re-register  on 
the  20th  of  June,  1892,  which  was  not 
discovered  till  the  30th  of  December,  1892. 
In  the  meantime,  on  the  10th  of  October, 
1892,  a  petition  in  bankruptcy  had  been 
presented  against  the  grantor ;  on  the  8th 
of  December  a  receiving  order  had  been 

♦  Coram  Q.B.  D. :  Lord  Coleridge,  C.J.,  and 
Collins,  J.  C.A. :  Lindley,  L.J.,  Kay,  L.J.,  and 
Smith,  L.J. 
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made  against  him;  and  on  the  28th  of 
December  he  had  been  adjudicated  bank- 
rupt, and  an  order  made  under  section 
121  of  the  Bankruptcy  Act,  1883,  for  the 
summary  administration  of  his  estate,  by 
virtue  of  which  the  official  receiver  was 
the  trustee  in  the  bankruptcy.  On  the 
9th  of  January,  1893,  the  grantee  obtained 
an  order  from  Bruce,  J.,  at  chambers, 
giving  him  liberty  to  re-register,  and  re- 
registration  of  the  bill  of  sale,  in  fact, 
took  place  on  the  11th  of  January.  The 
official  receiver  subsequently  applied  in 
chambers  to  discharge  the  order  of  the 
9th  of  January,  and  the  same  learned 
Judge,  feeling  himself  bound  by  a  decision 
of  the  Coiurti  of  Appeal  in  Crew  v.  Cum- 
mings  (1),  set  it  aside. 

The  grantee  appealed  to  the  Divisional 
Court. 

Under  section  11  of  the  Bills  of  Sale 
Act,  1878,  the  registration  of  a  bill  of 
sale  must  be  renewed  once  at  least  every 
five  years;  and  under  section  14,  "  Any 
Judge  of  the  High  Court  of  Justice,  on 
being  satisfied  that  the  omission  to  regis- 
ter a  bill  of  sale  or  an  affidavit  of  renewal 
within  the  time  prescribed  by  this  Act 
....  was  accidental  or  due  to  inadver- 
tence, may  in  his  discretion  order  such 
omission  ....  to  be  rectified  ....  by 
extending  the  time  for  such  registration 
on  such  terms  and  conditions  (if  any) 
....  as  he  thinks  fit  to  direct." 

Under  section  8  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  eveiy  bill 
of  sale  which  is  not  registered  in  accord- 
ance with  the  principal  Act  is  void  in 
respect  of  the  personal  chattels  comprised 
therein, 

Herbert  Reed,  Q.Cy  and  T,  WUks  Chitty, 
for  the  grantee. — The  learned  Judge  at 
chambers  was  led  to  alter  his  original  view 
by  the  case  of  Crew  v.  Cumminga  (1),  where 
it  was  held  that  time  could  not  be  extended 
under  the  14th  section  so  as  to  defeat  the 
vested  right  of  an  execution  creditor.  But 
a  trustee  in  bankruptcy  is  neither  a  pur- 
chaser for  value  nor  an  execution  creditor ; 
he  does  not  acquire  all  the  rights  of  either 
of  these  classes  of  persons  as  against  a 

(1)  67  Law  J.  Rep.  Q.B.  641 ;  Law  Eep.  21 
Q.B.  D.  420. 


grantee  who  has  inadvertently  failed  to 
re-register.  He  has  only  such  a  right 
as  the  debtor  himself  has,  and  is  not  in 
the  position  of  an  execution  creditor.  It 
is  submitted  that  it  was  never  intended 
that  the  principle  laid  down  in  CrewY, 
Cummings  (1)  should  be  extended  so  as 
to  override  the  Act.  On  the  other  hand, 
there  is  a  direct  decision  in  the  case  of  Inre 
Bobbin's  Settlement  (2)  that,  upon  an  appli- 
cation, under  similar  circumstances,  by  a 
trustee  in  bankruptcy,  the  section  confers 
full  power  upon  the  Judge  in  his  discre- 
tion to  grant  leave  to  renew  the  registra- 
tion and  to  put  the  parties  back  in  the 
position  they  would  have  been  in  had  no 
mistake  been  made.  The  grantor  himself 
could  not  have  taken  advantage  of  the  in- 
advertence of  the  grantee,  and  his  trustee 
in  bankruptcy  can  be  in  no  better  posi- 
tion. 

Dickens,  Q.C.f  and  Muir  Mackenzie,  for 
the  official  receiver,  were  not  called  upon 
to  argue. 

Lord  Coleridge,  C.J. — ^This  is,  in  my 
opinion,  a  clear  case.  The  question  is 
whether,  under  the  circumstances,  the 
learned  Judge  at  chambers  had  power  to 
extend  the  time  for  re-registration  of  this 
bill  of  sale.  No  doubt,  under  certain  cir- 
cumstances, the  14th  section  of  the  Bills  of 
Sale  Act,  1878,  does  confer  ample  powers 
of  rectification  of  the  register  where  the 
omission  is  accidental  or  due  to  inadvert- 
ence, and  the  time  may  often  be  properly 
extended.  We  have  it,  however,  laid  down 
by  the  Court  of  Appeal  in  Crew  v.  Cum- 
mings (1)  that  the  time  for  registration 
cannot  be  extended  under  the  14th  sec- 
tion so  as  to  defeat  the  vested  right  of  an 
execution  creditor,  a  right  which  he  has 
acquired,  and  which  has  become  vested  in 
him  in  the  meantime.  In  support  of  the 
present  appeal  In  re  Dobbin's  Settlement 
(2)  has  been  cited,  and  upon  the  strength 
of  that  decision  it  is  contended  that  the 
trustee  in  bankruptcy  can  have  acquired 
no  greater  right  than  would  have  accrued 
to  the  grantor,  who  has  since  become  bank- 
rupt, and  whom  he  represents. 

Without  saying  whether  these  cases  can 
stand  together,  or  how  far  they  can  be 

(2)  56  Law  J.  Rep.  Q.B.  295. 
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reconciled,  it  is  enough  for  us  that 
CrtxD  V.  GwramingB  (1)  does  bear  out  the 
view  that  where  interests  have  in  the 
meantime  been  bona  fde  acquired,  the 
power  of  rectification  of  the  register  under 
section  14  has  ceased  to  exist.  No  doubt 
that  was  a  case  of  an  execution  creditor, 
and  not  of  a  trustee  in  the  bankruptcy  of 
the  grantor  of  the  bill  of  sale ;  and  it  is 
clear  that,  if  an  extension  of  time  had  been 
allowed,  the  rights  of  the  execution  creditor 
would  have  been  put  an  end  to.  This 
was  considered  to  be  un£iir  upon  the  exe- 
cution creditor,  who  had  in  the  interim 
acquired  a  vested  right  to  the  goods.  In 
the  case  before  us  it  is  the  trustee  in  the 
bankruptcy  of  the  grantor  who  claims 
that  he  has  acquired  a  vested  interest  in 
these  goods ;  but  a  trustee  in  bankruptcy 
is  in  reality  the  representative  of  all  the 
creditors,  and  it  follows  by  parity  of  rea- 
soning that  on  their  behalf  the  interest  he 
has  bona  fide  acquired  cannot  be  divested 
in  fctvour  of  a  grantee  who  has  omitted  to 
re-register.  It  does  not  appear  to  me  that 
section  14  ever  contemplated  that  it  should 
be  the  function  of  a  Judge  in  chambers  to 
exercise  his  discretion  and  extend  the  time 
in  fiivour  of  a  grantee  in  such  a  case  as 
this.  And  as  this  was  the  view  subse- 
quently taken  by  the  learned  Judge  him- 
self, I  agree  with  him  in  thinking  that  ho 
had  no  such  power. 

Collins,  J. — I  am  of  the  same  opinion. 
With  regard  to  the  principle  laid  down  by 
Lord  Justice  Bowen  in  Crew  v.  Cummings 
(1),  it  has  been  contended  on  behalf  of  the 
appellant  that  it  must  be  confined  to  the 
case  of  an  execution  creditor,  and  cannot 
be  applied  to  the  debtor  himself;  and 
since  it  cannot  apply  to  the  debtor,  it 
cannot  apply  to  his  trustee  in  bankruptcy. 
I  do  not,  however,  feel  pressed  by  this 
argument.  The  trustee  in  a  bankruptcy 
comes  into  existence  in  consequence  of  the 
rights  of  particular  creditors,  and  may,  on 
their  behalf,  acquire  a  bona  fde  title  which 
will  vest  the  goods  in  him  as  against  the 
debtor. 

From  this  decision  the  grantee  appealed. 

T,  WiUea  ChiUy  {Sir  H.  Davey,  Q.C, 
^^  H,  Reed,  Q,C,,  with  him),  for  the 
appellant. 
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Dickens,  Q,C.,  and  Muir  Mackenziey  for 
the  official  receiver,  were  not  called  upon. 

LiNDLEY,  L.J. — I  think  there  is  no 
difficulty  about  this  case  now  that  we 
have  ascertained  the  facts. 

It  is  an  appeal  against  an  order  of  the 
Divisional  Court  refusing  leave  to  re- 
register a  certain  bill  of  sale.  The  bill 
of  sale  was  dated  the  14th  of  June,  1887, 
and  was  a  bill  of  sale  in  the  ordinary 
form  for  the  sum  of  1,550/.  On  the  20th 
of  June  the  bill  of  sale  was  duly  regis- 
tered. Under  the  provisions  of  the  Act 
it  ought  to  have  been  re-registered  on  or 
before  the  2()th  of  June,  1892.  That  was 
not  done.  In  the  interval  there  has  been 
a  further  advance  of  460/.,  dated  the  22nd 
of  March,  1 888.  That  was  registered,  and 
the  time  for  re-registering  that  has  not 
run  out.  There  is  nothing  wrong,  there- 
fore, with  that  second  instrument  or  bill 
of  sale.  We  have  looked  at  it  in  order  to 
see  the  form  of  it,  and,  as  it  does  not  refer 
to  the  first,  the  first  must  be  treated  as 
an  entirely  distinct  transaction.  Now, 
after  the  time  for  re-registering  the  fij^st 
bill  of  sale  had  expired — namely,  on  the 
10th  of  October,  1892 — ^proceedings  in 
bankruptcy  were  taken  against  the  gran- 
tor, and,  before  any  application  for  curing 
this  blunder  was  made  to  the  Court,  he 
was  adjudicated  a  bankrupt.  I  need  not 
go  through  the  various  details  of  the  bank- 
ruptcy proceedings.  The  main  point  is 
that  he  was  adjudicated  bankrupt  before 
any  steps  were  taken  to  rectify  this 
blunder.  By  the  adjudication  the  estate 
vested  in  the  official  receiver.  There  was 
a  divesting  of  the  grantor's  property — 
that  is,  the  all  important  thing  before  the 
9th  of  January,  1893,  when  the  applica- 
tion to  re-register  was  made.  The  appli- 
cation was  made  under  section  14  of  the 
Bills  of  Sale  Act,  1878.  [His  Lordship 
then  referred  to  the  provisions  of  sections 
11  and  14  of  the  Act,  and  continued:] 
The  language  of  section  14  is  in  terms  as 
wide  as  language  can  possibly  be.  There 
have  been  some  decisions  upon  that  sec- 
tion which  are  important.  There  have 
been  two  decisions  to  the  eflfect  that  a  bill 
of  sale,  registration  of  which  has  become 
void  before  the  coming  into  operation  of 
the  Act  of  1878,  is  not  within  this  section, 
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-wide*  as  its  terms  are.  These  decisions 
were  in  the  cases  of  Askew  v.  Lewis  (3) 
and  In  re  Emery  (4).  There  have  been 
two  other  decisions  which  appear  to  me,  I 
must  confess,  to  be  diametrically  conflict- 
ing upon  this  section.  One  was  In  re 
Dobbin's  Settlement  (2),  where  the  Divi- 
sional Court  did  rectify  a  blunder,  even 
although,  before  the  application  to  rectify 
the  register  was  made,  the  grantor  of  the 
bill  of  sale  had  become  bankrupt,  and  the 
trustee  in  his  bankruptcy  had  acquired  an 
interest  in  the  goods.  After  that  case 
came  the  case  of  Crew  v.  Cummings  (1),  in 
which  it  was  held  by  the  Court  of  Appeal 
that,  notwithstanding  the  general  language 
of  section  14,  which  I  have  read,  it  was 
not  right,  even  if  it  was  in  the  discretion 
of  the  Judge,  to  rectify  the  blunder  which 
he  was  asked  to  rectify  after  some  third 
person  had  acquired  a  vested  interest  in 
the  property  the  subject-matter  of  the 
bill  of  sale.  We  feel  ourselves  bound  by 
that  case  of  Crew  v.  Cummings  (1),  and  in 
the  face  of  that  decision,  now  that  we  have 
ascertained  that  the  property  in  these 
chattels,  which  were  the  subject-matter 
of  this  bill  of  sale,  had  been  divested 
altogether,  and  had  vested  in  the  trustee 
in  the  grantor's  bankruptcy  before  the 
application  to  re-register  was  made,  we 
must  come  to  the  conclusion  that  the 
application  was  made  too  late.  My  view, 
therefore,  is  that  we  cannot  diflFer  from 
that  which  has  been  held  by  the  Judge  in 
chambers  and  has  been  affirmed  by  the 
Divisional  Court.  The  appeal  must  be 
dismissed,  and  dismissed  with  costs  in  the 
usual  way. 

Kay,  L.J. — I  am  of  the  same  opinion. 
It  appears  now,  beyond  all  question,  that 
before  this  application  was  made,  the  estate 
of  the  grantor  of  this  bill  of  sale  had 
actually  vested  in  the  official  receiver,  as 
the  trustee  in  this  gentleman's  bank- 
ruptcy. An  order  had  been  made  for 
summary  administitition  before  that  elate 
— the  9th  of  January — and  thereupon, 
under  the  provisions  of  the  Bankruptcy 
Act,  the  estate  vested  in  the  official  re- 
ceiver if,  as  was  the  case  here,  no  trustee 

(3)  Law  Rep.  10  Q.B.  D.  477. 

(4)  57  Law  J.  Rep.  Q  B.  629 ;  Law  Rep.  21 
Q.B.  D.  406. 


was  appointed.  So  that,  before  the  appli- 
cation was  made  to  rectify  the  register,  it 
is  quite  plain  that  the  estate  had  been 
divested  from  the  grantor  of  the  bill  of 
sale,  and  had  vested  in  the  official  recelTer 
in  bankruptcy. 

By  the  terms  of  the  Bills  of  Sale  Act 
(1878)  Amendment  Act,  1882,  upon  the 
failure  to  register,  this  bill  of  sale  became 
void,  and  therefore  it  did  not  interfere  in 
the  least  degree  with  the  vesting  of  the 
property  in  the  official  receiver  in  bank- 
ruptcy, and  I  hold  myself  completely 
bound  by  the  decision  in  Crew  v.  Cum- 
mings {I),  The  facts  in  that  case  shew 
that  the  goods  comprised  in  the  bill  of 
sale  had  been  taken  in  execution  by  an 
execution  creditor,  but  they  were  claimed 
under  the  bill  of  sale  as  against  him.  The 
goods  had  been  actually  taken  in  execu- 
tion, and  the  property  in  them  had  been 
completely  vested  in  the  execution  credi- 
tor, and  divested  from  the  grantor  of  the 
bill  of  sale.  There  is  no  material  differ- 
ence between  that  case  and  this.  The 
rights  of  the  execution  creditor  seem  to 
me  to  be  neither  more  nor  less  than  the 
rights  of  the  trustee  in  bankruptcy. 
Ordinarily,  no  doubt,  he  takes  subject  to 
all  equities,  and  subject  to  every  right 
which  can  be  asserted  against  the  bank- 
rupt himself.  He  stands  simply  in  the 
shoes  of  the  bankrupt ;  but  it  was  held  in 
Crew  V.  Cummings  (1)  that,  where  the 
property  had  actually  vested  in  the  execu- 
tion creditor,  and  been  divested  out  of  the 
grantor  before  the  time  that  the  applica- 
tion was  made  for  an  extension  of  time  to 
re-register  the  bill  of  sale,  the  Court 
either  had  no  power  to  make  such  an 
order,  or,  if  it  hjid  the  power,  in  the  exer- 
cise of  its  discretion  it  ought  not  to  make 
such  an  order. 

That  case  seems  to  have  been  very 
elaborately  and  deliberately  considered, 
because,  if  the  dates  given  in  the  report 
are  correct,  the  appeal  was  heard  on  the 
10th  of  April,  188tS,  and  judgment  was 
not  given  until  the  9th  of  August.  The 
judgment,  which  is  that  of  Lord  Justice 
Bowen,  concurred  in  by  the  Master  of 
the  Bolls,  is,  so  far  as  it  is  material,  in 
these  words :  "  I  feel  that  this  is  a  hard 
case,  and  should  be  disposed,  if  possible, 
to  aid  the  claimant ;  but  I  do  not  think 
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In  re  Partoru  and  Fiirber,  App. 
that  the  Act  of  Parliament,  in  giving  the 
power  to  extend  the  time,  could  have  in- 
tended that  such  an  extension  of  time 
should  be  granted  after  the  title  to  the 
goods  had  actually  vested  in  the  execution 
creditor  by  reason  of  the  failure  of  the 
holder  of  the  bill  of  sale  to  comply  with 
the  provisions  of  the  Act.  Under  the 
provisions  of  section  8  of  the  Act  of  1882, 
in  consequence  of  the  omission  to  comply 
with  the  requirements  of  the  Act,  the 
title  to  the  goods  had  vested  in  the  execu- 
tion creditor  who  had  seized,  and  I  do  not 
think  that  it  could  have  been  intended  to 
give  a  discretion  to  extend  the  time  for 
registration  so  as  to  defeat  a  title  actually 
vested  in  a  person  who  has  acted  with 
perfect  bona  Jidee.  The  matter  may  be 
looked  at  in  two  ways.  Either  it  may  be 
considered  that  the  true  construction  of 
the  Act  is  that  there  is  no  jurisdiction  to 
extend  the  time  in  such  a  case,  or,  looking 
at  the  matter  from  a  slightly  different 
point  of  view,  it  may  be  said  that  the 
discretion  ought  not  to  be  exercised  in 
order  to  defeat  a  title  already  vested." 

I  confess  that  I  feel  myself  .bound  by 
that  decision,  even  on  the  lower  ground. 
Supposing  that  there  was  jurisdiction  to 
extend  the  time,  the  Court  of  Appeal 
held  that,  where  a  title  had  vested  in  the 
execution  creditor  in  the  meantime,  the 
Court  ought  not,  in  the  exercise  of  its 
discretion,  to  allow  an  extension  of  time 
for  the  re -registration  of  the  bill  of  sale. 

I  quite  agree  that  the  decision  of  any 
Court  on  a  matter  of  discretion  is  not 
absolutely  binding  on  any  other  Court; 
but  still  this  Court  would  not  depart  from 
the  decision  of  the  Court  of  Appeal  upon 
a  question  of  that  kind,  unless  it  could  be 
shewn  that  there  was  some  difference 
between  the  fiwjts  of  the  two  cases. 

I  have  most  carefully  attended  to  all 
the  facts  of  this  case,  and  I  confess  that  I 
can  see  no  difference  whatever  between 
this  case  and  Crew  v.  Cummings  (1). 
The  real  reason  of  that  decision  was  that 
the  rights  of  another  person  had  arisen. 
In  that  case,  it  was  the  execution  creditor. 
In  this  case,  rights  have  been  obtained  by 
t^e  general  creditors  of  the  grantor  of  the 
bill  of  sale,  by  reason  of  the  divesting  of  the 
estate  from  him,  and  the  vesting  of  it  in  the 
trustee  in  his  bankruptcy.  I  confess  I  think 
Toil.  62.-i«^.B, 
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that  the  reasons  for  the  decision  in  that 
case  apply  entirely  to  this  case ;  and,  even 
if  we  had  jurisdiction  under  the  Act,  it 
seems  to  me  that  that  decision  shews 
plainly  that,  under  such  circumstances, 
the  discretion  of  the  Court  ought  not  to 
be  exercised  to  enlarge  the  time  for  re- 
registering this  bill  of  sale.  I  thereforb 
think  that  the  appeal  fails. 

Smith,  L.J. — I  am  clear  myself  that 
Crew  V.  Cummings  (1)  overrules  the  case 
of  In  re  Dobbin's  Settlement  (2),  in  which 
I  and  my  brother  Huddleston  took  part. 
I  am  also  clear  that  the  decision  in  Crew 
V.  Cummings  (1)  binds  me.  I  do  not 
wish  to  say  anything  more,  except  that 
the  Court  below  followed  Crew  v.  Crum- 
mings  (1),  and,  as  the  law  stands,  they 
were  quite  right  in  doing  so.  This  appeal 
must  be  dismissed. 


Solicitors— Richard  Furber ;  Sole  &  Co.,  agents 
for  W.  C.  Cripps  &  Son,  Tunbridge  Wells. 


1892.  ^  THE  QUEEN  V.  SIR  C.  A.  PRICE 
KOV.  11.  f     AND  OTHERS  {JtLStices)  AND  THE 

1893.  y     VESTRY   ETC.  OP   RICHMOND. 

Jan.  27.  )  Ex  parte'  cole. 

Rating — Appeal — Poor  Pate  mxide  by 
Vestry  under  Provisions  of  a  Local  Act — 
Richmond  Union — Appeal  against  Rate- 
aMe  Valuation  to  Special  Sessions  held 
under  General  Act — Absence  of  Notice  to 
the  Union  Assessment  Committee  of  Objec- 
tion to  Valuation — Jurisdiction  of  Justices 
— 6  <fc  7  Will.  4.  c.  96.  ss.  2  and  6— -Union 
Assessment  Committee  Act,  1862  (25  <£r  26 
Vict,  c.  103),  ss.  2,  U,  17,  24,  and  29— 
Union  Assessment  Cortmiittee  Amendment 
Act,  1864  (27  d&  28  Vict,  c,  39),  s.  1. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Eep.  M.C.  71.] 
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fTSE    L02n)0N     AND    WESTMINSTER 
1893.    \      LOAN  COMPANY  V.   THE  LONDON 

May  8. 1     and  north  western  railway 

(^     COMPANY. 

Landlord  and  Tenant — Agreement  for 
Yearly  Tenancy — Revd  Payable  on  Quarter 
Daya^  "  arvd  always,  if  required,  a  Qtiarter 
in  Advance** — Reasonable  Notice  of  Demand 
in  Advance. 

Under  an  agreement  for  a  yearly  tenancy 
the  tenant  agreed  to  pay  the  rent  quarterly 
on  the  stated  qu>arterly  days,  "  and  alivays, 
if  required,  a  quarter  in  advance": — 
Held,  by  the  Divisional  Court  (Grantham, 
J.,  and  Williams,  J.),  that  the  rent  became 
due  and  payable  in  advance  on  each  quarter 
day,  and  that  the  landlord  could  demand 
the  same  at  any  time  during  the  current 
quarter.  Held  further,  that  where  a  land- 
lord found  tlie  Iwlder  of  a  bill  of  sale  in 
possession  of  the  premises,  and  abou£  to 
carry  out  a  sale,  notice  of  demand  for  im- 
inediate  payment  of  the  rent  so  due  in 
advance  was  reasonable  notice. 

Appeal  from  the  judgment  of  his  Honour 
Judge  Bacon,  sitting  at  the  County  Court 
of  Bloomsbury. 

The  defendant  company  had  let  a  house 
under  an  agreement  for  a  yearly  tenancy 
at  a  rent  of  90Z.,  which  was  "  to  be  paid 
quarterly  on  the  29th  of  September,  25th 
of  December,  25th  of  March,  and  24th  of 
June,  and  always,  if  required,  a  quarter 
in  advance."  There  was  a  further  clause 
that,  *'  in  the  event  of  any  one  quarter  or 
any  part  thereof  being  in  arrear  and  un- 
paid for  one  week  after  it  shall  become 
due  and  payable  by  virtue  of  this  agree- 
ment, the  landlords  shall  have  the  right 
to  re-enter  without  having  to  make  any 
demand  for  possession  or  rent."  The  com- 
pany's agent,  having  reason  to  think  that 
the  tenant  was  about  to  disappear,  came 
and  made  a  demand  on  the  3rd  of  De- 
cember for  the  current  rent  to  be  paid  in 
advance.  He  found  the  tenant's  wife  on 
the  premises,  and  the  plaintiffs'  agent  in 
possession  under  a  bill  of  sale ;  and  an 
auction  was  about  to  be  carried  out  under 
the  latter's  instructions  in  order  to  realise 
their  security.  At  the  request  of  the 
tenant's  wife  (the  tenant  himself  being 
admittedly  not  forthcoming),  the  plaintiffs' 


agent,  under  protest,  paid  the  rent.  The 
plaintiff  company  then  brought  this  action 
to  recover  the  amount  so  paid.  The 
County  Court  Judge  gave  judgment  in 
their  &vour  upon  the  construction  of  the 
agreement.  The  defendants  now  appe&led. 
The  only  question  of  law  was  whether, 
under  the  terms  of  this  agreement  to  pay 
the  rent  in  advance  when  required,  the 
quarter's  rent  was  due  on  demand  at  any 
time  of  the  current  quarter  after  the  com- 
mencenient  of  that  quarter?  And,  if  so, 
whether  reasonable  time  must  not  be,  and 
had  not  been,  given  after  demand  and 
before  a  levy  % 

Leigh  Clare,  for  the  appellants,  the  de- 
fendant company. — The  power  to  demand 
payment  for  each  quarter  in  advance  was 
a  general  provision  for  the  whole  time  of 
tenancy,  a  special  provision  having  been 
inserted  with  regard  to  the  first  quarter's 
payment.  The  rent  for  the  Michaelmas 
quarter  was  in  arrear;  therefore,  from  the 
29th  of  September  onwards,  that  quarter's 
rent  and  the  current  quarter's  rent  were 
both  due.  Notice  of  both  these  quarters' 
rents  being  due  was  given  by  the  landlords 
on  their  making  the  demand.  The  only 
question  fought  in  the  Court  below  was 
whether  the  landlords  were  entitled  under 
the  agreement  then  and  there  to  make 
the  demand  for  the  current  quarter's  rent. 
The  Judge  seemed  to  think  that  such  a 
power  was  unreasonable —  WiUy  v.  WiUiams 
(1)  and  WilliamsY.  Holmes  {2).  Only  such 
notice  was  necessary  as  might  enable  the 
tenant  to  produce  the  money. 

E.  Pollock,  for  the  respondents,  the 
plaintiff  company. — In  Witty  v.  WiUiams 
(1)  the  words  were  that  the  rent  then  due, 
if  demanded,  was  to  be  paid  in  advance. 
Here  the  words  imply  that  the  quarter's 
rent  only  became  due  in  advance  if  re- 
quired, and  it  had  not  been  so  required. 
WiUiams  v.  Holmes  (2)  is  not  decisive  of 
the  other  point  here,  which  is  whether  the 
rent  could  only  be  required  in  advance  on 
the  several  quarter  days  mentioned.  K 
not  so  required,  it  did  not  become  due. 
Secondly,  there  must  be  reasonable  notice. 
That  is  a  mixed  question  of  law  and  &ct. 

(1)  12  W.  R.  755. 

(2)  8    Exch.    Rep.    £61 ;    22    Law  J.  Rep. 
£xch.  283. 
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Tlie  following  cases  shew  what  is  reason- 
able notice — Mallam  v.  Arden  (3),  Ex 
parte  Trevor  (4),  Brighty  v.  Norton  (5), 
and  Toms  v.  Wilsorh  (6). 

Clare,  in  reply. — The  rent  reserved  is 
due  in  advance,  with  a  power  in  the  land- 
lord to  take  it  or  not  in  advance.  Reason- 
able notice  is  a  question  of  fact  in  each  case. 
Here  all  the  goods  would  have  gone  had 
not  the  landlords  insisted  on  immediate 
jmynient. 

GRA.NTHAM,  J. — I  think  that  the  learned 
County  Court  Judge  was  wrong  in  his 
view  of  the  law  as  applicahle  to  agree- 
ments of  this  kind.     The  terms  of  it  are 
clear,  the  rent  is  to  be  paid  quarterly  on 
the  usual  quarter  days,  "  and  always,  if 
required,  a  quarter  in  advance."     It  is, 
therefore,  payable  by  law  in  advance,  and 
all  that  has  to  be  done  by  the  lessor  is  to 
give  some  notice  that  he  requires  it  to  be  so 
paid.     This  particular  quarter  was,  there- 
fore, due  on  the  29th  of  September,  and 
from  that  date  continued  to  be  due  until 
the  25th  of  December.     The  only  ques- 
tion really  before  the  learned  Judge  was 
whether  sufficient  notice  of  its  demand 
was  given.     This  question  he  did  not  deal 
with,   as  he    appears    to    have  thought 
that  such  a  power  of  demand  in  advance 
could  not  be  allowed  to  a  landlord.     He 
was  certainly  wrong  in  that  view.     The 
very  object  of  the  clause  is  to  give  a  land- 
lord the  power  to  get  his  rent  in  advance 
when  it  becomes  necessary.     Such  a  clause 
is  often  put  into  agreements  for  leases,  and, 
though  not  often  required  to  be  esercised, 
there  is  no  reason  why  it  should  not  be  en- 
forced on  occasion.     The  only  remaining 
question  is  whether  sufficient  notice  was 
given.  "What  is  sufficient  notice  1   Reason- 
able notice.     What  is  reasonable  notice  ? 
That  was  not  argued  before  the  learned 
Judge.     It  seems  to  us  here,  on  the  same 
evidence  which  was  given  in  the  Court 
below,  that    the   notice   was  reasonable 
'inder  the  circumstances,  because  the  goods 
"Were  being  already  cleared  off,  or  were  in 
the  possession  of  some  one  who  would 

(3)  10  Bing.  299. 

(*)  46  Law  J.  Bep.   Bankr.  27 ;  Law  Rep. 
lGh.D.297. 

(5)  3  B.  &  S.  305  ;  82  Law  J.  Rep.  Q.B.  38. 

(6)  4  B.  &  S.  44  ;  32  Law  J.  Rep.  Q.B.  382. 


clear  them  off.  The  tenant  had  divested 
himself  of  his  right  to  them,  subject  to 
the  landlord's  right  of  distress.  He  had 
disposed  of  the  goods  so  far  as  he  could, 
and  the  holder  had  the  right  to  take 
them  away  unless  distrained  upon.  On 
the  facts,  I  think  that  the  notice  given 
was  reasonable,  and  that  the  landlord  was 
entitled  to  demand  the  rent  in  advance  on 
the  spot. 

Williams,  J. — I  am  of  the  same  opi- 
nion. Since  this  is  a  matter  arising  be- 
tween a  landlord  and  a  tenant,  such  as 
might  frequently  occur,  there  should  be  no 
doubt  as  to  the  basis  of  our  decision.  It 
is  absolutely  essential  to  Mr.  Clare's  argu- 
ment that  he  should  shew  that  the  rent 
by  the  terms  of  the  agreement  was  due  in 
advance.  If  the  agreement  made  the  rent 
to  be  due  at  the  ordinary  quarter  days, 
but  the  landlord  had  the  option  to  alter 
the  dates  at  which  it  became  due,  and  to 
make  it  due  as  well  as  payable  in  advance, 
I  should  not  be  inclined  to  agree  with  the 
argument  of  Mr.  Clare,  or  so  to  hold. 
But  I  can  agree  with  him  when  he  shifts 
his  argument  to  mean  that  the  rent  was 
due  in  advance,  but  that  the  landlord 
could  reserve  his  right  of  so  demanding  it. 

The  words  clearly  convey  the  meaning. 
The  rent  is  payable  quarterly,  "and  always, 
if  required,  to  be  paid  in  advance."  The 
agreement  says  later  on  that  the  first 
payment,  that  being  for  two  thirds  of  a 
quarter  of  the  said  yearly  rent,  is  to  be 
paid,  if  required,  in  advance  on  the  24th  of 
July,  1891.  Having  regard  to  that  spe- 
cific arrangement  as  to  the  first  quarter, 
and  without  doing  violence  to  the  word- 
ing of  the  agreement,  I  think  we  may 
hold  that  the  rent  reserved  is  due  in 
advance  both  for  the  first  payment,  and 
also  for  the  others  if  required.  I  cannot 
help  feeling  we  ought  to  make  the  agree- 
ment effective  if  what  is  its  obvious  in- 
tention can  be  carried  out  under  the 
words.  Having  regard  to  the  object  of 
the  parties,  I  think  we  may  hold  that  the 
rent  reserved  was  actually  due  in  advance 
for  the  first  quarter,  and  that  it  afterwards 
became  due  and  payable  in  advance  upon 
notice.  Plainly  there  must  be  reasonable 
notice,  that  is  a  question  of  fact.  The 
reasonableness  of  this  notice  was  not  argued 
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before  the  Judge  below.  I  suppose  that, 
having  heard  all  the  fieu^ts,  we  have  power 
to  end  the  case  here  by  deciding  what  was 
reasonable  notice  under  the  circumstances. 
I  agree  that  on  the  construction  of  the 
agreement  the  learned  County  Court 
Judge  was  wrong. 

JvdgmentfoT  defendants. 


Solicitors — J.  C.  Jackman,  for  plaintiffs ;  C.  H. 
Mason,  for  defendants. 


[IN  THE  COURT  OF  APPEAL.] 
1893.   lln  re  lynes;    ex  parte  lester 
May  5.  )  and  company.* 

Bankruptcy — Bankruptcy  Notice — Mar- 
ried Woman  carrying  on  Trade  separately 
— Married  Women's  Property  Act,  1882 
(45  (d  46  Vict.  c.  75),  s.  l,sub-s.  5— Bank- 
ruptcy Act,  1883  (46  ogr  47  Vict.  c.  52),  s. 
4,  su^'S,  1  (jff). 

There  is  no  power  under  section  4,  sul)- 
section  1  (^),  of  the  Bankruptcy  Act,  1883, 
to  issue  a  bankruptcy  notice  against  a 
married  woman  carrying  on  a  trade  sepa- 
rately from  lier  husband. 

Appeal  ex  parte  from  a  decision  of  the 
Registrar  refusing  to  issue  a  bankruptcy 
notice  against  a  married  woman. 

The  debtor,  Hannah  Lynes,  was  a  mar- 
ried woman  carrying  on  a  business  as  an 
artist's  tailor  separately  from  her  husband. 
Messrs.  Lester  &  Co.,  having  obtained 
final  judgment  against  the  debtor  for  51^., 
applied  to  the  Registrar  to  issue  a  bank- 
ruptcy notice  against  her.  The  Registrar 
refused  the  application,  on  the  ground 
that  a  married  woman  could  not  owe  a 
debt,  and  that  there  could  only  be  a  debt 
due  from  her  estate.  He  referred  to  the 
cases  of  ScoU  v.  Morley  (1)  and  In  re 
Gardiner  ;  ex  parte  CovXson  (2). 

Messrs.  Lester  <k  Co.  appealed  (3). 

**  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Smith,  L.J. 

(1)  57    Law  J.   Eep.   Q.B.   43;    Law   Rep. 
20  Q.B.  D.  120. 

(2)  57  Law  J.  Rep.    Q.B.   249;    Law   Rep. 
20  Q.B.  D.  149. 

(3)  By  the  Married  Women's  Property  Act, 
1882,  8.  1,  sub-s.  5 :  "  Every  married  woman 


H.  Lynn,  for  the  appellants. — ^The  B^ 
gistrar  was  not  precluded  from  istming 
this  bankruptcy  notice.  The  creditors 
are  clearly  entitled  to  serve  such  a  notice 
in  order  to  bring  the  debtor  within  the 
operation  of  the  Bankruptcy  Act.  If  a 
married  woman  cannot  be  served  with  a 
bankruptcy  notice,  section  1,  sub-section  5, 
of  the  Married  Women's  Property  Act, 
1882,  has  practically  no  meaning.  The 
judgment  of  the  Court  in  In  re  Gardiner; 
ex  parte  Coulson  (2)  was  intended  to  be 
confined  to  the  case  of  a  married  woman 
not  carrying  on  a  trade  separately  from 
her  husband. 

Lord  Esheb,  M.R. — I  am  of  opinion 
that  in  such  a  case  as  this  a  bankruptcy 
notice  cannot  properly  issue.  The  person 
upon  whom  it  is  propased  to  serve  the 
notice  is  a  married  woman  carrying  on  a 
trade  separately  from  her  husb^oid.  It  is 
true  that  such  a  person  may  be  made 
bankrupt  by  other  means,  but  the  sole 
question  in  the  present  case  is  whether 
this  bankruptcy  notice  can  be  served  upon 
her.  The  notice  is  to  be  in  the  prescribed 
form,  and  the  prescribed  form  is  Form  6 
in  the  Appendix  to  the  Bankruptcy  Bules, 
1886.  The  question  is  whether  you  can 
serve  a  bankruptcy  notice  in  that  form 
upon  which  this  debtor  can  be  made 
bankrupt. 

By  section  4,  sub-section  1  (g)  of  the 
Bankruptcy  Act,  1883,  if  a  creditor  ob- 
tains final  judgment  against  a  person,  the 
notice  is  to  require  that  person  to  pay  the 

carrying  on  a  trade  separately  from  her  hus- 
band shall,  in  respect  of  her  separate  property, 
be  subject  to  the  bankruptcy  laws  in  the  same 
way  as  if  she  were  a  feme  sole." 

By  the  Bankruptcy  Act,  1883,  s.  4,  sub-s.  1 
(y),  a  debtor  commits  an  act  of  bankruptcy  "if 
a  creditor  has  obtained  final  judgment  against 
him  for  any  amount,  and,  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  Eng* 
land  ....  a  bankruptcy  notice  under  this  Act 
requiring  him  to  pay  the  judgment  debt  in  ac- 
cordance with  the  terms  of  the  judgment,  or  to 
secure  or  compound  for  it  to  the  satisfaction  of 
the  creditor  or  the  Court,  and  he  does  not 
within  seven  days  after  service  of  the  notice 
....  either  comply  with  the  requirements  of 
the  notice,  or  satisfy  the  Court  that  he  has  a 
counter-claim,  set-off,  or  cross  demand  which 
equals  or  exceeds  the  amount  of  the  judgment 
debt,  and  which  he  could  not  set  up  in  the 
action  in  which  the  judsrment  was  obtained." 
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In  re  Zynes  ;  ex  parte  Lester  ^  Co.^  App. 
jadgment  debt  "  in  accordance  with  the 
terms  of  the  judgment,"  but  Form  6  does 
not  follow  the  terms  of  a  judgment  against 
a  married  woman.  There  is,  therefore,  no 
form  given  in  the  Act  which  can  follow  such 
a  jadgment  as  this.  The  judgment  was 
against  her  separate  estate.  The  notice 
required  her  to  pay  the  debt  personally. 
That  is  not  in  accordance  with  the  terms 
of  the  judgment,  because  she  is  not  bound 
to  pay  personally.  The  consequence  is 
that  a  bankruptcy  notice  ought  not  to  be 
issued  against  this  mairied  woman,  and 
that  this  application  must  be  dismissed. 

Lopes,  L.  J. — I  am  of  the  same  opinion. 
The  notice  must  follow  the  judgment,  and 
here  it  is  impossible  to  make  it  follow  the 
judgment.  Our  decision  does  not  conflict 
with  that  in  PeUon  v.  Harrison  (4),  nor  is 
it  correct  to  say  that  it  will  have  the  effect 
of  rendering  section  1,  sub-section  5,  of 
the  Married  Women's  Property  Act,  1882, 
nugatory,  because  the  sub-section  will  still 
be  effective  in  the  case  of  other  acts  of 
bankruptcy.  The  present  decision  only 
applies  to  this  particular  act  of  bank- 
ruptcy. 

Smith,  L.J. — I  am  of  the  same  opinion. 
In  the  case  of  In  re  Howes ;  ex  parte 
Huglies  (5)  we  held  that  the  section  meant 
what  it  said,  and  that  the  notice  must  be 
in  accordance  with  the  terms  of  the  judg- 
ment. Hero  the  judgment  was  obtained 
against  the  separate  estate  of  the  debtor, 
and  not  against  her  personally,  and  the 
only  notice  given  in  the  Act  is  one  which 
would  require  her  to  pay  the  judgment 
debt  personally.  That  would  not  be  in 
accordance  with  the  terms  of  the  judg- 
ment. 

Appeal  dismissed. 


Solicitor — J.  H.  Gibson,  for  appellants. 
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WOOD  V.   MCCARTHY  AND 
ANOTHER. 


(*)  60  Law  J.  Rep.  Q.B.   742 ;    Law   Rep. 
[1891]  2  Q.B.  422. 
(5)  Ante,  p.  88  ;  Law  Rep.  [1892]  2  Q.B.  628. 


1893 
May  4, 

Practice — Parties — Joinder  of  Defen- 
dants as  Representatives  of  a  Trade  Union 
— Rules  of  Supreme  Court,  1883,  Order 
XVL  rule  9.  . 

Order  XVI.  rule  9  of  ifie  Rules  of  the 
Supreme  Court,  1883,  enacts  that  "  where 
there  are  numerous  persons  having  t/te  same 
interest  in  one  cause  or  matter,  one  or  more 
of  svjch  persons  may  sue  or  be  sued,  or  may 
be  atUJiorised  by  Hie  Court  or  a  Judge  to 
defend  in  su^  cause  or  matter,  on  behalf 
or  for  the  benefit  of  oM  persons  so  sued** : — 
Held,  by  the  Divisional  Court  (Wills,  J., 
and  Lawrance,  J.),  tliat  the  order  did  not 
alter  or  narrow  tlie  old  Chancery  practice, 
under  which  persons  could  be  selected  as 
defendants,  as  representing  the  interests  of 
a  class  ;  that  the  consent  of  such  persons  so 
to  act  was  immaterial ;  and  that  a  member 
of  a  trade  union  had  properly  applied 
and  obtained  an  order  autliorising  tlie 
president  and  secretary  of  the  union  to  be 
made  defendants,  as  representing  the  mem- 
bers of  the  union,  in  an  action  to  enforce 
a  levy  of  siocpence  upon  the  members  for  the 
benefit  of  the  plaintiff  wider  rules  requiring 
sucfi  a  levy  to  be  made. 

Appeal  from  Bruce,  J.,  at  chambers, 
reversing  an  order  of  the  Master  and 
ordering  that  the  defendants  should  be 
authorised  to  defend  the  action  on  behalf 
of  and  for  the  benefit  of  the  Amalgamated 
Stevedores'  Labour  Protection  Society. 

The  plaintiflf,  a  member  of  the  above- 
mentioned  society,  sued  the  defendants, 
who  were  president  and  secretary  of  the 
society,  personally,  and  also  in  their  official 
capacity  and  as  representing  the  society. 
The  statement  of  claim  alleged  that  the 
society  was  an  incorporated  association  for 
the  purpose  of  assisting  its  members  in 
the  event  of  their  meeting  with  accidents 
in  the  course  of  their  employment. 

The  plaintiff  had  met  with  an  accident 
in  the  course  of  such  employment,  and  had 
become  incapacitated,  and  he  demanded  a 
levy  to  be  made  of  sixpence  on  each  mem- 
ber, in  accordance  with  a  rule  to  that  effect 
for  raising  a  fund  for  compensation  to 
injured  members.     The  executive  of  the 
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eociety  had  refused  to  order  the  levy  to 
be  made,  and  the  plaintiff  thereupon 
brought  this  action  claiming  to  have  the 
levy  enforced.  The  defendants,  in  their 
representative  capacity,  denied  both  the 
right  to  the  levy  and  the  right  of  the 
plaintiff  to  sue  them.  ThlB  plaintiff  had 
accordingly  applied  for  the  order  under 
Order  XVI.  rule  9,  authorising  the  de- 
fendants to  be  sued  "  on  behalf  of  and  as 
representing  all  the  members  of  the  said 
society,"  which  he  obtained  from  the 
Judge  at  chambers. 

The  defendants  appealed. 

Crispey  for  the  defendants. — The  words 
of  Order  XVI.  rule  9  are  "  may  be  autho- 
lised  " ;  that  is  not  analogous  to  "  shall 
be  directed  "  to  defend.  The  defendants 
cannot  be  made  to  represent  other  persons 
against  their  own  will.  Teniperton  v. 
RusseU  (1)  shews  there  must  be  some 
proprietary  right  in  the  plaintiff  to  obtain 
such  an  order.  There  is  no  such  right  to 
property  here — May  v.  Newton  (2),  Bray 
v.  Gaudon  (3),  and  Andreioa  v.  Salmon  (4). 

J.  Holmes  Povlter^  for  the  plaintiff. — 
The  old  practice  in  Chancery  was  to  allow 
parties  to  be  selected  as  representatives 
of  an  association — Bromley  v.  Williams  (5). 
Order  XVI.  rule  9  adopts  this  practice 
when  for  the  benefit  of  the  plaintiff;  this 
shews  the  consent  of  the  defendants  to  be 
immaterial. 

Criape  replied. 

Wills,  J. — This  appeal  must  be  dis- 
missed. We  have  been  af^ked  to  consider 
whether  the  practice  of  the  Courts  does 
not  in  effect  prevent  the  plaintiff  from 
enforcing  his  claim  in  the  only  way  open 
to  him.  But  the  Courts  exist  in  order 
to  enable  complainants  to  enforce  rightful 
•claims ;  and  it  is  clear  that  the  Chancery 
Court  was  able  to  order  persons  to  be 
selected  out  of  a  large  body  to  repre- 
sent a  particular  class  of  persons.  In 
Bromley  v.  Williams  (5)  the  Master  of 
the  Rolls  (Sir  John   Romilly)  says  that 

(1)  Ante,  p.  300 ;  Law  Rep.  [1893]  1  Q.B.  435. 

(2)  56  Law  J.  Rep.  Chanc.  313 ;  Law  Rep. 
34  Ch.  D.  347. 

(3)  85  Law  Times,  212. 

(4)  Weekly  Notes,  1888,  p.  102. 

(5)  32  Beav.  177 ;  32  Law  J.  Rep.  Chanc.  716. 


"the  rule  is  well  established  that  if 
they  (the  members  of  an  associatioD)  are 
so  numerous  that  they  cannot  be  made 
parties  to  a  cause  with  any  chance  of 
bringing  it  to  a  hearing,  then  yoa  may 
take  two  or  three  of  a  class  as  defendantfl 
to  represent  the  interest  of  that  clas. 
It  has  been  held  that  you  may  make  three 
or  four  members  defendants,  provided  the 
interest  of  all  those  persons  whom  you 
may  make  defendants  is  the  same  as  the 
interest  of  all  those  whom  you  do  not 
make  defendants."  That  is  a  direct  au- 
thority that  defendants  may  be  selected  in 
a  particular  case ;  and  I  can  see  do  dis- 
tinction between  that  case  and  this  one 
before  us.  Then  it  is  said  that  Order 
XVI.  rule  9  modifies  such  a  practice ;  but 
I  cannot  conceive  that  any  interference 
was  intended  by  the  rule  so  as  to  narrow 
the  existing  sensible  practice  of  naming 
persons  as  representative  defendants  for 
a  similar  class  of  persons.  I  cannot  see 
that  the  rule  does  narrow  the  practice  by 
any  express  provision  contained  in  it.  Nor 
do  I  think  that  Lord  Justice  lindley  in- 
tended to  do  so  by  any  of  the  remarks  he 
makes  in  Temperton  v.  Russell  (1).  He 
is  there  shewing  the  distinction  between 
the  practice  in  actions  for  tort^  and 
actions  on  contract,  and  his  judgment 
does  not  intimate  any  interference  with 
the  former  Chancery  practice.  As  to 
the  test  of  "  proprietary  right,"  I  think 
that  the  plaintiff  does  shew  a  prima  facii 
proprietary  right  to  the  sixpences  in  the 
pockets  of  other  members  (6).  We  have 
nothing  to  do  here  with  the  validity  and 
construction  of  the  rules  of  this  society. 
They  are  the  subject  of  the  action,  and  I, 
for  one,  decUne  to  look  at  them  at  this 
stage  beyond  what  is  necessary  for  the 
present  purpose.  Those  are  questions  to 
be  raised  on  the  pleadings  and  fought  else- 
where.    I  think  that  the  order  of  Mr. 

(6)  The  mle  of  the  society  referred  to  ran  m 
follows :  •*  In  the  event  of  any  member  meeting 
with  an  accident  while  following  his  employ- 
ment, and  thereby  being  incapacitated  from 
following  his  emploTment  for  the  remainder  of 
his  life,  a  levy  of  sixpence  each  shall  be  made 
on  every  member  of  the  society  for  his  benefit. 
A  doctor's  certificate  shall  be  required  to  be 
produced  by  the  member.  Any  member  re- 
ceiving the  levy  will  be  thereby  disqualified 
from  again  resuming  work  as  a  stevedore. ' 
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Wood  V.  MeCarthy, 
Justice  Bruce  was  right,  and  a  very  proper 
order,  and  that  this  appeal  must  be  dis- 
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Lawrance,  J.,  concurred. 

Appeal  dismissed. 


Solicitors — Finch  k  Tarner,  for  plaintiff ;  James 
Tamer,  for  defendants. 


[IN   THE   COURT   OF  APPEAL.] 
1893  {^^  ^*  ^^^  BOROUGH  OF   PON- 

Mav  4    16)    TBPRACT  ELECTION  PETITION. 
^     *        '  (.  SHAW  V.   RECKITT.* 

Practice — Appeal —  Parliament — Elec- 
tion— Amendment  of  Petition — Jurisdic- 
tion of  Judge  not  on  rota  to  give  leave  to 
amend — Appeal  from  High  Court — Ques- 
tion of  Law — Corrupt  Practices  Preven- 
tion Act,  1883  (46  d&  47  Vict.  c.  51),  s.  40 
—Judicature  Act,  1881  (44  dt  45  Vict.  c. 
68),  s.  14. 

The  question  whether  a  Judge  at  cham- 
hers  who  is  not  on  the  rota  of  Judges  for 
the  trial  of  Parliamentary  Election  Peti- 
tions has  jurisdiction  to  give  a  petitioner 
kavs  to  amend  his  petition  under  section 
40,  sul-section  2,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  is  a  ques- 
tion of  law  within  tlie  meaning  of  section 
14  of  the  Judicature  Act,  1881,  and  no 
appeal  lies  to  the  Court  of  Appeal,  untfiout 
special  leave,  from  the  decision  of  the  High 
Court  on  that  question. 

Appeal  from  the  order  of  a  Divisional 
Court  rescinding  an  order  made  by  Grant- 
ham, J.,  at  chambers,  giving  leave  to 
amend  an  election  petition  by  adding 
further  charges. 

A  petition  was  presented  against  the 
respondent,  the  successful  candidate  at 
the  last  election  for  the  borough  of  Pon- 
tefract.    After  presentation  of  the  peti- 

*  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Snaith,  L.J. 


tion  a  return  of  election  expenses  was 
made  by  the  respondent  and  his  agent. 
The  petitioner  applied  ex  parte  to  Grant- 
ham, J.  (who  was  not  on  the  rota  of 
Judges  for  the  trial  of  election  petitions), 
at  chambers,  for  leave  to  amend  the  peti- 
tion under  section  40,  sub-section  2,  of  the 
Corrupt  and  Illegal  Practices  Prevention 
Act,  1883  (46  &  47  Vict.  c.  51),  by  adding 
charges  founded  upon  the  return  of  ex- 
penses.    The  learned  Judge  granted  leave. 

The  Divisional  Qowri  (Hawkins,  J., 
and  Cave,  J.,  who  were  on  the  rota  of 
Judges  for  the  trial  of  election  petitions) 
rescinded  the  order,  upon  the  grounds — 
first,  that  a  Judge  not  on  the  rota  had 
no  jurisdiction  to  make  the  order;  and 
secondly,  that  the  order  ought  not  to  have 
been  made  ex  parte ;  and  leave  to  appeal 
was  refused. 

The  petitioner  appealed,  but  a  prelimi- 
nary objection  was  taken  on  behalf  of  the 
respondent  that  the  provisions  of  section 
14  of  the  Judicature  Act,  1881  (44  &  45 
Vict.  c.  68),  prevented  an  appeal. 

Pope,  Q.C.  (with  him  S.  H.  Day),  for 
the  respondent,  in  support  of  the  prelimi- 
nary objection. — Section  14  of  the  Judica- 
ture Act,  1881,  prevents  an  appeal,  for 
that  section  provides  that  the  jurisdiction 
of  the  High  Court  of  Justice  to  decide 
questions  of  law  upon  appeal  or  otherwise 
under  the  Parliamentary  Elections  Act, 
1868  (31  &  32  Vict.  c.  125),  or  any  Act; 
amending  the  same,  is  to  be  final  and 
conclusive  unless  special  leave  to  appeal  is 
given.  The  Corrupt  Practices  Act,  1883, 
is  an  Act  amending  the  Parliamentary 
Elections  Act,  1868,  and  the  question 
whether  a  Judge  not  on  the  rota  of  elec- 
tion Judges  has  jurisdiction  to  give  leave 
to  amend  a  petition  under  the  Act  of 
1883  is  a  question  of  law  within  the 
meaning  of  section  14  of  the  Judicature 
Act,  1881.  The  original  jurisdiction  of 
the  Court  of  Appeal  to  hear  and  deter- 
mine appeals  was  created  by  section  19  of 
the  Judicature  Act,  1873 ;  but  the  opera- 
tion of  that  section  was  limited  by  section 
20  of  the  Judicature  Act,  1876,  and  then 
the  Judicature  Act,  1881,  was  passed,  sec- 
tion 14  of  which  deals  further  with  the 
right  to  appeal.  The  legislation  amounts 
to  this— that  in  the  cases  referred  to  in 
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section  14  there  is  no  appeal  except  where 
special  leave  to  appeal  is  granted,  and 
here  no  such  leave  was  given.  HarTnon 
V.  Park  (1)  does  not  apply;  that  case 
was  decided  before  the  passing  of  the 
Judicature  Act,  1881. 

Bigham,  Q.C.  (with  him  W,  Graham 
and  Lewis  Coward)^  for  the  petitioner. — 
The  question  as  to  the  power  of  a  Judge 
to  give  leave  to  amend  a  petition  is  not  a 
question  of  law  at  all  within  the  meaning 
of  section  14  of  the  Judicature  Act,  1881. 
That  section  deals  with  appeals  on  a  ques- 
tion of  law  arising  under  the  Parliamen- 
tary Elections  Act,  1868,  and  any  amend- 
ing Act,  including  the  Corrupt  Practices 
Prevention  Act,  1883,  and  the  questions 
of  law  referred  to  in  section  14  of  the  Act 
of  1883  refer  to  questions  of  law  men- 
tioned in  sections  12  and  16  of  the  Act  of 
1868 — namely,  a  question  of  law  raised  at 
the  trial,  and  a  Special  Case  stated  before 
the  trial.  Section  64  of  the  Act  of  1883 
defines  "  election  Court "  and  also  "  High 
Court,"  and  the  expression  "  High  Court " 
is  also  used  in  section  40  of  that  Act.  The 
Divisional  Court  were  acting  as  Judges  of 
the  High  Court  in  respect  of  an  interlo- 
cutoiy  matter  arising  before  the  trial,  and 
hot  in  respect  of  a  question  of  law  within 
the  meaning  of  section  14  of  the  Judica- 
ture Act,  1881 — Harmon  v.  Park  (1)  and 
Line  v.  Warren  (2). 

The  Judge  at  chambers  here  exercised 
his  discretion  upon  a  question  of  feet. 

[Order  LII.  rule  3  was  also  referred 
to.] 

Pope,  Q,C.,  in  r^ply,  referred  to  Unwin 
V.  MnMullen  (3). 

Cur.  adv,  vtdt. 

The  following  judgments  were  delivered 
on  the  16th  of  May  : 

Loud  Esher,  M.R. — This  is  an  appeal 
from  the  decision  of  two  Judges  who  are  on 
the  rota  of  Judges  for  the  trial  of  Parlia- 
mentary Election  petitions  upon  the  ques- 
tion whether  an  order  with  regard  to  an 
election  petition  made  at  chambers  by 


(1)  60  Law 
6  Q.B.  D.  323. 

(2)  64   Law 
14  Q.B.  D.  648. 

(3)  60    Law   J. 
[1891]  1  Q.B.  691. 


J.   Rep, 

J.  Rep.   Q.B.  291 


Q.B.   227;   Law   Rep. 
Law   Rep. 


Rep.  Q.B.  400;  Law   Rep. 


Mr.  Justice  Grantham,  who  was  not  oa 
the  rota  of  election  Judges,  was  right  or 
not.  One  objection  taken  was  that  the 
learned  Judge  had  no  jurisdiction  to 
make  the  order  because  he  was  not  on  the 
rota ;  and  another  objection  was  that  the 
order  could  not  be  made  ex  parte.  This, 
however,  does  not  signify,  bemuse  it  seems 
to  me  that  the  two  Judges  clearly  had 
jurisdiction  to  determine  whether  the 
order  which  had  been  made  by  the  Judge 
at  chainbers  in  respect  to  an  election 
petition  was  or  was  not  right.  If,  there- 
fore, they  had  jurisdiction,  they  came  to  a 
decision,  and  the  question  is  whether  an 
appeal  lies  to  the  Court  of  Appeal  from 
their  decision.  It  was  objected  on  behalf 
of  the  respondent  that  this  Court  has  no 
jurisdiction  to  entertain  the  appeal,  he- 
cause  section  14  of  the  Judicature  Act, 
1881,  says  that  there  shall  be  no  appeal 
without  leave  from  a  decision  of  the  High 
Court  of  Justice  upon  questions  of  law 
arising  under  the  Parliamentary  Elections 
Act,  1868,  or  any  Act  amending  the 
same.  No  leave  to  appeal  was  given 
here.  It  was  said  that  the  words  of 
section  14,  if  read  in  their  ordinary  sense, 
were  large  enough  to  include  the  present 
case,  but  that,  having  regard  to  the  lan- 
guage of  the  Act  of  1868,  they  ought 
to  be  limited  to  such  questions  of  law  as 
were  referred  to.  That,  however,  is  not 
enough,  and  I  can  see  no  reason  for  put- 
ting a  construction  upon  the  section  other 
than  in  accordance  with  the  ordinary  mean- 
ing of  the  words.  The  section  includes 
this  case,  and  consequently  there  is  no 
appeal. 

Lopes,  L.J.,  read  the  following  judg- 
ment : 

This  is  an  appeal  from  the  order  of  the 
Divisional  Court  rescinding  an  order 
made  by  Mr.  Justice  Grantham  at  cham- 
bers, which  gave  leave  to  amend  the 
petition  presented  against  the  success- 
ful candidate  at  the  last  election  for  the 
borough  of  Pontefract.  Since  the  filing 
of  the  petition  the  I'espondent  and  his 
agent  had  made  a  return  of  election  ex- 
penses, and  the  petitioner  applied  ex  parte 
to  Mr.  Justice  Grantham  (who  was  not  on 
the  rota  of  the  Judges  for  the  trial  of 
election  petitions)  at  chambers  forleavB 
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In  re  Pontrfraat  Election  Petition^  -^PP- 
to  amend  the  petition  under  section  40, 
sub-section  2,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  by  adding 
charges  founded  upon  that  return,  and 
Mr.  Justice  Grantham  gave  leave.     The 
Divisional  Court  (consistiug  of  Mr.  Jus- 
tice £l[awkins  and  Mr.  Justice  Cave,  both 
Judges  On  the  rota  for  the  trial  of  election 
petitions)  rescinded  this  order,  upon  the 
ground  that  a  Judge  not  on  the  rota  had 
no  jurisdiction  to  make  the  order,  and 
also  upon  the  ground  that  the  order  ought 
not  to  have  been  made  ex  parte.    The 
petitioner  appealed  to  this  Court,  and  a 
preliminary  objection  was  taken  that  no 
appeal  lay,  upon  the  ground  that  section 
14  of  the  Judicature  Act,  1881,  prevented 
an  appeal.    That  section  provides  that 
the  jurisdiction  of  the  High  Court  of  Jus- 
tice to  decide  questions  of  law  upon  ap- 
peal or  otherwise  under  the  Parliamentary 
Elections  Act,  1868,  or  any  Act  amend- 
ing the  same,  shall  be  final  and  conclusive, 
unless    the    High   Court    give  leave  to 
appeal  to  the  Court  of  Appeal.     Leave  to 
appeal  in  this  case  was  refused.     Was  the 
point  decided  by  the  High  Court  a  ques- 
tion of  law?     The  High  Court  decided 
that  Mr.  Justice  Grantham,  not  being  a 
Judge  on  the  rota  for  the  trial  of  election 
petitions,  had  no  jurisdiction  to  give  leave 
to  amend  the  petition.     This  depended  on 
the  construction  of  certain  Acts  of  Parlia- 
ment, and  was,  in  my  opinion,  a  question 
of  law.    But  it  was  urged  that  it  was  not 
a  question  of  law  within  the  meaning  of 
section  14  of  the  Judicature  Act,  1881. 
It  was  said  that  the  "  questions  of  law'' 
referred  to  in  that  section  were  questions 
of  law  dealt  with  in  the  Parliamentary 
Elections  Act,  1868,  such  as  a  Special 
Case  stated  before  the  trial,  and  a  ques- 
tion of  law  reserved  at  the  trial,  and  that 
this  interlocutory  question  of  law  as  to 
the  power  to  amend  a  petition  was  not  a 
question  of  law  contemplated  by  section 
14  of  the  Judicature  Act,  1881 .     But  the 
words  of  section  14  are — after  enumerating 
<^rtain  Acts,  including  the  Parliamentary 
Elections  Act,  1868—"  or  any  of  the  said 
Acts,  or  any  Act  amending  the  same  re- 
spectively."   The  Corrupt  Practices  Act, 
1883,  was  an  Act  amending  the  Act  of 
1868,  and  the  power  of  a  Judge  to  give 
leave  to  amend  under  section  40  of  the 
Vol.  62.^Q.B. 
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Act  of  1883  is  a  question  of  law.  Th® 
preliminary  objection  therefore  succeeds) 
and  the  appeal  must  be  dismissed. 

Smith,  L.J.,  read  the  following  judg- 
ment: 

In  this  case  Mr.  Justice  Grantham, 
sitting  at  chambers,  he  not  at  the  time 
being  on  the  rota  of  election  Judges, 
made  an  order  amending  an  election  peti- 
tion filed  against  the  sitting  member 
for  the  borough  of  Pontefract,  and  in  so 
doing  acted  under  section  40  of  the  Cor- 
rupt and  Illegal  Practices  Prevention  Act, 
1883.  This  order  was  taken  by  way  of 
appeal  to  the  Divisional  Court,  consisting 
of  two  Judges  upon  the  rota,  where  it  was 
argued  that  Mr.  Justice  Grantham  had 
no  jurisdiction  to  make  the  order.  The 
Divisional  Court  held  this  to  be  so,  and 
against  this  judgment  the  present  appeal 
is  brought.  That  this  was  a  question  of 
law  I  cannot  doubt.  It  was  attempted  to 
be  argued  before  us  that  amending  a  peti- 
tion was  merely  a  matter  of  discretion,  and 
not  of  law ;  but  the  point  argued  in  the 
Divisional  Court  was  not  whether  the 
Judge  had  properly  exercised  his  discre- 
tion, but  whether  he  had  any  jurisdiction 
to  exercise  any  discretion  at  all,  or,  in  other 
words,  whether  under  the  statutes  he  was 
the  right  Judge  to  make  the  order ;  and  the 
Court  held  that  he  was  not.  This  being  so, 
the  point  now  to  be  determined  is  whether 
this  is  a  question  of  law  within  the  mean- 
ing of  section  14  of  the  Judicature  Act, 
1881 ;  for,  if  it  is,  there  is  no  appeal  to 
this  Court  except  by  leave.  Section  14 
reads  as  follows  :  "  The  jurisdiction  of  the 
High  Court  of  Justice  to  decide  questions 
of  law,  upon  appeal  or  otherwise,  under 
....  the  Parliamentary  Elections  Act, 
1868,  or  any  Act  amending  the  same, 
shall  henceforth  be  final  and  conclusive, 
unless  in  any  case  it  shall  seem  fit  to  the 
said  High  Court  to  give  special  leave  to 
appeal  therefipom  to  her  Majesty's  Court 
of  Appeal,  whose  decision  in  such  case  shall 
be  final  and  conclusive."  It  was  argued 
by  Mr.  Bigham,  for  the  petitioner,  that 
the  questions  of  law  mentioned  in  section  1 4 
of  the  Judicature  Act,  1881,  were  limited 
to  those  which  were  specifically  mentioned 
in  the  Parliamentary  Elections  Act,  1868, 
such  as  those  mentioned  in  section  11, 
8  0 
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In  re  Powtefraet  Election  Petition,  App. 
sub-section  16,  and  in  section  12  ;  but  it 
must  be  remarked  that  section  14  of  the 
Judicature  Act,  1881,  embraces  questions 
of  law  arising  not  only  under  the  Parlia- 
mentary Elections  Act,  1868,  but  under 
any  Act  amending  the  same.  No  one  can 
say  that  the  Act  of  1883  does  not  amend 
the  Act  of  1868 ;  for  instance,  I  may  take 
section  43  of  the  Act  of  1868,  whereby  a 
candidate  found  by  the  report  of  a  Judge 
upon  an  election  petition  guilty  of  bribery 
shall  be  incapable  of  sitting  in  the  House 
of  Commons  during  the  seven  years  next 
after  the  date  of  his  so  being  found  guilty, 
whereas  by  section  4  of  the  Act  of  1883 
he  is  incapacitated  for  ever  from  being 
elected  for  the  county  or  borough  in  which 
he  has  been  found  guilty.  It  vrill  be  seen 
that  it  is  upon  a  question  of  law  arising 
under  the  Act  of  1883,  which  amends  the 
Act  of  1868,  that  the  present  point  now 
arises,  and  consequently,  in  my  judgment, 
there  is  no  appeal  except  upon  special 
leave.  The  case  of  Harmon  v.  Park  (1), 
in  the  year  1880,  was  decided  upon  an 
Act  which  enacted  that  the  decision  of 
the  Court  of  Common  Pleas  should  be 
final  where  it  gave  its  decision  upon  a 
Special  Case ;  and  it  was  there  held  that 
there  was  an  appeal  upon  a  decision  upon 
an  interlocutory  matter  not  raised  by 
Special  Case  ;  but  this  decision  was  before 
the  Act  of  1881,  which  makes  the  decision 
of  the  Divisional  Court  final  upon  ques- 
tions of  law,  no  matter  how  raised,  unless 
special  leave  be  given  to  appeal.  The 
cases  of  Line  v.  Warren  (2)  and  Unvnn  v, 
McMuUen  (3),  cited  in  6,rgument,  do  not 
apply  to  the  present  point.  For  these 
reasons,  in  my  judgment  the  question 
decided  by  the  Divisional  Court  was  a 
question  of  law  within  section  14  of  the 
Judicatm'e  Act,  1881  ;  and  consequently 
there  is  no  appeal  to  this  Court,  no  special 
leave  in  that  behalf  having  been  granted. 

Appeal  dismissed. 


Solicitors — Chatterton,    for   petitioner;    Day, 
Rassell  &  Co.,  for  respondent. 
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C  KNIGHTS  V,  THE  LONDOS,  CHAT 

Anril  ^9   ;        ^^^'   ^^^  doveb  railway 

P        ^    '  L        COMPANY. 

Railway  Company — Passenger — In- 
prisonment — AviJwrity  to  detain  a  Pea- 
senger — Railway  Ticket — Railways  Re- 
gvlations  Act,  1889  (52  d;  53  Vid,  c.  57), 
s.  5,  sub'S.  2. 

By  the  Railways  Regvlations  Act,  1889, 
section  5,  sub-section  2,  ^^  If  a  passenger, 
having  failed  either  to  produce  or^  if  re- 
quested,  to  deliver  up  a  ticket  shewing  that 
his  fare  is  paid,  or  to  pay  his  fare,  refuspij 
on  request  by  an  officer  or  servant  of  a  rail- 
way company,  to  give  his  name  and  ad- 
dress, any  officer  of  the  company  or  an^ 
constable  may  detain  him  until  he  can  con- 
veniently be  brought  before  some  Jtatice, 
or  otiierwise  discharged  by  due  course  of 
law  "  : — Held,  by  Bruce,  J.,  in  an  aetion 
against  a  railway  company  for  false  im- 
prisonment, that  the  defendant  company 
were  not  justified  under  this  section  in  de- 
taining a  passenger  pending  an  enquiry 
whether  the  name  and  address  given  vere 
correct,  when  the  name  and  address  iurrud 
out  on  enquiry  to  have  been  in  fact  correcdy 
given. 

Action  tried  at  Nisi  Prius  in  Middlesex 
before  Bruce,  J.,  with  a  jury,  and  reserved 
for  further  consideration. 

The  plaintiff  claimed  damages  against 
the  defendant  company  for  assault  and 
felse  imprisonment  under  the  foUowin^j 
circumstances.  The  plaintiff,  a  lady,  ar- 
rived late  one  night  at  Brixton  by  one  of 
the  defendant  company's  trains.  Bein^ 
asked  for  her  ticket  by  the  porter  at  tho 
station  gate,  she  found  that  she  had  lost  it 
The  porter  asked  for  her  name  and  ad- 
dress, which  she  alleged  that  she  wrote  on 
a  scrap  of  paper.  The  porter  declared  that 
he  could  not  read  it,  but  she  declined  to 
re-write  it,  and  passed  out  of  the  station. 
The  porter  followed  her  until  they  got  to 
a  police  station,  which  she  appeared  to 
have  entered  voluntarily.  There  the 
porter  charged  her  with  travelling  without 
a  ticket,  and  with  giving  a  false  name  and 
address  when  requested  for  her  name  and 
address.  The  porter  sent  for  one  of  the 
company's  inspectors  before  making  the 
charge.      The  police  asked   her  for  her 
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name  and  address,  which  she  gave,  and  was 
detained  pending  their  enquiries.  When 
in  the  police  station  she  crumpled  up  and 
threw  into  the  fire  the  scrap  of  paper  on 
which  she  had  originally  written  a  name' 
and  address.  The  poUce  found  that  the 
address  she  gave  orally  to  them  was 
correct^  and  she  was  released  after  ahout 
two  houxs'  detention.  The  defendants, 
after  denying  the  assault,  pleaded  as  an 
alternative  that  they  had  reasonahle  and 
probable  cause  for  securing  the  plaintiff's 
detention  under  the  circumstances,  which 
they  set  out  as  follows  : 

In  the  alternative  the  defendants  said 
that  early  in  the  momiog  of  the  14th  of 
June,  1 892,  the  plaintiff  arrived  by  a  train 
of  the  defendants  at  the  said  station  at 
Brixton,  having  travelled  from  Moorgate 
Street ;  and  afterwards,  whilst  the  plain- 
tiff was  still  upon  the  premises  of  the  de- 
fendants at  the  said  station  at  Brixton, 
a  servant  of  the  defendants,  authorised  in 
that  behalf,  requested  the  plaintiff  to  pro- 
duce and  deliver  up  a  ticket  shewing  that 
her  £sire  was  paid  ;  but  this  the  plaintiff 
failed  to  do ;  whereupon  the  said  servant 
requested  the  plaintiff  to  pay  him  the  sum 
of  fivepence,   her  proper  fere  from  the 
place  whence  she  started;   but  this  the 
plaintiff  refused  to  do ;  and  when  the  said 
servant  requested  the  plaintiff  to  give  him 
her  name  and  address,  this  the  plaintiff  re- 
fused to  do,  not  by  word  of  mouth  nor  in 
express  words,  but  by  writing  on  a  piece 
of  paper  something  which  was  illegible, 
and  by  refusing,  on  the  request  of  the  said 
servant  then  made,  to  explain  to  him  what 
she  had  written. 

Afterwards  the  plaintiff  left  the  said 
premises  of  the  defendants,  and  the  said 
servant  followed  her,  and  again  requested 
her  to  explain  what  she  had  written ;  but 
this  she  again  refused  to  do.  Afterwards 
the  plaintiff  voluntarily  entered  the  police 
station  in  the  Brixton  Boad,  and  there 
^ongfuUy  obtained  possession  of  the  said 
piece  of  paper  on  which  she  had  written 
as  aforesaid,  and  tore  the  same  into  small 
pieces  and  threw  them  away.  Ultimately 
in  the  said  police  station  the  plaintiff  gave 
to  the  inspector  of  police  a  name  and 
address,  and  was  then  detained  there  until 
enquiry  was  made  as  to  whether  the  same 
^ere  or  were  not  correct.     Upon  the  re- 
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suit  of  such  enquiry  the  plaintiff  was  at 
once  allowed  to  leave.  Under  the  afore- 
mentioned circumstances  the  defendants 
and  their  servants  claimed  to  have  had 
reasonable  and  probable  cause  for  doubting 
whether  the  plaintiff  had  then  given  her 
name  and  address  as  required  by  the 
statute  52  <fe  53  Vict.  c.  57.  s.  5,  and  were 
justified  in  causing  her  to  be  detained 
in  the  said  police  station  (if  the  defendants 
did  cause  her  to  be  detained  there — which 
they  did  not  admit)  during  enquiry. 

Upon  the  above  facts  the  Judge  left  to 
the  jury  the  question  whether  the  plaintiff 
did  give  her  correct  name  and  address  at 
the  Brixton  railway  station  ?  The  jury 
found  that  she  did.  The  Judge  reserve! 
judgment  for  further  consideration. 

Manset-JoneSf  for  the  defendants. — 
There  were  reasonable  grounds  for  sus- 
pecting the  plaintiff,  through  her  conduct, 
of  having  given  a  &lse  name  and  address, 
and  the  Judge  should  have  found  in  point 
of  law  that  there  was  reasonable  and  pro- 
bable cause  for  inducing  the  defendants 
to  detain  her,  or  have  her  detained,  pend- 
ing further  enquiry — Lyster  v.  Ferryman 
(1).  The  company  would  not  be  liable  if 
the  porter  exceeded  his  duty  in  causing 
her  detention ;  the  proper  person  to  detain 
her  was  the  official  in  charge  of  the  rail- 
way station — that  is,  the  station-master — 
Allen  V.  The  London  and  South  Western 
Railway  Company  (2). 

Haffriay  Q.C.,  and  Moysee,  for  the  plain- 
tiff, were  not  called  upon. 

Bruce,  J. — The  only  question  raised 
here  is  the  construction  of  section  5  of  the 
Railways  Regulations  Act,  1889.  The  ac- 
tion was  mainly  one  for  false  imprison- 
ment. Miss  Knights  having  travelled  by 
the  defendants'  Ime,  got  out  at  Brixton. 
She  is  found  to  have  no  ticket,  and  says 
that  she  has  lost  it.  She  is  asked  if  she 
will  pay  her  fare,  but  she  declines,  on  the 
ground  that  she  has  already  paid  it.  She 
is  then  asked  for  her  name  and  address, 
and  she  said  that  she  would  give  it  if  she 
were  given  a  piece  of  paper  and  a  pencil. 

(1)  39  Law  J.  Bep.  Exch.  177;  Law  Rep. 
4  H.L.  52L 

(2)  40  Law  J.  Rep.  Q.B.  55;  Law  Rep. 
6  Q.B.  65. 
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The  porter  says  that  he  supplied  these  to 
her,  and  that  she  wrote  upon  it  a  name 
and  address.     Neither  the  porter  nor  the 
other  inspector  whom  he  called  up  could 
read  what  she  had  written.      She  was 
asked  to  tell  them  what  it  was,  and  re- 
fused, somewhat  brusquely  perhaps.     She 
went  off  in  the  direction  of  her  home. 
She  was  followed  by  the  porter,  and  even- 
tually was  charged  at  the  police  station 
with  refusing  to  give  her  name  and  ad- 
di-ess.     Upon  the  police  inspector's  asking 
her,  she  undoubtedly  did  give  her  correct 
name  and  address,  but  the  paper  on  which 
she  had  originally  written  having  been  pro- 
duced at  the  police  station,  she  crumpled 
it  up  and  threw  it  into  the  fire.      She 
was  detained  some  time,  no  doubt,  while 
enquiries  were  being  made,  when  it  was 
found  that  the  name  and  address  given  to 
the  police  were  correct.      She  was  not 
forcibly  detained,  but  she  was  not  allowed 
to  go  until  after  the  enquiry,  so  that  she 
did,  no  doubt,  technically  suffer  imprison- 
ment during  that  time.     I  left  to  the  jury 
the  one  important  question  in  the  case, 
whether  she  had  given  her  correct  name 
and  address  to  the  servants  of  the  com- 
pany when  asked   to  do  sol     The  jury 
said,  Yes.     That  answer,  in  my  opinion, 
disposes  of  the  case.    By  the  section  men- 
tioned there  is  a  power  of  detention  given 
to  railway  companies  where  a  passenger 
travels  without  a  ticket,  refuses  to  pay, 
and  refuses  to  give  his  or  her  name  and 
address.     To  give  a  false  name  or  address 
would  not  be  to  give  the  name  and  ad- 
dress.    If,  after  this  has  been  given,  the 
company's  authorised  servants  do  detain 
a  passenger   on  the  supposition   of  the 
name  and  address  being  likely  to  turn  out 
fitlse,  they  do  so  at  their  own  risk,  and 
their  power  of  detention  is  nU  if  the  name 
and  address  were  right.     That  is  the  plain 
meaning  of  the  section.     As  to  the  argu- 
ment that  the  porter  and  the  inspector 
had  acted  outside  their  duty — they  were 
clearly  the  persons  in  charge  of  the  station 
at  the  time.     It  was  the  duty  of  the 
porter  to  ask  for  the  tickets  in  this  case, 
and  to  see  that  they  were  produced  by 
each  passenger,  and  he  would  therefore 
have  the  right  to  detain  any  passenger 
not  fulfilling  any  of  the  conditions  set  out 
in  the  section.     Here,  at  any  rate,  what 


[N.8. 

Co. 

was  done  at  the  police  station  v&s  after 
he  had  sent  for  his  superior  officer,  and 
was  clearly  done  under  the  authority  of 
the  company.     It  was  argued,  again,  tbt 
the  plaintiflTs  conduct  was  under  the  cir- 
cumstances such  as  the  company  miglit 
reasonably  suspect,  and  that  I  ought  to 
have  found  in  point  of  law  that  there  ws 
reasonable  and  probable  cause  for  their 
causing  her  detention.     Had  such  a  ques- 
tion  been  material,  I  think  I  may  eay 
that  in  my  opinion  her  conduct  was  such 
that  there  was  reasonable  and  probable 
ground  for  the  defendants'  suspidon ;  bet 
I  think  that,  in  face  of  the  section  and  of 
the  finding  of  the  jury,  that  question  is 
quite  immaterial,  and  I   must  therefore 
give  judgment  for  the  plaintiff  for  the 
amount  of  damages  awarded. 

JudgmerUfor  plaintiff. 


Solicitors— G.  F.  Butterworth,  for  pldntiff; 
Lewis  Morgan,  for  defendants. 
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Practice  —  Equitable  Execution  —  Rt' 
ceiver — Future  Earnings  of  Jvdfftnent 
Debtor— Supreme  Court  of  Judicature  Act, 
1873  (36  d^  37  Vict.  c.  66),  s,  25,  sub-s.^ 
— Bules  of  the  Supreme  Court,  1883, 
Order  L.  rule  15a. 

The  Court  hoe  no  jurisdiction  to  app<n^^ 
hy  way  of  equitable  execution  of  a  pw 
mentj  a  receiver  of  the  future  earnings  of 
the  judgment  debtor. 

Whittaker  v.  Whittaker  (51  La^  J- 
Rep.  P.,  D.  &  A.  80;  Law  Rep.  7.  P.  ^' 
15)  disapproved. 

Appeal  of  the  defendant  from  the  order 
of  a  Divisional  Court  allowing  the  pto' 
tiff's  application  for  the  appointment  of  a 
receiver. 

•  Coram  Lord  Esher,  M.B.,  Lindley.  Wi  *^ 
Bowen,  L.J. 
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The  plaintiff,  in  an  action  for  money 
lenty  recovered  judgment  for  600Z.  and 
costs  against  the  defendant,  who  is  the 
foreign  correspondent  of  a  London  daily 
newspaper,  the  Daily  Chronicle,  The 
defendant  resided  in  Paris,  and  hy  the 
agreement  between  him  and  the  proprie- 
tors of  the  Daily  Chronicle  he  received 
8Z.  Btf.  weekly,  which  was  paid  to  him 
through  a  Paris  banker.  He  had  no 
assets  in  this  country. 

The  judgment  debt  was  not  paid,  and  a 
garnishee  order  was  applied  for  by  the 
plaintiff,  but  as  no  weekly  payments  were 
in  arrear  no  order  could  be  made. 

The  plaintiff  then  applied,  by  summons 
in  chambers,  for  the  appointment  of  a 
receiver,  by  way  of  equitable  execution,  of 
all  sums  due  and  payable,  or  to  become 
due  and  payable,  to  the  defendant  by  the 
proprietors  of  the  Daily  Chronicle  news- 
paper. The  summons  was  addressed  to 
the  defendant,  but  the  proprietors  of  the 
Daily  Chronicle  were  not  made  parties 
to  it. 

Mathew,  J.,  at  chambers,  dismissed  the 
application. 

The  Divisional  Court  (Bay,  J.,  and 
Collins,  J.)  made  the  order  for  the  ap- 
pointment of  a  receiver  "  to  receive  the 
moneys  receivable  in  respect  of  the  fol- 
lowing property — that  is  to  say,  all  sums 
due  and  payable,  or  to  become  due  and 
payable,  to  the  defendant  by  the  pro- 
prietors of  the  Daily  Chronicle  newspaper." 
The  order  directed  that  the  proprietors 
of  the  Daily  Chronicle  should  pay  to  the 
receiver  all  sums  due  and  payable,  or  to 
become  due  and  payable,  to  the  defen-  , 
dant,  and  provided,  in  the  usual  way,  that 
the  appointment  of  the  receiver  should  be 
without  prejudice  to  the  rights  of  prior 
incumbrancers  to  take  possession,  or  if 
any  prior  incumbrancer  was  in  possession, 
without  prejudice  to  such  possession ;  and 
contained  the  usual  provisions  as  to  the 
receiver  keeping  down  the  interest  on 
prior  incumbrances  and  as  to  the  passing 
of  his  accounts. 
The  defendant  appealed. 
In  an  affidavit  made  by  the  defendant 
it  was  stated  that  he  had  a  wife  and 
femily  to  support,  and  that  the  salary 
paid  him  by  the  proprietors  of  the  Daily 
Chronicle  was  his  sole  means. 
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H,  A,  Forman,  for  the  defendant. — It  is 
submitted  that  the  Divisional  Court  was 
wrong  in  appointing  a  receiver.  Here 
there  are  no  moneys  due  to  the  defendant^ 
and  the  only  moneys  to  be  received  by 
the  receiver  are  moneys  to  become  due  in 
respect  of  the  future  services  of  the  defen- 
dant, which  services  must  be  rendered  by 
him  personally,  and  cannot  be  rendered 
by  deputy.  There  is  no  instance  of  the 
appointment  of  a  receiver  under  those 
circumstances.  The  only  cases  in  which 
receivers  have  been  appointed  by  way  of 
equitable  execution  under  section  25,  sub- 
section 8,  of  the  Judicature  Act,  1873^ 
are  cases  in  which  there  has  been  some- 
thing in  the  nature  of  property  to  receive. 
The  appointment  of  a  receiver  under  the  cir- 
cumstances here  is  not  "just  or  convenient " 
— Order  L.  rule  15a.  The  order  will  clearly 
be  futile.  It  is  not  to  be  expected  that  the 
defendant,  who  has  no  means  of  livelihood 
beyond  his  earnings,  will  continue  in  an 
employment  frona  which  he  derives  no 
income.  He  must  at  once  discontinue 
his  present  employment  and  seek  employ- 
ment elsewhere.  Further,  the  Court  will 
be  cautious  in  interfering  by  the  appoint- 
ment of  a  receiver  with  the  business  of 
third  parties.  Practically,  this  order 
amounts  to  a  dismissal  of  the  defendant 
from  the  service  of  the  newspaper,  and 
that  without  the  newspaper  being  given 
an  opportunity  of  being  heard. 

The  appointment  of  a  receiver  in  the 
case  of  profits  of  a  business  is  useless 
unless  he  is  also  appointed  manager  of 
the  business — The  Manchester  and  Liver- 
pool District  Banking  Company  v.  Parkin- 
son (1). 

[He  referred  to  In  re  Mirama  (2),  In  re 
Shine  (3),  and  Hall  v.  Fritchett  (4).] 

Fhilbricky  Q.C.,  and  Arnold  Herbert, — 
The  order  of  the  Divisional  Court  was 
right.  The  Court  had  power  to  make  the 
order.  Here  the  plaintiff  has  no  other 
remedy,  and  therefore  Order  L.  rule  15a 

(1)  58  Law  J.  Rep.  Q.B.  262 ;  Law  Sep. 
22  Q.B.  D.  173. 

(2)  60  Law  J.  Rep.  Q.B.  396;  Law  Rep. 
[1891]  I  Q.B.  694. 

(3)  61  Law  J.  Rep.  Q.B.  253;  Law  Rep. 
[18921  1  Q.B.  522. 

(4)  47  Law  J.  Rep.  Q.B.  15;  Law  Rep.  3 
QB.  D.  215. 
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applies ;  and  it  is  submitted  that  a  re- 
ceiver may  be  appointed  wherever  there 
is  a  matter  which  might  have  been  the 
subject  of  an  assignment  under  which 
the  assignee  would  be  entitled  by  law  to 
receive.  All  the  cases  recognise  that 
salary  may  be  the  subject  of  an  order  for 
a  receiver ;  otherwise,  reference  to  con- 
siderations of  public  policy  would  have 
been  unnecessary  in  those  cases,  and  so 
in  In  re  Shine  (3)  any  general  rule  to  the 
contrary  would  have  at  once  determined 
the  question  there. 

[They  cited  Tailby  v.  The  Official  Re- 
ceiver {b)  and  Ex  parte  BenweU  (6).] 

Forman^  in  reply,  referred  to  Salt  v. 
Cooper  (7)  and  Hamilton  v.  Brogden  (8). 

Cur.  adv.  vult, 

LiNDLEY,  L.J.  (on  March  9,  1893),  read 
the  judgment  of  the  Court  as  follows  : 
This  is  an  appeal  from  an  order  appoint- 
ing a  receiver  of  moneys  to  become  pay- 
able to  the  defendant  by  third  parties  in 
consideration  of  services  to  be  performed 
by  him  for  them. 

The  action  is  for  money  lent,  and  on 
the  4th  of  June,  1889,  the  plaintiff  re- 
covered judgment  against  the  defendant 
for  500^.  and  costs.  The  defendant  has 
no  assets  in  this  country.  He  lives  in 
Paris.  He  is  the  foreign  correspondent 
of  a  London  daily  morning  newspaper, 
and  under  an  agreement  between  him  and 
the  proprietors  of  the  newspaper  he  re- 
ceives from  them  weekly  a  sum  of  8?.  8*., 
which  is  paid  to  him  through  a  Paris 
banker. 

The  plaintiff,  being  unable  to  obtain 
payment  of  her  judgment  debt,  first  ap- 
plied for  a  garnishee  order;  but,  as  no 
weekly  payments  were  in  arrear,  no  order 
could  be  made.  It  is  plain  that  the  de- 
fendant's earnings  cannot  be  reached  by 
that  process.  The  plaintiff  then  applied 
by  summons  in  chambers  for  the  appoint- 
ment of  a  receiver,  by  way  of  equitable 

(5)  68    Law  J.   Rep.    Q.B.   75;    Law  Rep. 

13  App.  Cas.  623. 

(6)  54   Law  J.  Rep.    Q.B.    63;    Law    Rep. 

14  Q.B.  D.  301. 

(7)  50  Law  J.  Rep.  Chanc.  629;  Law  Rep. 
16  Ch.  D.  544. 

(8)  36  Sol.  Joum.  206. 


execution,  of  all  sums  due  and  payable, 
or  to  become  due  and  payable,  to  the  de- 
fendant by  the  proprietors  of  the  neirs- 
paper.  The  only  party  to  whom  the 
summons  was  addressed  was  the  defen- 
dant. The  proprietors  of  the  newspaper 
were  not  parties  to  it.  The  Judge  at 
chambers  dismissed  the  application  with 
costs.  The  plaintiff  appealed  to  the  Divi- 
sional Court,  and  that  Court  reversed  the 
order  made  in  chambers,  and  appointed  a 
receiver  in  the  following  terms.  [His 
Lordship  here  read  the  onier.]  The  pre- 
sent appeal  is  firom  this  order. 

The  question  raised  by  the  appeal  is 
one  of  great  importance,  not  only  to  vhe 
parties  immediately  concerned,  but  U> 
every  wage-earning  person  in  the  country. 
The  question  involved  in  the  appeal  is 
whether  a  judgment  creditor  is  entitled 
to  a  receiver  of  the  future  earnings  of  his 
judgment  debtor. 

Going  back  to  the  time  before  the  Judi- 
cature Acts,  it  is  clear  that  a  judgment 
creditor  had  no  such  right.  The  common 
law  writs  of  execution  did  not  extend  to 
future  income.  The  garnishee  process  did 
not  reach  it ;  nor  was  the  statutory  pro- 
cess of  charging  orders  applicable  to  wages 
or  other  remuneration  for  personal  ser- 
vices. The  Courts  of  common  law  had 
no  jurisdiction  to  appoint  a  receiver.  The 
Court  of  Chancery  no  doubt  had ;  but  the 
jurisdiction  was  confined  to  certain  classes 
of  cases,  within  which  such  a  case  as  the  pre- 
sent cannot  be  brought.  In  considering  the 
jurisdiction  of  the  Court  of  Chancery  to 
appoint  a  receiver,  we  may  dismiss  from 
our  minds  all  cases  in  which  the  Court 
interfered  to  enforce  its  own  decrees 
against  property  the  subject-matter  of  a 
suit  in  equity.  We  have  nothing  to  do 
here  with  a  suit  to  enforce  a  charge 
created  by  the  debtor.  We  have  simpl/ 
to  deal  with  a  case  in  which  an  ordinary 
judgment  creditor  sought  the  aid  of  a 
Court  of  equity  to  enforce  his  judgment 
against  property  not  capable  of  being 
reached  by  any  common  law  process.  The 
only  cases  of  this  kind  in  which  Courts  o^ 
equity  ever  interfered  were  cases  in  which 
the  judgment  debtor  had  an  equitable  in- 
terest in  property  which  could  have  been 
reached  at  law  if  he  had  had  the  leg^ 
interest  in  it  instead  of  an  equitable  in* 
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terest  only.    This  will  be  found  explained 
by  the  Master  of  the  Rolls,  Sir  George 
Jessel,  in  Salt  v.  Cooper  (7),  and  more 
recently  by  Mr.  Justice  Chitty  in  Wills  v. 
Luff  (9),  and  by  the  Court  of  Appeal  in 
In  re  Skeppard  (10).    It  is  an  old  mistake 
to    suppose    that    because    there    is  no 
effectual     remedy  at  law  there  must  be 
one  in  equity.     But  the  mistake,  though 
old  and  often  pointed  out,  is  sometimes 
inadvertently  made   even  now.      Courts 
of    equity    proceeded    upon    well-known 
principles  capable    of   great   expansion ; 
but  the  principles  themselves   must  not 
be  lost  sight  of.     The  principle  on  which 
alone  the  order  in  this  case  could  be  sup- 
ported before  the  Judicature  Acts  is  well 
explained  by  Lord  Justice  Cotton  in  The 
Anglo-Italian  Bank  v.  Daviea  {II);  it  is 
that  Courts  of  equity  gave  relief  where  a 
legal  right  existed,  and  there  were  legal 
difficulties  which  prevented  the  enforce- 
ment  of    that    right  at  law.     But  the 
existence  of  a  legal  right  is  essential  to 
the  exercise  of   this  jurisdiction.      The 
judgment  creditor  here  has  a  legal  right 
to  be  paid  his  debt,  but  not  out  of  the 
future  earnings  of  his  debtor ;    and  the 
Court  of  Chancery  had  no  jurisdiction  to 
prevent  him  from  earning  his  living  or 
from  receiving  his  earnings  unless  he  had 
himself  assigned  or  charged  them.     The 
Court  could  not  restrain  him  from  receiv- 
ing them  until  his  creditor  could  attach 
them  under  the  process  of  garnishment ; 
nor  did  the  Court  ever  presume  to  enlarge 
a  judgment  creditor's  right;  nor,  under 
colour  of  assisting  him  to  enforce  those 
rights,  did  the  Court  of  Chancery  reach 
hy  its  process  a  kind  of  property  which 
was  not  liable  to  execution.    Before  debts 
and  money  were  made  liable  to  an  execu- 
tion by  statute,  they  could  not  be  reached 
by  an  ordinary  judgment  creditor  in  equity 
any  more  than  at  law.     If  the  earnings 
could  have  been  reached  under  a  writ  of 
sequestration,  a  receiver  might  have  been 
appointed,  as  in  Willcock  v.  Terrell  (12); 

(9)  57  Law  J.  Rep.  Chanc.  '663:  Law  Rep. 
38Ch.D.197. 

^  (10)  59  Law  J.  Rep.  Chanc.  83;    Law  Rep. 
4^Ch.D.  131. 

^  (}1)  47  Law  J.  Rep.  Chanc.  833 ;  Law  Rep. 
»Ch.D.275. 

(12)  Uw  Rep.  3  Ex.  D.  323. 
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but  a  writ  of  sequestration  was  never 
issued  before  the  Judicature  Acts  in  order 
to  attach  a  man's  personal  earnings. 
If,  therefore,  the  defendant  were  in  this 
country,  the  plaintiff  would  have  no 
right,  upon  any  principle  of  equity,  to 
a  receiver  of  his  earnings.  The  defen- 
dant's absence  abroad  is  not  a  circum- 
stance on  which  the  plaintiff  can  rely  for 
assistance.  That  circumstance  might  avail 
her  if  she  had  a  right  to  the  defendant's 
earnings,  and  could  not  get  them  by 
reason  of  the  defendant's  absence;  but 
such  absence  does  not  create  a  right  to 
the  earnings,  and  it  is  the  non-existence 
of  that  right  which  prevents  the  plaintiff 
from  obtaining  relief.  For  these  reasons 
we  are  of  opinion  that  the  present  case 
cannot  be  brought  under  any  principle 
applicable  to  the  appointment  of  receivers 
by  the  Court  of  Chancery  before  the  pass- 
ing of  the  Judicature  Acts. 

We  pass  now  to  those  Acts.  The  only 
section  expressly  applicable  to  receivers  is 
section  25,  clause  8,  of  the  Judicature 
Act,  1873,  which  says  that  a  receiver  may 
be  "  appointed  by  an  interlocutory  order 
of  the  Court  in  all  cases  in  which  it  shall 
appear  to  the  Court  to  be  just  or  con- 
venient that  such  order  should  be  made." 
The  order  appealed  from  was  mado  by 
the  Divisional  Court  under  the  authority 
supposed  to  be  conferred  by  this  section. 
There  is  no  doubt  that  since  the  Judica- 
ture Acts  receivers  by  way  of  equitable 
execution  can  be  appointed  in  proper 
cases  by  all  divisions  of  the  High  Court 
on  a  motion  or  summons,  witbout  the 
necessity  of  a  fresh  action  or  suit  on  the 
judgment.  This  is  plain  from  Salt  v. 
Cooper  (7),  Smith  v.  CoweU  (13),  The 
An>glo-Ital%an  Bank  v.  Dames  (11),  and 
hi  re  Peace  and  Waller  (14).  In  Smith 
V.  CoweU  (13)  and  some  other  cases  the 
jurisdiction  seems  to  have  been  rested  on 
section  25,  clause  8,  of  the  Judicature 
Act,  1873.  In  Salt  v.  Cooper  (7)  the 
jurisdiction  was  based  on  those  sections 
which  abolish  the  old  Courts  and  trans- 
fer their  respective  jurisdictions  to  the 
High  Court,  and  empower  every  division 

(13)  50  Law  J.  Rep.  Q.B.  38;  Law  Rep. 
6  Q.B.  D.  75. 

(U)  Law  Rep.  2i  Ch.  D.  405. 
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of  that  Court  to  give  complete  relief  in 
every  case  which  comes  before  it.  But 
accepting  the  construction  put  upon  sec- 
tion 25,  clause  8,  of  the  Judicature  Act, 
1873,  in  Smith  v.  Cowell  (13),  and  later 
cases,  according  to  which  a  receiver  can 
be  appointed  in  a  proper  case  by  way  of 
equitable  relief  at  the  instance  of  a  judg- 
ment creditor  against  his  debtor,  the 
question  next  arises  whether  it  is  "just  or 
convenient "  to  appoint  a  receiver  in  a  case 
of  this  description.  The  meaning  of  this 
phrase  was  considered  in  T/ie  North  London 
Jiailway  Company  v.  The  Great  Northern 
Railway  Company  (15),  and  it  was  there 
decided  that  the  phrase  did  not  justify  the 
granting  of  an  injunction  in  a  case  in 
which  no  injunction  could  be  granted  by 
any  Court  before  the  Judicature  Acts 
cxme  into  operation.  The  same  reasoning 
obviously  applies  to  the  appointment  of 
receivers  as  well  as  to  the  grant  of  injunc- 
tions. Although  injunctions  are  granted 
and  receivers  are  appointed  more  readily 
than  they  were  before  the  passing  of  the 
Judicature  Acts,  and  some  inconvenient 
rules  formerly  observed  have  been  very 
properly  relaxed,  yet  the  principles  on 
which  the  jurisdiction  of  the  Court  of 
Chancery  rested  have  not  been  changed. 
This  has  been  laid  down  in  several  cases 
decided  since  those  Acts  came  into  opera- 
tion, notably  in  The  Manchester  and  Liver- 
pool District  Banking  Company  y.  Parkin- 
son (1).  In  Whittaker  v.  Whittaker  (16) 
an  order  nisi  was  made  for  the  appoint- 
ment of  a  receiver  to  get  in  a  debt  which 
might  be  attached  under  the  garnishee 
order  ;  but  this  case  was  disapproved  in 
T^ie  Manchester  and  Liverpool  District 
Hanking  Company  v.  Parkinson  (1),  and 
cannot  be  relied  on. 

In  the  last-mentioned  case  an  order  for 
a  receiver  was  discharged  because  there 
was  no  difficulty  in  enforcing  payment  of 
a  judgment  by  the  ordinary  legal  methods. 
In  this  case  there  is  such  a  difficulty ;  but 
it  does  not  arise  from  any  impediment 
which  the  old  Court  of  Chancery  had 
jurisdiction  to  remove.  The  difficulty 
arises  from  the  fact  that  future  earnings 

(15)  52  Law  J.  Eep.  Q.B.  380;  Law  Rep. 
11  Q.B.  D.  30. 

(16)  51  Law  J.  Bep.  P.,  D.  &  A.  80 ;  Law  Rep. 
7  P.D.  16. 


are  not  by  law  attachable  by  any  process 
of  execution  direct  or  indirect.  In  ITerf- 
head  v.  Piley  (17)  and  in  In  re  Coney  (18) 
receivers  were  appointed  of  a  debtor's 
interest  in  personal  property,  but  the  pro- 
perty there  in  question  was  of  a  kind 
which  the  execution  creditor  had  a  ligbt 
to  reach ;  and  those  cases  fall  &r  short  of 
being  authorities  for  such  an  order  as  ihx, 
now  before  us. 

In  a  popular  sense,  almost  any  mode  of 
making  a  man  pay  his  debts  may  he  ju^ 
and  convenient,  at  least  to  the  creditor ; 
and  in  that  sense  it  may  be  just  and  con- 
venient to  appoint  a  receiver  in  a  case  like 
this.  But  even  in  a  popular  sense  such 
an  order  may  be  anjrthing  but  just  or  con- 
venient to  the  newspaper  affected  bv  it 
The  appointment  of  a  receiver  is  a  serions 
interference  with  its  business.  We  cannot 
judicially  hold  the  appointment  of  a  re- 
ceiver in  a  case  in  which  no  Court  codd 
grant  a  receiver  before  the  Act  to  be  jost 
or  convenient  within  the  true  meaning  of 
section  25,  clause  8,  of  the  Judicature 
Act,  1873.  We  cannot  come  to  the  con- 
clusion that  this  section  was  intended  to 
alter  the  law  of  debtor  and  creditor  and 
the  relation  of  employer  and  employed  to 
such  a  very  serious  extent  as  the  order 
appealed  from,  if  upheld,  would  alter 
them. 

We  have  carefully  gone  through  the 
Judicature  Acts  and  Orders,  induding 
Orders  XLII.  to  XLVI.,  relating  to 
executions  and  similar  matters,  and  ve 
have  examined  the  reported  cases  in 
which  receivers  have  been  appointed  since 
those  Acts  came  into  operation,  but  we 
can  find  no  enactment  or  rule  or  authority 
on  which  the  order  appealed  from  can  be 
supported.  Order  XLII.  rule  3  only 
enables  a  receiver  to  be  appointed  where 
one  could  be  appointed  before  the  Judica- 
ture Acts  came  into  operation.  The  rules 
relating  to  sequestration  have  never  been 
understood  as  extending  to  such  a  case  as 
this.  The  Divisional  Court  did  not  allude 
to  them,  nor  did  counsel  rely  on  them. 
We  only  mention  them  to  shew  that  they 
have  not  been  overlooked. 

(17)  53  Law  J.  Rep.  Chano.  1153;  Law  Eep. 
25  Gh.  D.  413. 

(18)  54  Law  J.  Eep.  Chanc.  1130;  Law  Bep. 
£9  Ch.  D.  9D3. 
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Holmes  v.  Millage,  App, 
Again,  we  have  not  to  consider  whether 
it  would  be  possible  to  reach  these  eam- 
ii^gs  by  proceedings  in  Bankruptcy  or 
under  the  Judgment  Debtors  Act,  for  no 
such  proceedings  have  been  taken. 

The  conclusion  of  the  whole  matter  is 
that  the  order  appealed  from  is  not  war- 
ranted, either  by  the  Judicature  Acts  and 
rules,  or  by  any  principle  by  which  Courts 
of  law  or  equity  were  guided  before  those 
Acts  were  passed.     It  follows  that  there 
was  no  jurisdiction  to  make   the  order. 
Unless  a  man  has  assigned  or  charged  his 
future  earnings,  or  has  made  a  sum  pay- 
able out  of  them,  they  cannot  be  prospec- 
tively impounded  by  any  of  his  creditors 
by   any  ordinary  process    of   execution, 
whether  legal  or  equitable.     If  the  law  in 
this  respect  is  to  be  altered,  it  must  be 
done  by  the  Legislature.     But  the  law 
ought  not  to  be  altered  by  stretching  what 
are  called  equitable  executions,  or,  in  other 
words,  by  appointing  receivers  in  cases  to 
which  the  equitable  jurisdiction  of  the 
Court   of  Chancery  had   no  application. 
Lord  Justice  Fry  was  quite  right  when  he 
warned  the  profession  against  supposing 
that  the  appointment  of  a  receiver  is  a 
form  of  execution  which  can  be  obtained 
"  without  shewing  to  the  Court  the  exis- 
tence of  the  circumstances  creating  the 
equity   on  which  alone  the  jurisdiction 
arises" — see  In  re  Shephard  (10). 

The  order  appealed  from  must  be  dis- 
charged. 

Appeal  allowed. 

Solicitors— Dixon,  Weld  &  Dixons,  for  plain- 
tiff ;  Colyer  &  Colyer,  for  defendant. 
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CLEARY  V,   BOOTH. 


School — AssauJt — Authority  of  Head 
Master — Punishment  of  Pupil  for  Act 
committed  outside  School  Premises — Ele- 
^nentary  Education  Acts, 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  87.] 
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DE  BERNALES  V,   THE  NEW 
YORK  HERALD. 


1893. 

March  20, 
April 

Practice — Writ  of  Summ/ons — Substi- 
tuted Service  —  Foreign  Firm  —  Order 
XLVIILay  rule  11 — Construction. 

No  substituted  service  of  a  writ  issued 
against  a  newspaper  sold  in  London  can, 
under  Order  XLVIII.a,  rule  \\,  be  had 
upon  the  proprietor  of  the  newspaper,  a 
foreigner  permanently  resident  ou>t  of  the 
jurisdiction. 

This  was  an  appeal  from  the  refusal  of 
Kennedy,  J.,  at  chambers,  to  grant  leave 
for  the  substituted  service  of  a  writ  of 
summons.  A  summons  for  leave  to  serve 
notice  of  the  writ  out  of  the  jurisdiction 
was  referred  to  the  Court  by  the  same 
learned  Judge,  and  was  dealt  with  at  the 
same  time.  The  writ  in  the  action  was 
originally  indorsed  with  a  claim  for 
damages  for  an  alleged  Hbel  published  in 
a  newspaper  called  the  New  York  Herald, 
The  indorsement  had  been  subsequently 
amended  by  adding  a  claim  for  an  injunc- 
tion in  order  to  support  the  summons  for 
leave  to  serve  notice  of  the  writ  out  of 
the  jurisdiction,  under  Order  XI.   rule 

One  Gordon  Bennett,  an  American 
citizen  permanently  resident  in  Paris,  was 
the  proprietor  of  the  New  York  Herald, 
which  was  printed  in  New  York.  The 
paper  was,  however,  sold  and  advertise- 
ments for  it  were  received  at  an  office  or 
place  of  business  in  Northumberland 
Avenue,  Charing  Cross.  Bennett  paid 
the  rent  of  these  premises,  and  they  were 
occupied  by  persons  in  his  employ.  It 
was  shewn  upon  affidavit  that  a  copy  of 
the  paper  containing  the  alleged  Hbel  was 
sold  and  purchased  at  the  office  in  North- 
imiberland  Avenue.  The  object  of  the 
present  proceedings  was  to  obtain  substi- 
tuted service  on  Bennett,  and  sue  him  in 
the  name  of  the  New  York  Herald,  or,  in 
the  alternative,  to  obtain  leave  to  serve 
notice  upon  him  in  Paris,  under  Order  XI. 
rule  1  (/),  and  thus  bring  him  within 
the  jurisdiction. 

*  Carom,  Q.B.  D. :  Lord  Coleridge,  C.J.,  and 
Bowen,  L.J.  C.A. :  LoM  Esher,  M.B.,  Lindley 
Ij.J.,  and  Smith,  L.J. 
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The  new  rules  of  July,  1891,  Order 
XLYIII.a,  were  framed  to  meet  the  case 
of  substituted  service  on  partners  in  a 
firm,  some  of  whom  might  be  out  of  the 
jurisdiction.  The  following  rules  of  that 
Order  were  relied  on  in  support  of  the 
present  appeal,  apart  from  the  alternative 
application : 

Rule  3  :  '*  Where  persons  are  sued  as 
partners  in  the  name  of  their  firm  under 
rule  1,  the  writ  shall  be  served  either 
upon  any  one  or  more  of  the  partners,  or 
at  the  principal  place,  within  the  jurisdic- 
tion, of  the  business  of  the  partnership, 
upon  any  person  having  at  the  time  of 
service  the  control  or  management  of  the 
partnership  business  there ;  and,  subject 
to  these  rules,  such  service  shall  be  deemed 
good  service  upon  the  firm  so  sued,  whe- 
ther any  of  the  members  thereof  are  out 
of  the  jurisdiction  or  not,  and  no  leave  to 
issue  a  writ  against  them  shall  be  neces^ 
sary.  ..." 

Rule  11:"  Any  person  carrying  on  busi- 
ness within  the  jurisdiction  in  a  name  or 
style  other  than  his  own  name,  may  be  sued 
in  such  name  or  style  as  if  it  were  a  firm 
name ;  and,  so  far  as  the  nature  of  the 
case  will  permit,  all  rules  relating  to  pro- 
ceedings against  firms  shall  apply." 

Percy  Gye,  for  the  plaintiff. — It  is  sub- 
mitted that  Gordon  Bennett  carries  on 
business  within  the  jurisdiction  so  as  to 
come  within  the  scope  of  the  code  of  rules 
contained  in  Order  XLVIII.a,  although 
as  a  fact  he  resides  permanently  in  Paris. 
The  newspaper  is  printed  in  New  York, 
sent  over  here  and  sold  at  an  office  in 
Northumberland  Avenue,  rented  by  him, 
and  occupied  by  his  servants.  It  is  not 
an  agency,  but  a  substantive  business,  or 
branch  of  a  business.  The  words  of  rule 
11  of  Order  XLVIII.a  are  :  "  Any  per- 
son carrying  on  business  within  the  juris- 
diction in  a  name  or  style  other  than  his 
own  name,  may  be  sued  in  such  name  or 
f^byle  as  if  it  were  a  firm  name.  ..." 
Here  the  business  is  carried  on,  by  the 
name  of  the  New  York  Herald,  by  a  per- 
son who  cables  to  New  York  and  Paris. 
It  is  submitted  that  Bennett  does  in  fact 
carry  on  business  in  Northumberland 
Avenue,  and  may  be  sued  in  the  name 
of  the  New  York  Herald,  under  rule  11 ; 


and  under  rule  8  of  the  same  Order  exe- 
cution may  be  had  of  all  his  propeitj 
within  the  jurisdiction.  This  is  a  busi- 
ness, and  not  an  agency — BusseU  v.  Com- 
befort  (1)  and  The  Western  NaUowd  Bank, 
New  York,  v.  Perez  Triana  ik  Co.  (2). 
The  rules  of  July,  1891,  were  drawn  m 
consequence  of  these  decisions ;  and  it  is 
submitted  that  rule  3  specially  meets  tbe 
point.  It  has  done  away  with  the  former 
practice,  and  a  partner  can  now  be  served 
out  of  the  jurisdiction  without  leave. 
The  effect  of  the  whole  Order  is  that 
plaintiffs  are  enabled  to  get  jadgment 
not  only  against  partners  within,  bat 
partners  outside  the  jurisdiction.  Grani 
V.  Anderson  (3)  was  not  argued  upon 
rule  11,  and  the  Court  of  Appeal  decided 
solely  on  the  point  that  there  was  no 
place  of  business  within  the  jurisdiction. 
As  to  the  summons  referred  to  the  Goort, 
it  is  submitted,  on  the  authority  of  Tosier 
V.  .Hawkins  (4),  that  under  Order  XI. 
rule  1  (/)  the  plaintiff  is  entitled  to  leave 
to  serve  notice  of  the  writ  out  of  the 
jurisdiction. 

Temple  Franks,  for  the  defendant.— It 
is  submitted  the  learned  Judge  at  cbam- 
bers  was  right,  and  that  Order  XLVIILfl 
and  its  rules  have  not  enlarged  the  po^'er 
of  the  Court  to  grant  leave  for  service 
out  of  the  jurisdiction  to  the  extent  con- 
tended for,  save  in  one  or  two  particular 
instances.  It  has  only  added  a  power  to 
serve  a  foreign  petitioner  who  has  part- 
ners resident  within  the  jurisdiction.  In 
the  present  case,  if  the  writ  had  been 
issued  against  Bennett  alone,  and  he  had 
been  sued  by  name,  no  order  for  service 
upon  him  could  have  been  made.  Yet  it 
is  said  that  substituted  service  of  this 
writ  issued  by  name  against  the  Nw 
York  Herald  can  be  had  upon  Bennett 
under  rule  11.  Here  there  is  no  finn. 
There  is  only  one  defendant.  There  is  no 
firm  name  in  any  sense  of  the  word.  The 
distinction  between  the  present  case  and 

(1)  58    Law   J.  Rep.  Q.B.  498;   Law  Eep. 
23  Q.B.  D.  626. 

(2)  60  Law  J.  Rep.   Q.B.  272;   Law  Bep. 
[1891]  1  Q.B.  304. 

(3)  61    Law  J.   Bep.  Q.B.  107;  Law  Bep. 
[1892]  I  Q.B.  108. 

(4)  66   Law  J.    Rep.    Q.B.  162;  Law  Bep. 
16  Q.B.  D.  680. 
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SmcUIpage  v.  Tonge  (5)  is  that  here  there 
is  no  firm  that  can  be  sued  in  England  at 
all.  Here  it  is  a  fact  that  Bennett  is 
never  resident  in  England.  As  to  the 
application  for  service  of  notice  of  the 
writ  under  Order  XI.  rule  1  (/),  the 
matter  is  one  in  the  discretion  of  the 
Court  ;  and  it  is  submitted  that  the  dis- 
cretion should  not  be  exercised  in  the  pre- 
sent cajse.  A  claim  for  an  injunction 
has  been  added  purposely  to  support  the 
application.  Tozier  v.  Hawkins  (4)  is 
distinguishable ;  there  the  constant  repe- 
tition of  postcards  rendered  an  injunction 
necessary.  An  injunction  would  be  idle 
here — MarakaUv,  Marshall (6)  and  Heine- 
vnaTh  V.  Hale  (7). 
Gye^  in  reply. 

Cur.  adv,  vulL 

Lopes,  L.J.  (on  April  11),  delivered  a 
written  judgment  as  follows  : 

The   learned   Judge  refused   to  allow 
substituted  service.     I  am  of  opinion  that 
he  was  right.    The  writ  is  issued  against 
the   New   York  Herald.     The  sole  pro- 
prietor   of   that    newspaper    is    Gordon 
Bennett,  an  American  citizen,  residing  in 
Paris.     I  regard  the  name  of  the  New 
York  Herald  as  an  alias  for  the  name  of 
Gordon  Bennett,  and  I  deal  with  the  case 
as  if  the  writ  was  issued  against  Gordon 
Bennett  individually.     The  object  of  issu- 
ing the  writ  against  the  New  York  Herald 
is    obvious — it    is  an  attempt  to    bring 
the  case  within  the  language  of  Order 
XLVIII.o,  rule  II,   with  which   I  will 
presently  deal.     Independently  of  that 
Order,  the  case  is  on  all  fours  with  Field  v. 
Bennett  (8),  where  it  was  held  that  sub- 
stituted service  cannot  be  allowed  where 
personal  service  is  impossible.     Personal 
service  is  impossible  here.     The  learned 
Judge  was  right,    therefore,  in    setting 
setting  aside  the   order  for   substituted 
service.     But  it  is  said  the  code  of  rules 
contained  in  Order  XLVIII.a  has  en- 
larged the  jurisdiction  of  the  Courts  by 
including  foreign  firms  within  their  scope. 

(5)  56  Law  J.   Eep.  Q.B.   618 ;   Law  Rep. 
17QB.D.644. 

(6)  Law  Rep.  38  Ch.  D.  330. 

(7)  60  Law  J.  Rep.   Q.B.   650;   Law   Rep. 
[1891]  2  Q.B.  83. 

(8)  56  Law  J.  Rep.  Q.B.  89. 


387 


It  is  unnecessary  in  this  case  to  express 
any  opinion  as  to  the  effect  of  these  rules 
on  the  joint  property  in  this  country  of  a 
foreign  firm  carrying  on  business  here. 
The  New  York  Herald  is  not  a  foreign 
firm.  It  is  not  a  firm  at  all.  The 
New  York  Herald  is  an  alias  in  this 
country  for  Gordon  Bennett.  Gordon 
Bennett  is  an  American  citizen  perma- 
nently residing  in  Paris.  But  the  rule 
relied  on  (riile  1 1  of  Order  XLVIII.a)  is 
as  follows :  "  Any  person  carrying  on 
business  within  the  jurisdiction  in  a  name 
or  style  other  than  his  own  name  may  be 
sued  in  such  name  or  style  as  if  it  were  a 
firm  name ;  and,  so  far  as  the  nature  of  the 
case  will  permit,  all  rules  relating  to  pro- 
ceedings against  firms  shall  apply."  I 
cannot  think  that  the  authors  of  this  rule 
intended  that  service  might  be  efiected  on 
an  individual  foreigner  permanently  re- 
siding abroad  simply  because  he  carried 
on  business  in  this  country  under  an 
assumed  name,  when  it  could  not  have 
been  efiected  upon  him  if  he  carried  on 
business  here  in  his  own  name.  The  code 
of  rules  contained  in  Order  XLVIII.a 
is  difficult  to  understand ;  but,  whatever 
their  effect  and  meaning  may  be,  I  decline 
to  put  upon  them  a  construction,  to  my 
mind,  so  unreasonable  as  this.  This  point, 
therefore,  fails.  The  leained  Judge  was 
asked  on  another  summons  to  give  leave 
for  service  of  a  notice  of  writ  on  the  de- 
fendant under  Order  XI.  rule  1,  letter/, 
on  the  ground  that  an  injunction  was 
claimed.  The  writ,  as  originally  issued,  had 
not  claimed  an  injunction,  but  had  been 
subsequently  amended.  This  summons 
was  referred  to  the  Court.  I  think  leave 
should  not  be  given,  and  for  these  reasons : 
I  do  not  believe  the  claim  for  injunction 
is  made  bonajlde,  but  merely  to  bring  the 
case  within  Order  XI.  There  is  no  evi- 
dence of  any  apprehended  repetition  of 
the  libel,  and  indeed,  having  regard  to 
the  circumstances,  it  is  most  improbable 
that  it  will  be  repeated.  An  injunction, 
if  granted,  could  not  be  made  effectual 
against  the  defendant,  who  is  out  of  the 
jurisdiction.  The  giving  leave  to  serve 
notice  of  writs  out  of  the  jurisdiction  is  a 
matter  of  judicial  discretion,  and  we  should 
not,  in  my  opinion,  be  properly  exercising 
that   discretion  if  we  gave  leave  in  this 
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case.  The  appeal  against  the  refusal  of 
the  learned  Judge  to  allow  substituted 
service  wiD  be  dismissed  with  costs,  and 
the  application  for  leave  to  serve  notice  of 
writ  refused  with  costs. 

Lord  Coleridge,  C.J. — I  entirely  con- 
cur. I  had  prepared  a  separate  judgment, 
going  at  some  length  into  questions  raised 
by  Russell  v.  Cambefort  (1)  and  GraTvt  v. 
Anderson  (3),  but  I  feel  that  it  is  question- 
able whether  the  conclusions  at  which  I  had 
aiTived  on  the  questions  raised  by  those 
cases  as  to  the  carrying  on  of  business  in 
this  country  might  not  be  doubted.  I 
think  the  learned  Lord  Justice  has  placed 
our  decision  on  a  safe  and  sufficient 
ground,  and  I  therefore  abstain  from 
adding  anything  to  his  judgment. 


Appeal  dismissed. 

The  plaintiff  appealed. 

Crump,  Q.C.,  and  Percy  Gye,  for  the 
plaintiff. 

Temple  Frcmks,  for  defendant. 

May  8,  1893.— The  Court  of  Appeal 
(Lord  Esher,  M.R.,  Lindley,  L,J.,  and 
Smith,  L.J.),  without  expressing  any 
opinion  as  to  the  true  construction  of 
Order  XLVIILa,  rule  11,  or  upon  the 
reasons  for  the  judgment  of  the  Divisional 
Court,  dismissed  the  appeal,  upon  the 
ground  that,  as  a  matter  of  fact,  Bennett 
did  not  carry  on  business  within  the  juris- 
diction in  a  name  or  style  other  than  his 
own,  but  in  his  own  name,  the  New  York 
Herald  being  not  the  name  under  which 
he  carried  on  business,  but  only  the  name 
of  the  thing  which  he  sold. 


Solicitors— Brandon  &  Nicholson,  for  plaintiff ; 
Lawis  «fc  Lewis,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL] 


1893. 

March  7,  14. 

May  4. 


THE  AMERICAN  C0SCZ5- 
TKATED  MUST  CORPORA- 
TION V,  HENDRY  AM) 
ANOTHBE.* 

Landlord  and  Tenant — Distress  fijr  Rent 
—Forcible  Entry—''  Outer  "  JDoor. 

The  plaintiffs  occupied  a  uxirehotae  wWh 
in  a  courtyard  as  sub-lessees.  The  court- 
yard u}as  included  in  their  suh-kast,  and 
the  usual  access  to  it  was  by  agate  opeitifig 
on  a  lane.  The  entire  premiss  demised  by 
the  head  landlord  to  his  immediate  lessm 
were  larger  titan  and  comprised  the  pn- 
mises  sub-let  to  the  plaintiffs.  At  Uie  oppo- 
site side  of  the  courtyard  vxts  a  buUdvng 
still  occupied  by  the  immediate  lessees,  ami 
not  sub-let.  The  plaintiffs  had  paid  their 
oxjon  rent,  but  the  immediate  lessees  wert  tn 
default  to  th^  head  landlord,  who  distraind 
on  tlte  plaintiffs  as  being  in  possession  of 
part  of  the  premises.  In  levying  the  dii- 
tress  the  broker  of  tlie  head  landlord  kft 
the  outside  gate  untouched,  and  effected  Mt 
entry  into  the  courtyard  by  passing  through 
the  building  in  the  occupation  of  the  imme- 
diate lessees.  Once  in  the  courtyard,  he 
broke  open  the  main  door  of  the  plaintifi' 
warehouse  and  distrained: — Held,  by 
Bo  WEN,  L.J.,  in  an  action  to  recover 
damages  for  illegal  distress,  that  thepla^ 
tiffs  were  entitled  to  succeed.  The  coiUetir 
tion  that  the  landlord,  once  lawfidly  on  the 
demised  premises,  might  break  doors  toca, 
on  the  authorities,  untenable ;  and  that  the 
mmn  door  of  the  warelhouse,  and  not  the 
gate  of  the  courtyard,  was  the  ^^oiuHxr^ 
door. 

Held,  by  the  Court  of  Appeal,  that  the 
door  of  the  plaintiffs*  warehouse  which  had 
been  broken  open  was  the  *^  outer  ^^  door, 
and  consequentiy  that  the  distress  w* 
illegal. 

This  was  an  action  for  damages  for 
illegal  distress  tried  before  Bowen,  L.J.j 
without  a  jury.  The  question  wafi  whe- 
ther the  landlord  had  or  had  not  broken 
an  outer  door. 

The  facts  are  fully  stated  in  the  judg- 
ment. 

♦  Coram  Lord  Esher,  M,R.,  Lopes,  L.J.,  ^ 
Smith,  L.J. 


Digitized  by 


Google 


Vol.  62.] 


MICHAELMAS  1892  to  MICHAELMAS  1893. 


389 


American  Concentrated  Mvtt  Qfrporatum  ▼.  Sendry,  App, 


Fvnlay^  Q.C.,  and  T.  H.  Carson,  for  the 
plaintifi^ 

Bigham,  Q^C,  and  Muir  Mackenzie,  for 
one  defendant  (the  head  landlord). 

Ashton  Cross,  for  the  other  defendant 
(the  broker). 

Cur,  adv.  vult, 

'Bowes,  L.J.  (on  March  14),  delivered  a 
written  judgment  as  follows :  This  was  an 
action  brought  against  a  head  landlord  and 
his  broker  in  respect  of  what  was  alleged  to 
be  an  illegal  distress  levied  for  arrears  of 
rent  upon  the  plaintiffs,  who  were  sub- 
tenants, holding  from  and  under  the  head 
landlord's  immediate  lessees.  The  plain- 
tiffs had  duly  paid  all  their  own  rent,  but 
the  immediate  lessees  of  the  head  landlord 
were  in  default  to  him,  and  he  distrained 
accordingly  on  the  plaintiff's  as  being  in 
occupation  of  part  of  the  demised  pre- 
mises. The  entire  premises  demised  by 
the  head  landlord  to  his  immediate  lessees 
were  larger  than  and  comprised  the  pre- 
mises sub-let  to  the  plaintiffs.  The  plain- 
tiffs' warehouse  stood  in  a  courtyard, 
which  was  included  in  their  own  sub-lease, 
and  the  regular  entrance  to  which  court- 
yard was  from  a  lane  outside.  At  the 
opposite  side  of  the  courtyard  was  a  build- 
ing still  occupied  by  the  immediate  lessees 
under  their  lease,  and  not  sub-let  by  them 
to  the  plaintiffs ;  and  the  immediate  lessees 
also  had  retained,  and  had  not  sub-let  to 
the  plaintiffs,  a  strip  of  ground  which 
went  round  the  plaintiffs'  warehouse,  and 
was  fenced  off  on  the  other  side  from  the 
courtyard  by  a  locked  door,  which  had 
been  erected  by  the  immediate  lessees 
themselves,  and  which  did  not  belong  to 
the  plaintiffs.  The  plaintiffs  were  in  oc- 
cupation accordingly  of  the  warehouse  in 
question  and  of  the  courtyard,  and  also 
of  another  warehouse  also  adjoining  the 
courtyard,  which  need  not  be  considered 
for  the  purposes  of  the  point  to  be  decided. 
The  proper  and  usual  access  to  the  court- 
yard was  by  a  gate  opening  on  a  lane,  but, 
in  levying  the  distress,  this  gate  was  left 
untouched  by  the  broker.  The  manner 
in  which  he  effected  his  entry  into  the 
courtyard  was  as  follows :  He  went  up  the 
lane,  and,  passing  by  the  outer  gate  of  the 
courtyard,  entered  peaceably  the  building 

which  had  not  been  sub-let  by  the  imme- 


diate lessees,  but  which  still  remained  in 
their  occupation.  Through  this  building 
he  found  his  way  into  the  land  which 
went  round  the  warehouse,  and  keeping 
throughout  on  ground  which  was  in  the 
occupation  of  the  immediate  lessees,  and 
over  which  the  plaintiffs  had  no  right, 
came,  after  going  right  round  the  ware- 
house, to  the  locked  door,  which  belonged 
also  to  the  immediate  lessees.  He  broke 
this  open,  committing,  however,  as  was 
said,  and  as  appeared  to  be  admitted,  no 
trespass  thereby  on  the  plaintiffs.  Having 
broken  through  this  locked  door,  the 
broker  found  himself  in  the  courtyard 
occupied  by  and  sub-let  to  the  plaintiffs. 
Once  in  this  courtyard,  he  broke  open  the 
main  door  of  the  plaintiffs'  warehouse  and 
then  distrained.  It  was  not  disputed  be- 
fore me  that  the  door  was,  in  fact,  broken 
open.  It  was  contended  by  the  plaintiffs' ' 
counsel  that  the  head  landlord  had  mort- 
gaged his  reversion,  and  was  no  longer  in 
a  position  to  distrain,  since  foreclosure 
proceedings  had  been  begun  by  the  mort- 
gagee at  the  date  of  the  distress.  I  think 
there  is  nothing  in  this  point,  for  no  re- 
ceiver had  been  appointed,  and  the  head 
landlord  was  still  mortgagor  in  possession. 
The  real  question  in  the  case  appears  to 
me  to  be  whether  the  forcible  breaking 
of  the  main  door  of  the  warehouse  was 
illegal. 

The  doctrine  of  the  inviolability  of  the 
outer  doors  of  a  house  and  its  precinct  has 
long  been  established  by  English  law. 
The  principle  is  one  which  canies  us  back 
in  imagination  to  wilder  times,  when  the 
outer  door  of  a  house,  or  the  outer  gates 
and  enclosures  of  land,  were  an  essential 
protection,  not  merely  against  fraud,  but 
violence.  The  proposition  that  a  man's 
house  is  his  castle,  which  was  crystallised 
into  a  maxim  by  the  judgment  in  Semayne's 
Case  (1)  and  by  Lord  Coke,  dates  back  to 
days  far  earlier  still,  when  it  was  recog- 
nised as  a  limitation  imposed  by  law 
on  all  process  except  that  which  was 
pursued  at  the  king's  suit  and  in  his 
name.  A  landlord's  right  to  distrain  for 
arrears  of  rent  is  itself  only  a  survival  of 
one  among  a  multitude  of  distraints, 
which,  both  in  England  and  other  coun- 

(1)  6  Co.  Rep.  91. 
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tries,  belonged  to  a  primitive  period  when 
legal  procedure  still  retained  some  of  the 
germs  of  a  semi-barbarous  custom  of  re- 
prisals, of  which  instances  abound  in  the 
early  English  books  and  in  the  Irish 
SeTichua  Mor,  Later,  all  creditors  and 
all  aggrieved  persons  who  respected  the 
king's  peace,  the  sheriff  in  a  civil  suit,  and 
the  landlo^  in  pursuit  of  his  private 
remedy  for  rent  and  services,  were  both 
of  them  held  at  bay  by  a  bolted  door  or 
barred  gate.  To  break  open  either  was 
to  deprive  the  owner  of  protection  against 
the  outer  world  for  his  family,  his  goods 
and  furniture,  and  his  cattle.  '*  The  law," 
says  the  Court  in  Semayne^8  Case  (1), 
"abhors  the  destruction  or  breaking  of 
any  house."  The  landlord  (like  the 
sheriff  in  a  civil  suit)  could  only  therefore 
enter  by  an  open  door  or  an  open  window 
— per  ostia  et/enestraa.  The  form  of  plea 
which  he  pleaded  in  his  defence,  if  sued 
for  trespass,  was  that  he  had  found  the 
house  open  —  trove  la  meason  ouverte  — 
1  RoU,  671 ;  Bro.  Abr,,  issue  26,  Tres- 
pass, 226 ;  see  Kerhey  v.  Denby  (2).  It  is 
possible  that  in  earlier  times  the  principle 
of  the  sanctity  of  the  house  was  carried 
further  still.  In  34  Edw.  1  (a.d.  1306) 
it  was  suggested  in  argument  at  the  Bar 
that  no  distress,  by  the  law  of  England, 
could  be  levied  inside  a  house  at  all,  ex- 
cept for  the  king's  debt.  A  horse  had 
been  distrained  at  the  door  of  a  house 
with  two  of  its  feet  inside  and  two  out, 
and  it  was  argued  on  this  ground  that  the 
distress  was  illegal ;  but  the  counsel  for 
the  horse*s  owner  was  afraid  to  stand  on 
his  demurrer.  This  immunity  of  the 
outer  door  extended  not  merely  to  dwell- 
ing-houses, but  to  all  detached  buildings 
and  enclosures.  "  At  common  law,"  says 
the  learned  editor  of  the  1823  edition  of 
Gilbert  on  Distress  (p.  56), "  the  lessor  could 
not  enter  a  house  to  distrain  if  the  door 
were  not  open,  nor  even  a  barn,  nor  throw 
down  any  gate  or  enclosure  to  get  at  a 
distress."  In  Penton  v.  Brovme  (3)  it  was 
indeed  held  that  a  sheriff,  for  the  purposes 
of  an  execution,  might  break  a  barn 
which  was  in  a  field,  as  distinct  from  a 


(2)  1  Mee.  &  W.  336 
162. 

(3)  1  Sid.  186. 


5  Law  J.  Rep.  Bxch. 


bam  which  was  parcel  of  a  house ;  bat 
the  Court  agreed  that  if  the  bam  had 
been  adjoining  to  a  parcel  of  the  house,  it 
could  not  lawfully  have  been  broken.  The 
law  so  laid  down  in  FerUon  v.  Broww  (3), 
as  to  the  sheriff's  rights  with  regard  to  a 
detached  outhouse  in  a  field,  appears  to 
me  to  be  a  departure  &om  older  law.  The 
view,  whether  right  or  wrong,  was,  at  all 
events,  considered  in  Brown  v.  GUtm  (4) 
not  to  be  applicable  to  a  landlord's  distress. 
I  should  (with  submission)  have  myself 
supposed  that  the  sheriff  in  the  civil  suit 
had  no  more  right  to  break  a  detached 
enclosure  than  a  landlord's  bailiff.  In 
Brovm  v.  Glenn  (4)  a  locked  stable  door 
was  broken  open.  The  stable  was  not 
within  the  curtilage  of  the  dwelling-house ; 
but,  nevertheless,  the  Court  held  that  the 
fact  of  the  stable  door  being  locked  of 
itself  rendered  the  distress  unlawful.  In 
so  doing  they  affirmed  and  followed  a  &r 
older  decision  of  Lord  Chief  Justice  Hard- 
wicke  in  the  summer  Assizes  at  Exeter  in 
the  year  1735,  who  held  that  a  padlock 
put  upon  a  barn  door  could  not  be  opened 
by  force  to  take  the  com  by  way  of  dis- 
tress—Fm.  Abr,  "Distress"  (E  2),  6;  cited 
also  in  Poole  v.  LongueviHe  (5).  It  is  a 
misconception  to  suppose  that  an  outhoose 
within  the  curtilage  enjoys  less  immunity 
than  a  disconnected  outhouse.  PenUm  r. 
Brovme  (3)  shews  exactly  the  reverse ;  and 
in  Ryan  v.  Shilcock  (6)  it  seems  conceded 
that  the  landlord  may  not  break  open  the 
outer  door  of  any  building  whatever.  The 
language  of  Lord  Coke  is  general,  to  the 
effect  that  the  landlord  may  not  open 
gates  nor  break  down  enclosures.  It  was 
indeed  contended  before  me  that  the  law 
was  only  that  the  landlord  might  not 
break  a  door  to  enter  on  the  demised 
premises,  but  that  once  lawfully  on  them 
he  might  break  doors.  This  contention 
seems  to  me  one  utterly  untenable.  The 
doctrine  of  the  law  is  fiir  stricter.  Lee  v. 
Gansel  (7)  only  shews  that  an  officer,  in 
the  execution  of  mesne  process,  who  has 
gained  peaceable  entry  through  an  outer 
door  may  break  open  the  inner  door  of  a 

(4)  16  Q.B.  Rep.  255 ;  20  Law  J.  Rep  Q.B. 
205. 

(5)  2  Wms.  Saund.  284<?,  note  2, 6th  ed. 

(6)  7  Exch.  Rep.  72;  21  Law  J.  Rep.  Exch.  55. 

(7)  1  Cowp.  1. 
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lodger.  The  case  does  not  impugn  the 
ancient  principle  that  the  outer  door  of  a 
building  may  not  be  broken  open  either 
by  a  landlord  or  sheriff  except  at  the  suit 
of  the  king. 

Finally,  it  was  urged  on  behalf  of  the 
defendants  that  the  broken  door  of  the 
warehouse  was  not  its  outer  door  within 
the  meaning  of  the  proposition.  It  was 
not,  it  is  true,  the  outer  gate  of  the  court- 
yard. That  opened  upon  the  lane.  But 
the  fact  that  it  was  not  one  of  the  outer 
enclosures  of  the  whole  premises  demised 
is  nothing  if  it  was  the  outer  door  of  the 
building.  It  protected  what  was  inside 
the  building  from  persons  who  were  in, 
or  might  obtain  access  to,  the  courtyard. 
As  to  this  point  the  story  speaks  for 
itself.  It  was  through  this  door,  and  this 
door  only,  that  the  broker  entered  the 
warehouse  from  outside.  The  plain- 
tiffs, therefore,  are  entitled  to  succeed  and 
to  recover  damages  from  the  defendants. 
The  general  costs  down  to  and  including 
to-day  must  be  borne  by  the  defendants. 
The  damages  will  be  referred  to  the  official 
referee.  The  costs  of  the  enquiry  must 
be  reserved. 

JvdgmeMfor  the  plaintiffs. 

The  defendant  Hendry  appealed. 

Muir  Mackenzie,  for  the  defendant. — 
The  door  of  the  plaintiils'  warehouse 
which  was  broken  open  by  the  broker  was, 
in  one  sense,  an  outer  door,  but  it  was  not 
the  "  outer  "  door  of  the  demised  premises. 
The  whole  of  the  property  demised  to  the 
immediate  tenants  must  be  taken  to  be 
the  demised  premises,  and,  as  the  broker 
entered  peaceably  through  the  warehouse 
which  was  not  sub-demised  to  the  plain- 
tiffs, the  other  doors  and  gates  which  the 
broker  broke  open  were  really  inner  doors, 
within  the  meaning  of  the  expression  with 
regard  to  levying  a  distress.  If  the  court- 
yard had  been  covered  in,  it  could  not 
have  been  said  that  the  door  of  the  plain- 
tiffs* warehouse  was  not  an  inner  door. 
The  outer  door  of  premises  is  that  which 
is  for  their  protection  from  the  outside 
public.  Lord  Coke  lays  it  down  that  a 
landlord  cannot  break  open  gates  or  break 
down  inclosures  to  make  a  distress — Co. 
Lit  161a;  but  here  the  broker  entered 


peaceably  upon  the  demised  premises,  and 
did  not  commit  a  trespass  in  breaking 
open  the  door  of  the  plaintiffs*  warehouse. 
[Gould  V.  Bradstock  (8)  and  Lee  v.  Gansel 
(7)  were  also  cited.] 

Firday,  Q,C.,  and  T,  H,  Carson,  for  the 
plaintiffs,  were  not  called  upon. 

Lord  Esher,  M.R. — The  question  is, 
what  was  the  outer  door  here.  I  should 
say  that  the  gate  into  the  yard  was  not 
the  door  into  the  plaintiffs*  buUding,  and 
that  there  was  but  one  outer  door,  namely, 
the  door  of  the  plaintiffs*  warehouse, 
which  was  broken  open.  Therefore,  ac- 
cording to  the  law  stated  by  Lord  Coke, 
that  door  was  the  door  of  the  plaintiffs' 
castle  which  the  broker  was  not  entitled 
to  break  open.     The  appeal  must  be  dis- 


LoPES,  L.J. — If  ever  I  heard  of  an 
outer  door  of  a  building,  the  door  of  the 
plaintiffs'  warehouse  here  is  an  outer  door. 
The  "outer**  door  here  is  the  one  which 
was  improperly  broken  open  by  the  defen- 
dant, and  the  plaintiffs  are  therefore  en- 
titled to  succeed. 

'  SuiTH,  L.J. — The  question  here  is 
whether  the  door  into  the  plaintiffs*  ware- 
house is  the  outer  door,  and  there  can  be 
but  one  answer  to  that  question,  namely, 
that  it  is  clearly  the  outer  door  of  their 
warehouse. 

Appeal  dismissed. 


Solicitors — Drake,  Son  &  Parton,  for  plaintiffs; 
C.  F.  B.  Birchall  and  George  B.  Crook,  for  de- 
fendants. 


(S)  4  Taunt.  661. 
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[IN  THE  COURT   OF  APPEAL.] 

Bankruptcy.^   t  

1893  '         ^^    POTTS ;    ex  parte 

Feb.  24. 


TAYLOR  AND   SONS.* 


Bankruptcy  —  "  Secured  Creditor  "  — 
Equitable  Charge — Debtor  entitled  to  Rest- 
duary  Estate  under  a  Will — Appointment  of 
Receiver  at  instance  of  JudgmerU  Creditor 
—Bankruptcy  Act,  1883  (46  d&  47  Vict.  c. 
52),  88.  9,  45,  and  168. 

The  appellants  obtained  judgment  against 
^  the  debtor  in  an  action  in  the  Queen* s  Bench 
Division.  The  debtor  hamng  subsequently 
become  entitled,  under  the  will  of  his  mother, 
to  a  share  in  Iver  residuary  real  and  personal 
estate,  the  appellants  obtained  ex  parte  in  tlie 
action  an  order  appointing  a  receiver  of  the 
moneys  receivable  in  respect  of  such  share. 
By  ifie  terms  of  the  order  die  receiver,  after 
making  certain  payments,  was  to  pay  the 
balance  of  the  moneys  in  or  toward^  satis- 
faction of  the  judgment  debt.  N'otice  of 
the  order  was  served  upon  the  executors  of 
the  will.  TJie  debtor  having  been  adjudi- 
cated bankrupt,  the  judgm^ent  creditors  ap- 
plied for  a  declaration  that  they  were 
"  secured  creditors  *'  in  respect  of  the  debtor's 
share  in  the  residuary  estate, — Held,  that 
the  order  appointing  tlie  receiver  did  not 
amount  to  an  equitable  "  charge  "  upon  the 
property,  and  that  the  appellants  were  not 
therefore  ^^ secured  creditors'*  within  the 
meaning  of  sections  9  and  168  o/^Ae  Bank- 
ruptcy Act,  1883. 

Decision  o/"Williams,  J.,  affirmed. 

Appeal  by  Messrs.  Taylor  &  Sons  from  a 
decision  of  Williams,  J. 

On  the  25tli  of  July,  1891,  Messrs. 
Taylor  <fe  Sons  recovered  judgment  against 
the  debtor,  Frederick  Charles  Potts,  for 
316^.  lbs.  and  costs. 

In  January,  1892,  the  debtor  became 
entitled  under  the  will  of  his  mother  to  a 
share  in  her  residuary  real  and  personal 
estate. 

On  the  3l8t  of  March,  1892,  Messrs. 
Taylor  <k  Sons  obtained  in  the  action  an 
ex  parte  order  appointing  one  Moore  re- 
ceiver of  the  moneys  receivable  in  respect 
of  such  share.  The  order,  so  £9.r  as 
material,  was  as  follows : 

♦  6bram  Lord  E8her»M.B.,Lmdley,L.J.,  and 
Bowen,  L.  J. 


"  Upon  hearing  the  solicitors  for  the 
plaintiffs  ex  parte,  and  upon  reading  the 
affidavit  of  William  Henry  Lendon  filed 
herein, 

"  It  is  ordered  that  Edward  Cedl 
Moore,  of  No.  3  Crosby  Square,  City  of 
London,  be  appointed  receiver  ....  to 
receive  the  moneys  receivable  in  respect  of 
....  the  share  to  which  the  defendant 
is  entitled  in  the  residuary  estate  under 
the  will  of  his  mother,  Amelia  Ann  Potts, 
deceased.  But  this  appointment  is  to  be 
without  prejudice  to  the  rights  of  any 
prior  incumbrancers  upon  the  said  share, 
who  may  think  proper  to  receive  the  same 
by  virtue  of  their  respective  securities. 

"  And  that  such  receiver  have  liberty 
....  out  of  the  rents,  profits,  and  moneys 
to  be  received  by  him,  to  keep  down  the 
interest  upon  the  prior  incumbrances  ac- 
cording to  their  priorities,  and  be  allowed 
such  payments  (If  any)  in  passing  his 
accounts ;  and  that  such  receiver  shall,  on 
the  30th  of  June  neict,  and  at  such  further 
and  other  times  as  may  be  ordered  by  the 
Master,  leave  and  pass  such  accounts,  and 
shall  on  the  30th  of  July  next,  and  at 
such  further  and  other  times  as  may  be 
hereafter  ordered  by  the  Master,  pay  the 
balance  or  balances  appearing  due  on 
the  accounts  so  left,  or  such  part  thereof 
as  shall  be  certified  as  proper  to  be  so 
paid,  such  sums  to  be  paid  in  or  towards 
satisfaction  of  what  shall  for  the  time 
being  be  due  in  respect  of  the  judgment 
signed  on  the  25th  of  July,  1891,  for  the 
sum  of  316Z.  15*.  debt,  and  11  10s.  for 
costs." 

After  a  provision  as  to  the  costs,  the 
order  proceeded  to  direct  that  **the 
balance  (if  any)  remaining  in  the  hands 
of  the  receiver,  after  making  the  several 
pajrments  aforesaid,  shall  forthwith  be  paid 
by  the  receiver  into  Court  to  the  credit  of 
this  action,  subject  to  further  order." 

On  the  4th  of  April,  1892,  notice  of  the 
order  was  served  on  the  executors  of  the 
will. 

On  'the  16th  of  May,  1892,  a  receiving 
order  was  made  against  the  debtor,  upon 
which  he  was  adjudicated  bankrupt. 

Messrs.  Taylor  <fe  Sons  subsequently 
applied  to  the  Court  for  a  declaration 
that  they  were  "  secured  creditors"  of  the 
debtor  in  respect  of  the  share  to  which  he 
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In  re  Pcftt$  ;  ex  paHe  Taylor  Jt  Sons  (JBcmkr. 
was  entitled  in  the  residuary  estate  under 
the  will  of  his  mother  by  virtue  of  the 
order  appointing  a  receiver. 

Williams,  J.,  refiised  the  application. 

Messrs.  Taylor  <&  Sons  appealed. 

Herbert  Reed,  Q.C.  {Aficklem  with  him), 
for  the  appellants. — The  appellants,  as 
against  the  debtor,  were  entitled  to  receive 
payment  out  of  his  share  in  his  mother's 
estate.  Their  right  to  payment  will  pre- 
vail against  the  trustee  in  bankruptcy, 
unless  the  statute  gives  him  a  better 
right,  which  it  is  submitted  it  does  not 
do.  There  is  jurisdiction  to  make  these 
orders  ex  parte,  although  it  is  not  now 
usually  done.  By  the  present  order  the 
debtor's  interest  in  the  fund  was  given  to 
the  appellants.  It  was  actually  dehvered 
to  them.  There  was  a  delivery  in  execu- 
tion as  far  as  was  possible  in  the  case  of  a 
chose  in  action.  The  case  of  In  re  Dicken- 
son ;  ex  parte  Charrington  do  Co,  (1)  is  not 
applicable.  By  section  168  a  "secured 
creditor  "  is  a  person  holding  a  "  mortgage, 
charge,  or  lien  "  on  the  property  of  the 
debtor.  "  Lien "  does  not  necessarily 
imply  possession.  The  order  was  binding 
upon  the  executors  even  before  notice, 
although  it  would  not  have  given  the 
appellants  any  right  of  action. 

[He  also  referred  to  Scott  v.  Surmcm 
(2),  In  re  Watkins  :  ex  parte  Evans  (3), 
Dillon  V.  Plaskett  (4),  Watts  v.  Jeffereyes 
(5),  Smith  V.  Hurst  (6),  Thornton  v.  Finch 
(7),  ManicJioll  v.  Farnell  (8),  In  re  Peaces 
and  Waller  (9),  Fuggle  v.  Bland  (10), 
Westhead  v.  Eilei/  (11),  Anglo-Italian  Bank 
V.  Davies  (12),  Tillett  v.  Pearson  (13),  In 

(1)  68  Law  J.  Rep.  Q.B.  I ;  Law  Rep, 
22  Q.B.  D.  187. 

(2)  Willes,  400. 

(3)  49  Law  J.  Rep.  Bankr.  7 ;  Law  Rep. 
13  Ch.  D.  262. 

(4)  2  Bligh,  N.S.  239. 

(5)  3  Mac.  &  G.  422. 
<6)  1  Coll.  705. 

(7)  4  Giff.  615. 
(54)  35  W.  R.  773. 

(9)  Law  Rep.  24  Ch.  D.  405. 

(10)  LawRep.  IIQ.B.  D.  7U. 

(11)  63  Law  J.  Rep.  Ghanc.  1153;  Law  Rep. 
25  Ch.  D.  413. 

(12)  47  Law  J.  Rep.  Chanc  838 ;  Law  Rep. 
»  Ch.  D.  275. 

1^13)  22  W.  R.  209.: 
Vol.  62.— .Q.B. 
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),  App. 
re  Cooper  (14),  In  re  CowarHs  Estate  (15)> 
Brereton  v.  Edwards  (16),  and  Levasseur 
V.  Mason  and  Barry  (17).] 

Muir  Mackenzie  {The  Attorney-General 
{Sir  C.  RusseU,  Q.C.)  with  him),  for  the 
oificial  receiver. — The  effect  of  the  ap- 
pointment of  a  receiver  is  not  to  transfer 
any  interest  so  .as  to  make  the  creditor  a 
seciired  creditor;  and,  if  not,  the  right  of 
the  trustee  must  prevail.  Appointing  a 
receiver  is  merely  process  against  the  pro- 
perty of  the  debtor  under  section  9,  which 
does  not  affect  the  intervening  right  of  the 
trustee,  and  which  may  be  stayed  under 
section  10.  Equitable  execution  is  not,  in 
fact,  execution  at  all — In  re  Slieplmrd  (18). 
The  appellants  are  not  "secured  creditors," 
as  they  have  not  got  a  "  mortgage,  charge, 
or  lien  "  on  the  property  of  the  debtor. 

[He  was  stopped  by  the  Court.] 

Herbert  Reedy  Q,C.,  replied. 

Lord  Esher,  M.B.  —  In  this  case 
Messrs.  Taylor  k  Sons  ask  for  a  declara- 
tion that  they  are  secured  creditors  of  the 
debtor,  and  that  they  therefore  have  a  right 
to  be  paid  in  priority  to  the  other  credi- 
tors. The  facts  seem  to  be  these  :  Messrs. 
Taylor  k  Sons  were  judgment  creditors  of 
the  debtor.  Before  the  bankruptcy  the 
debtor's  mother  died,  leaving  a  will  under 
which  the  debtor  was  entitled  to  a  share 
of  her  residuary  estate.  That  being  so, 
Messrs.  Taylor  &  Sons  obtained  an  ex 
parte  order  appointing  a  receiver.  It 
was  an  order  to  the  receiver  that  if  the 
executors  paid  the  money  into  his  hands 
it  was  not  to  .be  paid  over  to  Potts,  but 
was  to  be  paid  to  Messrs.  Taylor  &  Sons. 
There  was  nothing  in  the  order  to  say 
that  the  executors  were  to  pay  the  money 
to  the  receiver.  It  did  not  bind  them, 
and  it  would  have  been  unjust  if  it  had 
done  so,  for  they  were  not  parties  to  the 
summons.  Now,  while  that  order  was 
standing,  a  receiving  order  was  made 
against  i?otts,  upon  which  he  was  made 

(14)  60  Law  Times,  N.S.  95. 

(15)  49  Law  J.  Rep.  Chanc.  402  :  Law  Rep. 
14  Ch.  D.  638. 

(16)  Law  Rep.  21  Q.B.  D.  488. 

(17)  60  Law  J.  Rep.  Q.B.  659 :  Law  Rep. 
[1891]  2  Q.B.  73. 

(18)  59  Law  J.  Rep.  Chanc.  83:  LawRep. 
43  Ch.  D.  131. 
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In  re  PotU  ;  exports  Taylor  ^  Sons  {Bcmkr.), 
bankrupt,  and  the  official  receiver  became 
trustee.  The  question  then  arose  between 
the  trustee  and  Taylor  &  Sons,  whether 
the  money,  which  at  some  time  or  other 
is  to'  come  to  the  debtor,  passes  to  the 
trustee.  In  the  present  case  the  govern- 
ing section  is  section  9  of  the  Bankruptcy 
Act,  1883,  and  the  trustee  contends  that 
under  it  all  the  debtor's  share  of  the 
residuary  estate  passes  to  him,  as  being 
part  of  the  debtor's  estate.  Section  9 
provides  that,  "  on  the  making  of  a  re- 
ceiving order,  an  official  receiver  shall  be 
thereby  constituted  receiver  of  the  pro- 
perty of  the  debtor ;  and  thereafter,  except 
as  directed  by  this  Act,  no  creditor  to 
whom  the  debtor  is  indebted  in  respect 
of  any  debt  provable  in  bankruptcy  shall 
have  any  remedy  against  the  property  or 
person  of  the  debtor  in  respect  of  the 
debt,  or  shaO  commence  any  action  or 
other  legal  proceedings,  unless  with  the 
lieave  of  the  Court,  and  on  such  terms  as 
the  Court  may  impose."  It  seems  to  me 
that  the  present  case  comes  within  those 
words.  The  official  receiver  is  to  be  re- 
ceiver of  the  property — that  is,  of  all  the 
property  of  the  debtor — and  no  creditor  is 
to  have  any  remedy  against  the  property. 
If  that  stood  alone,  the  creditors  are  to 
have  no  remedy,  and  it  follows  that  Messrs. 
Taylor  &  Sons  would  not  be  entitled  to 
the  declaration  they  seek.  But,  then, 
sub-section  2  provides  that  the  section 
"  shall  not  affect  the  power  of  any  secured 
creditor  to  realise  or  otherwise  deal  with 
his  security  in  the  same  manner  as  he 
would  have  been  entitled  to  realise  or  deal 
with  it"  if  the  section  had  not  been 
passed.  "What  is  meant  by  the  expression 
"secured  creditor"?  By  section  168  it 
"  means  " — it  does  not  say  "  includes  " — 
"  a  person  holding  a  mortgage,  charge,  or 
lien  on  the  property  of  the  debtor,  or  any 
part  thereof."  It  cannot  be  said  that  the 
appellants  have  a  mortgage,  nor  can  it  be 
contended  that  they  have  a  common-law 
lien.  Then  the  question  is  really  confined 
to  this :  Have  they  an  equitable  lien  or 
charge  ?  Many  kinds  of  charges  can  be 
readOy  understood.  If  one  person  owes 
another  a  debt,  and  there  is  a  creditor  of 
the  person  to  whom  the  debt  is  owed,  the 
creditor  can,  by  bringing  in  the  per- 
son who    owes   the  debt,  charge  it  in 


[N.S. 

App. 

his  hands  so  as  to  prevent  him  from, 
paying  it  to  the  man  to  whom  he  owes 
it.  There  is  a  charge  on  the  debt  be- 
cause it  charges  the  money  in  the  hands 
of  the  man  who  has  to  pay  it.  We  must 
see,  therefore,  if  this  order  is  an  equitable 
charge.  Does  it  come  within  the  proper 
definition  of  a  charge  at  allt  If  it  had 
charged  the  money  in  the  hands  of  the 
executors,  and  had  been  an  order  upon 
them  not  to  pay  it  to  the  debtor,  but  to  pay 
it  to  the  receiver,  it  might  perhaps  have 
been  an  equitable  charge.  But  is  it  pos- 
sible to  hold  that  the  effect  of  the  order 
was  that  the  executors  were  bound  to  pay 
the  money  to  the  receiver,  in  the  sense 
that  they  would  have  been  guilty  of  con- 
tempt if  they  did  not  do  so,  when  they 
were  not  parties  to  the  proceedings,  and 
had  no  means  of  being  heard  upon  the 
question  %  It  would  be  a  wicked  injustice 
if  that  were  to  be  so.  Even  if  it  did  bind 
the  executors  in  terms,  it  would  be  a 
wicked  injustice  if  they  had  no  opportu- 
nity of  being  heard.  But  it  is  said  that, 
after  that  had  been  done  behind  their  backs, 
they  had  notice  that  it  had  been  done. 
If  you  do  an  act  which  is  grossly  unjust 
against  a  man,  how  can  it  bind  bun  more 
if,  after  you  have  done  it,  you  tell  him 
you  have  done  it  1  I  should  be  inclined 
to  say,  if  this  were  an  order  upon  the 
executors  that  they  were  only  to  pay  the 
receiver  and  not  the  debtor,  that  ifc  would 
be  most  unjust  if  it  was  an  order  binding 
the  executors. 

But  when  the  order  was  asked  for  and 
made,  no  such  injustice  was  proposed  to 
the  Judge.  The  order  does  not  profess  to 
bind  the  executors.  It  does  not  order 
them  to  pay.  That  is  quite  right  in  form, 
but,  as  it  does  not  bind  them,  in  my 
opinion  it  is  no  charge  at  all.  I  think 
that  the  true  effect  of  sections  9  and  168 
was  meant  to  be  laid  down  in  In  ft 
Dickenson ;  ex  parte  Charrington  is  Co. 
(1),  and  that  the  Court  is  therefore  bound 
to  look  at  the  order  in  each  case  to  see 
whether  it  amounts  to  a  charge. 

For  the  reasons  I  have  given,  I  think 
that  the  order  in  the  present  case  did  not 
amount  to  a  "  mortgage,  charge,  or  hen  " 
on  the  property  of  the  debtor.  The  appel- 
lants were,  therefore,  not  secured  credi- 
tors, and,    if   not,  the  making   of  the 
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In  re  Potts;  ex  parte  Taylor  Jf-  Sons  (^Bamkr.), 
receiving  order  deprived  them  of  their 
right  to  priority  by  reason  of  section  9. 
The  appeal  must  be  dismissed. 

LiNDLET,  L.J. — In  this  case  the  bank- 
rupt became  entitled,  under  his  mother's 
will,  to  a  share  of  her  residuary  real  and 
personal  estate.      The  appellants,  having 
recovered  a  judgment  against  the  bank- 
rupt, obtained,  ex  parte,  an  order  appoint- 
ing a  receiver  of  such  share,  and  also 
directing  that  he  should  at  certain  specified 
times   pay  the   balances  appearing    due 
upon  his  accounts  in  satLS&ction  of  the 
judgment  debt.     Notice  of  the  order  was 
served  upon  the  executors,  and  the  short 
question  we  have  to  consider  is  whether 
the  effect  of  the  order  and  the  notice  was 
to  give  the  judgment  creditors  an  equi- 
table charge  or  lien  upon  the  judgment 
debtor's  share  under  the  will.     At  one 
time  diu*ing  the  argument  I  felt  some 
little  doubt  about  it.     I  was  inclined  to 
think  that  the  appellants  might  make  out 
that  they  were  secured  creditors  by  virtue 
of   an    equitable    execution.      But,     as 
was    pointed    out    in    In   re    Shephard 
(18),  an  order  appointing  a  receiver  is 
not  the  same  thing  as  taking  out  execu- 
tion.    Such  an  order  is  not  like  a  writ  of 
fi'fa.     It  is  something  far  short  of  that. 
The  right  way  to  obtain  equitable  execu- 
tion against  money  in  the  hands  of  trus- 
tees was  to  file  a  bill  not  only  against  the 
debtor,  but  also  against  the  person  who 
had  got  the  property  which  it  was  sought 
to  attach.     I  cannot  bring  myself  to  thmk 
that  an  ex  parte  order  such  as  this,  even 
when  followed  by  notice  to  the  executors, 
creates  an  equitable  charge  or  lien  within 
the  meaning  of  section  168  which  defines 
"  secured  creditor."    It  is  simply  an  un- 
completed process  to  obtain  payment.     It 
is  not  a  charge,  because  there  is  no  order 
upon  the  executors  to  pay  the  money. 
If  they  did  not  choose  to  pay  it  to  the  re- 
ceiver, they  could  not  be  attached  for  dis- 
obeying the  order.     It  is  quite  true  that 
you  could  by  proper  proceedings  obtain 
an  order    against    them.     It  would  be 
almost  as  of  course,  and  unless  they  could 
give  some  good  reason  for  not  paying,  I 
<Jare  say  they  would  have  to  pay  the  costs 
of  the  application.     But  still  the  property 
u  not  yet  the  judgment  creditors' ;  it  is 
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App. 

short  of  that.  They  have  not  got  an 
equitable  interest  in  the  property  as  dis- 
tinguished from  a  right  to  get  it  by  a 
process  which  is  not  yet  complete.  With- 
out going  through  the  cases,  it  appears  to 
me  upon  reflection  that  this  order  is  some- 
thing short  of  a  charge — something  short 
of  making  the  applicants  "  secured  cre- 
ditors "— jP^^r  V.  Pran^M  (19).  The 
order  not  constituting  a  charge  or  lien, 
the  notice  did  not  make  it  so.  I  am 
not  sorry  to  come  to  this  conclusion,  for 
it  strikes  me  that  this  is  an  attempt  to 
obtain  a  new-fashioned  charging  order. 
We  know  what  stop  orders  are ;  we  know 
what  charging  orders  are;  they  are 
governed  by  Acts  of  Parliament.  When 
the  learned  Judge  made  this  order,  I  am 
sure  that  the  very  last  thing  he  thought 
of  was  to  give  these  creditors  a  charge. 
An  attempt  has  been  made  to  get  a  new 
sort  of  charging  order  by  first  of  all 
having  a  receiver  appointed  ex  parte, 
which  is  very  irregular,  and  then  giving 
the  executors  notice  of  it,  so  as  to  obtain 
the  benefit  of  a  charging  order  by  a  new 
process  which  ought  not  to  be  encouraged. 
The  appeal  must  be  dismissed. 

BowEN,  L.J. — I  entirely  agree.  It 
seems  to  me  that  this  is  an  experiment — 
an  attempt  to  obtain  a  charge  in  a  -way 
which  was  never  intended  by  the  Acts  of 
Parliament.  The  creditor  sues  the  debtor. 
Having  sued  him,  and  discovered  that  he 
has  no  goods,  he  comes  to  the  Judge  at 
chambers,  and  ex  parte,  as  against  the 
debtor,  gets  an  order  for  a  receiver  to  re- 
ceive moneys  which  may  result  from  the 
sale  of  certain  property  in  the  residuary 
estate  in  which  he  is  interested  under  a 
will.  To  begin  with,  I  think  the  order 
was  very  improperly  obtained  ex  parte — 
I  do  not  mean  improperly  in  the  sense  of 
there  having  been  any  dishonest  intention  ; 
but,  as  a  matter  of  practice,  it  is  improper 
that  these  ex  parte  orders  should  be  made 
when  there  is  really  no  danger  nor  any 
circumstances  under  which  such  ex  parte 
orders  used  to  be  made  in  Chancery.  But 
still,  as  between  Taylor  k  Sons  and  Potts, 
the  order  is  good.  What,  then,  does  it 
amount  to )    It  seemd  to  me  that  it  does 

(19)  Law  Bep.  [1892]  2  Ch.  428. 
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In  re  Potts ;  ex  parte  Taylor  Jf'  Sans  (Bankr. 
not  amount  to  the  creation  of  an  equit- 
able interest  in  the  nature  of  a  charge 
upon  the  fund  in  question.  It  £a.lls  short 
of  that.  It  is  a  mere  direction  to  the  re- 
ceiver to  receive  and  pay  over  money 
to  the  creditors  when  he  does  receive  it. 
There  is  nothing  to  create  an  interest  in 
the  fund,  nor  could  such  an  interest,  as  it 
seems  to  me,  be  created  by  a  Judge  at 
chambers  in  this  way.  If  a  Judge  at 
chambers  is  to  create  a  charge  upon  pro- 
perty, the  least  that  would  be  required 
would  be  that  the  persons  in  whose  hands 
the  property  is,  and  upon  whom  he  is  to 
impose  a  burden  with  respect  to  that  pro- 
perty, should  be  parties  to  the  proceedings. 
It  seems  to  me  impossible  that  a  Judge 
can  create  a  charge  in  this  way  upon  pro- 
perty in  the  hands  of  a  third  person, 
which  that  third  person  has  to  deal  with, 
without  giving  him  the  opportunity  of 
appearing.  It  seems  to  me  it  is  exactly 
what  my  brother  lindley  has  described — 
namely,  a  step  in  the  proceeding,  but  not 
completed. 

Appeal  dismissed. 


Solicitors — Layton,  Sons  Sc  Lendoo,  for  appel- 
lants; the  Solicitor  to  the  Board  of  Trade, 
for  official  receiver. 


1893    (  ^^^^^^^  (appellant)  v.  the  hol- 

Feb     9    ]     ^^^^  DISTRICT  BOARD  OP  WORKS 

*  (   (respondents). 

Local  Government — Metropolis — Obstruc- 
tion ofCarriage-vxiy — Stall — Costermonger 
— Statute — Repeal  by  Implication — 57  Geo, 
3.  c,  xxix.  (Michael  Angela  Taylors  -4c«), 
s.  ^^— Metropolian  Streets  Act,  1867  (30 
d;  31  Vict,  c,  134),  s.  6 — Metropolitan 
Streets  Act  Amendment  Act,  1867  (31  Vict. 
c.  5),  s,  1. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  81.] 
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),  App. 

r  MURIETTA   AND  OTHERS  V.  THE 
1893.       \        SOUTH    AMERICAN  ETC.  COM- 

April  15.1      PANY  (wmited).  (deteeaxd 
(^     ANOTHER  claimants.) 

Interpleader — Relief  by  way  of—IfUmd 
of  Applicant  —  CoUusion — Order  LYIL 
rule  2,  clatbses  (a)  and  (6). 

Where  an  applicant  for  rduf  by  way  of 
interpleader,  alUiough  he  lays  no  daim  io 
any  specific  portion  of  the  sum  in  dispuUy 
has  yet  agreed  toith  one  of  the  ttco  opposing 
parties  to  do  what  he  legally  can  to  defeat 
the  claim  of  the  otiiery  he  so  far  ideiUijie$ 
himself  in  interest  as  to  come  mtJdn  the 
express  terms  of  Order  L  VII.  rule  2,  daww 
(6),  and  disentitles  himself  to  rdief  on  tk 
ground  of  coUusion. 

Collusion,  in  the  sense  in  fchich  U  is 
used  in  this  order,  does  not  necessarily 
involve  anything  morally  wrong,  hui^  uruler 
such  circumstances,  an  applicant  fails  to 
bring  himself  under  the  condition  by  tcAic^ 
alone  he  is  entitled  to  relief 

This  was  an  appeal  from  an  order  of 
Bruce,  J.,  at  chambers  directing  an  inter- 
pleader issue. 

The  action  out  of  which  these  proceed- 
ing arose  had  been  brought  by  the  plain- 
tiffs as  individuals  upon  an  agreement 
between  the  plaintiffs  and  the  defendants, 
dated  the  18th  of  March,  1892,  to  recover 
a  first  instalment  of  10,0001.  Negotia- 
tions were  at  that  time  already  on  foot 
with  the  view  to  effect  an  amalgamation 
between  the  company  of  Messrs.  Murietta 
&  Co.  and  the  South  American  Company, 
which  would  be  at  an  end  if  the  company 
of  Murietta  &  Co.  went  into  liquidation. 
One  of  the  terms  of  the  agreement  of  the 
18th  of  March  was,  in  effect,  that  if  the 
defendants  would  pay  certain  unsecured 
creditors  of  the  plaintiffs  some  100,000i., 
the  plaintiffs  would  influence  their  firm  to 
release  the  defendants  from  any  liabilities 
they  might  have  incurred  in  the  conrse  of 
the  negotiations  for  amalgamation.  Soon 
after  this  the  plaintifife'  company  west 
into  liquidation.  A  subsequent  agree- 
ment was  arrived  at  in  January,  1893,  by 
which  the  original  100,000^.  was  to  be 
reduced  by  20,000Z.  if  the  claims  of  the 
receivers  in  the  liquidation  could  be  re- 
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MurUtta  v.  South  American  4'0.  Company, 
sisted,  and  the  defendants  agreed  to  join 
the  plaintifi^  in  opposing  their  claims. 

The  claimants,  the  receivers,  gave  notice 
that  they  should  dispute  the  validity  of 
the  agreement,  upon  the  grounds  that 
it  amounted  to  a  fraudulent  preference. 
Upon  this  the  defendants  obtained,  under 
the  provisions  of  Order  LVII.,  the  inter- 
pleader issue,  the  subject  of  the  present 
appeal. 

Order  LVII.  rule  2  is  as  follows :  "  The 
applicant  must  satisfy  the  Court  or  a  Judge 
by  affidavit  or  otherwise — (a)  That  the  ap- 
plicant claims  no  interest  in  the  subject- 
matter  in  dispute  other  than  for  charges  or 
costs ;  and  (6)  That  the  applicant  does  not 
collude  with  any  of  the  claimants." 

Aahton,  for  the  claimants  (the  re- 
ceivers).— No  interpleader  issue  should 
have  been  directed,  and  the  claimants  are 
entitled  to  its  discharge  upon  the  grounds 
that  the  defendants  have  an  interest  in  the 
subject-matter,  and  have,  contrary  to  the 
provisions  of  Order  LVII.  rule  2  (&),  col- 
luded* with  the  defendants.  By  defeating 
the  receiver's  claim  one  of  the  parties  will 
become  entitled  to  a  large  sum,  which 
they  will  be  at  liberty  to  retain — Tucker 
V.  Morris  (1). 

Bremner,  for  the  defendants  (the  appli- 
cants for  the  order). — The  South  Ameri- 
can Company  are  entitled  to  protection. 
They  object  to  being  called  upon  to  pay 
twice  over.  It  might  be  that,  if  they  paid 
the  plaintiffs,  the  receiver  could  after- 
wards claim  the  same  sum  from  them. 
Rule  3  of  Order  LVII.  provides  that 
"  the  applicant  shall  not  be  disentitled  to 
relief  by  reason  only  that  the  titles  of 
the  claimants  have  not  a  common  origin, 
but  are  adverse  to  and  independent  of  one 
another."  ^  It  is  admitted  that  when  a 
I»rty  is  indemnified  he  cannot  come  to 
the  Court  for  protection.  But  there  is 
no  indemnity  here.  It  is  submitted  that 
both  objections  as  to  interest  and  collusion 
piust  fell,  and  that  the  present  case  is  one 
m  which  the  Court  will  afford  the  defen- 
dants protection. 

ra<«  Lee,  for  the  plaintiffs. — Messrs. 
Murietta  are  but  indirectly  interested. 
Of  course,  when  there  are  three  sets  of 

(1)  1  Cr.  &  M.  73 ;  2  Law  J.  Rep  Exch.  1. 
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parties  before  the  Court  one  must  not 
throw  his  weight  into  the  scale  in  favour 
of  either  of  the  others  ;  but  if  the  order 
stands,  the  plaintiffs  can  be  dismissed,  and 
the  money  ordered  into  Court. 

Wills,  J. — I  am  of  opinion  that  the 
claimant  is  entitled  to  an  order  dismissing 
the  application  for  an  interpleader,  upon 
the  short  ground  that  the  applicants  have 
disentitled  themselves  to  an  interpleader 
order  by  their  own  conduct.  The  rule 
provides  that  the  applicant  must  satisfy 
the  Court  that  he  has  no  claim  or  no 
interest  in  the  subject-matter  in  dispute, 
and  that  he  does  not  collude  with  any  of 
the  claimants.  In  one  sense  it  may  be 
said  I  that  here  the  applicant  has  no  in- 
terest in  the  subject-matter  in  dispute, 
because  he  lays  no  claim  to  any  specific 
portion  of  it;  but  he  does  possess  this 
very  substantial  interest  in  it,  that  if  one 
party  succeed,  he  will  have  to  pay  10,000^., 
and  ultimately  nearly  100,000/.;  whilst  if 
the  other  party  succeed,  he  will  have  to 
pay  very  much  less,  perhaps  8,000Z.  and 
80,000^.  Therefore,  to  the  extent  of  the 
difference  between  these  two  larger  sums, 
he  is  very  much  interested  in  the  subject- 
matter,  because  in  the  event  of  one 
party  succeeding  he  is  entitled  to  a  large 
amount  which  he  may  keep  for  himself. 
But  perhaps  the  stronger  ground  is  that 
there  has  been  collusion  within  the  mean- 
ing of  the  rule.  The  applicant  has  made 
an  agreement  with  one  of  the  parties,  by 
which  he  has  bound  himself  to  do  every- 
thing he  legally  can  to  defeat  the  claim 
of  the  receiver.  Can  it  be  said  under 
those  circumstances  that  he  does  not  col- 
lude with  the  Muriettas  ?  Colluding  may 
be  said  to  be  an  equivalent  for  pla3dng 
the  same  game.  That  is  the  literal  mean- 
ing of  the  word.  Here  the  applicant  has 
identified  himself  in  interest — he  has 
a  strong  interest  that  one  side  should 
succeed  rather  than  the  other.  In  my 
opinion  one  of  the  things  intended  when 
these  rules  were  drawn  was  that  the  stake- 
holder who  claimed  the  benefit  of  the  Act 
should  be  in  a  real  position  of  impartiality 
between  the  parties.  It  is  impossible,  of 
course,  to  control  human  nature  and  the 
natursd  affinities  of  men  for  people  they 
know,   and  whom  they  may  like  or  dis- 


Digitized  by 


Google 


398 


aUEEN-S  BENCH  DIVISION. 


[N. 


Jfiirietta  t.  South  American  ^c,  Compamy, 
like  ;  but  in  the  present  case  there  is  some- 
thing very  tangible  to  lay  hold  of,  which 
does  not  depend  upon  any  consideration 
of  that  kind,  and  which,  in  my  opinion, 
the  rule  intended  to  exclude.  Where  the 
applicant  for  relief  has  bound  himself  to 
the  other  party  by  an  agreement,  for 
which  the  consideration  is  very  large  in 
point  of  money — amongst  other  things,  to 
do  whatever  he  properly  can  to  defeat  the 
claim  of  the  receivers,  he  is,  under  the 
express  words  of  the  rule,  colluding  with 
one  of  the  parties,  and  fails  to  bring  him- 
self under  the  condition  by  which  alone 
he  can  have  relief.  I  am,  therefore,  of 
opinion  that  the  proper  order  is  that  the 
application  for  interpleader  be  dismissed 
aimpliciter. 

Charles,  J. — I  am  of  the  same  opinion. 
The  applicant  for  an  interpleader  must 
satisfy  the  Court,  amongst  other  things, 
first,  that  he  claims  no  interest  in  the 
subject-matter  in  dispute ;  and  secondly, 
that  he  does  not  collude  with  any  of  the 
claimants.  It  appears  tolerably  plain  to 
me  that  the  applicant,  by  virtue  of  the 
agreement  of  January,  1893,  is,  in  point 
of  £a.ct,  claiming  an  interest  in  this  sub- 
ject-matter. In  one  event  he  will  be  able 
to  keep  a  large  part  of  it  for  himself,  in 
the  other  he  wiU  have  to  hand  the  whole 
of  it  over  to  the  claimants.  Under  these 
circumstances,  it  seems  to  me,  he  claims 
an  interest  in  the  subject-matter.  I  agree 
that  there  is  another  ground,  which  is, 
that  he  colludes  with  one  of  the  claimants. 
Collusion,  in  the  sense  in  which  it  is  used 
in  this  Order,  does  not  necessarily  entail 
anjrthing  morally  wrong,  although  the 
word  has  acquired  a  meaning  generally 
associated  with  something  morally  wrong. 
I  say  this  because  the  authorities  have 
decided  that  giving  an  indemnity  amounts 
to  collusion  within  the  meaning  of  the 
Interpleader  Acts,  and  that  is  an  act 
which,  in  many  cases,  undoubtedly  is  not 
in  any  sense  a  morally  wrong  thing  to  do 
Therefore  it  seems  to  me  that  the  word 
in  the  interpleader  order  has  its  logical 
signification,  that  the  applicant,  to  use  the 
language  of  my  learned  brother,  must  not 
play  the  same  game  as  one  of  the  parties. 
Here  he  has  bound  himself  by  agreement 
to  play  the  game  of  the  Muriettas,  and  it 


is  quite  obvious  that  he  has  bound  himself 
in  that  sense ;  the  trial  between  the  two 
claimants  is  no  longer  a  contest  between 
two  claimants  whom  the  stakeholders 
leave  to  light  out  their  disputes,  not  inte^ 
fering  in  any  way,  but  it  is  a  contest  in 
which  one  of  those  combatants  has  the 
weight,  interest,  and  influence  of  the  ap- 
plicant himself.  That  seems  to  me  to 
amount  to  collusion.  The  giving  an 
indemnity  has  been  held  to  be  collusion, 
and  so  the  making  of  this  agreement 
with  that  term  in  it  (whether  it  be 
morally  a  right  or  wrong  term)  seems  to 
me  to  be  a  collusion  by  the  applicant  witli 
Messrs.  Murietta,  and,  that  being  so,  he 
cannot  apply  under  Order  LVII.  rule  2. 
Appeal  allowed.     Order  discharged. 

The  defendants  appealed. 
April   24. — The  appeal  was  dismissed 
by  the  consent  of  the  parties. 


Solicitors— Waltons,  Johnson  &  Bubb,  for  plain- 
tiffs ;  Slaughter  &  May,  for  defendants; 
Linklaters,  for  claimants. 


3.    ■) 
14.) 


DELOBBEL   FLIPO  V,  VAKTT. 


1893. 

April 

Practice —  Counter-claim —  "  Action"— 
Remittal  to  County  Court — County  Courts 
Act,  1888  (51  <fc  52  Vict,  c.  43),  e.  66- 
Judicature  Act,  1873  (36  d&  37  Vict,c,  66), 
«.  100. 

The  County  Courts  Act,  1888,  s.  66, 
enacts  that  "  It  shall  be  laufvl  for  any 
person  against  whom  an  action  of  Uni  i* 
brought  in  the  High  Court  to  make  «» 
affidavit  that  Hie  plaintiff  has  no  msil^ 
means  of  paying  the  costs  of  the  defendant 
should  a  verdict  be  not  found  for  the  plain- 
tiff; and  thereupon  a  Judge  of  the  Sigh 
Court  shall  have  power  to  make  an  offdff 
that,  uidess  the  plaintiff  shaU,  wi^in  a 
time  to  be  therein  m^entioned,  give  full  secu- 
rity for  the  defendant's  costs  to  the  saiisfo^ 
tion  of  one  of  the  Masters  of  the  Suprena 
Court,  or  satisfy  a  Judge  of  the  High  Gcwi 
that  he  has  a  cause  of  action  fit  to  be  pro- 
secuted  in  the  High  Court,  all  prooeedingi 


Digitized  by 


Google 


MICHAELMAS  1892  to  MICHAELMAS  1893. 


Vol.  62.] 

Iklolbel  Flipo  v.  Varty, 
in  the  action  shall  he  stayed^  or  in  the  event 
of  the  plaintiff  being  unable  or  untmlling 
to  give  such  security^  or  failing  to  satisfy 
as  aforesaid,  t/iat  the  action  be  remitted  for 
tried  before  a  Court  to  be  na/med  in  ifie 
order,  and  thereupon  the  plaintiff  sliall 
lodge  the  original  writ  and  tfie  order  with 
the  Registrar  of  such  Court,  who  shall  ap- 
point a  day  for  the  trial  of  the  action, 
notice  whereof  shall  be  sent  by  post  or  otJier- 
wise  by  the  Registrar  to  both  parties  or  tlieir 
solicitors  " : — Held,  by  the  Divisional  Court 
(Wills,  J.,  and  Charles,  J.),  that  this 
section  could  not  he  made  to  apply  to  a  de- 
fendant with  a  counter-claim,  altliough  the 
issus  raised  by  the  counter-claim  was  the 
only  issue  left  for  trial  in  the  action. 

Appeal  from,  a  Master,  referred  by 
Kennedy,  J.,  at  chambers  to  the  Divi- 
sional Court. 

The  plaintiff  claimed  in  his  action  against 
the  defendant  upon  a  contract  for  goods 
sold.  The  defendant  delivered  a  de- 
fence, with  a  counter-claim  for  commis- 
sions on  sale  and  also  for  slander. 
The  defendant  having,  since  the  writ  was 
issued,  become  bankrupt,  the  trustee  in 
bankruptcy  obtained  a  stay  as  to  the  claim 
in  the  action.  The  only  issue  left  for  trial, 
therefore,  was  the  counter-claim  of  the 
defendant  for  slander.  The  plaintiff  there- 
upon made  an  affidavit  that  the  defendant 
had  no  visible  means  of  paying  the  costs 
of  the  trial  of  that  issue,  and  asked  that 
he  should  give  security  for  such  costs,  or 
that  the  proceedings  on  the  counter-claim 
should  be  stayed  or  remitted  to  a  County 
Court  under  the  terms  of  section  66  of 
the  County  Courts  Act,  1888.  The 
Master  declined  to  make  any  such  order, 
on  the  ground  that  it  only  applied  to 
plaintiffs.  The  plaintiff  appealed  to  the 
Judge,  who  referred  the  matter  to  this 
Court. 

C,E,  Jones,  for  the  appellant,  the  plain- 
tiff in  the  action. — A  counter-claim  is 
equivalent  to  a  separate  action,  or,  at 
least,  it  must  be  treated  as  such  in  respect 
of  the  proceedings  upon  it — McGowan  v. 
^iddkton  (1)  and  Sykea  v.  Sacerdoti  (2). 

,  (1)  52  Law  J.  Rep.    Q.B.   866;   Law  Rep. 

UQ.B.D.464. 

,  (2)  54  Law  J.  Rep.  Q.B.    660;  Law    Rep. 
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By  section  100  of  the  Judicature  Act, 
1873  :  "  In  the  construction  of  the  Act" 
"  action  "  is  to  mean  "  a  civil  proceeding 
commenced  by  a  writ,  or  in  such  other 
manner  as  may  be  prescribed  by  Rules  of 
Court."  A  counter-claim  comes  under  the 
second  head.  The  word  "plaintiff"  in 
Order  XXII.  rule  7,  referring  to  accept- 
ance of  money  in  Court,  has  been  held  to 
include  a  defendant  who  has  a  counter- 
claim ;  so  also  has  a  defendant  setting  up  a 
counter-claim  been  required  to  give  security 
for  costs  under  the  general  rule  in  the 
High  Court,  Order  LXV.  rule  6—Sykes  v. 
Sacerdoti  (2).  As  to  The  Queen  v.  The 
Judge  of  the  City  of  London  Court  (3), 
that  applies  only  to  remittals  under  sec- 
tion 66  of  the  County  Courts  Act,  1888, 
and  is  limited  to  the  facts  of  that  case. 
So  far  as  the  issues  left  for  trial,  the  de- 
fendant is  the  only  person  who  can  come 
under  the  head  of  plaintiff;  and,  if  so,  he 
comes  within  the  liability  imposed  by  sec- 
tion 66  of  the  County  Courts  Act  on 
plaintiffs  without  visible  means. 

C,  Rose-Innes,  for  the  respondent,  was 
not  called  upon. 

Wills,  J. — The  Act  of  Parliament  in 
question,  the  County  Courts  Act,  1888, 
gives  us  no  jurisdiction  to  hold  that, 
under  this  section  66,  a  defendant  who  sets 
up  a  counter-claim  may  be  treated  as  a 
plaintiff.  The  requirements  of  that  section 
involve  the  lodging  of  a  writ  with  tho 
Registrar  of  the  Court  to  which  the  ac- 
tion might  be  remitted.  This  could  not 
be  made  to  apply  to  any  possible  proceed- 
ing by  a  defendant.  The  cases  cited  refer 
only  to  the  construction  of  rules  in  carry- 
ing out  High  Comt  procedure. 

Charles,  J. — I  am  of  the  same  opinion. 
Appeal  dismissed. 


Solicitors — W.   Morley,    for   appellant;    Rose- 
Innes  k  Co.,  for  respondent. 


(8)  60  Law  J.  Rep.  Q.B.  676;    Law  Rep. 
ri891]  2  Q.B.  71. 
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MARTiy   V,  TOUKINSON. 


1893 
May 

Parliament — Election — Returning  Offi- 
cer*8  Charges — Taocation  by  One  Candi- 
date— Disallowances  by  Registrar — Posi- 
tion of  Candidate  not  party  to  Taxation 
— Parliamentary  Elections  {Returning 
Officers)  Act,  1875  (38  d&  39  Vict.  c.  84), 
ss.  2,  3,  and  4. 

A  taxation  of  a  returning  offi^xr^s  cfiarges 
at  a  Parliamentary  election^  under  section 
4  of  the  Parliamentary  Elections  {Return^ 
ing  Officers)  Act,  1875,  enures  for  Hie 
benefit  of  all  the  candidates  at  such  election, 
wlieih^  parties  to  tJie  taxation  or  not. 
M.  and  S.  were  opposing  candidates  at  a 
Parliameniary  election,  and  in  pursuance 
of  the  above  statute  deposited  vnth  the  re- 
turning officer  a  sum  of  350Z.  each  a^  secu- 
rity for  his  charges  in  connection  with  Hhs 
election.  M.  was  elected.  In  due  course 
the  returning  officer's  bill  of  charges  wa^ 
sent  both  to  M.  and  S.  M.  accepted  these 
charges  as  correct,  and  received  from  the 
returnitig  officer  the  balance  of  his  deposit 
after  deducting  one  ludf  of  such  bill.  Two 
days  afterwards  S.,  wlio  was  dissatisfied 
with  the  am^ount  of  ths  charges^  had  the  bill 
taxed,  and  in  the  result  a  considerable  de- 
duction was  mxide  from  the  bill : — Held, 
that  M.  had  done  nothing  to  disentitle  him- 
self to  the  benefit  of  his  share  of  these  de- 
ductions, and  that  the  fact  that  he  was  no 
party  to  the  taxation  did  not  prevent  his 
taking  advantage  of  sudh  taxation. 

This  was  an  appeal  from  a  judgment  of 
Sir  Richard  Harington,  sitting  as  Judge 
of  the  County  Court,  Kidderminster,  in 
favour  of  the  defendant.  The  following 
were  the  material  facts  of  the  case  : 

The  action  was  brought  by  the  success- 
ful candidate  for  one  of  the  divisions  of 
the  county  of  Worcester  at  the  Parliamen- 
tary election  in  1892  against  the  defendant, 
as  high  sheriff,  to  recover  a  sum  which  he 
alleged  the  sheriff  was  bound  to  return  to 
him  under  the  following  circ\imstances  : 

The  only  two  candidates  at  the  election 
were  the  plaintiff'  and  a  Mr.  Stephens, 
from  whom  the  defendant,  as  returning 
officer,  required  security  to  the  amount  of 
700^.,  under  the  provisions  of  section  3  of 
38  k  39  Yict.    c.  84,  apportioning  the 


amount  between  the  two  candidates 
equally.  The  security  was  given  accord- 
ingly in  the  manner  pointed  out  by  sab- 
section  5  of  the  same  section,  to  wit,  by 
the  deposit  by  each  of  the  two  candidates 
in  the  hands  of  the  sheriff  of  the  sum  of 
350/. 

After  the  election  was  over  an  aceorait 
of  the  sheriff's  charges  was  transmitted 
by  Messrs.  Hughes  &  Brown,  the  imder- 
sheriffs,  to  the  plaintiff's  solicitor,  Mr. 
Collis,  on  the  2nd  of  August,  1892.  To 
this  Mr.  Collis  took  some  ezceptioDs, 
but  on  receiving  a  letter,  dated  the  4th  of 
August,  1892,  from  the  undersheriffs 
justifying  those  charges,  he  wrote  on  the 
following  day  :  "  After  having  read  your 
letter  of  yesterday's  date,  I  am  satisfied 
with  your  explanations,  and  you  can  send 
me  the  difference  between  the  one  moiety 
of  your  charges  and  the  350/.  deposited." 

The  cheque  for  this  amount  was  accord- 
ingly sent,  and  a  receipt  given  for  it. 

Between  this  date  and  the  25th  of 
August  Mr.  Stephens,  the  unsuccessful 
candidate,  had  through  his  solicitor  taken 
the  steps  pointed  out  by  section  4  of  the 
Act  to  get  the  sheriff's  bill  as  against  him- 
self taxed.  The  duty  of  taxing  was  de- 
puted to  one  of  the  Registrars  of  the 
County  Court,  who  taxed  off  66i.  from  the 
total  of  the  bill.  One  item  for  20/., 
"  for  all  other  expenses,"  was  disallowed 
on  account  of  the  default  of  the  returning 
officer  in  not  giving  details  of  or  producing 
vouchers  for  the  expenditure  at  the  time 
of  the  taxation.  The  other  disallowances 
consisted  of  various  items  for  printing 
and  advertising,  and  were  disallowed  by 
the  Taxing  Officer,  not  because  the  dis- 
bursements had  not  been  actually  made, 
but  because  they  were,  in  his  opinion, 
intended  to  be  covered  by  other  items  in 
the  schedule. 

The  plaintiff  was  no  party  to  this  taxa- 
tion, but  his  solicitor,  who  had  heard  of 
the  result  of  the  taxation,  wrote  a  letter 
on  the  1st  of  September,  1893,  claiming 
to  have  returned  to  him  the  difference 
between  the  sum  already  paid  to  him  and 
one  moiety  of  the  amount  taxed  off.  The 
question  raised  in  the  action  was  whether 
the  taxation  enured  for  the  benefit  of  the 
plaintiff,  who  was  no  party  to  it,  and  ob- 
liged the  defendant  to  refund  to  him  a 
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sum  equal  to  the  amount  which  the  Taxing 
Officer  on   the  evidence  before  him  held 
that  be  was  bound  to  refund  to  the  un- 
successful candidate. 

The  County  Court  Judge  held  that  the 
plaintiff  was  not  entitled  to  the  benefit  of 
a  taxation  to  which  he  was  no  party; 
that  as  regards  the  20^.  there  was  no  evi- 
dence it  was  paid  under  a  mistake  of  &uct ; 
and  that  if  that  sum  as  well  as  the  other 
items  were  illegal  payments,  they  were 
paid  under  a  mistake  of  law,  and  could  not 
be  recovered  back.  Judgment  was  ac- 
cordingly entered  for  the  defendant. 

The  plaintiff  appealed  (1). 

(1)  The  Parliamentary  Elections  (Returning 
Officers)  Act,  1875  (38  &39  Vict.  c.  84),  s.  2,  pro- 
vides that  ^  the  returning  officer  at  an  election 
shall  be  entitled  to  his  reasonable  charges,  nob 
exceeding  the  sums  mentioned  in  the  1st 
schedule  to  this  Act,  in  respect  of  services  and 
expenses  of  the  several  kinds  mentioned  in  the 
said  schedule,  which  have  been  properly  ren- 
dered or  incurred  by  him  for  the  purposes  of  the 
election.  The  amount  of  such  charges  shall  be 
paid  by  the  candidates  at  the  election  in  equal 
several  shares.  ...  A  returning  officer  shall  not 
be  entitled  to  payment  for  any  other  services  or 
expenses,  or  at  any  greater  rates  than  as  in  the 
said  schedule  mentioned,  any  law  or  usage  to 
the  contrary  notwithstanding.  By  section  3, 
"  the  returning  officer  .  .  .  may  require  security 
to  be  given  for  the  charges.  .  .  .'* 

Sub-section  5:  "Security  may  be  given  by 
deposit  of  any  legal  tender,  or  of  notes  of  any 
bank,  &c."  Sub-section  6 :  "  The  balance  (if  any) 
of  a  deposit  beyond  the  amount  to  which  the 
returning  officer  is  entitled  in  respect  of  any 
candidate  shall  be  repaid  to  the  person  or 
persons  by  whom  the  deposit  was  made." 

Section  4:  "Within  twenty-one  days  after 
the  day  on  which  the  return  is  made  of  the 
persons  elected  at  the  election,  the  returning 
officer  shall  transmit  to  every  candidate  or  other 
persons  from  whom  he  claims  payment,  either 
out  of  any  deposit  or  otherwise,  of  any  charges 
in  respect  of  the  election  ...  a  detailed  ac- 
count, shewing  the  amount  of  all  the  charges 
claimed  by  the  returning  officer  in  respect  of 
the  election,  and  the  share  thereof  which  he 
claims  from  the  person  to  whom  the  account  is 
transmitted.  He  shall  annex  to  the  account  a 
notice  of  the  place  where  the  vouchers  relating 
^  the  account  may  be  seen.  ...  If  the  person 
from  whom  payment  is  claimed  objects  to  any 
part  of  the  claim,  he  may  at  any  time  within 
fourteen  days  from  the  time  when  the  account 
is  transmitted  to  him  apply  ...  for  a  taxation 
of  the  account  to  the  County  Court.  .  .  .  The 
Court  may  depute  any  of  its  powers  or  duties 
luider  this  Act  to  the  Registrar.  .  .  ." 
The  Ist  schedule  shews  **th6  maximam 
Vol.  62.--Q.B. 
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Bosanquet,  Q.C.,  and  ^S^.  ITicket/,  for  the 
plaintiff. — The  plaintiff  is  clearly  entitled 
to  recover  these  overcharges.  The  fact 
that  he  was  not  a  party  to  the  taxation 
does  not  affect  his  position,  as  the  taxation 
enured  for  the  benefit  of  both  candidates 
alike.  The  returning  officer  was,  in  the 
position  of  public  officer,  entitled  only  to 
retain  out  of  the  deposit  money  such 
charges  as  he  was  properly  entitled  to 
under  the  statute,  and  in  no  sense  there- 
fore can  payments  beyond  those  be  pro- 
perly termed  voluntary  payments.  [They 
were  stopped  by  the  Court.] 

*^elfj  Q.C,  and  B.  H.  Ampkletty  for  the 
defendant. — ^The  defendant  cannot  be 
called  upon  to  refund  moneys  voluntarily 
paid  by  the  plaintiff,  nor  is  he  entitled  to 
the  benefit  of  a  hostile  taxation  to  which 
he  was  in  no  sense  a  party.  To  hold 
otherwise  might  be  very  unjust  to  the 
returning  officer.  The  item,  for  instance, 
of  201. ,  which  was  disallowed  because  de- 
tailed vouchers  were  not  produced  at  the 
taxation,  was  clearly  in  the  nature  of  a 
nonsuit ;  non  constat,  but  that  the  vouchers 
might  not  have  been  produced  if  the 
plaintiff  had  thought  fit  to  have  a  separate 
taxation.  The  words  of  section  2,  "  the 
amount  of  such  charges  shall  be  paid  by 
the  candidates  at  the  election  in  equal 
several  shares,"  shew  that  the  debts  are 
quite  distinct,  and  the  party  who  objects 
to  any  of  the  charges  should  apply  to  have 
the  account  taxed  under  the  provisions  of 
section  4.  The  statute  contemplates,  if 
necessary,  separate  taxation  at  the  instance 
of  any  of  the  candidates,  and  the  bill,  as 
taxed,  would  not  necessarily  be  the  same. 
Vouchers,  for  instance,  not  produced  at  one 
taxation  might  be  forthcoming  at  the  next, 
and  sums  consequently  disallowed  in  one 
case  would  be  properly  allowed  in  another. 
Moreover,  the  accounts  need  not  neces- 
sarily be  taxed  before  the  same  Registrars, 

charges  to  be  made  by  the  returning  officer; 
but  the  charges  are  in  no  case  to  exceed  the 
suois  actually  and  necessarily  paid  or  payable.*' 
The  amount  of  these  charges  and  the  matters  in 
respect  of  which  they  are  to  be  made  are  fully 
detailed  in  the  schedule,  with  the  exception  of 
the  last  item,  which  is  in  these  terms:  *'For 
all  other  expenses,"  to  which  is  appended  a 
scale,  varying  with  the  size  of  the  constituency, 
and  which  in  the  present  case  would  be  a  sum 
not  exceeding  20^. 

3F 


Digitized  by 


Google 


402 


QUEEN'S  BENCH  DIVISION. 


[X.S. 


Martin  v.  Tomkinson. 


who  might  take  diflferent  views  of  what 
were  illegal  and  what  were  legal  charges. 
These  were  voluntary  payments,  made 
after  a  full  investigation  of  the  fieicts,  or 
after  the  plaintiff  had  waived  any  such 
investigation.  There  was  therefore  really 
no  mistake  of  fact;  and  if  there  was  a 
mistake  at  all,  it  was  a  mistake  of  law, 
such  as  would  disentitle  the  plaintiff  to 
recover.  The  fact  that  the  returning 
officer  was  a  public  officer  can  make  no 
difference,  as  the  moneys  were  not  claimed 
under  compulsion,  and  the  plaintiff  could, 
if  he  had  desired,  have  challenged  the 
figures  in  the  account.  He  elected,  how- 
ever, not  to  do  so,  and  cannot  now  com- 
plain. **  The  safest  rule,"  says  Chief  Baron 
Lord  Abinger,  in  Kelli/  v.  Solari  (2), 
"  however,  is  that  if  the  party  makes  the 
payment  with  full  knowl^ge  of  the  facts, 
although  under  ignorance  of  law,  there 
being  no  fraud  on  the  other  side,  he  can- 
not recover  it  back  again.  There  may 
be  also  cases  in  which,  although  he  might 
by  investigation  learn  the  state  of  the 
facts  more  accurately,  he  declines  to  do 
so,  and  chooses  to  pay  the  money  notwith- 
standing. In  that  case  there  can  be  no 
doubt  that  he  is  equally  bound."  [They 
cited  also  Brisbane  v.  Bacrea  (3).] 

Bosanquety  Q»G.f  was  not  called  upon  to 
reply. 

Williams,  J. — We  are  both  of  opinion 
that  the  judgment  of  the  County  Court 
Judge  was  wrong.  I  agree  that  the  debt 
due  from  the  returning  officer  to  each 
candidate  for  the  balance  of  the  deposit 
is  a  several  debt.  Under  these  circum- 
stances it  cannot  be  said  that  each  one  of 
the  candidates  is  responsible  for  his  pro- 
portion of  one  debt ;  the  debts  are  sepa- 
rate. Notwithstanding  this,  the  statute 
supplies  the  measure  of  the  debt,  which 
is  that  each  of  the  responsible  parties 
shall  pay  the  proportion  of  expenses. 
Then  section  3,  sub-section  6,  of  38  <fe  39 
Vict.  c.  84  provides  for  the  balance  of  a 
deposit  beyond  the  amount  to  which  the 
returning  officer  is  entitled  being  repaid 
to  the  person  by  whom  the  deposit  is 
made.  There  is  a  statutory  obligation 
relating  to  this  matter.     There  has  been 

(2)  9  Mee.  &  W.  57. 

(3)  6  Taunt.  143. 


some  argument  to  shew  that,  from  vbat 
passed   between  the  plaintiff's  solicitois 
and  the  returning  officer,  the  plaintiiTfaas 
waived  any  right    he    might  otherw^ 
have  had  to  be  repaid.     In  my  opinion 
there  was  nothing  which  could  be  said  to 
amount  to  any  such  waiver.    Indeed,  I 
think  there  could  be  no  waiver  on  tiie 
part  of  the  plaintiff*;   for  the  returning 
officer  holds    the    deposit    as  retuming 
officer ;  his  duty  is  to  return  the  balance, 
and  to  retain  only  the  amount  of  the 
charges  to  which  he  is  legally  entitled. 
It  seems  to  me  that  none  of  the  autho- 
rities which  decide  that  voluntary  payments 
made  under  some  mistake  of  law  cannot  be 
recovered  back  have  any  application  here. 
Payments  or  allowances  in  the  case  of 
public  officers  are  never  treated  as  volnn- 
tary.     As  soon  as  it  was  discovered  that 
the  returning  officer  had  made  charges  to 
which  he  was  not  legally  entitled,  he  was 
bound  to  return  such  charges.     It  has 
been  argued  that  there  was  nothing  be- 
fore  the  County  Court  Judge  to  shew 
that  the  returning  officer  ever  did  retain 
anything  beyond  what  he  was  entitled  to, 
and  that  the  taxation   came  under  the 
principle  of  res  inter  alios  acta.    But  I  do 
not  think  the  statute  ever  intended  that 
where  there  were  several  candidates  there 
should  be  several  taxations,  or  that  only 
such  candidates  as  taxed  could  take  the 
benefit  of  the  taxation.     It  seems  to  me 
.  that  any  candidate  can  take  the  benefit 
of  a  taxation  whether  made  at  his  in- 
stance or  not,   and   that  the  returning 
officer  is  bound  to  return  a  sum  which 
has  been  discovered  to   be  in  excess  of 
that  to  which  he  is  entitled.     The  plain- 
tiff, therefore,  can,  I  think,  take  advan- 
tage of  the  taxation,  though  no  party  to 
it.     It  has  been  suggested  that  the  true 
effect  of   the  taxation  was  not  a  final 
judgment,  but  was  merely  judgment  of 
nonsuit.     That  is  not  so  at  all,  for  with 
the  exception  of  the  item  of  20/.,  it  is 
plain  the    charges  were  illegal,   because 
they  were  included  under  other  items.  And 
as  regards  the  20/.,  unless  the  vouchers 
were  shewn  to  be  in  existence,  the  proper 
conclusion,  I  think,  was  to  hold  they  did 
not  exist.     The  charges  having  been  held 
to  be  illegal  when  taxed,  the  returning 
officer  is  b^und  to  deduct  the  amount  of 
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the  deductions  from  the  total  of  his  ac- 
count, and  allow  each  party  to  have  the 
benefit  of  them.     This  appeal  must  be 
allowed. 

Bruce,  J. — I  am  of  the  same  opinion. 
The  cases  referred  to  of  voluntary  pay- 
ments have  no  application  here.  The  re- 
turning officer  is  under  a  statutory  obliga- 
tion to  repay  the  balance  of  deposit  due 
to  each  candidate.  That  balance  is  the 
amount  left  after  deducting  the  proper  and 
legal  expenses  of  the  returning  officer. 
The  statute  is  very  particular  that  where 
taxation  takes  place  the  duty  of  the  tax- 
ing officer  is  to  tax  the  amount  of  the 
whole  of  the  expenses  of  the  returning 
officer.  As  soon  as  the  amount  has  been 
properly  determined,  the  returning  officer 
is  obliged  to  return  the  balance ;  and,  that 
being  so,  the  appellant  was  entitled  to 
recover  the  amount  sued  for. 

Appeal  allowed. 

Solidtors— Walker,  Son  8c  Field,  agents  for 
C.  Herbert  CoUis,  Stourbridge,  for  appellant ; 
Greenfield  k  CrackneU,  agents  for  Hughes  & 
Brown,  Worcester,  for  respondent. 
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1893.      *)      FIRTH   AKD   SONS  V,   PALMER 
April  24.  )  AND  DE   LAS   RIVA8. 

Practice — Appearance  under  Protest — 
Foreign  JDeferidant. 

A  person  who  is  served  with  a  writ  of 
summons,  and  who  enters  an  appearance 
under  protest,  does  not  thereby/  waive  his 
right  to  object  to  the  jurisdiction. 

This  was  a  motion  on  the  part  of  the 
defendant  De  las  Bivas  to  set  aside  an 
order  of  Kennedy,  J.,  at  chambers,  and  to 
set  aside  the  service  of  the  notice  of  a  writ, 
the  appearance,  and  all  proceedings  sub- 
sequent to  the  issue  of  the  writ. 

The  action  was  brought  against  the 
defendants,  Sir  Charles  Mark  Palmer  and 
Jose  Maria  Martinez  de  las  Rivas,  to 
recover  a  sum  of  money  alleged  to  be  due 
upon  a  contract  for  the  supply  of  materials 
for  the  manu&cture  of  cannon  by  the 


plaintiffit  to  the  defendants,  who  had 
themselves  contracted  to  supply  cannon 
to  the  Spanish  Government.  The  defen- 
dant Palmer  was  a  British  subject,  and 
had  a  place  of  business  within  the  juris- 
diction. The  defendant  De  las  Bivas  was 
a  Spanish  subject,  and  had  no  place  of 
business  within  the  jurisdiction,  but  carried 
on  business  in  partnership  with  the  defen- 
dant Palmer.  The  contract,  which  was  in 
French,  was  made  in  Bilbao,  and  provided 
that  the  defendants  should  have  the  option 
of  taking  delivery  at  Jarrow  or  Bilbao, 
and  of  making  payment  in  London  or 
Paris ;  and  they  elected  to  take  deliveries 
at  Bilbao  and  to  make  payment  at  Paris. 

On  the  25th  of  February,  1893,  the 
plaintiffs  obtained  leave,  upon  an  ex  parte 
application  at  chambers,  to  issue  a  con- 
current writ  of.  summons  against  the  de- 
fendant De  las  Bivas,  and  to  serve  notice 
of  the  concurrent  writ  upon  him  at  Bilbao. 

On  the  1st  of  March  the  defendant 
Palmer  appeared  to  the  ^vrit ;  and!  on  the 
3rd  of  March  notice  of  the  concurrent  writ 
was  served  upon  the  defendant  De  las 
Bivas. 

On  the  16th  of  March  an  appearance 
under  protest  was  entered  for  the  defen- 
dant De  las  Bivas,  the  following  memo- 
randum or  notification  being  written  on 
the  margin  of  the  appearance  :  **  N.B. — 
This  appearance  is  entered  under  protest, 
in  order  to  preserve  the  defendant  Mar- 
tinez de  las  Bivas'  right  to  object  to  the 
jurisdiction." 

The  defendant  De  las  Bivas  now  moved 
to  set  aside  the  order  made  at  chambers,, 
and  all  proceedings  pursuant  thereto. 

Lawson  Walton,  C.(7.,and  Scott  Fox,  for 
the  defendant. 

Danckwerts,  for  the  plaintiffs. — It  is 
submitted  that  this  is  a  good  appearance. 
The  words  "  under  protest "  entered  on 
the  appearance  have  no  effect,  for  the  de- 
fendant does  not  come  under  Order 
XLVIII.  a,  rule  7,  which  provides  that 
where  a  person  is  sued  as  a  partner,  he 
may  appear  under  protest  and  deny  that 
he  is  a  partner.  There  is  no  other  case 
in  which  it  is  possible  to  appear  under 
protest,  and  therefore  this  appearance  is 
good,  and  precludes  the  defendant  from 
objecting  to  the  jurisdiction. 
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Wills,  J. — ^This  application  must  be 
allowed.  It  has  been  contended  that  the 
appearance  of  the  defendant  under  protest 
is  an  appearance  for  all  purposes.  Now, 
the  appearance  must  either  be  bad  or 
good ;  and,  whichever  it  is,  the  defendant's 
rights  are  not  affected.  If  it  is  bad,  there 
has  been  no  appearance  at  all,  and  the 
defendant  can  apply  to  set  aside  the  ser- 
vice ;  and  if  it  is  good,  the  case  fiills  within 
the  principle  laid  down  by  Mr.  Justice 
Mathew  in  Mayer  v.  Claretie  (1),  that  an 
appearance,  if  it  be  accompanied  by  a 
protest,  is  not  suflGicient  to  take  away  the 
right  of  pleading  to  the  jurisdiction ;  and 
I  agree  with  the  judgment  in  that  case  of 
Mr.  Justice  Mathew,  which  is  character- 
ised by  his  usual  vigorous  common-sense. 

This  case  differs  from  Daviea  v.  Andrii^) 
and  other  cases  in  which  it  has  been  held 
that  there  cannot  be  a  conditional  appear- 
ance. 

It  is  a  question  to  be  decided  by  the 
Court  afterwards  whether  the  protest  or 
the  appearance  is  to  prevail ;  and  in  the 
present  case  the  defendant  was  within  his 
rights  in  coming  to  the  Court  and  taking 
the  objection  that  the  Judge  in  chambers 
had  no  jurisdiction  to  make  the  order. 

Charles,  J. — I  am  of  the  same  opinion. 
The  only  point  on  which  I  entertain  any 
doubt  is  whether  the  defendant,  by  enter- 
ing an  appearance  under  protest,  is  pre- 
cluded firom  disputing  the  propriety  of 
serving  the  notice  in  lieu  of  writ  upon 
him.  I  think,  however,  that  the  point  is 
covered  by  the  judgment  of  Mr.  Justice 
Mathew  in  Mayer  v.  Claretie  (1).  In 
that  case  there  was  an  unconditional  ap- 
pearance, accompanied  by  a  notification 
on  a  separate  sheet  of  paper  that  the  de- 
fendant would  object  to  the  jurisdiction. 
In  the  present  case  the  appearance  states 
on  its  face  that  the  reason  for  appearing 
under  protest  is  to  preserve  the  defen- 
dant's right  to  object  to  the  jurisdiction ; 
but  the  notification  is  none  the  worse  for 
being  on  the  same  paper  as  the  appearance, 
and  the  judgment  of  Mr.  Justice  Mathew 
is  applicable  to  this  case.  Upon  the  other 
alternative,  if  this  is  a  bad  appearance  it 


obviously  is  open  to  the  defendant  to  make 
this  application.  I  am  therefore  of  opinion 
that  this  application  must  be  allowed. 


Solicitors— T.  J.  Baillie,  agents  for  Broomhead, 
Wigbtman  k,  Moore,  Sheffield,  for  plaintiffs; 
Maples,  Teesdale  &:  Co.,  agents  for  Lietcb, 
Dod,  Bramwell  k.  Bell,  Newcastle-on-Tyne, 
for  defendant. 


(1)  7  Times  Law  Rep.  40. 

(2)  69  Law   J.  Rep.  Q.B. 
24  Q.B.  D.  593. 
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1893.    *)    SANDBS   AND  ANOTHER  V.  WILD- 

May  I.  3  sniTH  and  another. 

Practice — Misjoinder  of  Plaintiffs— 
Joinder  of  Separate  Causes  of  Adion— 
Order  XVI.  rule  1. 

The  plaintiffs^  a  mother  and  daughter, 
brought  an  action  for  slander  against  ths 
defendants f  a  husband  and  unfe.  The  slate- 
ment  of  claim  alleged  severed  distind 
slanders,  some  of  one  plaintiff ^  smMoftkA 
other  : — Held,  that  these  were  tvx>  separate 
actions,  that  the  plaintiffs  were  impropa^ 
joined,  that  they  must  dect  which  plainiiff 
would  proceed,  and  that  so  mtuih  of  (he 
statement  of  claim  as  related  to  the  other 
plaintiff  must  be  struck  ovJt. 

Appeal  by  the  plaintiffs  from  an  order 
of  Grantham,  J.,  reversing  an  order  of  the 
district  Registrar  of  Derby,  and  setting 
aside  the  writ  and  statement  of  claim  for 
irregularity  and  as  being  an  abuse  of  the 
process  of  the  Court,  on  the  ground  that 
separate  causes  of  action  had  be^i  impro- 
perly joined  in  one  action. 

The  plaintiffs  were  mother  and  daughter, 
and  the  defendants  were  husband  and 
wife,  and  the  writ  was  indorsed  with  a 
claim  for  damages  for  slander. 

Hextall,  for  the  plaintiflfe. — ^The  order  is 
wrong.  Order  XVI.  rule  1  gives  the 
widest  powers  to  join  actions — Gort  v. 
Roionsy  (1)  and  Booth  v.  Briscoe  (2). 
Unless  the  defendant  can  shew  that  sub- 
stantial injury  would  be  done  by  the 
plaintiffs  joining  in  one  action,  the  Court 
will  not  order  separate  trials.  The  proper 
course  for  the  defendants  was  to  have 
applied,   under  Order  XVI.  rule  11,  to 

(1)  66  Law  J.  Rep.  Q.B.  '541 ;  Law  Bep. 
17  Q.B.  D.  625, 

(2)  Law  Rep.  2  Q.B.  D.  490. 
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Scmdes"^.  Wildsmith. 
strike  out  one  of  the  plaintiffs,  and  not 
under  Order  LXX.  rule  1  to  set  aside  the 
proceedings. 

Etherington  Smith,  for  the  defendants. — 
The  statement  of  claim,  in  which  both 
plaintiflEs  joined,  alleged  that  the  female 
defendant  had  published  eleven  separate 
and  distinct  slanders  on  different  occasions 
concerning  either  one  or  other  of  the 
plaintifi[ls. 

Wills,  J. — I  am  of  opinion  that  this 
order  must  be  varied,  by  directing  that 
the  plaintitfs  shall  elect  within  a  week 
which  plaintiffs  claim  is  to  be  proceeded 
with,  and  the  writ  and  statement  of  claim 
must  be  amended  by  striking  out  all  parts 
that  refer  to  the  claim  of  the  other 
plaintiff. 

The  rule  applicable  to  the  case  is  Order 
XVI.  rule  1,  which  provides  that  "  all 
persons  may  be  joined  as  plaintifis  in 
whom  the  right  to  any  relief  claimed  is 
alleged  to  exist,  whether  jointly,  severally, 
or  in  the  alternative  " ;  and  the  governing 
words  of  that  rule  are,  "  the  right  to  any 
relief  claimed."  In  my  opinion  the  mean- 
ing of  the  rule  is  that  in  a  case  where 
there  is  a  right  to  relief,  but  it  is  doubtful 
who  is  entitled  to  it,  then  in  such  a  case 
all  possible  claimants  may  join ;  but  the 
rule  does  not  apply  to  a  case  like  the 
present,  where  there  are  two  distinct 
rights  to  relief,  and  where  there  is  no 
doubt  as  to  the  person  in  whom  each  of 
such  rights  is  vested.  I  do  not  think  the 
present  case  is  covered  by  authority,  for 
in  the  case  of  Gort  v.  JRovmey  (1)  Lord 
Esher,  M.R,  and  Lord  Justice  Bowen 
disagreed  as  to  the  effect  of  the  decision 
in  Booth  v.  Briscoe  (2),  and  the  question 
is  therefore  an  open  one.  In  Booth  v. 
Briscoe  (2)  eight  co-trustees  brought  an 
a«tion  as  plaintiffs  for  a  single  libel  reflect- 
ing on  them  all,  and  the  Court  held  that 
they  were  all  rightly  joined  as  plaintiffs ; 
but  that  is  not  the  same  case  as  the  pre- 
sent. It  seems  to  me  that  a  good  test  in 
the  present  case  is  to  ask,  if  these  actions 
tad  been  brought  separately,  whether 
any  Court  would  have  ordered  them  to  be 
consolidated,  and  I  am  clearly  of  opinion 
that  no  Court  would  have  made  such  an 
order.  These  are  separate  claims  by  dif- 
ferent plaintiffs  for   different    slanders; 
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nothing  could  be  more  disastrous  for  the 
defendants  than  to  have  two  separate 
slander  actions  brought  against  them  to- 
gether, for  they  might  have  a  good  defence 
to  one  action  which  might  be  entirely  dis- 
credited by  the  evidence  given  as  to  the 
other  action,  although  such  evidence 
might  be  wholly  inadmissible  in  respect 
of  the  first  action.  I  am  of  opinion 
that  these  claims  ought  not  to  be  joined 
together,  and  this  order  must  therefore  be 
varied,  but  the  appellants  must  pay  the 
costs  of  this  appeal. 

Lawrance,  J. — I  concur. 

Order  varied. 

Solicitors— Greenfield  &  Cracknall,  agents  for 
W.  HoUis  Briggs,  Derby,  for  plaintiffs ;  War- 
riner  Sc  Kinch,  agents  for  F.  Stone,  Derby, 
for  defendants. 
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1892. 

Nov.  2. 

1893.   V 
Feb.  2.  J 

Master  and  Servant — Employers^  Lia- 
bility Act,  1880  (43  d&  44  Vict.  c.  42),  s.  1, 
sub'SS.  1  and  4 — Method  of  Control  of 
Hoisting  Gear — Absentee  of  sufficient  Safe- 
guard— Defect  in  "  Ways,  Works,  Ma- 
chinery, or  Plant " — "  Reasonable  Fitness.^* 

Defect  in  the  condition  of  machinery 
for  t/ie  purpose  of  section  1,  svh-section  1, 
of  the  Employers'  Liability  Act^  1880,  means 
the  absence  of  reasonable  fitness  to  secure 
safety  in  the  operation  for  which  it  is  in- 
tended. 

An  employer  who  uses  cm  arrangement 
of  ma^ohinery  {not  in  itself  defective)  the 
handling  of  which,  as  he  knows,  is  en- 
trusted to  mch  men  as  stevedores'  labourers, 
is  not  entitled  to  have  excluded  from  ths 
consideration  of  its  **  reasonable  fitness  " 
an  obvious  chance  of  danger  trough  their 
want  of  care. 

The  absence,  in  the  conditions  of  the 
Tnachinery  taken  as  a  whole,  of  any  svfii- 
dent  safeguard  against  danger  arising 
from  an  ordinary  and  probable  occurrence 
as  a  slip  in  the  management  of  a  winch  is 
a  defect. 

This  was  an  appeal  by  the  defendants 
from  a  judgment  of  the  Deputy  Judge  of 
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Stanton  v.  Scrutton  ^  Suns, 
the  City  of  London  Court,  who  had  tried 
the  action  without  a  jury,  and  had  awarded 
the  plaintiff,  a  stevedore's  labourer,  who 
sued  the  defendants  under  the  Employers' 
Liability  Act,  75Z.  damages.  The  de- 
fendants were  discharging  a  ship's  cargo* 
Sugar  in  bags,  and  cocoa-nuts  lying  loose, 
were  being  raised  from  the  hold  at  the 
same  time.  The  cocoa-nuts  were  stowed 
in  the  hold  forward  of  the  sugar  bags,  and 
the  tackle  for  hoisting  the  sugar  bags  was 
rigged  to  a  boom,  which  was  so  adjusted 
by  the  defendants'  foreman  as  to  swing 
inwards  and  towards  the  cocoa-nuts  which 
the  plaintiff  was  removing.  There  was 
no  fault  or  defect  in  the  boom  itself  or  in 
the  hoisting  gear,  but  the  mode  in  which  it 
was  worked  caused  an  injury  to  the  plain- 
tiff. The  learned  Deputy  Judge  found  that 
the  method  employed  in  the  control  of  the 
tackle  for  hoisting  the  sugar-bags  was  de- 
fective and  dangerous.  The  question  was 
whether  the  mode  of  employment  of  ma- 
chinery provided  as  a  whole  amounted  to 
a  defect  in  the  ways,  works,  machinery,  or 
plant  within  section  1,  sub-section  1,  of 
the  Act. 

The  facts  deduced  from  the  evidence 
are  fully  set  out  in  the  written  judgment 
of  the  Court  infra, 

C.  W,  Mathews,  for  the  defendants. — 
In  his  particulars  the  plaintiff  complains 
of  the  negligence  of  the  defendants'  fore- 
man in  fitting  the  boom  used  in  the  dis- 
charge of  the  cargo.  There  was  no  defect 
in  the  boom  itself,  but  it  is  said  to  have 
been  negligently  fixed.  The  learned 
County  Court  Judge  found,  it  is  sub- 
mitted wrongly,  that  **the  met^hod  of 
check  was  defective  and  dangerous." 
There  was  no  evidence  to  warrant  this 
finding,  nor  to  support  the  case  the  defen- 
dants had  to  meet  in  this  respect.  If 
there  were  such  evidence  there  should  be 
a  new  trial. 

Lynden  BeU,  for  the  plaintiff. — ^The 
learned  Judge  was  right.  It  is  submitted 
that  even  if  the  machinery  were  fit,  and 
the  fact  was  that  the  proper  working  of  it 
required  some  one  to  give  warning,  the 
absence  of  such  person  would  amount  to 
a  defect.  It  is  the  duty  of  an  employer 
to  provide  against  the  possible  negligence 
of  a  fellow-servant,  and  to  protect  a  work- 


man from  the  danger  of  things  not  going 
right — ^see  view  expressed  by  Lord  Hals- 
bury,  L.C.,  in  Smith  v.  Baker  (1). 

Cur.  adv.  vtiU. 

The  written  judgment  of  the  Comt 
(Bruce,  J.,  and  Kennedy,  J.)  was  (on 
Feb.  2,  1893)  delivered  by 

Kennedy,    J.,  as  follows :  This  is  an 
appeal  from  a  judgment  of  the  City  of 
London  Court  in  ^vour  of  the  plaintiff, 
awarding  him  compensation  under  the 
Employers'  Liability  Act,  1880.    As  in  so 
many  cases  of  the  same  kind,  there  is  con- 
siderable controversy  as  to  the  facts,  and  the 
inferences  to  be  drawn  from  them ;  bat  if 
all  the  evidence  is  fidrly  taken  together,  the 
result  of  it  appears  to  be  as  follows :  The 
plaintiff,  Michael  Stanton,  was  a  steve- 
dore's labourer,  and  on  the  26th  of  April 
last  he  was,  with  others,  employed  by  th^ 
defendants,  Messrs.  Scrutton  &  Sons,  in 
the  discharge  of  the  steamship  Nonpartd 
in  one  of  the  London  docks.     The  (»rgo 
which    was    being   discharged    consisted 
partly  of  sugar,   in   bags,   and  partly  of 
cocoa-nuts.     The  cocoa-nuts  were  stored 
in  the  hold  forward  of  the  sugar  bags, 
and  both  were  being  discharged  at  the  same 
time  by  means  of  distinct  sets  of  gear 
working    from    winches    with    runniDg 
tackle.     The  tackle  used  for  lifting  the 
sugar-bags  was  rigged  on  a  boom,  and  the 
boom  at  the  time  of  the  accident,  which 
took  place  about  10  a.m.  on  the  day  in 
question,  was  adjusted  under  the  direction 
of  the   defendants'   foreman   at  such  an 
angle  from  the  mast  that  the  rope  hang- 
ing from  the  boom  "  plumbed  " — that  is, 
fell  perpendicularly  over,  or  nearly  over 
the  plaintiff  and  the  other  men  who  were 
working  at  the  cocoa-nuts.     As  the  sugar 
was  stowed  further  aft,  the  rope,  ownng  to 
this  adjustment  of  the   boom,  in  order 
that  it  might  be  attached  to  the  bags  for 
the  purpose  of  hfting  them,  Imd  to  be  led 
some  distance  aft.     The   consequence  of 
this  was  that  when  hauled  on  with  the 
winch  in  order  to  lift  the  bags,  it  swung 
with  more  or  less  force  inwajrds  and  to- 
wards the  "plumb,"  and  therefore  towards 
the  plaintiff  and   his  fellows  who  were 

(1)  60  Law  J.  Bep.   Q.B.   683;   Iat  Bep. 
[1891]  A.  C.  325. 


Digitized  by 


Google 


MICHAELMAS  1892  to  MICHAELMAfi  1893. 


Vol.  62.] 

Stanton  v.  Serutton  ^  Sons. 
working  the  cocoa-nuts,  and,  when  it 
cleared  the  last  tier  of  sugar-bags — ^the 
tier  that  was  next  to  the  cocoa-nuts — and 
so  lost  support  underneath,  it  was  liable 
if  hauled  quickly  to  jerk  or  sway,  causing 
in  all  likelihood  either  the  man  who  was 
holding  on  at  the  winch  to  let  it  run,  or 
the  rope  itself  to  jump  off  the  barrel  of 
the  winch.  If  either  of  these  things  hap- 
pened, the  end  of  the  rope  to  which  the 
sugar-bags  were  attached  would,  whilst 
swinging  over  the  cocoa-nuts,  chop  down- 
wards to  the  extent  of  the  slackening. 

It  is  obvious,  in  such  an  event,  that  if 
any  of  the   men   who,  like  the   plaintiflf, 
were  engaged  in  working  the  cocoa-nuts 
were  at  such  a  time  in  the  line  of  the 
sugar-bags  as   they  swung,  a  danger  to 
them  must  arise ;  and  it  is  upon  the  evi- 
dence equally  obvious  that  this  danger  might 
have  been  prevented  if  the  boom  had  been 
adjusted,  as  indeed  it  was  adjusted  after 
the  accident  to  the  plaintiff  had  happened, 
more  horizontally — that  is  to  say,  at  a 
wider  angle  from  the  mast,  because  then 
the  rope  would  hang  or  "plumb"  well 
over  the  sugar- bags  themselves,  and  would 
not,  when   the    sugar-bags   were    being 
hoisted,  be  at  all  likely  to  swing  over  the 
cocoa-nuts.     In  fact  the  boom  was  not  so 
adjusted,  because  at  the  time  of  the  acci- 
dent, owing  to  the  position  of  the  staging 
and  the  construction  of  the  dock  and  of 
the  ship,  it  was,  as  regards  the  discharge 
of  the  sugar,  a  less  convenient  arrange- 
ment.    In  this  state  of  fisicts  as  regards 
the  operation,  the  plaintiff,  whilst  work- 
ing the  cocoa-nuts,  which  had  been  dis- 
charged so  much  more  quickly  than  the 
sugar  that  at  that  time  the  level  upon 
which    the   plaintiff   was    standing    was 
several  feet  below  the  level  of  the  sugar- 
bags,  was  suddenly  and  without  warning 
struck  and   badly  hurt  by  some   of  the 
sugar-bags  which  were  being  lifted  by  the 
rope  from   the  boom  in  the  manner  al- 
ready described.     These  bags  had  been 
attached  to  the  rope  at  some  distance  aft 
of  the  cocoa-nuts  over  the   intervening 
tiers.    When  the  last  tier  was  cleared,  the 
jerk  which  would  have  taken  place  in  any 
case  as  the  rope  swung  towards  the  plumb 
and  cleared  the  tiers  was  on  this  particular 
occasion  increased  by  Linacre,  the  labourer 
who  was'  attending  to  the  winch,  hauling 
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too  rapidly.  In  consequence  the  rope  seems 
to  have  jumped  off  the  winch,  and  the 
sacks,  attached  to  the  end  of  the  rope  as 
it  dropped,  came  violently  ijato  contact 
with  the  plaintiff. 

The  point  is  not  quite  free  from  doubt, 
but  I  rather  infer  from  the  evidence  that, 
but   for  the   slackening  of  the   rope  as 
described,  the  sacks,  although  they  would 
have  swung  over  the  plaintiff,  might  not 
have  struck  him.     In  these  circumstances 
the  main  question  in  the  case,  as  it  was 
treated  at  the  trial  in  the  County  Court, 
was  whether  the  injury  was  or  was  not 
caused  by  a  defect  in  the  condition  of  the 
defendants'  ways,  works,  machinery,  and 
plant  as  fixed  and  used  by  them  in  the 
discharge  of  the  vessel,  within  section  1, 
sub-section  1,  of.  the  Employers'  Liability 
Act.     There  was  not,  and  could  not  be, 
any  question  as  to  the  conditions  imposed 
by  sub-section  4,  as  it  was  clear  that  the 
arrangements  throughout  were  under  the 
control  of  the  defendants*  foreman.     The 
learned  Deputy  County  Court  Judge,  as 
I  understand  his  judgment,  held  that  it 
was  so  caused,  and  after  careful  considera- 
tion I  have  come  to  the  conclusion  there 
was   evidence   which  justified  him  in  so 
holding.     A  good   deal  of  critidsm   was 
expended  in  the  argument  of  the  defen- 
dants' counsel   upon   the  wording  of  his 
judgment,  and  of  the  rider  which  he  has 
appended  to  it,  and  especially  upon  his 
statement  in  the  rider  that  '^  the  method 
of  check  was  defective   and  dangerous." 
It  was  urged  that  there  was  no  evidence 
which  warranted  such  a  finding,  and  also 
that,  if  there  was,  this  point  was  not  relied 
upon  or  argued  by  the  plaintiff's  counsel 
at  the  trial,  and  therefore  there  should  at 
any  lute  be  a  new  trial. 

But,  although  there  are  some  expressions 
in  the  judgment  which  it  may  not  be  easy  to 
reconcile  with  the  view  I  take  of  the  grounds 
of  his  decision,  I  am  satisfied  that,  if  the 
judgment  is  fkirly  construed  as  a  whole, 
the  meaning  is  suf&ciently  clear,  and  that 
there  is  no  ground  either  for  reversing 
that  decision  or  for  granting  a  new  trial. 
I  do  not  think  that  he  intended  to  decide 
that  the  method  of  check  was  in  itself 
defective  or  dangerous,  but  that  it  was 
dangerous  and  defective  in  regard  to  tlie 
plaintiff  as  used  with  the  rest  of  the  gear— 
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that  is,  with  the  boom  placed  as  it  was 
plumbing  over  the  cocoa-nuts,  and  the 
plaintiff,  placed  as  he  was  to  work  the  cocoa- 
nuts  ;  in  other  words,  although  there  was 
no  danger  or  defect  either  in  the  position 
of  the  boom  by  itself,  or  in  the  method  of 
check  by  itself,  apart  from  the  position  of 
the  plaintiff  employed  at  the  time  in  the 
discharge  of  the  cocoa-nuts,  yet  there  was 
in  the  system  or  arrangement  of  the 
whole  a  dangerous  defect  when  the  plain- 
tiff's position  at  the  time  is  taken,  as  it 
ought  to  be,' into  consideration.  The  find- 
ing of  the  County  Court  Judge  here  is 
just  what  the  finding  of  the  jury  was  in 
the  case  of  Smith  v.  Baker  (1 ).  "I  think," 
said  Lord  Halsbury,  LC,  in  that  case, 
"  that  the  jury  meant — and  if  they  did  so 
mean,  I  am  of  opinion  that  they  were  right 
— that  looking  to  the  risk  incurred  by  the 
men  working  below,  and  to  the  possibility 
of  the  crane  when  worked  (as  in  fact  it 
was  worked)  letting  stones  fall,  the  ma- 
chinery was  not  reasonably  fit  for  the 
purposes  for  which  it  was  applied — that  is 
to  say,  not  reasonably  fit  for  securing  that 
stones  should  not  fa\\  from  it  when  hung 
over  men's  heads."  So  here  I  think  that 
the  Judge  meant  that  the  machinery  used 
in  the  discharge,  taken  as  a  whole,  was 
not  reasonably  fit  for  the  purpose  for 
which  it  was  applied — that  is  to  say,  not 
reasonably  fit  for  securing  that  when  the 
sugar-bags  were  being  hoisted  they  should 
not  come  in  contact  with  men  working  the 
cocoa  nuts.  It  was  further  contended — 
and  this  appeared  to  me  during  the  argu- 
ment the  more  plausible  objection  to  the 
judgment.— that  as  the  rope  could  not  have 
sUpped  off  the  winch  without  Linacre's 
admitted  fault  in  hauling  as  he  did,  the 
cause  of  the  injury  to  the  plaintiff  was 
not  a  defect  in  the  condition  of  the  ma- 
chinery or  plant,  but  the  negligence  of  a 
fellow-worfanan.  But  I  do  not  think 
that  the  defendants  are  entitled  to  suc- 
ceed on  this  ground.  Defect  in  the  con- 
dition of  machinery  for  the  purposes  of 
this  section  of  the  Employers'  Liability 
Act,  as  1  understand  Lord  Halsbury  to  say 
in  the  passageof  his  judgment  which  I  have 
just  quoted,  means  the  absence  of  fitness 
to  secure  safety  in  the  operation  for  which 
the  machinery  is  used.     Is  an  employer 


who  uses  machinery,  or  an  arrangement  of 
machinery,  the  handling  of  which  he  knows 
is  entrusted  to  such  men  as  stevedores' 
labourers,  entitled  to  have  excluded  from 
the  consideration  of  its  "  reasonable  fit- 
ness "  an  obvious  chance  of  danger  through 
their  want  of  care  1  Is  not  the  mamfe::t 
risk  of  mistake  or  slip  on  the  part  of  sach 
workmen  one  of  the  elements  in  the  right 
consideration  of  the  "reasonable fitness" 
of  the  machinery  which  they  are  told  to 
usel  or — to  put  the  same  point  in  an- 
other way — is  not  the  absence  in  the  con- 
ditions of  the  machinery  "  taken  as  a 
whole  "  of  any  sufficient  safeguard  against 
danger  arising  from  such  an  ordinary  and 
even  probable  occurrence  as  a  slip  in  the 
management  of  the  winch,  a  "defect" 
within  section  1,  sub-section  1  f  And  if 
this  be  so,  and  the  occurrence  does  hap- 
pen, and  injury  results,  is  not  the  injmy 
attributable  to  the  defect  1  It  appears  to 
me,  looking  at  the  particular  circum- 
stances of  this  case,  that  if,  as  is  the  feet, 
the  arrangement  or  system  of  plant  and 
machinery  used  in  discharging  the  sugar 
as  adjusted  by  the  defendants'  foreman 
was  such  as  inevitably  to  cause  danger  to 
the  men  employed  in  working  the  cocoa- 
nuts  whenever  the  man  at  the  winch  hap- 
pened to  haul  too  &.st,  the  Judge  was 
right  in  holding  that  there  was  a  "  defect 
in  the  conditions  "  within  section  1,  sub- 
section 1 ;  and  that  he  was  also,  upon  the 
evidence,  justified  in  holding  that  the  in- 
jury to  the  plaintiff  was  caused  by  that 
defect;  and,  that  being  so,  the  requirements 
of  sub-section  4  were  satisfied,  and  the  de- 
fendants were  liable. 

Appeal  dismissed. 


Solicitors  — Roland    H.   Ward,   for  plaintiff 
Hugh  C.  Godfray,  for  defendants. 
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[IN   THE   COUBT   OF  APPEAL.] 
1893  fHAMLYN      V,      THE      CROWN 

A       -1  nc    nn   I        ACCIDENTAL       INSURANCE 

April  26,  27.  |      ^^^^j^^^  (limited).* 

Insurance  —  Policy  —  CoTistruction  — 
'^^  Injury  caused  by  violent,  accidental, 
externaly  and  visible  means." 

The  plaintiff'  effected  a  policy  with  the 
defendamiSj  vmder  which  they  agreed  to  pay 
compensiUion  to  the  plaintiff  i/^  during  the 
continuance  of  the  policy,  he  should  sustain 
"  any  bodily  injury  caused  by  violent, 
aocidentaly  external,  and  visible  means" 
but  there  was  also  a  proviso  tha/t  the  policy 
was  not  to  extend  to  nor  cover,  inter  alia, 
injury  "  arising  from  natural  disease,  or 
weakness  or  exhaustion  consequent  on  dis- 
ease." The  plaintiff,  while  stooping  to  pick 
up  a  marble  which  had  been  dropped  by  a 
chUd,  ujrenched  his  knee  and  dislocated  the 
cartilage  so  that  he  was  disabled  for  soms 
weeks.  The  plaintiff  had  never  been  sub- 
ject, previously  to  the  accident,  to  any  weak- 
ness either  in  his  knee  or  in  his  knee-joint : 
— Held,  that,  upon  the  construction  of  the 
poHcy,  the  plaintiff  was  entitled  to  recover  ; 
for  the  injury  was  caused  by  violent,  acci- 
dentaly  and  visible  means,  and  also  by 
"  external "  msans — irhosmuch  as  the  word 
"  external "  must  be  taken  as  contradistin- 
guished from  and  the  antithesis  of  the  word 
"  internal "  used  in  the  proviso. 

Application  by  the  defendants  for  judg- 
ment or  for  a  new  trial. 

The  action  was  brought  by  the  plain- 
tiff to  recover  60?.,  the  amount  of  an 
award  made  in  accordance  with  one  of 
the  eonditions  in  a  poKcy.  The  plaintiff 
effected  a  policy  with  the  defendants 
under  which  they  agreed  to  pay  the  plain- 
tiff compensation  if  at  any  time  within 
one  year  from  the  date  or  during  the  con- 
tinuance of  the  policy  the  insured  should 
sustain  "any  bodily  injury  caused  by 
violent,  accidental,  external,  and  visible 
nieans."  The  policy  also  contained,  inter 
<'lia,  a  proviso  in  the  following  terms : 
"  Provided  always,  that  this  policy  shall 
not  extend  to,  nor  cover  the  death  or 
injury  of  the  insured  by  suicide  or  at- 
tempted suicide,  whether  felonious  or  not, 

*  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Smith.  L.J. 
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or  caused  by  his  being  in  a  state  of  in- 
toxication, or  while  under  the  influence  of 
intoxicating  liquors  or  drugs  or  fits  or  in- 
sanity, or  by  duelling,  fighting,  or  by  any 
breach  of  the  law  on  the  part  of  the  in- 
sured; or  by  war  or  invasion,  foreign 
enemy,  civil  commotion,  popular  riot,  or 
by  any  military  or  usurped  power ;  or  by 
travelling  in  any  railway  carriage  other 
than  those  provided  for  the  conveyance 
of  passengers,  or  entering  or  leaving  a 
carriage  whilst  the  train  is  in  motion,  or 
by  the  insured  committing  a  breach  of 
any  of  the  by-laws  of  a  railway  company 
or  tramway  company ;  or  riding  races  of 
any  kind,  or  steeple-chasing,  or  otherwise 
wilfully,  wantonly,  or  negligently  expos- 
ing himself  to  any  unnecessary  danger; 
or  arising  from  natural  disease  or  weak- 
ness, or  exhaustion  consequent  upon  dis- 
ease, or  any  surgical  operation  rendered 
necessary  thereby,  or  arising  fi^om  disease, 
weakness,  exhaustion,  or  surgical  opera- 
tion, although  accelerated  by  accident." 
The  facts  were  as  follows :  The  plaintiff, 
who  was  a  tradesman  carrying  on  busi- 
ness at  Penzance,  was  standing  by  the 
counter  of  his  shop,  when  a  customer 
entered  with  a  child  who  dropped  a 
marble,  which  rolled  along  a  sloping  por- 
tion of  the  floor.  The  plaintiff,  who  had 
his  knees  closed  together,  sepai^ated  them  in 
order  to  grab  at  the  marble,  and  in  lean- 
ing forward  to  do  so  he  wrenched  his 
knee,  and  the  injury  from  which  he  suf- 
fered was,  according  to  the  medical  evi- 
dence, a  dislocation  of  the  internal  carti- 
lage of  the  knee-joint.  The  knee  remained 
stiff  for  some  weeks.  The  plaintiff  had 
never  before  the  accident  suffered  from 
any  weakness  in  the  knee. 

The  question  of  the  amount  of  compen- 
sation to  be  paid  by  the  defendants  if  they 
were  liable  was  referred  under  one  of  the 
terms  of  the  policy  to  arbitration,  and  the 
arbitrator  awarded  the  plaintiff  60Z.  and 
the  costs  of  the  arbitration.  The  action 
was  tried  at  Bodmin  before  Lawrance,  J., 
and  a  jury ;  and  the  learned  Judge,  after 
directing  a  verdict  to  be  entered  for  the 
plaintiff  for  60^.,  gave  judgment  for  that 
amount,  in  addition  to  the  costs  of  the 
arbitration  which  had  been  paid  into 
Court  by  the  defendants. 

The  defendants  appealed. 
3  G 
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Bompaa,  Q^C,  and  Blake  Odgers,  for  the 
defendants. — ^The  injury,  in  order  to  come 
within  the  terms  of  the  policy,  must  have 
been  caused  by  something  happening  out- 
side the  insured's  body.  The  cause,  and 
not  the  result,  of  the  injury  must  be  some- 
thing violent,  accidental,  external,  and 
visible.  The  policy  in  terms  excludes  all 
injuries  by  disease.  The  word  "  violence  " 
means  "  physical  force  " ;  the  word  "  acci- 
dental "  means  "  unintentional,"  so  far  as 
the  insured  is  concerned  ;  the  word  "  ex- 
ternal "  means  something  external  to  the 
body  of  the  insured  ;  and  "  visible  "  means 
some  tangible  cause,  that  is,  some  cause  or 
means  that  can  be  seen.  The  proviso  is 
not  an  exception,  but  a  condition  to  pre- 
vent any  dispute.  The  plaintiff's  case 
does  not  come  within  any  of  the  words  in 
the  poHcy.  The  stooping  cannot  be  said 
to  be  violent,  there  was  no  physical  force 
used ;  it  was  not  accidental,  because  it  was 
intentional  on  the  part  of  the  plaintiff; 
the  injury  was  not  caused  by  any  external 
means,  because  the  wrenching  of  the  knee 
was  not  external,  nor  was  it  visible,  be- 
cause it  was  not  capable  of  being  seen. 

[Clidero  v.  ITie  Scottish  Accident  Instir 
ranee  Company  (1),  Southard  v.  The  Rail- 
way PoMengers*  Assurance  Company  (2), 
Sinclair  v.  Tlie  Maritime  Passengers'  Assu- 
rance  Company  (3),  Trew  v.  The  Railway 
Pa^ssengers*  Assurcmce  Company  (4),  Win- 
spear  V.  The  Accident  Insurance  Company 
(5),  and  Martin  v.  The  Travellers'  In- 
surarice  Company  (6)  were  referred  to  J 

Fraser  Mcuileod,  for  the  plaintiff. — The 
words  in  the  earlier  part  of  the  policy  must 
be  read  in  opposition  to  those  contained 
in  the  proviso.  The  word  "  external "  refers 
to  some  cause  not  arising  internally ;  thus 
injury  arising  from  natural  disease  or  weak- 
ness would  be  injury  so  arising  from  an 
internal  as  opposed  to  an  external  cause. 
The  injury  here  was  not  caused  by  any 
inherent  weakness  or  disease  in  the  plain- 
tiff himself.     If   the    word    "  external " 

(1)  Scotch  Sess.  Cas.  4th  series,  vol.  xiz.  856. 

(2)  34  Oonnecticut  Rep.  574  (Amer.). 

(3)  3  B.  &  B.  478 ;  .SO  Law  J.  Rep.  Q.B.  77. 

(4)  6  Hurl.  &  N.  839 ;  30  Law  J.  Rep.  Exch. 
317. 

(6)  50  Law  J.  Rep.   Q.B.   292;    Law    Rep. 
6  <J.B.  D.  42. 
(6)  I  Fob.  &  Fin.  505. 


means  **  something  from  without,"  then 
that  expression  is  satisfied  here  by  the 
sloping  floor,  the  stooping  of  the  plaintiff, 
and  the  marble.  The  motion  of  the  plain- 
tiff in  stooping  and  reaching  after  the 
marble  cannot  be  described  as  the  internal 
cause  of  the  injury.  The  earlier  clause  of 
the  policy  should  be  read  as  if  it  were 
"any  bodily  injury  caused  hy  violent, 
accidental,  external,  and  visible  means,"  for 
the  word  "  cause  "  is  there  equivalent  to 
"  means."  All  the  conditions  in  that 
clause  have  been  satisfied  :  the  stooping  of 
the  plaintiff  was  violent;  the  position 
which  the  plaintiff  got  into  was  accidental, 
for  it  was  unintentional  on  his  part ;  the 
cause  of  the  injury  was  external  in  the 
sense  suggested,  and  not  internal;  and. 
lastly,  if  the  cause  was  external,  it  most 
also  necessarily  have  been  visible. 
BompaSy  Q.C.,  replied. 

Lord  Esher,  M.R. — It  seems  to  me 
that,  from  the  course  this  case  took  at  the 
trial,  the  real  question  in  contest  was  as 
to  the  true  meaning  of  the  policy.  If  one 
meaning  be  put  upon  it,  then  the  plaintiff 
ought  to  succeed ;  but  if  it  bears  another 
meaning,  the  defendants  are  entitled  to 
succeed.  The  question  we  have  to  deter- 
mine is,  therefore,  whether,  upon  the  true 
construction  of  this  policy,  and  upon  the 
fEtcts  as  proved,  the  plaintiffs  case  comes 
within  the  terms  of  the  policy.  The  policy 
as  a  whole  is  extremely  wordy  and  difficult 
to  interpret,  but  we  must  see  what  was 
the  real  bargain  between  the  parties,  by 
taking  the  policy,  and  reading  the  sub- 
stantial words  according  to  their  ordinary 
meaning — the  words  which  imposed  lia- 
bility on  the  defendants  in  the  event  of 
the  plaintiff  sustaining  "  any  bodily  injury 
caused  by  violent,  accidental,  external,  and 
visible  means."  I  think  that  the  word 
"  caused  "  there  means  the  same  thing  as 
"the  result  of";  and  that  the  word 
"  means  "  is  used  in  the  sense  of  "  cause." 
The  way,  therefore,  in  which  I  think  that 
this  clause  is  to  be  read  is  this :  *'Any 
bodily  injury  the  result  of  a  violent,  acci- 
dental, external,  and  visible  cause."  I  take 
it  that  what  happened  to  the  plaintiff  was 
that,  seeing  a  marble  rolling  down  the 
sloping  floor  of  the  shop,  he  wanted  to 
stop   it  in  order  to  give  it  back  to  the 
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child  ;  he  tried  to  catch  it,  and  has  de- 
scribed what  happened.     He  opened  his 
knees,  and  stooping  forward  bent  his  knees ; 
he  appears  to  have  done  this  awkwardly, 
and  in  so  doing  wrenched  his  knee.     It 
was  the  wrench  that  did  the  mischief,  and 
it  was  the  wrench  that  was  the  cause  of 
the  injury.     That  that  was  "  accidental "  I 
cannot  doubt.     He  certainly  never  meant 
to  wrench  his  leg,  and  that  wrench  would 
not  be  the  ordinary  result  of  what  he  was 
doing.     It  was  a  result  which  would  be 
very  nn likely  to  happen,  and  was  an  un- 
expected  result.      Then,  coming  to  the 
word  "  violent,"  was  the  injury  caused  by 
something  violent  1     That  word  must  be 
construed  as   meaning   the    contrary  of 
"  without  any  violence  at  all."     If  that  be 
so,  it  is  clear  that  the  cause  of  the  ii\jury 
was  "  violent "  within  the  meaning  of  the 
clause.     The  next  word,  "external,"  is 
one  which  requires  some  explanation,  and 
which  has  caused  me  some  doubt.     I  feel 
certain,   however,    that  construing    that 
word  where  it  stands  in  the  policy,  and 
comparing  it  with  the  things  excepted  in 
the  proviso,  it  must  be  taken  to  b^  the 
antithesis  of  "internal."     If  the  injury 
had  been  caused  by  something  internal, 
as,  for  instance,  by  a  clot  of  blood  in  the 
system  arising,  without  anything  else,  from 
some  misfortune,   or  if  a  cartilage   had 
given  way  by  reason  of  its  being  weak,  I 
should   say  such  a  cause  would  be  "in- 
ternal," and   would  not   be  within    the 
policy.     The  cause  of  the  injury  here  was 
not  internal,  and,  that  being  so,  I  think  we 
must  say  that  it  must  have  been  "  exter- 
nal."    If,  therefore,  it  was  external,  it  was 
also  visible,  within  the   meaning  of  the 
policy.     The  case  having  been  brought 
within  the  terms  of  the  poHcy,  the  plaintiff 
is  entitled  to  succeed.  The  judgment  given 
by  Mr.  Justice  Lawrance  was  therefore 
right,  and  the  appeal  must  be  dismissed 

Lopes,  L.J. — I  am  of  the  same  opinion. 
The  policy  must  be  read  in  the  way  in 
which  a  person  of  ordinary  intelligence 
would  read  it,  and  in  construing  this  par- 
ticular clause  we  must  look  to  the  whole 
of  the  policy.  I  do  not  propose  to  read 
the  whole  of  the  policy,  but  I  draw  atten- 
tion to  the  proviso  which  excepts  certain 
uijuries  arising  from  the  various  matters 
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there  enumerated,  and  there  I  find  these 
words :  "  death  or  injury  ....  arising 
from  natural  disease,  or  weakness  or  ex- 
haustion consequent  upon  disease,  or  any 
surgical  operation  rendered  necessary 
thereby,  or  arising  from  such  disease, 
weakness,  exhaustion,  or  surgical  opera- 
tion, although  accelerated  by  accident."  t 
read  those  words  because  they  appear  to 
me  to  deal  strictly  with  matters  internal 
to  the  person  sustaining  the  injury. 

Then  I  come  to  the  earlier  words  of  the 
policy  which  we  have  to  construe — "  any 
bodily  injury  caused  by  violent,  external, 
and  visible  means  " — and  those  words,  in 
my  opinion,  deal  with  matters  which  I  will 
call  external — that  is,  with  matters  dif- 
ferent from,  and  contradistinguished  from, 
the  internal  matters  dealt  with  in  the 
proviso.  Matters  internal  are,  therefore, 
dealt  with  in  one  part  of  the  policy,  and 
matters  external  in  another.  I  read  the 
words  as  to  Hability  in  the  earlier  part  of 
the  policy  as  meaning  "  any  bodily  injury 
arising  from  a  violent ^  accidental,  external, 
and  visible  cause."  If  that  is  the  proper 
way  to  read  those  words,  let  me  apply  them 
to  this  case.  The  plaintiff,  in  stooping  to 
pick  up  the  marble  from  the  floor  of  the 
shop,  used  some  extra  exertion  and  some 
extra  physical  force,  and  in  so  doing  over- 
reached himself,  wrenching  his  knee  and 
dislocating  a  cartilage.  Is  that  within  the 
words  I  have  referred  to,  reading  them 
in  the  way  in  which  I  have  read  them  % 
Was  there  any  "  violent  cause  "1  I  think 
that  there  was,  and  that  the  facts  satisfy 
the  expression  "  violent."  Next,  have  we 
an  "  accidental  cause  "  1  I  understand  the 
word  "  accidental  "  to  mean  simply  some- 
thing unforeseen  and  unexpected,  and 
casual;  and  in  that  sense  I  think  the 
injury  may  be  called  an  unexpected  and 
unforeseen  casualty,  and  consequently  the 
word  "accidental"  is  satisfied.  In  con- 
struing the  next  word,  "  external,"  it  is 
important  to  bear  in  mind  the  proviso  in 
the  policy  which  deals  with  matters  in- 
ternal. Having  regard  to  the  distinction 
in  the  policy  between  external  and  internal 
matters,  it  was  suggested  that  the  external 
cause  is  supplied  by  the  resistance  of  the 
floor ;  but  I  think  a  more  obvious  cause 
was  the  act  of  stooping  and  reaching  after 
the  marble,  and  the  wrenching  of  the 
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plaintiff's  leg  which  accompanied  that  act. 
It  is  clear  thia.t  the  stooping  and  reaching 
after  the  marble  and  the  wrenching  of  the 
plaintiff's  leg  did  not  arise  from  any  dis- 
ease or  inherent  weakness  in  the  plaintiff; 
it  was  not  an  internal  cause  ;  it  was  there- 
fore an  external  cause.  That  word,  there- 
fore, is  satisfied.  With  regard  to  the  word 
"  visible,"  it  is  clear  that  a  cause  which  is 
external  is  also  a  visible  one.  All  the  con- 
ditions of  the  policy  having  been  satisfied, 
the  plaintiff  is  entitled  to  the  verdict  and 
judgment. 

Smith,  L.J. — I  am  of  the  same  opinion. 
It  seems  to  me  that  the  point  now  for 
determination  is  whether  there  was  any 
evidence  of  an  injury  to  the  plaintiff  within 
the  terms  of  the  policy  In  the  first  place, 
there  is  a  recital  in  the  policy  that  the 
plaintiff  desires  to  insure  against  accidents 
which  might  arise.  In  every  case  which 
has  been  cited  to  shew  the  meaning  of 
some  of  the  words  by  which  this  is  effected, 
the  £%cts  are  not  the  same  as  in  this  case. 
Here  the  plaintiff  gave  evidence  that,  whilst 
stooping  and  grabbing  at  the  marble  in 
order  to  pick  it  up  as  it  rolled  on  the 
sloping  floor,  he  wrenched  his  knee  and 
put  it  out.  Now,  does  the  injury  which 
the  plaintiff  sustained,  in  the  way  he  has 
described,  come  within  the  words  "  any 
bodily  injury  caused  by  violent,  accidental, 
external,  and  visible  means."  Taking 
those  words  as  they  stand,  and  with- 
out suggesting  any  alteration  of  them 
(although  I  agree  with  the  other  mem- 
bers of  the  Court  as  to  the  way  in  which 
the  policy  is  to  be  read),  what  were  the 
means  by  which  the  plaintiff  sustained  in- 
jury 1  His  knee  was  put  out  by  stooping 
and  grabbing  to  pick  up  the  marble.  I 
think  there  can  be  no  question  that  the 
means  were  violent.  Then,  taking  the 
next  word,  "  accidental,"  the  plaintiff,  in 
getting  into  a  position  in  which  the  injury 
could  happen,  certainly  did  not  do  so  on 
purpose.  Then,  with  regard  to  the  word 
"external,"  I  think  it  must  be  read  as 
meaning  in  contradistinction  from,  and 
the  opposite  of  internal.  The  stooping  on 
the  part  of  the  plaintiff  and  the  grabbing 
at  the  marble  to  pick  it  up  were  the  means 
which  caused  the  injury,  and  which,  in  my 
opinion,  may  properly  be  described  as  ex- 


ternal. Lastly,  any  one  looking  on  could 
see  the  plaintiff  stooping,  and  conse- 
quently the  word  "visible"  applies.  It 
seems  to  me  that  the  four  words  in  this 
policy  are  satisfied  by  what  was  shewn  to 
have  happened  to  the  plaintiff^  and  he 
is  therefore  entitled  to  recover  under  the 
policy. 

Appeal  ditfMud, 

Solicitors— Bolton  &  Co.,  agents  for  Wellington 
Bale,  Penzance,  for  plaintiff ;  Burton,  Yeates 
&  Hart,  agents  for  Trythall  &  Bodilly,  Pen- 
zance,  for  defendants. 


[IN    THE   COURT   OF  APPEAL.] 
1893.  7  TEMPERTON   V,  RUSSELL 

April  13,  14,  17.  \         and  others.* 

Cause  of  Action — MaMciously  procmmg 
Breach  of  Contract — Coinbination  to  prt- 
vent  Persona  entering  into  fuiure  Cwr 
tracts — Trade  Union. 

The  malicious  procurement  of  the  bread 
of  any  contract^  though  not  for  pertoml 
services^  if  by  such  procurement  damage 
was  intended  to  resuU  and  did  resuU  to  ike 
plaintiff,  is  actionable, 

Bowen  v.  Hall  (50  Law  J.  Rep.  Q.B. 
306 ;  Law  Rep.  6  Q.B.  D.  ZZZ)foUou}d, 

The  procurement  is  Trudicious  if  U  fa 
done  for  the  purpose  of  injuring  the  plain- 
tiffs or  of  benefiting  the  defendant  ai  the 
eoopense  of  the  plaintiff. 

A  combination  bettveen  two  or  more  per- 
sons to  induce  others  not  to  deal  with  £^ 
plaintiff  or  not  to  enter  itUo  contracts  vM 
him,  ^  done  with  the  object  of  injuring 
tlie  plaintiff,  and  if  injv/ry  resuUs  to  him 
in  consequence,  is  actionable. 

Application  by  the  defendants  for  judg- 
ment or  a  new  trial,  on  appeal  from  the 
verdict  and  judgment  at  the  trial  of  the 
action  before  Collins,  J.,  and  a  special 
jury  at  I^eeds. 

The  action  was  brought  against  the  de- 
fendants— first,  for  that  they,  knowing 
that  the  plaintiflf  had  entered  into  certain 

•  Coram  Lord  Esher,  M.R.,  Lopes,  L-J.,  w^ 
Smith,  L.J. 
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contracts  with  certain  persons,  maliciously, 
wrongfully,  and  with  intent  to  iujure  the 
plaintiff,  procured  and  induced  those  per- 
sons to  break  those  conti-acts,  whereby  the 
plaintifT  suffered  damage;  and,  secondly, 
for  unlawfully  and  maliciously  conspiring 
together  and  with  others  to  procure  and 
induce  certain  persons  named,  and  others, 
not  to  enter  into  other  contracts  with  the 
plaintiff,  whereby  the  plaintiff  suffered 
damage. 

The  plaintiff  claimed  damages  and  an 
injunction  (1). 

The  fects  were  as  follows :  The  plaintiff 
was  a  master  mason  and  builder  at  Hull, 
who  in  the  course  of  his  business  supplied 
building  materials  by  contract  to  other  per- 
sons engaged  in  the  building  trades.  The 
defendants  were  respectively  presidents 
and  secretaries  of  the  Hull  branches  of 
three  trades  unions  of  the  building  trades 
at  Hull — namely,  the  Hull  branches  of 
the  Operative  Bricklayers'  Society,  the 
Builders'  Labourers'  Society,  and  the 
Operative  Plasterers'  Society — and  of  the 
joint  committee  of  those  unions.  A  set 
of  working  rules  of  the  Operative  Brick- 
layers' Society  of  Hull,  to  which  the 
trades  unions  and  certain  of  the  master 
builders  at  Hull  were  parties,  had  been 
established  for  the  regulation  of  the  build- 
ing trade ;  and  of  these  rules,  rule  9  pro- 
vided that  no  member  should  be  peimitted 
under  any  circumstances  to  contract  for 
or  take  by  measurement,  either  in  the 
whole  or  part,  any  kind  of  brickwork, 
tuckpointing,  or  plastering  that  might 
have  been  contracted  tor  or  subcontracted 
for  under  the  original  contract,  nor  to 
take  any  work  of  any  master  builder  who 
should  be  building  property  for  himself; 
that  no  member  should  be  allowed  to 
work  on  such  jobs ;  and  that  no  member 
should  be  allowed  to  work  on  any  job 
where  labour  alone  was  contracted  for. 

A  firm  of  builders  at  Hull  named 
Myers  <fe  Temperton  (Temperton  was  a 
brother  of  the  plaintiff)  refused  to  be 
hound  by  these  rules,  and  especially  re- 
fused to  be  bound  by  rule  9.  In  order 
to  compel  them  to  obey  the  rules,  efforts 
were  made  by  the  unions  to  withdraw  the 

(1)  See  the  writ  and  statement  of  claim  in 
liie  action,  amtey  pp.  300,  301. 
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workmen  from  their  employment;  and 
some  members  of  the  trades  unions  had 
been  fined  and  expelled  for  working  for 
them.  But  these  means  having*  proved 
ineffectual  for  the  purpose,  the  trades 
unions  determined  to  cut  off  from  Myers 
<fe  Temperton  all  supplies  of  building  ma- 
terials which  they  might  require  in  their 
business.  The  plaintiff,  who  was  one  of 
those  who  supplied  building  materials 
to  them,  refused  to  join  in  the  pro- 
ceedings against  them,  and  continued  to 
supply  them  with  building  materials. 
Thereupon,  on  the  6th  of  September, 
1892,  the  joint  committee  of  the  unions 
passed  a  resolution  advising  '^  the  three 
societies  to  abstain  from  using  any  lime 
supplied  by  merchants  who  are  supplying 
any  builders  that  are  working  contrary  to 
joint  working  rule  No.  9,  and,  further, 
that  they  refi*ain  from  handling  or  fixing 
any  artificial  stonework  made  by  any  man 
who  is  working  contrary  to  rule  9."  Arti- 
ficial stonework  was  the  material  which 
the  plaintiff  was  then  supplying  to  Myers 
&  Temperton,  and  this  resolution  was 
aimed  at  him. 

It  appeared  that  in  these  transactions 
the  defendant  Bussell  represented  the 
three  trades  unions,  being  described  in  a 
report  of  the  joint  committee  and  in 
various  letters  as  their  "  delegate  "  ;  and 
there  was  evidence  that  what  was  done 
and  said  by  him  was  in  support  of  the 
common  action  determined  upon  by  all 
the  defendants. 

It  was  stated  by  the  defendant  Russell 
in  his  answer  to  interrogatories  that  it 
was  not  alleged  that  the  plaintiff  had 
broken  any  rule  of  the  trades  unions. 

Upon  the  12th  of  September  the  com- 
mittee of  the  Bricklayers*  Society  passed 
a  resolution  "That  all  the  members  of 
the  society  refuse  to  use  any  material 
that  may  have  been  supplied  by  any 
builder  who  is  not  conforming  to  rule  9, 
and  that  any  member  using  or  handlingany 
such  material,  or  lime,  bricks,  or  artificial 
stone,  will  be  dealt  with  by  the  society  in 
accordance  with  rule  9." 

About  the  same  time  one  Brentano, 
who  was  under  contract  to  take  about 
40/.  or  50Z.  worth  of  building  materials 
from  the  plaintiff,  was  sent  for  to  attend 
a  meeting  of  the  joint  committee  of  the 
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three  unions,  and  he  there  met  the  defen- 
dant Russell,  who  introduced  him  to  the 
meeting.  Russell  explained  to  him  that 
they  had  a  dispute  with  the  plaintiff,  and 
that  they  would  not  allow  their  men  to 
fix  his  goods.  Thereupon  Brentano,  know- 
ing, as  he  stated  in  his  evidence,  that  they 
would  withdraw  their  men  if  he  got  goods 
from  the  plaintiff,  consented  to  wait  before 
getting  more. 

The  minutes  read  at  the  next  meeting, 
at  which   all  the  defendants  except   one 
were  present,   thus  described  what  had 
taken  place  between  Mr.   Brentano  and 
the  joint  committee :  "  Minutes  of  pre- 
vious meeting    adopted    as  read.       Mr. 
Brentano,  builder,  attended  to  give  evi- 
dence  with  regard  to  a  contract  made 
between  himself  and  Mr.  J.  Temperton 
(the  plaintiff)  for  the  supply  of  concrete 
heads  and  sills  for  fifteen  houses.    Several 
questions  were  asked  and  answered.     Mr. 
Brentano   said  he  had  signed  an  agree- 
ment with  J.  Temperton,  dated  the  20th 
of  August,  1892,  which  he  had  shewn  to 
Brother  J.   Russell  (the  defendant),  but 
he  (Brentano)  would   not  want  any  of 
those  heads  and  sills  for  a  fortnight,  and 
promised  not  to  use  any  of  these  until 
notified   by  thLs  committee.     Mr.  Bren- 
tano then  retired.      An   agreement  ^'as 
also  produced  from  Mr.  Gibson."     Bren- 
tano, after  waiting  for  some  time  before 
getting  concrete  goods  from  the  plaintiff, 
and  being  in  want  of  more  for  his  work, 
wrote  to  Russell  stating  this,  and  after- 
wards saw  Russell,  who  told  him  that  he 
must  not  get  the  goods  from  the  plaintiff, 
but  that  they  had  arranged  that  he  should 
get   them   from   one   Goode.      Brentano 
stated  that  he  was  under  contract  with 
the  plaintiff,  and  did  not  wish  to  go  to 
Goode ;  but  Russell  insisted  that  he  must 
get  the  goods  from  Goode,  and  that  the 
dispute  would   be   soon   ended.     Russell 
accordingly  wrote  to  Goode,  stating  that 
his  society  (the  Bricklayers'  Society)  had 
promised  to  supply  Brentano  with  con- 
crete work,  as  he  had  signed  a  contract 
with  a  firm  who  were  in  dispute  with  the 
building  trade,  and  that  they  would  be  re- 
sponsible for  payment  of  aU  goods  that  they 
passed  their  word  for.  Thereupon  Brentano 
got  the  goods  from  Goode,  and  refused  to 
perform  his  contract   with  the  plaintiff, 


taking  no  more  goods  from  him.  He  stated 
in  his  evidence  that  he  was  induced  to 
get  the  goods  from  Goode,  instead  of  the 
plaintiff,  in  consequence  of  the  resolution 
spoken  of  to  him  by  Russell  as  having 
been  passed  forbidding  the  members  of 
the  unions  from  working  on  the  plaintiirs 
materials,  and  because  he  feared  that 
otherwise  his  workmen  would  be  with- 
drawn. 

It  was  proved  that  in  this  way  Bren- 
tano and  four  other  persons  (Gibson,  Scott, 
Dawber,  and  Straker)  who  had  entered 
into  contracts  for  the  supply  of  build- 
ing materials  to  the  plaintiff  and  the  per- 
formance of  building  work  for  him,  had 
been  induced  to  breeds  their  contracts, and 
that  they  and  others  had  been  induced 
not  to  enter  into  any  fresh  contracts  with 
him.  It  is  unnecessary  to  state  the  evi- 
dence as  to  the  other  persons  who  had 
broken  their  contracts  with  the  plaintiff  in 
detail.  Gibson,  one  of  them,  stated  'm  his 
evidence  that  Russell  called  upon  him  in 
reference  to  his  contract  with  the  plain- 
tiff, and  said  that  they  had  passed  a  reso- 
lution to  take  extreme  measures  as  to  the 
plaintiff's  goods.  Gibson  shewed  Russell 
his  contract  with  the  plaintiff,  who,  in 
answer  to  an  enquiry  by  Gibson — "  If  you 
are  going  to  take  extreme  measures,  how 
do  you  think  you  will  get  ont" — said: 
"  We  will  bring  Temperton  to  his  knees 
before  we  have  done,  and  he  will  do  no 
good  until  he  makes  his  peace  with  us.'' 

It  was  proved  that,  by  reason  of  the 
breach  of  their  contracts  by  Brentano  and 
the  four  others,  the  plaintiff  had  sustained 
a  loss  to  the  extent  of  50^. ;  and  there  was 
evidence  that,  whereas  previously  to  the 
aotion  of  the  defendants  he  had  been 
doing  a  business  of  about  60^.  per  month, 
his  business  since  had  fiillen  off  to  about 
15^.  per  month. 

Collins,  J.,  in  summing  up  the  case  to 
the  jury,  said  :  "  Now,  in  my  judgment, 
it  is  perfectly  clear  law  that  to  induce  a 
person  who  has  made  a  contract  with 
another  to  break  that  contract  in  order 
to  hurt  the  person  with  whom  it  has  been 
made,  to  hamper  him  in  his  trade,  or  to 
put  undue  pressure  upon  him,  or  to  pro- 
cure some  indirect  advantage  for  the  per- 
son himself — ^to  induce  another  to  break 
a  contract  for  any  of  those  motives  is  ^ 
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point  of  law  to  do  it  maliciously ;  there- 
fore, if  in  this  particular  case  you  are  of 
opinion  that  the  plaintiff  has  satisfied  you 
that  any  one  of  the  defendants  had  in- 
duced— I  will  take  one  particular  instance 
— BrentanOy  because  he  comes  first,  to 
break  his  contract  with  the  plaintiffs 
(of  the  existence  of  which  he  was  aware) 
in  order  to  hurt  the  plaintiff  in  his  trade 
(of  course  he  did  it  deliberately,  if  he 
knew  of  the  contract),  and  if  his  object  in 
doing  that  was,  by  hurting  him  in  his 
trade,  to  compel  him  to  do  something 
which  he  did  not  want  to  do— in  fact,  if 
his  object  in  inducing  Brentano  to  break 
the  contract  was  to  hurt  the  plaintiff  and 
injure  him  in  his  trade,  that  would  be 
*  maliciously '  in  point  of  law,  and  a  cause 
of  action  would  be  established/' 

The  learned  Judge  left  two  questions 
to  the  jury — namely,  first.  Did  the  defen- 
dants, or  any  of  them,  maliciously  induce 
certain  persons  named — namely,  Brentano, 
Gibson,  Scott,  Straker,  and  I>awber — or 
any  of  them,  to  break  their  contracts 
with  the  plaintiff? 

Secondly,  Did  the  defendants,  or  any 
two  or  more  of  them,  naaJiciously  conspire 
to  induce  the  persons  named  and  others 
not  to  enter  into  contracts  with  the  plain- 
tiff, and  were  such  persons  thereby  in- 
duced not  to  make  such  contracts  % 

The  jury  found,  first,  that  all  the  de- 
fendants maliciously  induced  the  persons 
named  to  break  their  contracts  with  the 
plaintiff;  and,  secondly,  that  all  the  de- 
fendants maliciously  conspired  to  induce 
the  persons  named  and  others  not  to  enter 
into  contracts  with  the  plaintiff ;  and  they 
assessed  the  damages  at  50^.  14«.  ^d.  in 
respect  of  their  first  finding,  and  200^.  in 
respect  of  the  second. 

Collins,  J.,  gave  judgment  for  the 
plaintiff  for  the  damages  found  by  the 
jury,  and  for  an  injunction  (2). 

(2)  There  was  very  great  controversy  as  to 
the  facts  in  this  case  ;  but  the  above  statement 
is  in  substance  that  made  by  Lord  Justice  Smith 
in  his  judgment,  and  expresses,  it  will  be  seen, 
the  conclusions  at  which  the  other  members  of 
the  Ck)urt  also  arrived.  A  large  part  of  the 
arguments  of  the  counsel  for  the  defendants 
was  occupied  with  an  examination  of  the  evi- 
dence in  detail,  which  they  contended  did  not 
warrant  the  findings  of  the  jury. 
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Robaon,  Q,€.  {H,  T,  K&mp  with  him), 
for  the  defendants  Bussell  and  Stephen- 
son, the  president  and  secretary  of  the 
Operative  Bricklayers*  Society ;  and  E, 
Tindal  Atkvnaon,  Q,C.  {T.  WiUea  Chitty 
and  F,  G,  NewhoU  with  him),  for  the 
other  defendants. — The  judgment  entered 
for  the  plaintiff  was  wrong.  It  is  sub- 
mitted that  there  was  no  evidence  to  sup- 
port the  findings  of  the  jury  in  answer 
to  either  of  the  questions  left  to  them 
by  the  learned  Judge,  and  that  he  mis- 
directed the  jury  in  leaving  the  case  to 
them  as  he  did. 

As  to  the  first  alleged  cause  of  action, 
it  is  submitted  that  there  was  nothing 
unlawful  in  what  was  done  by  the  defen- 
dants. The  five  persons  who  had  entered 
into  contracts  with  the  plaintiff*  broke 
their  contracts,  not  in  consequence  of  the 
action  of  the  defendants,  but  in  conse- 
quence of  the  refusal  of  the  workmen  to 
work  on  the  plaintiff's  materials.  It  was 
perfectly  legal  for  the  workmen  to  agree 
between  themselves  to  refuse  to  work  for 
their  employers  unless  certain  rules  were 
followed — that  is  no  more  than  is  done  in 
the  case  of  every  trade  union;  and  the 
defendants,  as  the  officers  of  the  trade 
unions,  were  within  their  rights  in  inform- 
ing the  men  that  the  rules  had  been 
broken,  and  that  they  ought  not  to  work 
upon  the  plaintiff's  materials.  The  de- 
fendants were  guilty  of  nothing  illegal  in 
seeking  to  enforce  compliance  with  the 
rules  of  the  union  by  those  means.  The 
mere  fact  that  the  action  of  the  workmen 
might  affect  contracts  entered  into  by 
their  employers  does  not  make  the  action 
of  the  workmen  illegal ;  if  workmen  have 
a  right  to  refuse  to  work  for  their  em- 
ployers unless  certain  rules  are  observed, 
they  have  a  right  to  do  so  though  their 
refusal  may  cause  inconvenience  to  the 
employers,  or  may  make  it  difficult  for 
them  to  fulfil  their  contracts. 

The  doctrine  laid  down  in  Lumdey  v. 
Gye  (3)  and  Bowen  v.  HaU  (4)  only  ap- 
plies to  contracts  for  personal  services, 
and  does  not  extend  to  contracts  for  the 
supply  of  goods.  But,  further,  in  order  to 
bring  the  present  case  within  the  doctrine 

(3)  2  E.  &  B.  216  ;  22  Law  J.  Rep.  Q.B.  463. 

(4)  60  Law  J.  Rep.  Q.B.  305 ;  Law  Rep. 
6  Q.B.  D.  333. 
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of  those  cases  it  must  be  shewn  that  the 
defendant  acted  maliciously,  that  is  to 
say,  with  a  view  to  injure  the  plaintiff  or 
to  obtain  an  indirect  advantage  for  him- 
self. There  was  no  evidence  of  malice  in 
that  sense  here  ;  there  was  no  evidence  of 
personal  illwill  towards  the  plaintiff,  or  of 
any  desire  to  obtain  an  unfair  benefit  for 
themselves — ^their  object  was  simply  to 
enforce  obedience  to  the  rules  of  the 
unions. 

Further,  as  to  the  second  alleged  cause 
of  action,  it  is  submitted  that  for  a 
single  person  to  induce  another  not  to 
enter  into  a  contract  with  a  third  person 
is  not  actionable ;  the  doctrine  of  LurriUy 
v.  Gye  (3)  and  Botoen  v.  HaU  (4)  only 
applies  to  existing  contracts  ;  and  if  it  is 
not  actionable  when  done  by  a  single  per- 
son, the  combination  of  several  for  the 
same  object  is  not  actionable — ScUaman  v. 
Warner  (5). 

Lawson  Walton,  Q.C.,  and  Montague 
LiLsh,  for  the  plaintiff. — The  principle 
laid  down  in  Lwmley  v.  Gye  (3)  and 
Bomen  v.  HaM  (4)  is  that  maliciously  to 
persuade  a  person  to  break  his  contract  is 
actionable  if  injury  ensues  from  it  to  the 
plaintiff,  and  the  principle  is  not  confined 
to  contracts  of  personal  service.  There  was 
evidence  here  that  the  defendants  acted 
maliciously  within  that  principle.  The 
defendants,  knowing  that  the  other  per- 
sons had  entered  into  contracts  or  were 
about  to  enter  into  contracts  with  the 
plaintiff,  induced  those  persons  to  break 
their  contracts  or  not  to  enter  into  con- 
tract with  the  plaintiff,  in  order  to  compel 
the  plaintiff  to  obey  their  rules,  at  the  risk 
of  incurring  loss  or  sustaining  injury  in 
his  business.  It  is  said  that  the  workmen 
had  a  right  to  withhold  their  services ; 
but  a  lawful  act,  if  done  to  induce  an 
unlawful  act,  becomes  unlawful.  For  in- 
stance, the  payment  of  money  to  another 
is  lawful ;  but  if  money  be  paid  to  another 
in  order  to  procure  a  wrong,  it  becomes 
an  unlawful  act.  Again,  it  is  said  that 
the  defendants  did  not  compel  Brentano 
and  the  others  to  breaJ^  their  contracts, 
but  merely  notified  to  them  that  their 
workmen,  who  were  free  agents,  would 
cease  to  work  for  them  upon  the  materials 

(6)  65  Law  Times,  N.S.  132. 


supplied  by  the  plaintiff,  and  that  the 
workmen,  in  so  refusing,  broke  no  con- 
tract, and  did  no  more  than  they  had 
a  right  to  do  ;  but  it  is  pkiQ  that 
the  workmen  were  forced,  under  pain  of 
fines  or  expulsion  from  the  unicm,  to 
refuse  to  work  for  Brentano  and  the 
others  at  the  bidding  of  the  defendants, 
and  that  the  action  of  the  defendants 
had  for  its  purpose  the  infliction  of  injury 
upon  the  plaintiff;  and  if  the  defendants, 
for  the  purpose  of  inflicting  an  injury  on  the 
plaintiff,  forced  the  workmen  to  exercise 
a  right  which  they  possessed,  it  can  make 
no  difference  whether  the  workmen  broke 
any  contract  or  not.  There  was  ample 
evidence  that  the  defendants  intentionaily 
and  maliciously  induced  Brentano  and  the 
others  to  break  their  contracts  with  the 
plaintiff,  and  that  damage  ensued  to  him. 

As  to  the  second  head  of  claim,  it  is 
submitted  that  it  is  clearly  actionable  to 
conspire  to  prevent  persons  contractiDg 
with  a  particular  individual  with  a  view 
to  injure  him,  if  actual  damage  to  him  is 
proved — Gregory  v.  The  IhJce  of  BruM- 
vnck  (6)  and  The  Mogul  Steamship  Com- 
pany V.  MacgregoTj  Gow  db  Co.  (7). 

H.  T,  Kemp  replied. 

Lord  Esher,  M.R. — In  this  case  I 
propose,  first,  to  state  what  I  understand 
to  be  the  facts  proved  by  the  evidence, 
and  then  to  state  what,  in  my  view,  is  the 
law  applicable  to  those  facts.  It  appears, 
then,  that  there  had  been  formed  at  Hull 
three  trade  unions  in  connection  with  the 
three  trades  which  constituted  the  build- 
ing trade  at  Hidl ;  that  is  to  say,  the 
members  of  each  of  these  unions  respec- 
tively agreed  amongst  themselves  to  form 
a  union,  to  subscribe  certain  moneys  in 
respect  of  which  they  might  eventually  he 
entitled  to  receive  certain  benefits,  and 
also  to  subject  themselves  to  certain  obli- 
gations. The  main  condition,  and  the 
important  one  in  this  case,  upon  which 
the  members  became  entitled  to  the  bene- 
fits of  membership  was  that  they  should, 
as  regards  certain  matters  of  their  trade, 
obey  the  directions  of  those  appointed  by 

(6)  6  M.  &  G.  953 ;  13  Law  J.  Rep.  C.P.  34. 

(7)  61  Law  J.  Rep.  Q.B.  295,  at  pp.  310,311. 
per  Lord  Hannen;  Law  Rep.  [1892]  A.C.25, 
at  p.  60. 
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the  members    to    give    such    directions, 
and  if  they   fieiiled   to  obey   those  direc- 
tions   they  might  be  expelled  from  the 
union,    and    might   forfeit  and  lose  the 
benefits     they   would    otherwise    obtain. 
To    that    extent    each    member    volun- 
tarily surrendered  his  individual  liberty 
of  action  ;  he  bound  himself  not  to  exer- 
cise it  on  pain  of  losing  certain  benefits. 
That    being    the    constitution    of   these 
unions,   and    I   suppose  of   every   trade 
union,  they  appear  to  have  agreed   to- 
gether that  certain  regulations,  which  it 
was  tbought  would  be  for  the  advantage 
of  the  building  trade,  should  be  observed 
by  the  master  builders  in  Hull,  and  that, 
if  any  builder  would  not  conform  to  those 
regulations,  the  unions  would  act  upon 
their  members  with  a  view  of  compelling 
him  to  do  so.     Accordingly,  the  imions 
formed  a  joint  committee,  which  was  to  be 
the  authority  to  determine  what  the  action 
of  the  individual  members  of  the  unions 
should   be  in  the   event  of  any  dispute 
arising.   The  joint  committee  thus  beoime 
the  agent  to  act  for  each  of  the  unions, 
and  had  apparently  authority  to  delegate 
their  powers  to  one  or  more  individuals. 
The  evidence  shews  that  they  did  so  dele- 
gate their  powers  to  the  defendant  Russell. 
Consequently,  Russell  became  the  agent 
of  the  joint  committee  and  of  each  of  the 
unions,  and  in  a  sense  of  the  individual 
members,  and  he  was  the  person  who  was 
to  direct  the  individual  workmen  as  to 
what  things  they  might  or  might  not  do 
as  regards  matters  of  their  trade.     In  that 
state  of  things  the  joint  committee,  believ- 
ing that  a  certain   mode  of  performing 
bmlding  work  was   detriment    to   the 
interest's  of  the  unions  and  of  their  consti- 
tuents, passed  certain  rules,  and,  amongst 
others,  the  particular  rule  which  has  been 
referred  to,  rule  9.     As  regards  their  own 
members,  they  had  a  perfect  right  to  in- 
sist upon  compliance  with  that  rule,  but, 
as  regards  persons  not  belonging  to  the 
unions,  the  rule  did  not  and  could  not 
bind  them,  and  the  unions  had  no  right  to 
insist  upon  obedience  to  it.  A  firm  of  Myers 
k  Temperton,  who  were  builders  at  Hull, 
thought  fit,  as  they  had  a  right  to  do,  to 
carry  on  their  business  in  Hull  in  a  way  in- 
consistent with  the  requirements  of  rule  9. 
The  unions    and   their    joint  committee 
Vol.  62.--Q.B. 
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objected  to  this,  and  they  resolved  to 
coerce  Myers  k  Temperton  into  carrying 
on  their  business  in  accordance  with  the 
rule.  Having  failed  in  the  attempt  to 
procure  compliance  with  the  rule  by  direct 
action  against  them — because  Myers  k 
Temperton,  not  being  members  of  the 
unions,  were  under  no  sort  of  obligation 
to  obey  the  rules — they  sought  to  coerce 
them  through  the  persons  who  dealt  with 
them  and  supplied  them  with  materials 
in  the  way  of  their  business,  and  accord- 
ingly they  endeavoured  to  induce  the 
plaintiff  not  to  deal  with  them.  He 
refused.  In  effect  he  told  them,  as  Myers 
k  Temperton  had  told  them,  that  he  was 
not  a  member  of  the  unions,  that  in  no 
sense  was  he  bound  by  their  rules,  and 
that  he  intended  to  continue  to  deal  with 
Myers  k  Temperton.  Upon  that,  direct 
means  having  failed,  the  imions,  in  order 
to  coerce  the  plaintiff  from  dealing  with 
Myers  k  Temperton,  determined  to  take 
action  against  him  for  that  purpose  in- 
directly through  the  persons  who  had 
dealings  with  him.  They  said  in  effect 
that  if  any  persons  engaged  in  the  build- 
ing trades  dealt  with  the  plaintiff,  the 
members  of  the  unions  would  refuse  to 
work  for  them  upon  any  goods  supplied 
by  the  plaintiff.  They  intended  by  that 
means  to  coerce  the  plaintiff  to  comply 
with  their  demands,  and  they  contem- 
plated that,  if  he  did  not  comply,  his  busi- 
ness would  be  destroyed.  True  it  is,  that 
in  point  of  law  those  persons  were  free  to 
enter  into  contracts  with  the  plaintiff,  and 
were  bound  to  perform  their  contracts 
with  him ;  but  the  joint  committee  knew 
that,  in  point  of  fact,  if  they  could  induce 
them  to  break  their  contracts,  and  if  they 
could  induce  them  and  others  not  to  enter 
into  contracts  with  the  plaintiff,  it  must 
practically  follow  as  a  necessary  result  that 
his  business  would  be  destroyed.  The 
defendants,  therefore,  knowing  that  the 
plaintiff  had  refused  to  comply  with  their 
order,  and  that  he  was  about  to  deal  with 
Myers  k  Temperton,  began  to  act  upon 
persons  dealing  with  him — amongst  others, 
upon  Brentano  and  Gibson.  They  acted  not 
from  spite  or  malice,  in  the  sense  of  desir- 
ing to  do  the  plaintiff  physical  mischief,  but 
with  a  view  to  injure  him  in  his  business, 
so  as  to  coerce  him  to  carry  on  his  business 
3H 
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otherwise  than  as  he  wished,  and  as  he 
had  a  perfect  right  to  do.  To  my  mind,  the 
evidence  shews  that  Russell,  who  was  act* 
ing  for  the  unions  and  the  joint  committee, 
and  the  joint  committee,  all  knew  that 
Brentano  had  entered  into  contracts  with 
the  plaintiff,  and  that  he  would  in  the 
course  of  his  business  enter  into  other 
contracts  with  him  in  the  future.  There- 
upon Russell  let  Brentano  know  that  if 
he  went  on  dealing  with  the  plaintiff  harm 
would  come  to  him  in  his  business — that 
is,  workmen  would  leave  him,  or  would 
not  work  upon  any  of  the  plaintiff's  goods. 
The  words  used  by  Russell  to  Brentano, 
and  the  resolution  of  the  joint  committee 
made  known  to  him,  had  for  their  pur- 
pose to  prevent  him  from  carrying  out 
the  contract  he  had  already  made  with 
the  plaintiff,  and  also,  I  should  say,  it 
might  feirly  be  inferred,  to  prevent  him 
from  entering  into  contracts  with  the 
plaintiff  in  the  future,  with  the  ultimate 
purpose  not  of  injuring  Brentano,  but  for 
the  purpose  of  injuring  the  plaintiff  in  his 
business,  and  thus  to  force  the  plaintiff  to 
comply  with  the  requirements  of  the  unions. 
The  defendants  gave  notice  accordingly  to 
the  workmen  employed  by  Brentano.  It 
is  said  that  that  was  only  what  they  had 
a  perfect  right  to  do — that  they  only  gave 
notice  or  advice  to  the  workmen  that  the 
rules  of  the  unions  had  been  broken,  and 
that  they  ought  not  to  work  for  Brentano 
if  he  dealt  with  the  plaintiff,  but  that  the 
workmen  could  do  as  they  liked  in  the 
matter.  There  is  no  substance  in  that 
contention.  The  men  had  undertaken  to 
obey  their  leaders,  and  if  they  did  not  do 
so  they  would  be  expelled  from  the  union 
or  fined,  or  both.  What  is  called  advice 
was,  in  truth,  and  in  fact,  an  order  to  the 
workmen,  and  an  order  which  they  had 
undertaken  to  obey.  It  was  an  order  of 
the  union  to  the  men  to  cease  to  work  for 
Brentano  if  he  did  business  with  the  plain- 
tiff, if  he  completed  the  contract  already 
made,  or  entered  into  a  fresh  contract 
with  liim.  The  defendants  so  acted  in 
order  to  force  the  plaintiff  to  obey  them, 
with  the  consequence  that,  if  he  did  not 
obey  them,  he  would  be  ruined  in  his  busi- 
ness ;  and  they  did  that  in  order  to  force 
the  plaintiff  to  comply  with  their  orders. 
It  seems  to  me  clear  that  there  was  ample 


evidence  agjiinst  all  the  defendants,  upon 
which  the  jury  might  find  against  them, 
that  they  knew  of  all  that  was  going  cm 
and  authorised  all  that  was  done.  They 
were  all  present  and  heard  the  case  proved 
against  them,  and  not  one  of  them,  except 
Russell,  came  forward  to  contradict  or  ex- 
plain the  evidence  against  them.  Such 
are  the  facts  as  regards  the  case  of  Bren- 
tano. The  evidence  as  regards  the  cas© 
of  Gibson  and  the  others  is  substan- 
tially to  the  same  effect.  This  is  not 
simply  a  case  of  workmen  saying  that 
they  will  not  work  for  a  master  if  he  does 
certain  things  which  they  do  not  like; 
the  action  taken  as  regards  Brentano, 
Gibson,  and  the  others  was  for  the  pur- 
pose of  injuring  the  plaintifi^  in  order,  as 
the  expression  was,  to  bring  him  to  his 
knees,  to  force  him  into  obedience  to  the 
policy  of  the  unions,  which  they  had  no 
right  to  impose  upon  him.  That  was  the 
intent  and  object  of  all  the  defendants. 

Those  being  the  fects,  what  is  the  law 
applicable  to  them  %  Counsel  for  the  de- 
fendants dealt  with  the  questions  of  law 
boldly  and  shortly,  the  stress  of  their 
arguments  being  directed  to  shew  that 
there  was  no  evidence  that  the  defendants 
were  in  feet  responsible  for  that  of  which 
the  plaintiff  complains.  It  was  aigued 
that  the  right  of  action  for  inducing  ps"- 
sons  to  break  a  contract  is  confined  to 
contracts  between  master  and  servant,  or 
contracts  of  personal  service.  But  J?oi«n 
V.  EM  (4),  as  I  understand  it,  does  awaj 
with  any  such  distinction  as  regards  the 
principle  laid  down  in  Lumhy  v.  Gye  (3). 
It  was  not  a  case  of  master  and  servant, 
and  the  Court  of  Appeal  had  to  determine 
whether  they  agreed  with  the  view  taken 
by  the  majority  of  the  Court  in  Lundey  v. 
Gye  (3).  The  majority  of  the  Court  of 
Appeal  approved  of  the  view  of  the 
majority  of  the  Court  in  Lumley  v.  Gp 
(3).  Lord  Chief  Justice  Coleridge  ad- 
hered to  the  view  expressed  by  his  father, 
Mr.  Justice  Coleridge.  The  Lord  Chan- 
cellor (Lord  Selbome)  and  I  approved 
of  the  view  of  the  majority.  In  our 
judgment,  after  stating  that  "  wherever  a 
man  does  an  act  which  in  law  and  in  feet 
is  a  wrongful,  and  such  an  act  as  may,  as 
a  natural  and  probable  consequence  of  it; 
produce  injury  to  another,  and  which*  in 
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the  particular  case  does  produce  such  an 
injury,  an  action  on  the  case  will  lie,**  we 
say :  "  Merely  to  persuade  a   person   to 
break  his  contract  may  not  be  wrongful  in 
law  or  fact.  .  .  .  But  if  the  persuasion  be 
used  for  the  indirect  piurpose   of  injuring 
the  plaintiff  or  of  benefiting  the  defendant 
at  the  expense  of  the  plaintiff,  it   is  a 
malicious  act  which   is   in    law  and  in 
fact  a  wrong  act,  and  therefore  a  wrong- 
ful    act,    and    therefore     an    actionable 
act  if  injury  ensues  from  it.     We  think 
that  it  cannot  be  doubted  that  a  malicious 
act,  such  as  is  above  described,  is  a  wrong- 
ful act  in  law  and  in  £act.     The  act  com- 
plained of  in  such  a  case  as  Lwndey  v.  Gye 
(3),  and  which  is  complained  of  in  the  pre- 
sent case,  is,  therefore,  because  malicious, 
wrongful.     That  act  is  a  persuasion   by 
the  defendant  of  a  third  person  to  break 
a  contract   existing   between   such  third 
person  and  the  plaintiff*.     It  cannot  be 
maintained  that  it  is  not  a  natural  and 
probable  consequence  of  that  act  of  per- 
suasion that  the  third  person  will  break 
his  contract.     It  is  not  only  the  natural 
and  probable    consequence,   but  by  the 
terms  of  the  proposition  which  involves 
the  success  of  the  persuasion,  it  is  the 
actual  consequence."     It  would  be  impos- 
sible to  find   anything  more  directly  in 
point  than   this,   as    regards  the    claim 
against  the  defendants  with  respect  to  the 
contracts  which   Brentano,   Gibson,   and 
the  other  persons  named  were  induced  to 
break.     It  is  an  authority  which  is  bind- 
ing upon  us ;  and  it  seems  to  me  to  be 
perfectly  applicable  to  the  facts   of  the 
present  case  as  regards  the  first  of  the 
two  heads  of  claim. 

Then  we  come  to  the  second  head  of 
claim.  It  is  suggested  on  behalf  of  the 
defendants  that  there  is  a  clear  distinction 
between  forcing  a  person  to  break  an 
existing  contract  and  preventing  a  per- 
son from  entering  into  future  contracts. 
I  am  unable  to  see  any  distinction  in  prin- 
ciple. In  both  cases  there  is  the  same 
wrongful,  because  malicious,  intent.  It 
is  impossible  to  say  that,  where  there  is  the 
same  malicious  intent,  the  same  purpose, 
for  instance,  as  in  the  present  case,  to 
force  the  plaintiff  to  comply  with  the  re- 
quirements of  the  unions,  and  the  same 
injury  to  him  in  both  cases,  it  makes  any 
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substantial  difference  that  in  the  one  case 
a  person  is  induced  to  break  an  existing 
contract,  and  in  the  other  is  induced 
to  abstain  from  entering  into  a  contract 
which  he  was  about  to  enter  into,  so  that 
in  the  one  case  an  action  will  lie  and  in 
the  other  not.  No  authority  whatever 
has  been  suggested  in  support  of  any  such 
distinction,  and  Gregory  v.  The  Duke  of 
Bnmawick  (6)  appears  to  be  against  it. 
That  case  shews  that,  at  any  rate,  if 
persons  conspire  or  combine  together 
maliciously  to  injure  another  by  prevent- 
ing third  parties  from  entering  into  con- 
tracts with  him,  and  injury  thereby 
ensues  to  him,  it  is  actionable ;  it  seems 
to  go  the  length  of  deciding  that  the  com- 
bination or  conspiracy  to  do  the  act  carries 
the  matter  further  than  if  the  same  act  is 
done  by  an  individual.  But  the  opinion 
expressed  in  the  House  of  Lords  in  The 
Mogul  SteWmahip  Company  v.  Macgregor, 
Gow  c&  Go,  (7)  suggests  no  distinction  of 
that  kind.  There  the  counsel  for  the 
defendants  relied  upon  the  distinction 
between  an  indictment  and  a  pivil  action, 
and  said  that,  though  such  a  combination 
might  be  the  subj^t  of  an  indictment  for 
conspiracy,  it  coiild  not  be  th^  subject  of 
an  action  for  damages.  I  agree  that  there 
is  this  distinction — namely,  that  in  the 
case  of  an  indictment  when  you  have 
proved  the  conspiracy  you  have  proved 
the  indictment,  whereas  in  the  case  of  an 
action  you  must  go  further  and  prove 
damage.  I  agree,  therefore,  that  upon 
the  second  claim  in  the  present  action  it 
would  not  be  enough  for  the  jury  to  find 
that  the  defendants  had  conspired  to- 
gether :  they  must  go  further  and  find 
that  damage  had  resulted  to  the  plaintiff. 
But  if  there  is  evidence  in  support  of  both, 
and  the  jury  find  both,  then  it  seems  to 
me  that  the  observations  of  Lord  Bram- 
well  in  l^he  Mogul  Steamship  Compcmy 
V.  Macgregory  Gow  d;  Go,  (7)  apply.  He 
there  says  :  "  The  plaintiffs  also  say  that 
these  things,  or  some  of  them,  if  done  by 
an  individual,  would  be  actionable.  This 
need  not  be  determined  directly,  because 
all  the  things  complained  of  have  their 
origin  in  what  the  plaintiffs  say  is  un- 
lawfulness— a  conspiracy  to  iniure — so 
that  if  actionable  when  done  by  one, 
much    more    are    they   when    done    by 
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several ;  and  if  not  actionable  when  done 
by  several,  certainl}'^  they  are  not  when 
done  by  one.  It  has  been  objected  by 
capable  persons  that  it  is  strange  that 
that  should  be  unlawful  if  done  by  several 
which  is  not  if  done  by  one,  and  that  the 
thing  is  wrong  if  done  by  one,  if  wrong 
when  done  by  several ;  if  not  wrong  when 
done  by  one,  it  cannot  be  when  done  by 
several.  I  think  there  Ls  an  obvious 
answer — indeed  two :  one  is  that  a  man 
may  encounter  the  acts  of  a  single  person, 
yet  not  be  fiedrly  matched  against  several ; 
the  other  is  that  the  act  when  done  by 
an  individual  is  wrong,  though  not  punish- 
able, because  the  law  avoids  the  multi- 
plicity of  crimes — De  minimis  nan  curat 
lex;  while  if  done  by  several,  it  is  suf- 
ficiently important  to  be  treated  as  a 
crime."  It  seems  to  me  that  Lord  Bram- 
well  recognises  that  if  several  persons  con- 
spire to  do  a  wrongful  act,  and  that  con- 
spiracy results  in  injury  to  another,  the 
conspiracy  is  actionable,  though  the  act 
if  done  by  one  person  might  not  be 
actionable.  It  appears  to  me,  therefore, 
that  the  conspiracy  entered  into  by  the 
defendants  to  prevent  persons  from  enter- 
ing into  contracts  with  the  plaintiff  in  the 
future  was  actionable  if  injury  was  caused 
to  the  plaintiff.  I  think  there  was  ample 
evidence  to  warrant  the  jury  in  finding 
both  that  pei-sons  were  prevented  from 
entering  into  contracts  with  the  plaintiff 
in  consequence  of  the  resolution  of  the 
joint  committee,  and  also  that,  as  the 
result  of  that  action  of  the  defendants, 
the  plaintiff  was  substantially  injured  in 
his  business ;  and  it  seems  to  me  that  the 
jury  have  so  found.  For  these  reasons, 
I  am  of  opinion  that  the  verdict  and  judg- 
ment in  favour  of  the  plaintiff  upon  both 
heads  of  claim  was  right,  and  that  this 
application  must  be  refused. 

Lopes,  L.J. — I  do  not  propose  to  go 
through  the  facts  or  the  evidence,  which 
have  already  been  fully  dealt  with  by  the 
Master  of  the  Rolls,  and  which  I  under- 
stand Lord  Justice  Smith  will  presently 
consider  in  detail.  I  shall  confine  myself 
to  stating  what  I  believe  to  be  the  law 
applicable  to  the  case.  The  important 
case,  and  the  one  which  should  govern 
our  decision  as  regards  the  first  head  of 


claim,  Ls  Bowen  v.  Hall  (4),  which,  ajs  I 
understand  it,  lays  down  the  broad  prin- 
ciple that  if  a  man  induces  one  of  the  two 
parties  to  a  contract  to  break  the  contract, 
intending  thereby  tp  cause  injury  to  the 
other  party  or  to  benefit  himself,  he  com- 
mits an  actionable  wrong.  That  case  was 
decided  in  1881,  and  has  never  since  beoi 
doubted.  I  presume  that  the  principle  is 
this,  that  a  contract  gives  to  the  parties  to 
it  certain  rights,  not  only  as  against  each 
other,  binding  them  to  each  other,  bat 
that  it  obliges  the  rest  of  the  woiid  to 
respect  that  contractual  relation.  Thai 
being  the  law  on  the  subject,  the  question 
is,  whether  there  was  evidence  to  justify 
the  finding  of  the  jury  upon  the  first 
question  left  to  them  by  the  learned 
Judge — ^that  the  defendants  did  mali- 
ciously induce  certain  persons  named  to 
break  their  contracts  with  the  plaintiff; 
and  I  agree  that  there  was  ample  evidence 
to  justify  their  finding.  I  think  they 
answered  the  question  in  the  only  way  in 
which  they  could  have  answered  it.  But 
it  is  contended,  on  behalf  of  the  defen- 
dants, that  they  merely  pointed  out  to  the 
workmen  that  the  rules  of  the  union  were 
being  broken,  and  that  the  workmen  acted 
spontaneously,  and  as  they  had  a  right  to 
do.  To  my  mind,  when  the  facts  are  con- 
sidered, it  is  as  impossible  to  contend  that 
the  men  acted  spontaneously  as  it  is  to 
say  that  their  masters,  the  persons  who 
had  contracted  with  the  plaintiff,  acted 
spontaneously.  The  masters,  so  fjar  from 
breaking  their  contracts  of  their  own  free 
will,  were  anxious  to  carry  them  out,  and, 
it  is  equally  clear,  would  have  continued 
to  work  for  them  were  it  not  for  fear  of 
the  unions  and  of  the  consequences  of  dis- 
obedience to  their  directions.  An  attempt 
was  made  to  distinguish  the  case  of  the 
other  defendants  from  that  of  Russell ;  but 
when  the  &cts  are  considered,  it  seems  to 
me  clear  that  Russell  was  the  delegate  of 
the  unions,  appointed  to  represent  the 
other  defendants,  that  he  did  represent 
them,  and  that  they  occupy  the  same 
position  as  he  does. 

The  second  question  in  the  case  is  with 
regard  to  inducing  persons  not  to  entff 
into  contracts  with  the  plaintiff.  The 
question  left  to  the  jury  was.  Did  the 
defendants  maliciously  conspii*e  to  indnce 
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'  others,  not  to 
Uintiff ;  and 
d  not  to 
'vered 
my 
.(1 
■  ,\i\ 
'liiat 
■  •  t'JT  that 
t  -  an  action- 
>.    I  v\ill  state 
tiit^  law  on  the 
ft    the   authorities 
f  lis,  that  a  combina- 
-."MO  pei-sons  to  induce 
.1  with  a  particular  indi- 
'  to  outer  into  contracts  with 
.10  with  the  object  of  injuring 
•  i  if  injiu-y  results  to  him  in  oonse- 
'♦•,   is   an   actionable  wrong.      That 
I  •ar-s  to  me  to  follow  from  what  was 
^dil  in  Gregory  v.  The  Duke  of  Brunawick 
iG),  and  in  the  House  of  Lords  in  The 
Mogul  Stecumship  Company  v.  Macgregor, 
Goxjo   dc  Co.   (7).      The  evidence  in  sup- 
port of  this  part  of  the  case  was  perhaps 
not  BO  strong  as  upon  the  first  head  of 
claim,  but  there  certainly  was  clear  evi- 
dence that,  in  two  cases  at  least,  persons 
had  been  induced  not  to  enter  into  con- 
tracts with  the  plaintiff;  and  it  was  proved 
that  the  plaintiff's    business,    after  the 
action  of  the  defendants,  fell  off  to  a  con- 
siderable extent.     I  think  there  was  evi- 
dence to  justify  the  finding  of  the  jury, 
and  I  cannot  say  that  their  finding  was 
wrong. 

For  these  reasons,  I  think  that  the  ver- 
dict of  the  jury  should  stand,  and  that  the 
direction  of  the  learned  Judge  was  a  right 
one.  I  think,  therefore,  that  the  judgment 
in  &vour  of  the  plaintiff  was  right,  and 
that  the  appeal  must  be  dismissed. 

Smith,  L.  J. — ^The  plaintiff  is  a  master 
mason  and  builder  at  HuU^  who,  in  the 
course  of  his  business  supplies  building 
materials  by  contract  to  other  persons. 
He  sues  the  defendants,  who  are  members 
of  a  joint  committee  of  the  Operative 
Bricklayers',  of  the  Operative  Plasterers', 
and  of  the  Operative  Labourers'  Societies 
in  that  town — first,  for  having  unlawfully 
and  maliciously  procured  certedn  persons 
to  break  theii-  contracts  with  him ;  and. 


secondly,  for  having  maliciously  conspired 
to  induce  certain  persons  not  to  enter  into 
contracts  with  him,  by  reason  of  which 
acts  he  was  damnified      The  juiy  have 
found  against   the  defendants  upon  each 
of  these  alleged  causes  of  action,  and  have 
awarded  50/.  damages  upon  the  first  and 
200/.  damages  upon  the  second.     Motion 
has  been  made  to  us  to  set  aside  the  verdict 
and  to  enter  it  for  the  defendants,  upon  the 
ground  that  there  was  no  evidence  to  fix 
any  of  the  defendants  with  liability  for 
the  acts    complained   of,   and    that    the 
learned  Judge  at  the  trial  misdirected  the 
jury  in  point  of  law.     The  question   he 
left  to  the  jury  as  to  the  first  alleged  cause 
of  action  was,  whether  the  defendants,  or 
any  of   them,    maliciously  induced    the 
persons  named  to  break  their  contracts 
with  the  plaintiff;  and  he  fully  explained 
what  was  the  meaning  of  the  word  **  mali- 
ciously"   in    this    question.      He   said  : 
!His  Lordship  read  the  direction  of  the 
earned  Judge  to  the  jury  in  his  summing 
up.]     Nothing  could  be  clearer  than  this 
direction;  and  that  it  is  correct  in  point  of 
law  will  be  seen  upon  examining  the  opi- 
nions delivered  by  Mr.  Justice  Crompton, 
Mr.  Justice  Wightman,  and  Mr.  Justice 
Erie  in  LwnUey  v.  Gye  (3),  and  the  judg- 
ment of  the  Court  (Lord  Selborne,  L.C., 
and  Lord  Justice  Brett ;  Lord  Coleridge, 
C. J.,  dissenting)  in  Bowen  v.  Hall  (4).  It  is 
not  necessary,  in  my  opinion,  in  this  case, 
to  decide  the  point  whether  this  cause  of 
action  will  apply  if  there  is  no  contract  in 
existence,   and  I  reserve  that   point  for 
decision  hereafter.     But  it  said  that  there 
is  no  evidence  to  support  the  cause  of 
action  in  the  present  case.    Now  evidence 
was  given  in  support  of  the   following 
£aycts.     [The  Lord  Justice  stated  the  ma- 
terial portions  of  the  evidence  in  detail 
so   far   as  it  bore  upon  the  dealings  of 
the  defendants  with  Brentano,  and  then 
proceeded  as  follows :]  It  was  argued  for 
the    defendants    that  the  above  consti- 
tuted  no  evidence  that   the   defendants 
(who    were    all    members    of   the    joint 
committee   of  the  three  societies  which 
Russell   admitted    he    represented)   had, 
with  knowledge  of  the  existence  of  any 
contract  and  with  the   intention  of  in- 
juring the  plaintiff  and  of  crippling  him 
in  his  trade,  induced  Brentano  to  break 
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his  contract  with  him ;  and  it  was  said 
that    all   that  the  defendants  had   done 
was  what  was   done  in   every   strike — 
that  is,  call   out  the  men ;  and  that  this 
was  legal.     If  this  had  been  all,  I  should 
have   agreed;   for  it  cannot   be  doubted 
that,  at  any  rate  since  the  passing  of  38 
&  39  Vict.  c.  86,  in  1875,  if  not  from 
1871,  strikes  jE?cr  «e,  subject  to  the  excep- 
tions mentioned  in  sections  4  and  5  of  that 
Act,  are  legal.     It  was  argued  that,  if  the 
defendants    were    to    be   held    liable   in 
damages   in  this  case,   no    trade   union 
could  hereafter  call  out  their  men,  for  it 
might  be  held  that  by  so  doing  they  were 
inducing  the  breach  of  a  contract  to  the 
injury  of  one  of  the  contracting  parties,  if 
there  happened  to  be  one.     I  do  not  agree 
that  a  strike  is  analogous  to  the  present 
case ,  for  to  maintain  the  cause  of  action 
sued  on  there  must  be  evidence  that  the 
defendant,  with  knowledge  of  the  exist- 
ence of  a  contract,  had  induced  and  suc- 
ceeded in  inducing  one  of  the  contracting 
parties  to  break  his  contract,  to  the  injury 
of  the  other  contracting  party ;  and  there 
must  also  be  evidence  that  the  intention 
of  the  inducer  was  by  such  breach  to  do 
harm  to  the  other  contracting  party,  or, 
to  use  Lord  Hannen's  words  in  The  Mogul 
Steamship  Company  v.  Macgregar,  Gow  dk 
Co.  (7),  that  the  "  real  object  was  to  in- 
jiu:e  the    individual."     The   present  is  a 
different  case  to  that  suggested — namely, 
the    merely  calling  out   men  on  strike  ; 
though  it  does  appear   to   me  that  if  a 
strike  were  used  for  the  purpose  and  with 
the  intent  above    mentioned   an   action 
would  lie.     In  my  judgment,  there  is  evi- 
dence in  this  case — first,  that  the  defen- 
dants intended   to  coerce    the  builders, 
Myers  <k  Temperton,  to  obey  their  edicts ; 
and  to  bring  this  about  they  determined 
to  cut  off  from   them   the  supply  of  all 
materials   they  might   require   for  their 
trade  and  also  the  supply  of  men .  Secondly, 
that,  inasmuch  as  the  plaintiff  would  not 
fall  in  with  their  commands,  the  defen- 
dants then  determined  to  cripple  and  in- 
jure him  in  his  trade  by  inducing  Bren- 
tano   (together    with    others   who   were 
under    contract    with    the   plaintiff)    to 
break  the  contract  which  they  well  knew 
he  had  with  the  plaintiff,  so  that  by  those 
means  he  might  be  coerced  into  obedience. 


It  will  be  remembered  that  the  defendants 
Russell  and  Stephenson,  in  their  answer 
to  interrogatories,  stated  that  the  plaintiff 
had  broken  no  rules.  Thirdly,  that  the 
defendants  did  induce  Brentano  to  break 
his  contract,  to  the  loss  and  injmy  of  the 
plaintiff.  It  was,  however,  insisted  that 
there  was  no  evidence  that  the  defendants 
knew  that  Brentano  was  under  contract 
with  the  plaintiff.  But  I  do  not  think  that 
this  can  be  maintained.  [His  Lordship 
stated  the  evidence  upon  the  point.]  In 
my  judgment,  not  only  was  there  good 
evidence  against  the  defendants  upon  this 
case  of  Brentano,  but  I  go  further,  and 
say  that  if  the  jury  had  found  for  the 
defendants  upon  this  they  would  have 
been  wrong.  I  do  not  propose  to  discuss 
the  evidence  at  length  as  to  the  other  con- 
tractors who,  the  jury  have  found,  had 
been  induced  to  break  their  contracts 
with  the  plaintiff  by  the  action  of  the 
defendants.  [His  Lordship  then  i-eferred 
to  the  evidence  as  regai*ds  Gibsons  con- 
tract.] Upon  the  first  cause  of  action,  m 
my  judgment,  it  is  impossible  to  hold  that 
there  w^s  not  evidence  to  support  the 
verdict  pf  the  jury,  and  no  question  is 
raised  as  to  the  50/.  damages  found 
thereon. 

As  regards  the  second  cause  of  action— 
that  is,  the  count  for  conspiracy,  I  agw© 
with  what  has  been  said  by  the.  othff 
members  of  the  Court.  I  thmk  that  the 
direction  of  the  learned  Judge  on  that 
head  was  correct,  as  being  in  accordance 
with  what  was  said  in  The  Mogtd  Steam- 
ship Company  v.  Macgregor^  Gow  db  Co.  (7), 
and  that  there  was  evidence  to  support 
the  verdict  of  the  jury. 

Appeal  dismissed. 


Solicitors— Bell,  Broderick  &  Gray,  agents  for 
J.  T.  &  H.  Woodhouse,  Hull ;  Collyer-Bnstow. 
Russell,  Hill  &  Co.,  agents  for  Laverack  » 
Sons ;  Shaen,  Roscoe  &  Co. 
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HILL   V,    COOPER.* 


[IN  THE  COURT   OF  APPEAL.] 
1893.  ^ 
May  9. 

Practice — Husband  and  Wife — Interest 
settled  on  Wife  for  Life  to  Separate  Use — 
Restraint  on  Anticipation — Desertion — 
Protection  Order — Judgment  against  Wife 
— Eocecution — Appointment  of  Receiver — 
Divorce  and  Matrimonial  CavsesAct^  1857 
(20  d:  21  Vict.  c.  85),  ss,  21,  25,  and  26. 

The  property  vnth  respect  to  which  a 
married  tooman.  who  has  been  deserted  by 
her  husband  and  has  obtained  a  protection 
order  under  section  21  q/"  20  <3&  21  Vict  c. 
85,  is,  by  section  25,  to  be  considered  as  a 
feme  sole,  is  only  such  property  as  she  may 
acquire,  or  which  may  come  to  or  devolve 
upon  her  after  the  desertion  ;  and  the  Court 
wiU  not  appoint  a  receiver  of  tJie  rents  and 
profits  of  property  which  wa^  acquired  by  a 
married  woman,  subject  to  a  restraint  on 
anticipation,  previously  to  the  date  of  the 
desertion,  in  order  to  satisfy  a  judgment 
obtained  against  the  married  woman  subse- 
quent to  the  making  of  the  protection  order. 

Waite  V.  Morland  (57  Law  J.  Rep. 
Chanc.  655;  Law  B«p.  38  Ch.  D.  135) 
foUouTcd. 

Appeal  from  the  refusal  of  a  Divisiooal 
Court  to  appoint  a  receiver  of  certain 
rents  and  profits. 

In  1869  the  defendant's  father  died, 
and  by  will  bequeathed  certain  leasehold 
property  to  trustees,  upon  triLst  to  pay  the 
rents  and  profits  thereof  to  the  defendant, 
his  daughter,  for  life,  for  her  separate  use, 
and  with  a  restraint  against  anticipation, 
and  then  there  were  certain  trusts  over. 
The  defendant  married  her  present  husband 
in  1869,  but  was  subsequently  deserted  by 
him.  In  1887  she  obtained  a  protection 
order  under  section  21  of  the  Divorce  and 
Matrimonial  Causes  Act,  1857  (1),  in  re- 

*  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Smith,  L.  J. 

(1)  20  &  21  Vict.  c.  86.  s.  21,  provides  that 
a  wife  deserted  by  her  husband  may  apply  to  a 
police  magistrate  or  Justice  in  Petty  Sessions 
**  for  an  o^er  to  protect  any  money  or  property 
she  may  acquire  by  her  own  lawful  industry,  and 
property  which  she  may  become  possessed  of, 
after  such  desertion,  against  her  husband  or  his 
creditors  or  any  person  claiming  under  him. ,  . . 
If^  any  such  order  of  protection  be  made,  the 
wife  shall,  during  the  continuance  thereof,  be, 


spect  of  property  acquired  since  the  date 
of  her  desertion  ;  and  in  1889  she  mort- 
gaged her  life  interest  and  covenanted  to 
repay  the  mortgage  debt.  In  1892  the 
mortgage  was  transferred  to  the  plaintifiT. 
In  February,  1893,  judgment  was  re- 
covered by  the  plaintiff  against  the  defen- 
dant in  an  action  on  her  covenant.  The 
plaintiff  then  applied  at  chambers  for  an 
order  appointing  a  receiver  of  the  rents 
and  profits  of  the  property  in  which  the 
defendant  had  a  life  interest  under  the 
will  of  her  father.  The  Judge  at  cham- 
bers refused  the  application. 

The  Divisional  Court  (Wills,  J.,  and 
Charles,  J.)  affirmed  the  Judge's  decision 
upon  the  ground  that  the  property  in 
question  not  having  been  acquired  by  the 
defendant  since  the  date  of  her  desertion, 
the  restraint  against  anticipation  still 
attached,  notwithstanding  the  protection 
order,  and  that  the  case  was  governed  by 
Waite  V.  Morland  (2). 

The  plaintiff  appealed. 

CozenS'Uardy,  Q.C,  BLiidi  Butcher  (ynth. 

and  be  deemed  to  have  been,  during  such  deser- 
tion of  her,  in  the  like  position  in  all  respects, 
with  regard  to  property  and  contracts  and  suing 
and  being  sued,  as  she  would  be  under  this  Act 
if  she  obtained  a  decree  of  judicial  separation." 

Section  25  :  "  In  every  ca&e  of  a  judicial 
separation  the  wife  shall,  from  the  date  of  the 
sentence,  and  whilst  the  separation  shall  con- 
tinue, be  considered  as  a  feme  tole  with  respect 
to  property  of  every  description  which  she  may 
acquire,  or  which  may  come  to  or  devolve  upon 
her ;  and  such  property  may  be  disposed  of  by 
her  in  all  respects  as  a  feme  sole^  and  on  her 
decease  the  same  shall,  in  case  she  die  intestate, 
go  as  the  same  would  have  gone  if  her  husband 
had  been  then  dead ;  provided  that  if  any  such 
wife  should  again  cohabit  with  her  husband, 
all  such  property  as  she  may  be  entitled  to  when 
such  cohabitation  shall  take  place  shall  be  held 
to  her  separate  use,  subject,  however,  to  any 
agreement  in  writing  made  between  herself  and 
her  husband  whilst  separate." 

Section  26 :  "  In  every  case  of  a  judicial 
separation  the  wife  shall,  whilst  so  separated,  be 
considered  as  a  fem^  tole  for  the  purposes  of 
contract,  and  wrongs,  and  injuries,  and  suing  or 
being  sued  in  any  civil  proceeding ;  and  her  hus- 
band shall  not  be  liable  in  respect  of  any  engage- 
ipent  or  contract  she  may  have  entered  into,  or 
for  any  wrongful  act  or  omission  by  her,  or  for 
any  costs  she  may  incur  as  plaintiff  or  defen- 
dant. .  .  ." 

(2)  57  Law  J.  Rep.  Chanc.  666 ;  Law  Rep.* 
38Gh.*D.  135. 
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tbem  W.  J.  PhiUp^4U),  ior  the  plaintiffl— 
Heetirm  21  of  the  Divorce  and  3Laitriinonial 
Catues  Act,    1857  M),  under  which   the 
defendant  obtained  the  protection  order, 
mofft  be  rearl  with  iiection   26,  and  the 
effect  of  thosie  two  sections  is  that  a  woman 
in  the  pofdtion  of  the  defendant  i^  to  be 
treated  a»  & /erne  $6U  for  the  purpose  of 
contracting,  and  of  nuing  and  being  sued. 
There  in  a  difference  in  the  language  of 
Kections  21  and  26  as  to  the  effect  of  a 
protection   order.     Section  26   was  con- 
sidered in  Ramsden  v.  Brearley  (3),  where 
it  was  held  that  a  wife  who  had  obtained 
a  protection  order  under  section  21  could 
sue  iov  libel  without  joining  her  husband. 
The  defendant  has  an  equitable  life  inte- 
rest in  leasehold  property,  and  there  could 
be   no    execution    under    the   judgment 
against  that  property,  because  it   would 
be  met  by  the  trustee.     But  for  the  pur- 
poses of  the  present  application  the  defen- 
dant is  a  feme  sole,  and  the  rents  and 
profits  paid  since  the  protection  order  is 
*'  property  "  of  which  she  has  become  pos- 
sessed since  the   protection   order.     The 
liability  to  be  sued  as  2ifeme  8oU  involves 
the  right  to  issue  execution  against  the 
defendant  as  ^feme  sole.      Here  she  con- 
tracted in  terms  as  tifevnescle.   The  object 
of  sections  21  and  26  is  the  protection  of 
the  wife  and  the  correlative  liability  as 
regards  the  public.     Under  section  26  the 
defendant's  status  as  a  married  woman  is 
determined,   and,   consequently,    the   re- 
straint on  anticipation  does   not  attach, 
and  a  receiver  can  be  appointed — Waite  v. 
Morkmd  (2),  Stogdon  v.  Lee  (4),  TuUeU  v. 
Armstrong  (5),  and  the  Married  Women's 
Property  Act,  1882  (46  k  46  Vict.  c.  75), 
s.  1,  sub-s.  2,  were  referred  to. 

C,  C.  Scott,  for  the  defendant.— This 
case  is  concluded  by  the  decision  in  Waite 
V.  Aforland  (2).  Section  21  of  the  Matri- 
monial Causes  Act,  1857,  does,  no  doubt, 
deal  with  the  property  of  a  married 
woman,  but  that  is  only  by  reference  to 
sections  25  and  26.  The  restraint  against 
anticipation  must  take  effect  so  long  as 

(3)  44  Law  J.  Rep.  Q.B.  46 ;  Law  Rep, 
lOQ.R.  147. 

(4)  60  Law  J.  Rep.  Q.B.  669;  Law  Rep. 
[1891]  1  Q.B.  661. 

(5)  1  Beav.  1 ;  4  M.  &  C.  377  ;  9  Law  J,  Rep. 
Ohanc.  41. 


the  marriage  tie  is  in  ezisieBee.  It  is 
contended  that  sections  21  mod  25  deal 
with  property  as  between  the  kudMod 
and  wife,  and  that  section  26  rekles  to 
other  contracts.  Bat  section  26  does  not 
give  a  woman  any  property;  it  merdj 
gives  her  power  to  contract  with  regud 
to  ptt>perty  in  respect  of  which  she  is  to 
be  treated  as  a  feme  sole  under  section  25 ; 
she  cannot  interfere  with  the  pvopertr— 
that  is,  she  cannot  make  a  omtract  aftot- 
ing  the  property  ;  she  may  be  liaUe  onder 
section  26  upon  the  contract,  bat  not  vith 
regard  to  the  property. 

Cozens-Hardy^  Q.C.y  rej^ed. 

Lord  Eshkr,  M.R. — It  seems  to  me 
that  the  judgment  of- the  Coort  bebv 
must  be  affirmed.  In  my  opinion  a  woman 
who  is  married  continues  to  be  a  married 
woman  until  her  husband  is  dead,  or  there 
is  a  divorce  according  to  law.    Her  status 
is  that  of  a  married  woman.    The  Act  of 
1857  deals  with  a  state  of  drcumstaiioes 
which  may  arise  whilst  a  woman  is  mar- 
ried ;  it  does  not  deal  with  circumstances 
which  may  arise  either  before  she  has 
become,  or  after  she  has  ceased  to  be,  a 
married  woman.     By  virtue  of  a  woman 
being  a  married  woman  according  to  the 
law  of  England,  and  apart  from  this  sta- 
tute, she  had  certain  rights,  and  was  sub- 
ject to  certain  disabilities.     Thisstatate 
treats  her  as  a  married  woman,  not  ooJr 
in  substance,  but  in  words,  and  says  that 
with  regard  to  certain  circumstances  cer- 
tain results  are  to  follow.     First  of  all,  a 
married  woman  is  to  be  protected  for  re- 
fusing to  return  to  her  husband  when  he 
has  deserted  her;    and  then  section  21 
gives  her  a  right,  where  she  has  been  de- 
serted by  her  husband,  to  obtain  an  order 
protecting    her    earnings    and    property 
acquired  after  the  desertion  against  her 
husband  or  his  creditors.     The  protection 
is  given  against  her  husband,  and  where 
a  husband  has  been   divorced,  he  is  no 
longer  her  husband,  and  no  such  protec- 
tion as  this  is  necessary.     The  object  of 
the  enactment  is  to  protect  her  a^ns^ 
him   whilst   he    is    her    husband.     Tb^ 
Legislature  thought  that  it  would  not  in- 
terfere with  property  which  she  had  be- 
come entitled  to  before  the  date  of  the 
desertion;    it  only  deals   with   property 
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which  she  might  acquire  after  the  deser- 
tion. At  the  end  of  section  21  it  is  pro- 
vided that  if  any  such  order  of  protection 
be  made,  the  wife  is,  during  the  continu- 
ance thereof,  to  be,  and  to  be  deemed  to 
have  been,  during  such  desertion  of  her 
in  the  like  position  in  all  respects  with 
regard  to  property  and  contracts,  and 
suing  and  being  sued,  as  she  would  be 
under  the  Act  if  she  obtained  a  decree  of 
judicial  separation.  That  is  only  an 
enactment  with  regard  to  all  the  things 
taken  together ;  it  does  not  say  what  is 
to  happen  to  those  things,  but  refers 
them  on  to  sections  25  and  26  ;  and  when 
one  comes  to  those  sections  it  is  found 
that  those  things  are  dealt  with  sepa- 
rately. Section  25  deals  with  property 
only,  and  provides  that  in  every  case  of 
a  judicial  separation  the  wife  shall,  from 
the  date  of  the  sentence,  and  whilst  the 
separation  shall  continue,  be  considered 
as  9i,feme  sole  with  respect  to  property — 
and  that  is  one  thing  joined  with  the 
other  things  mentioned  in  section  21 — of 
every  description  which  she  may  acquire, 
or  which  may  come  to  or  devolve  upon 
her  \  and  such  property  may  be  disposed 
of  by  her  in  all  respects  as  a  feme  sole. 
The  case  of  Waite  v.  Morland  (2)  has  de- 
cided that  the  words  "  property  of  every 
description  which  she  may  acquire,  or 
which  may  come  to  or  devolve  upon  her," 
mean  property  which  the  wife  may  ac- 
quire, or  which  may  come  to  or  devolve 
upon  her,  after  the  decree  of  judicial 
separation,  or,  as  in  this  case,  where  a 
protection  order  has  been  obtained,  afber 
the  desertion ;  and  it  was  held  that  the 
section  does  not  apply  to  property  which 
the  wife  had  before  that  date.  The  sec- 
tion, therefore,  only  applies  to  such  pro- 
perty as  is  acquired  by  her  after  the 
desertion.  Then  comes  section  26,  which 
does  not  deal  with  property  at  aU.  It 
deals  only  with  "contracts"  which  are 
mentioned  in  section  21,  and  also  with 
"wrongs  and  injuries"  which  are  not 
mentioned,  but  which,  being  in  the  same 
category,  are  therefore  added.  Section 
26,  therefore,  does  not  deal  with  pro- 
perty. It  seems  to  me,  therefore,  that 
all  we  have  to  say  is  that  the  plaintiff  in 
the  case  before  us  is  trying  to  deal  with 
certain  property  of  a  married  woman, 
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and  is  asking  for  a  receiver  of  the  rents 
and  profits  of  that  property  to  be  ap- 
pointed. Now,  that  property  was  hers 
before  either  the  protection  order  was  ob- 
tained or  the  desertion  took  place,  and 
that  property  does  not  come  within  sec- 
tion 25.  Therefore,  with  regard  to  that 
property,  the  defendant  is,  and  remains, 
in  the  same  position  as  a  married  woman. 
Her  position  is  this :  the  property  was 
settled  under  her  father's  will  to  her 
separate  use  without  power  of  anticipa- 
tion ;  that  separate  use  and  restraint  on 
anticipation  exist  as  long  as  she  remains 
a  married  woman ;  the  Act  of  1857, 
which  expressly  deals  with  the  case  of  a 
married  woman,  has  not  altered  her  posi- 
tion with  regard  to  that  property,  and 
the  restraint  on  anticipation  still  attaches. 
It  is,  therefore,  impossible  for  the  Court 
to  appoint  a  receiver  of  the  rents  and 
profits  of  that  property.  It  is  not  neces- 
sary in  the  present  case  to  determine 
what  effect  would  have  to  be  given  to  a 
contract  made  by  the  defendant  with  respect 
to  this  property,  or  how  it  would  have 
to  be  dealt  with.  It  foUows  from  this 
decision  that,  although  the  contract  to 
pay  is  valid,  the  mortgage  with  regard  to 
the  property  is  invalid*  The  appeal  must 
be  dismissed. 

Lopes,  L.  J. — ^The  first  question  is,  what 
is  the  position  of  the  defendant,  Mrs. 
Cooper?  Beyond  all  question  she  is  a 
married  woman.  It  is  true  that  a  protec- 
tion order  has  been  made,  but  that  is  only 
a  menea  et  thoro,  and  her  status  is  that  of 
a  married  woman.  Her  interest  in  the 
property  in  question  is  that  of  an  equit- 
able tenant  for  life  without  any  power  of 
anticipation.  This  restraint  on  anticipa- 
tion is  annexed  to  the  separate  estate  only, 
and  it  has  no  existence  except  during  cover- 
ture ;  but  when  and  so  long  as  a  woman  is 
discoverte  it  is  suspended,  and  is  rev^red 
again  when  marriage  takes  place.  If 
coverture  ceases,  then  it  also  ceases ;  but 
if  the  woman  marries  again  then  it  revives. 
The  defendant  Ls  a  married  woman,  and 
in  1887  obtained  a  protection  order  under 
section  21  of  the  Matrimonial  Causes  Act, 
1857.  The  effect  of  that  order  is  to  pro- 
tect her  in  respect  of  earnings  and  pro- 
perty which  she  may  become  possessed  of 
3  I 
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after  her  desertion,  against  her  husband 
or  his  creditors,  or  any  person  claiming 
under  him.  That  is  the  form  of  the 
order.  Then  at  the  end  of  section  21 
comes  this  provision :  "  If  any  such  order 
of  protection  be  made,  the  wife  shall,  during 
the  continuance  thereof,  be  and  be  deemed 
to  have  been  during  such  desertion  of  her, 
in  the  like  position  in  all  respects  with 
regard  to  property  and  contracts,  and 
3uing  and  being  sued,  as  she  would  be 
under  this  Act  if  she  obtained  a  decree  of 
judicial  separation."  That  provision  re- 
fers us  to  sections  25  and  26,  which  follow, 
and  which  deal  with  judicial  separation. 
A  clear  distinction  is  there  drawn  between 
property  and  conti-acts,  and  suing  and 
being  sued.  In  my  view  this  case  is 
entirely  governed  by  section  25.  I  should 
have  thought,  apart  from  any  authority, 
that  that  section  referred  clearly  to  pro- 
perty only,  and  to  property  acquired  by 
the  woman  after  she  had  obtained  a  decree 
of  judicial  separation,  or  after  the  protec- 
tion order  had  been  obtained.  Section  25, 
however,  has  received  a  judicial  interpreta- 
tion in  Waite  v.  Morland  (2),  where  it  was 
held  that  a  wife  who  has  obtained  a  decree 
of  judicial  separation  is  to  be  considered 
as  a  feme  sole  with  respect  to  such  pro- 
perty only  as  she  may  acquire,  or  which 
may  come  to  or  devolve  upon  her  after 
the  decree,  and  that  the  section  does  not 
apply  to  property  to  which  she  was  en- 
titled in  possession  at  the  date  of  the 
decree.  Before  leaving  section  25  I  de- 
sire to  draw  attention  to  the  proviso  with 
regard  to  what  is  to  happen  if  the  husband 
and  wife  cohabit  again.  Nothing  could 
more  clearly  indicate  that  the  status  of 
marriage  still  exists  between  a  husband 
and  wife,  even  though  the  wife  may  have 
obtained  a  protection  order.  With  regard 
to  section  26  I  agree  with  the  Master  of 
the  Bolls  that  it  deals  merely  with  con- 
tr8w^t8,  and  with  wrongs  and  injuries. 
Section  25  alone  deals  with  property. 
The  appeal  must  therefore  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion. 
The  short  point  is  whether  the  defendant, 
who  mortgaged  her  life  interest  in  certain 
leasehold  property,  could  do  so  as  a  feme 
8oUy  or  only  as  a  married  woman.  It  is 
beyond  all  controversy  and  argument  that 


she  is  a  married  woman,  and  unless  the 
provisions  of  the  Matrimonial  Causes  Act, 
1857,  enable  her  to  do  so,  she  could  not 
make  the  contract  with  regard  to  her  life 
interest  in  this  property  as  2ufemje  sole,  bnt 
only  as  a   married  woman.     Now  what 
does  that  Act  say)     A  married  woman 
who  has  been  deserted  by  her  husband 
may,  under  section  21,  go  to  the  magis- 
trates, who  may  make  an  order  to  protect 
her  earnings  and  propei-ty,  which  she  may 
become  possessed  of  after  her  desertion, 
against  her  husband  and  his  creditors; 
and  the  section  says  that  when  such  order 
has  been  made  the  wife  shall,  during  its 
continuance,  be,  and  be  deemed  to  have 
been,  in  the  like  position  in  all  respects 
with  regard  to  "  property  and  contracts, 
and  suing  and  being  sued,"  as  she  wouJd 
be  under  the  Act  if  she  had  obtained  a 
decree  of  judicial  separation.   That  section 
rests  there.      Now  with   regard  to  her 
"  property  "  and  "  contracts."     Section  25 
deals  with  her  "  property,"  and  it  is  only 
as  regards  property  acquired  after  the  date 
of  the  sentence,  and  while  the  separation 
continues,  that  the  section  makes  hers, feme 
sole ;  she  remains  a  married  woman  as  re- 
gards her  separate  property.     The  present 
case,  therefore,  does  not  come  within  sec- 
tion  25  j    the  defendant,  as    a   manied 
woman,  cannot  deal  with  the  property  in 
question  at  all,  and  in    my  opinion  the 
mortgage  itself  was  not  a  valid  mortgage. 
Therefore,  under  section  25,  the  matter  is 
quite  clear.     It  has,  however,  been  con- 
tended that  the  defendant  could  contract 
under  section    26,  and    could   therefore 
charge  her  property.     I  am  unable  to  read 
the  section  in  that  way.     I  can  only  read 
it  a6  dealing,  not  with  property,  but  with 
contracts  which  she  might   make  as  a 
feme  eole,  and  also  with  wrongs  and  in- 
juries;   it  empowers  her  as  a  married 
woman    to    deal  with   and   charge  such 
separate  property  as  regards  which,  under 
the  Act,  she  is  not  in  the  position  of  a 
married  woman  at  all.     The  appeal  there- 
fore fiiils,  because  the  case  is  not  within 
either  section  25  or  section  26  of  the  Act 
of  1857. 

Appeal  dismissed. 

Solicitors — E.  H.  Goddard,  for  plaintiff;  B.  ^^ 
Lawes,  for  defendant. 
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[IN   THE   COURT   OF  APPEAL. 
1893.       ")  THE   HORNSEY    LOCAL   BOARD  V. 

March  8.  )  davis.* 

Local  Government — Ftiblic  Health  Actj 
1876  (38  ^  39  Vict,  c.  56),  «.  nO— Sewer 
— Approval  of  part  of  Sewer  by  LocaJ, 
Au^ujrity — Frontagers,  Liability  of. 

A  street  may  he  partly  sewered  to  the 
satisfaction  of  a  local  authority  vnthin 
section  150  of  the  Public  Health  Act,  1875, 
aWiough  the  sewer  in  that  part  has  for  the 
time  being  no  ouffall,  but  forms  part  of  a 
general  scheme  of  sewerage  which,  tohen 
completed,  vnU  afford  it  an  outfalL  If  a 
heal  authority,  by  their  proper  officer,  in- 
spect a  sewer  which  is  in  course  of  construc- 
tion, and  do  not  disapprove  of  it,  such 
sewer  being  laid  by  a  private  individual 
in  accordance  with  plans  submitted  to  and 
approved  by  the  local  authority,  they  cannot 
afterwards  call  upon  tlie  frontagers  to  re- 
sewer  the  street  upon  the  ground  that  the 
sewer  has  become  ruinous  before  it  has  been 
provided  with  an  outfaU  and  come  into  use. 

The  action  was  brought  to  recover  from 
the  defendant  the  sum  of  86Z.  12«.,  being 
the  cost  incurred  by  the  plaintiflfa  in  sewer- 
ing a  road  called  Wightman  Eoad,  within 
the  district  for  which  the  plaintiffs  were 
the  urban  sanitary  authority.  The  facts 
were  as  follows : 

In  the  years  1884  and  1885  the  defen- 
dant's predecessors  in  title,  a  building 
society,  were  the  owners  of  certain  land 
within  the  plaintiffs'  district,  and,  pro- 
posing to  lay  out  the  land  for  building, 
they  submitted  plans  to  the  local  autho- 
rity, with  the  view  of  obtaining  their 
sanction.  These  plans,  which  were  de- 
posited with  the  local  authority,  shewed  a 
scheme  of  sewerage  proposed  to  be  carried 
out.  The  sewer  was  to  be  taken  along 
Wghtman  Road,  down  to  the  New  River, 
and  it  was  contemplated  to  carry  it  across 
the  river  to  land  on  the  opposite  side, 
which  also  belonged  to  the  defendant's 
predecessors  in  title,  and  thence  to  the 
outfall.  The  New  River  forming  an 
obstacle  to  the  carrying  out  of  the  general 
scheme  of  sewerage,   an  agreement  was 

*  Coram  Lord  Esher,  M.R.,  Lindley,  L.J., 
Lopes,  L.J. 


entered  into  with  the  New  River  Com- 
pany, by  which  it  agreed,  for  considera- 
tion, that  in  the  event  of  the  New  River 
being  diverted,  the  building  society  were 
to  become  the  owners  of  a  certain  portion 
of  the  then  bed  of  the  river.  In  answer 
to  the  building  society's  application  accom- 
panying the  plans,  there  was  an  intima- 
tion from  the  local  authority  as  to  the 
conditions  upon  which  the  work  was  to  be 
carried  out.  In  the  course  of  the  execu- 
tion of  the  works,  a  person  employed  by 
the  local  authority  inspected  the  work, 
and  from  time  to  time  sent  in  reports  to 
the  surveyor  of  the  local  authority  or  to 
the  authority  themselves,  and  also  gave 
directions  with  regard  to  the  carrying  out 
of  the  works,  which  were  duly  complied 
with.  The  sewer  was  made  along  the 
road  down  to  the  New  River,  but  the 
works  were  there  stopped  owing  to  some 
difficulty  having  arisen  as  to  the  diversion 
of  the  river  by  the  New  River  Company, 
but  the  sewer  was  continued  on  the 
opposite  side  so  fiir  as  the  building  society's 
land  went,  and  the  sewerage  scheme  as 
shewn  on  the  plans  was  thus  far  carried 
out.  The  sewer,  not  being  either  used  or 
repaired,  became  ruinous.  In  November, 
1890,  the  plaintiffs  gave  notice  under 
section  150  of  the  Public  Health  Act, 
1875,  to  the  owners  of  the  premises  Iront- 
ing  or  abutting  on  Wightman  Road,  in- 
cluding the  defendant,  who  had  purchased 
some  of  the  land  from  the  building  society, 
that  the  road  was  not  sewered,  <fec.,  to 
their  satisfaction,  and  required  them 
to  do  the  work  specified  in  the  notice. 
The  owners,  including  the  defendant,  did 
not  comply  with  the  notice,  and  the  works 
in  question  were  thereupon  executed  by 
the  plaintiffs,  the  expenses  of  so  doing 
being  duly  apportioned  by  the  plaintiffs' 
surveyor  among  the  owners,  according  to 
their  frontage.  At  the  time  when  this 
work  was  done  by  the  local  authority  the 
sewer  had  not  been  made  under  the  New 
River.  The  sum  apportioned  in  respect 
of  the  premises  of  the  defendant  fronting 
or  abutting  on  the  road  was  676Z.  18«.  lOc^., 
and  notice  of  the  apportionment  was  duly 
served  on  the  defendant  in  August,  1891. 
In  November,  1891,  the  defendant,  by 
notice  in  writing,  disputed  the  apportion- 
ment.    In  April,  1892,  the  plaintiffs  duly 
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appointed  an  arbitrator  to  settle  the  pro- 
portion of  the  expenses  of  works  which 
should  be  paid  by  the  defendant ;  and  sub- 
sequently the  defendant,  by  writing,  ap- 
pointed the  same  arbitrator  to  act  in 
settling  the  proportion  to  be  paid  by  him 
of  any  of  the  expenses  to  which  he  might 
be  held  by  a  Court  of  competent  jurisdic- 
tion to  be  liable  to  contribute,  and  also  in 
settling  the  amount  of  the  expenses  duly 
incurred  by  the  plaintiffs  in  levelling, 
paving,  flagging,  channelling,  and  making 
good  Wightman  Boad,  and  the  amoimt  so 
incurred  in  sewering  the  same.  The  de- 
fendant attended  before  the  arbitrator 
under  protest,  and  contended  that  there 
was  no  question  in  dispute  between  him- 
self and  the  plaintiffs  which  the  arbi- 
trator had  jurisdiction  to  determine,  or  in 
respect  of  which  he  had  any  jurisdiction 
to  make  any  award.  In  June,  1892,  the 
arbitrator  made  his  award,  whereby  he 
adjudged  and  awarded,  first,  that,  some 
time  prior  to  the  date  when  the  plaintiffs 
served  notices  upon  the  frontagers  to 
sewer  the  road  in  question,  a  sewer  had 
been  constructed  by  and  at  the  cost  of  the 
owners  of  property  abutting  on  the  road, 
and  that  during  its  construction  informa- 
tion was  from  time  to  time  given  by  the 
plaintiffs'  surveyor  that  certain  lengths  of 
the  sewer  wei^e  about  to  be  covered  up, 
whereupon  a  person  in  the  plaintiffs'  em- 
ployment visited  the  work,  and,  when 
occasion  required,  pointed  out  defects, 
which  were  remedied,  but  that  the  person 
so  visiting  the  work  was  not  authorised  by 
the  plaintiff  or  by  their  surveyor  to  pass 
or  accept  or  express  satis&ction  with  the 
sewer ;  secondly,  that  at  the  date  of  the 
service  of  the  notices  to  the  frontagers  the 
sewer  which  had  been  so  constructed, 
having  no  out&U,  had  not  in  £Buct  been 
used  for  sewage  purposes,  and  had  not 
been  taken  over  by  the  plaintiffs,  and  also 
that  it  was  then  in  a  defective  condition, 
and,  in  consequence,  was  not  sewered  to 
the  satis&x;tion  of  the  plaintiffs,  and  that 
they  had  reasonable  grounds  for  being  so 
dissatisfied ;  and,  thirdly,  that  the  plain- 
tiffs had  not  previously  been  satisfied  that 
the  portion  of  the  road  in  question  was 
properly  sewered,  unless  they  are  held  as 
a  matter  of  law  to  be  so  satisfied  owing  to 
the  attendance  of  the  person  employed  by 


them  at  the  times  when  the  sewer  was 
about  to  be  covered  up,  and  to  the 
absence  of  any  notice  of  dissatisfaction  on 
the  part  of  the  plaintiff  after  the  comple- 
tion of  the  work ;  '^  if  and  so  &r  as  this  is 
a  matter  of  fAct,  I  find  that  the  sanitary 
authority  never  expressed  themselves  satis- 
fied with  the  sewer  so  constructed  as  albre- 
said."  The  arbitrator  then  found  that 
the  defendant  was  indebted  to  the  plain- 
tiffs in  the  sum  of  143Z.  12«.  lOd.,  being 
the  balance  of  their  claim  after  giving 
credit  for  5  33 J.  6«.  paid  by  the  defendant, 
and  further  directed  the  defendant  to  pay 
that  sum  forthwith  to  the  plaintiffs  and 
also  the  plaintifEs'  costs  of  the  reference 
and  award.  The  arbitrator  also  found 
that,  of  the  sum  of  676Z.  18«.  lOd.,  the 
sum  of  86Z.  128.  represented  the  amoimt 
apportioned  in  respect  of  sewering,  l^e 
defendant  refused  to  pay  either  Uie  sum 
of  86Z.  12«.  or  the  costs  of  the  reference 
and  award,  upon  the  ground  that  the 
street  had,  before  November,  1890,  when 
the  notice  to  sewer,  &c,,  was  given,  been 
sewered  to  the  satisfe-ction  of  the  plain- 
tiffs, and  that  the  arbitrator  had  no  juris- 
diction to  enquire  or  decide  whether  it 
had  been  so  sewered  or  not.  The  plain- 
tiffs thereupon  brought  the  present  action 
on  the  award  to  recover  that  sum  and  the 
costs  of  the  reference  and  award,  contend- 
ing that  it  was  a  question  of  feict  for  the 
arbitrator  to  determine  whether  the  street 
had  been  sewered  to  their  satisfaction 
before  the  date  of  the  notice  to  the  de- 
fendant to  sewer,  &c. 

At  the  trial  before  Mathew,  J.,  the 
jury  found  that  the  works  in  connection 
with  the  sewer  had  been  executed  with 
the  approval  of  the  plaintiffs. 

The  learned  Judge  reserved  the  case 
for  further  consideration,  and,  after  ail- 
ment, the  following  judgment  was  deli- 
vered : 

Mathew,  J. — My  judgment  must  be 
for  the  defendant.  The  decision  of  the 
jury  established  that  there  had  been  an 
approved  sewer  in  this  street  before  the 
works  in  respect  of  which  the  defendant 
is  sought  to  be  made  liable  were  executed. 
That  being  so,  it  appears  to  me  that  the 
Public  Health  Act,  1875,  confers  no  power 
on  the  local  board  to  construct  another 
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sewer^  and  cast  upon  the  frontagers  the 
expense  of  so  doing.  That  is  the  plain 
resiilt  of  the  Act.  The  defendant  fi-om 
the  first  insisted  that  neither  the  surveyor, 
upon  whom  the  duty  of  apportionment  is 
oast  by  section  150,  nor  the  arbitrator, 
who  is  to  take  his  place  in  the  event  of 
dispute,  had  any  right  to  impose  upon  the 
defendant  any  portion  of  the  expense  of 
constructing  the  new  sewer.  That  point 
was  cleaxly  raised  before  the  arbitration 
was  entered  upon.  It  was  indicated  by 
the  terms  of  the  submission  signed  by  the 
defendant,  which  terms,  although  they 
differed  from  the  common  form  adopted 
by  the  local  board,  were  not  objected  to 
by  them.  The  arbitration  was  entered 
upon,  the  points  were  raised,  and  the 
jurisdiction  of  the  arbitrator  was  chal- 
lenged in  respect  of  those  expenses.  The 
arbitrator  appears  to  have  appreciated  the 
points,  and  to  have  framed  his  award  in 
a  way  which  indicates  to  my  mind  that  he 
was  anxious  to  submit  fairly  the  question 
of  jurisdiction  to  the  Court.  The  mode 
in  which  his  award  was  prepared  did  not, 
however,  raise  the  question  as  neatly  as  it 
might  have  been  stated,  because  the  question 
was  whether  there  was  any  evidence  upon 
which  he  would  be  justified  in  finding  that 
this  sewer  had  not  been  approved  of  by 
the  local  board.  I  think  that  the  inten- 
tion of  the  award  was  to  raise  that  ques- 
tion, because  he  found,  first,  that  some 
one  did  firom  time  to  time  inspect  the 
sewer  while  it  was  being  constructed ;  but 
he  came  to  the  singular  conclusion  that 
that  person  had  no  authority  to  bind  the 
board  in  any  way,  and  goes  on  further  to 
say  that  the  sanitary  authority  had  not 
been  previously  satisfied  that  the  section 
of  the  road  in  question  was  properly 
sewered,  "unless  the  local  authority  are 
held,  as  a  matter  of  law,  to  be  so  satisfied, 
owing  to  the  attendance  of  the  person 
employed  by  them  as  aforesaid  at  the 
times  when  the  said  sewer  was  about  to 
be  covered  up,  and  to  the  absence 
of  any  notice  of  dissatisfaction  on  the 
port  of  the  sanitary  authority  after 
the  completion  of  the  work.  If  and  so 
&r  as  this  is  a  matter  of  fisict,  I  find  that 
the  sanitary  authority  " — observe  the  form 
of  the  finding — "  never  expressed  them- 
selves satisfied  with  the  sewer  constructed 
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as  aforesiaid.  Upon  the  above  findings  I 
adjudge  and  award "  that  the  defendant 
should  pay.  Then,  very  properly,  he  ofiers 
an  alternative  finding  on  the  assumption 
that  he  is  wrong  in  point  of  law.  The 
intention  of  the  arbitrator  appears  to  me 
to  be  clear — namely,  to  put  to  the  Court 
the  question  of  jurisdiction.  I  am  satisfied 
that  under  the  circumstances  he  had  no 
jurisdiction  to  impose  upon  the  defendant 
any  portion  of  those  expenses.  It  was, 
however,  argued  that,  while  it  is  quite 
true  that  the  sole  question  was  between 
the  local  board  and  the  defendant  whether 
he  was  liable  in  respect  of  any  of  the 
expense  of  the  new^  sewer,  it  may  be  that 
the  arbitrator  would  have  no  jurisdiction 
under  the  circumstances  to  dispose  of  it ; 
but,  the  question  being  one  which  related 
to  a  sewer  and  also  to  the  paving  and 
other  expenses,  the  two  matters  were 
bound  up  together ;  and  although,  if  only 
one  question  had  been  submitted  to  the 
arbitrator,  he  might  have  had  no  juris- 
diction, yet,  because  the  two  questions 
are  put  together,  he  must  be  held  some- 
how to  have  jurisdiction.  These  two 
questions  are  clearly  severable  and  entirely 
independent  of  each  other,  and  it  would 
be  an  extraordinary  proposition  that  he 
should  have  the  jurisdiction  in  the  case 
where  something  else  over  which  he  had 
jurisdiction  was  submitted  to  him,  and 
that  he  should  have  no  jurisdiction  where 
the  solitary  question  was  submitted  to 
him  that  was  raised  in  this  case.  1  am 
clearly  of  opinion  tliat  there  is  nothing  in 
that  argument. 

The  second  point  raised  is  that  this 
never  was  a  sewer,  and  that,  although  the 
jury  have  found  that  it  was  approved  of 
qvM  sewer,  that  finding  must  be  set  aside, 
because  there  cannot  be  said  to  be  a  sewer 
unless  it  has  an  outfall,  and  unless  it  is 
actuaUy  in  operation — in  other  words,  it 
must  be  a  going  concern,  and  must  be 
draining  more  than  two  houses.  That  is 
an  extraordinary  proposition  when  we 
know  how  these  things  are  done,  and  how 
frequently  in  laying  out  a  building  estate 
the  first  thing  that  is  done  is  to  make  a 
street,  and  the  second  thing  that  is  done 
is  to  provide  a  sewer  under  that  street. 
In  this  particular  case  it  was  proved  that 
everything  that  was  done  had  been  done, 


Digitized  by 


Google 


430 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Homsey  Local  Board  v.  JDavis^  -^PP- 
I  will  not  say  with  the  sanction  of,  but 
with  the  fullest  notice  to  the  local  board 
of  what  was  intended  to  be  constructed : 
plans  were  laid  before  them  with  the  view 
of  obtaining  their  sanction,  and  in  answer 
to  the  application  accompanying  the  plans 
there  was  an  intimation  from  the  board 
as  to  the  conditions  upon  which  the  work 
was  to  be  carried  out.  It  was  contem- 
plated at  the  time  that  an  outfall  should 
be  provided  at  a  point  beyond  the  street 
by  extensive  engineering  works.  There 
was  some  little  delay,  for  which  the  pre- 
decessors in  title  of  the  defendant  were  in 
no  way  responsible,  and  that  delay  lasted 
until  after  the  new  sewer  had  been  con- 
structed, in  respect  of  which  the  defendant 
is  now  sought  to  be  made  liable.  The 
out&Jl  was  ultimately  constructed,  and 
the  original  scheme  for  sewerage  purposes 
was  carried  out.  Upon  that  ground  can 
it  be  said  that  the  local  board  had  no 
power  to  do  what  in  point  of  feet  they 
did,  and  what  the  jury  have  found  they 
did — namely,  approve  of  the  sewer  con- 
structed under  the  street?  I  find  no- 
thing in  the  Public  Health  Act,  1875, 
which  compels  me  to  say  that  a  sewer 
does  not  become  a  sewer  until  it  has  been 
in  active  operation,  nor  which  precludes 
the  local  authority  from  approving  of  a 
sewer  up  to  a  certain  point,  although  they 
are  aware  that  beyond  that  point  its 
sufficiency  will  be  dependent  upon  the  act 
of  some  other  person.  That  is  what 
happened  in  this  case.  The  plans  laid 
before  the  local  authority  clearly  indicated 
how  it  was  intended  that  the  scheme  of 
sewerage  should  ultimately  be  carried  out. 
Those  two  points  dispose  of  the  case  in 
favour  of  the  defendant.  I  hold  that  this 
was  a  sewer  within  the  meaning  of  the 
Act  of  1875 ;  and  the  jury  having  found 
that  the  local  authority  had  approved  of 
it,  it  appears  to  me  to  be  clear  that  there 
is  nothing  in  the  Act  which  compels  me 
to  say  that  the  defendant  is  liable  twice 
over  in  respect  of  what  has  been  done  on 
this  road.  His  predecessors  in  title  bore  a 
portion  of  the  expense  of  providing  the 
old  sewer,  and  it  must  be  taken  that,  when 
he  purchased  the  property,  he  purchased 
it  indemnified  by  the  price  paid  by  the 
former  frontagers  towards  the  expenses 
incurred  as  to  the  sewer.     To  hold  other- 


wise would  be  very  unjust  and  inequitable 
under  the  circumstances ;  and  I  am  glad 
there  is  nothing  in  the  authorities  or  in 
the  Act  of  1875  which  compels  me  to  do 
such  an  injustice  in  this  case.  The  judg- 
ment must  therefore  be  for  the  defendant 
The  plaintiffs  appealed. 

Finlay^  Q.C,  and  Low  (with  them 
Macmorran),  for  the  plaintiflfe. — The  sewer 
which  was  made  in  1885  never  was  a 
sewer  at  all  within  the  meaning  of  the 
Public  Health  Act,  1875;  it  was  con- 
structed, but  was  never  used — ^no  sewage, 
in  fe>ct,  ever  went  into  it,  and  it  was  not  a 
working  sewer.  In  Bonella  v.  The  Twick- 
enham Local  Board  (1)  the  sewer  wm 
sufficient  for  the  street,  and  was  therefore 
a  working  sewer.  The  sewer  here  never 
was  a  sewer  within  the  definition  of  that 
term  in  section  4  of  the  Act  of  1875,  and, 
therefore,  it  was  not  one  which  could  vest 
in  the  local  authority  under  section  13. 
The  dispute  which  arose  was  submitted  to 
arbitration  under  sections  179  and  180, 
and  the  arbitrator  necessarily  had  to  go 
into  and  decide  the  question  of  hd 
whether  there  had  been  such  an  accept- 
ance of  the  sewer  by  the  plaintiff  as  to 
prevent  them  from  afterwards  putting  in 
force  the  provisions  of  section  150;  and 
the  finding  of  the  arbitrator  on  that 
point  must  be  taken  to  be  that  in  fact  the 
street  had  not  been  sewered  to  their  satis- 
faction ;  and  that  fact  having  been  dete^ 
mined  by  the  arbitrator,  it  never  ought  to 
have  been  left  to  the  jury.  This  was  not 
a  sewer,  it  never  was  used  as  such,  al- 
though there  were  materials  which  might 
afterwards  be  converted  into  a  sewer ;  and 
the  occasion  had  never  arisen  for  it  to  be 
accepted  by  the  local  authority  as  a  sewer. 

[Afeader  v.  The  West  Cotoes  Local  Board 
(2)  was  also  referred  to.] 

Channell,  Q.C.  {A,  Glen  and  A.  F. 
Jenkin  with  him),  for  the  defendant.-- 
The  point  under  section  160  of  the  Puhlic 
Health  Act,  1875,  is  the  street  bein^ 
sewered  "  to  the  satisfe-ction  "  of  the  local 
authority;  and  Bonella  v.  The  Tujkkenr 
ham  Local  Board  (1)  shews  that  where 

(1)  67  Law  J.  Rep.  M.C.  1 ;  Law  Bep. 
20  Q.B.  D.  63. 

(2)  61  Law  J.  Rep.  Chanc.  661 ;  Law  m 
[1892]  3  Ch.  18. 
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the  owner  of  land  who  has  laid  out  a  road 
in  completing  the  estate  has  executed  the 
works  at  his  own  expense  to  the  satisfsu)- 
tion  of  the  local  authority,  they  cannot 
afterwards  put  the  provisions  of  section 
150  into  force.  The  plans  clearly  shewed 
that  the  sewer  was  to  stop  at  the  New 
Biver.  In  Bonella  v.  The  TwickeTiham 
Local  Board  (1)  the  local  authority  was 
not  in  existence  at  the  time  when  the 
sewer  was  made,  and  therefore  could  not 
have  approved  of  it.  In  The  WaUhamstow 
Local  Board  v.  Staiiies  (3)  the  Judge 
found  that  the  local  authority  never  had 
been  satisfied ;  and  that  finding  was  not 
disturbed  in  the  Court  of  Appeal.  The 
objection  that  the  sewer  made  by  the  de- 
fendant's predecessors  in  title  could  not 
be  a  sewer  in  the  ordinary  sense  of  the 
term  because  it  had  no  outfall,  would 
equally  apply  to  the  sewer  in  respect  of 
which  the  notices  were  given  by  the  plain- 
tifis  in  1890,  because  that  sewer  also 
wanted  an  outfall  as  much  as  the  first 
sewer  did.  The  whole  of  the  works  in 
connection  with  the  sewer  as  to  which  the 
plaintiff's  seek  to  make  the  defendant  liable 
were  executed  in  1885  to  the  satisfaction 
of  the  plaintiffs,  and  therefore  there  is  no 
jraisdiction  under  section  150  to  charge 
the  defendant  with  the  costs  of  doing 
works  which  had  already  been  done  to 
the  satisfection  of  the  local  authority. 

Finlay,  Q.C.,  in  reply. — The  local  au- 
thority cannot  be  satisfied  with  something 
which  is  not  a  sewer;  and  if  they  had 
been  satisfied  they  would  have  been  acting 
ttUra  vires.  This  was  not  a  sewer  within 
the  meaning  of  the  term  as  used  in  sec- 
tion 13  of  the  Public  Health  Act,  1875, 
and  therefore  it  did  not  vest  in  the  local 
authority. 

[The  Qtieen  v.  The  Local  Govemanent 
Board  (4)  was  also  cited.*] 

Lord  Esher,  M.R. — In  this  case  the 
defendant  is  the  owner  of  land  fronting 
upon  a  street  which  required  to  be  sew- 
ered ;  and  the  local  authority  had  a  right 
to  insist  upon  the  street  being  sewered. 
The  first  fiact  with  which  we  have  to  deal 

(3)  60  Tiaw  J.  Kep.  Chanc.  738 ;  Law  Rep. 
[1891]  2  Ch.  607. 

(4)  62  Law  J.  Rep.  M.C.  4 ;  Law  Rep. 
10  Q.B.  D.  309. 
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is  that  in  1884  or  1885  a  building  society, 
who  were  the  owners  of  land  from  the 
brow  of  a  hill  down  to  the  bed  of  the  New 
Biver,  and  also  of  land  on  the  other  side 
of  the  New  River,  proposed  to  lay  out  the 
land  for  building;  and  they  knew  per- 
fectly well  that  if  they  did  so  lay  it  out 
they  would  have  to  submit  a  scheme  for 
the  sewering  of  that  land,  and  would 
either  have  to  carry  out  the  scheme,  or 
the  local  authority  would  have  the  right 
to  do  it.  The  scheme  in  question,  which 
was  a  general  one,  and  would  probably 
sewer  the  land  belonging  to  other  owners 
than  themselves,  was  prepared  and  laid 
before  the  local  authority.  Part  of  that 
scheme  was  that  there  should  be  a  sewer 
from  the  brow  of  the  hill  to  the  New 
Eiver  ;  but  the  river  was  an  obstacle 
over  which  they  could  not  get,  and  ac- 
cordingly they  entered  into  an  agree- 
ment with  the  New  River  Company  for 
the  diversion  of  the  course  of  the  river, 
and  the  company  agreed,  for  consideration 
on  both  sides,  that,  in  the  event  of  the 
river  being  diverted,  the  building  society 
should  become  the  owners  of  a  certain  por- 
tion of  the  bed  of  the  liver,  and  the  sewer 
was  to  be  carried  through  and  over  that 
portion  of  the  bed  of  the  diverted  river 
to,  I  suppose,  some  outfall.  The  difl5.culty 
with  regard  to  carrying  out  the  scheme, 
so  far  as  the  river  was  concerned,  appeared 
on  the  face  of  the  scheme  itself,  and  it 
also  appeared  that  it  could  not  be  canied 
out  unless  the  New  River  Company  per- 
formed their  contract  with  the  building 
society ;  but  the  local  authority  approved 
of  the  scheme,  notwdthstanding  the  diflB- 
culty  that  stared  them  in  the  face.  The 
building  society  dealt  with  the  land,  and 
sold  part  of  it  to  the  defendant,  who  also 
purchased  it  fix)m  them  on  the  footing  of 
that  agreement.  In  1884  or  1885  the 
sewer  was  made  upon  the  land,  according 
to  the  scheme,  from  the  brow  of  the  hill  ; 
but  when  the  river  was  reached  it  was 
found  that  the  agreement  between  the 
building  society  and  the  New  River  Com- 
pany had  not  been  caiTied  out,  and  con- 
sequently the  works  w^ere  thel-e  stopped ; 
but  on  the  other  side  of  the  river  the 
scheme  was  carried  out  by  the  making  of 
the  sewer  so  fiar  as  the  land  went.  Whilst 
the  works  were  being  executed,  notice  was 
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given  to  the  local  authority,  who  thereupon 
undoubtedly  gave  authority  to  a  person  in 
their  employ  to  see  whether  the  work  as 
it  proceeded  was  being  done  to  their  satis- 
faction, and  he  certainly  approved  of  the 
work  being  done,  because  he  authorised 
those  who  were  doing  it  to  cover  it  in. 
It  also  appears  that  from  time  to  time  he 
made  reports  to  the  surveyor  of  the  local 
authority,  or  to  the  local  authority  them- 
selves ;  but  if  the  local  authority  so  con- 
duct their  business  as  not  to  enquire 
whether  the  person  employed  by  them 
has  done  the  work  he  was  sent  to  do,  or 
if  they  do  not  look  at  reports  sent  in  by 
him,  that  is  their  affiiir,  and  they  cannot 
afterwards  complain.  All  was  here  done 
which  could  be  done  in  connection  with 
the  works,  and  was  done  to  the  satisfaction 
of  the  local  authority,  and  then  four  or 
five  years  were  allowed  to  elapse  during 
which  nothing  was  said  by  the  local  au- 
thority. They  did  not  object  to  the  re- 
ports sent  in  to  them,  and  which  must 
have  told  them  that  the  person  sent  by 
them  to  look  after  the  works  had  accepted 
them.  They  did  nothing.  They  did  not 
look  after  the  sewer,  which  they  accepted 
as  satisfactory,  and  the  consequence  was 
that  it  became  ruined.  Buildings  were 
then  begun,  and  in  1890  the  local  autho- 
rity said  that  the  work  done  from  the  brow 
of  the  hill  to  the  New  River,  and  on  the 
land  on  the  other  side  of  the  river,  had 
been  found  to  have  gone  to  ruin,  and 
they  called  upon  the  defendant  to  do 
it  over  again,  although  at  that  time  the 
New  River  had  not  been  diverted,  and 
consequently  they  also  left  a  gap  in  the 
work  which  the  defendant  was  called  upon 
to  do.  The  defendant  did  not  do  the  work, 
and  the  local  authority,  even  before  the 
river  haxi  been  diverted,  did  over  again 
the  same  work  which  had  already  been 
done.  Ultimately  the  whole  work  was 
completed.  The  question  is,  whether  the 
plaintiffs  can  compel  the  defendant  to  pay 
over  again  the  costs  of  doing  this  work. 
A  dispute  having  arisen,  the  case  was 
sent  to  an  arbitrator,  who  1ms  made  his 
award,  and  it  will  be  necessary  to  consider 
the  effect  of  that  award.  If  the  local  au- 
thority had  already  accepted  the  work, 
one  would  have  to  consider  whether  any 
question  as  to  that  work  could  be  sent  to 


the  arbitrator,  because,  if  the  defendant 
could  not  be  charged  with  the^e  expenses, 
then  there  would  be  nothing  to  send  to 
the  arbitrator.  It  is  clear  that,  even  if 
the  arbitrator  had  jurisdiction  to  deal  with 
the  question  whether  the  local  authority 
were  satisfied  with  the  work,  there  is  no 
finding  by  him  on  that  point  in  his  award. 
He  left  the  matter  for  the  Court  to  draw 
the  proper  inference  of  fact.  If  that  wm 
a  proper  question  to  be  left  to  the  jury, 
then  the  jury  have  here  found  as  a  feet 
that  the  local  authority  did  accept  the 
work.  The  proper  inference  of  feet,  I 
cannot  doubt,  is  that  found  by  the  juiy. 
If  that  was  a  question  to  be  left  to  the 
arbitrator,  and  he  did  not  find  it,  but  left 
it  to  another  tribunal,  then  it  was  right 
that  the  jury  should  express  their  opinion 
of  what  was  the  proper  inference  to  be 
drawn  from  the  facts  which  the  arbitrator 
found  to  be  established,  and  the  jury  have 
found  that  the  local  authority  did  accept 
the  work.  It  was  then  said  that,  even 
though  the  local  authority  did  in  feet  JW- 
cept  it,  yet  they  could  not  accept  it »  w 
to  bind  themselves.  That  is  a  question  of 
law  which  depends  upon  the  construction 
of  the  Public  Health  Act,  1875.  The 
point,  when  sifted,  comes  to  this,  that  for 
the  purpose  of  their  being  satisfied  with 
or,  in  other  words,  of  their  aoceptiog  the 
work,  they  are  entitled  to  say  that,  al- 
though the  work  put  down  in  the  scheme 
to  be  done  by  a  particular  owner  is  done 
by  him  exactly  in  the  way  the  scheme 
shews  it  is  to  be  done,  and  the  whole  of  it 
is  so  done,  yet  they  are  not  entitled  to  aay 
that  it  is  a  sewer,  and  to  adopt  it,  or  to 
say  that  they  are  satisfied  with  it,  if  it  is 
not  an  effective  sewer,  and  that  they  can- 
not be  satisfied  with  it  as  a  sewer  because 
it  is  not  an  effective  sewer.  Mr.  Justice 
Mathew  in  his  judgment  says  there  is 
nothing  in  the  Act  of  Parliament  to  that 
effect,  and  that  it  certainly  does  not  say  so 
in  terms.  What  would  be  the  effect  of 
holding  that  although  the  Act  of  Pari*- 
ment  does  not  say  it  in  terms  yet  it 
does  so  in  effiact  %  The  scheme  may  be 
in  respect  of  a  sewer  which  is  to  pMS 
along  a  great  length  of  sti'eet  and  through 
.  the  land  of  several  owners — in  other  words, 
the  scheme  is  for  the  sewer  to  pass  through 
the  land  of  one  owner,  then  through  the 
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land  of  another  owner,  and  past  the  end 
of  the  street  to  an  outfall  on  the  land  of 
some  other  person,  or  upon  land  belonging 
to  the  local  authority.  If  the  eonetruc- 
tion  contended  for  be  put  upon  the  Act 
of  Parliament,  it  must  come  to  this,  that 
the  first  of  the  landowners  may  do  all 
that  he  has  to  do  according  to  the  scheme 
and  in  the  most  perfect  manner,  and  the 
local  authority  may  say  that  so  far  as  they 
are  concerned  they  are  satisfied  with  it, 
but  the  next  owner,  who  is  to  continue 
the  sewer,  may  fail  for  four  or  five  years 
to  do  what  he  ought  to  do  at  once.  The 
local  authority  have  power,  if  he  delays 
beyond  a  reasonable  time,  to  take  that 
work  out  of  his  hands  and  to  do  it  them- 
selves ',  and,  taking  the  case  where  the 
local  authority  do  not  exercise  that  power 
with  regard  to  the  second  owner,  the  con- 
sequenoe  is  that  the  work  done  by  the 
first  owner  becomes  ruined.  Then  the 
local  authority  either  force  the  second 
owner  to  finish  the  sewer,  or  they  take  it 
out  of  his  hands  at  last  and  do  it  them- 
selves, and,  coming  to  the  first  owner,  say 
that  the  first  owner  must  do  again  and 
pay  for  the  work  which  had  become 
ruinous  through  no  fiiult  of  his,  but  be- 
cause  the  second  owner  has  not  done  his 
work  and  because  the  local  authority  did 
not  take  the  work  out  of  his  hands  and 
do  it  themselves.  There  is  nothing  in 
the  Act  of  Parliament  which  obligee  us  to 
pat  such  an  unreasonable  and  oppressive 
construction  upon  it.  It  is  obvious  that 
if  the  Act  is  construed  the  other  way  no 
such  hardship  arises.  If  the  Act  is  con- 
strued as  meaning  that  the  local  autho- 
rity may  accept  the  work  done  by  the 
first  owner,  that  does  not  mean  that  they 
must  aco^t  it.  The  local  authority  would 
still  have  the  power  to  say  that,  although 
they  know  the  work  has  been  done  as 
well  as  it  could  be  done,  yet  they  are  not 
satisfied  with  it  and  do  not  accept  it.  We 
have  not,  however,  to  deal  here  with  a 
case  where  the  local  authority  have  not 
accepted  the  work,  because  the  evidence 
here  shews  they  did  aoc^t  it.  The  argu- 
ment is  that,  although  the  local  authority 
did  accept  the  work,  yet  they  had  no 
power  to  do  so.  The  construction  which 
I  am  suggesting  should  be  put  upon  the 
Act  of  Parliament  imposes  no  hardship 
Vol.  62.— Q.B. 
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on  the  local  authoiity,  because  they  can  re- 
fuse to  accept  the  work  until  the  scheme  is 
efifectively  carried  out,  and  then  say  whether 
they  wiU  accept  it  as  satisfactory  or  not ; 
whereas  the  other  construction  would  im- 
pose great  hardship  on  the  owner.  We 
have  not  to  decide  in  this  case  whether  the 
local  authority,  where  an  owner  has  done 
part  of  the  work  which  he  has  to  do  on  his 
own  land,  can  accept  that  part  although 
the  remaining  part  of  the  work  has  not 
been  finished,  nor  whether,  if  they  did 
accept  it,  such  acceptance  would  be  con- 
ditional on  his  subsequently  finishing  the 
other  part  of  the  work.  What  we  have 
to  decide  here  is  whether,  when  an  owner 
has  done  the  whole  of  the  work  which  he 
has  to  do  on  his  own  land,  such  work  being 
part  of  the  whole  scheme,  and  the  local  au- 
thority having  expressed  themselves  at  the 
time  as  satisfied  with  it,  they  can  after* 
wards  go  back  upon  that  because  some 
other  owner  has  not  done  what  would  make 
the  work  already  done  effective.  I  am  of 
opinion  that  the  Act  of  Parliament  is  not  to 
be  so  construed.  I  think  that  in  the  case  of 
BoneUa  v.  The  Tioickenham  Local  Board 
(1),  although  not  exactly  in  point  here, 
this  Court  indicated  that  the  construction 
we  are  now  putting  on  this  Act  of  Par- 
liament is  the  right  construction.  The 
judgment  of  Mr.  Justice  Mathew  was 
therefore  right,  and  this  appeal  must  be 
dismissed. 

LiNDLBY,  L.  J. — I  also  think  that  the 
decision  of  Mr.  Justice  Mathew  was  right. 
In  the  first  place,  we  have  not  to  deal 
with  the  case  of  a  building  owner  who  is 
trying  to  foist  a  defective  sewer  on  a  local 
authority.  We  had  to  deal  with  a  ques- 
tion of  that  kind  in  Meader  v.  The  WeH 
Cowes  LoeaL  Board  (2).  We  have  here 
building  owners  dealing  fairly,  openly,  and 
honestly  with  the  local  authority.  The 
building  owners  here  were  a  company 
which  had  bought  some  property  for 
building  purposes.  They  sent  to  the  plain- 
tifis,  the  locB.1  authority,  a  plan  which 
shewed  exactly  what  sewers  they  were 
proposing  to  make ;  that  sewer,  shewn  on 
the  plan,  began  at  the  top  of  the  hill,  so 
fiEu*  as  the  part  ivith  which  we  have  to 
deal  is  concerned,  and  it  ran  down  hill  to 
the  New  River,  crossed  the  river  and  into 
3E 
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another  sewer,  and  so  on  to  an  outfall. 
The  plan  shewed  that  that  scheme  could 
not  then  be  carried  out,  and  that  it  was 
essential  to  the  execution  of  the  scheme 
for  the  New  River  to  be  diverted,  and  this 
was  perfectly  well  known  to  the  local  au- 
thority. The  street  was  of  considerable 
length,  and  pipes  for  the  purposes  of  the 
proposed  sewer  were  laid  down  in  that 
street  under  the  supervision  of  the  local 
authority.  I  say  that  advisedly,  because 
it  is  obvious  to  me  that  the  man  who  was 
sent  there  to  look  after  it  did  report  from 
time  to  time  what  was  being  done;  and  he 
having  approved,  I  will  not  say  of  the 
sewer,  but  of  the  mode  in  which  the  work 
which  he  was  sent  to  superintend  was 
being  done,  allowed  it  to  be  covered  in. 
That  state  of  things  lasted  for  some  time, 
and  there  was  not  the  slightest  dissent  on 
the  part  of  the  local  authority  against 
their  acceptance  of  that  sewer.  There 
was  some  delay  in  diverting  the  New 
Eiver  which  prevented  the  scheme  being 
carried  out  as  quickly  as  was  contemplated, 
but  the  time  arrived  when  it  was  plain 
that  the  New  River  would  be  diverted, 
and  then  the  local  authority  which  allowed 
the  sewer  to  be  made  under  their  super- 
vision and  to  their  satis&ction  contended 
that  it  must  be  made  all  over  again,  and 
gave  the  defendant  notice  for  the  execu- 
tion of  the  whole  of  the  same  work  over 
again.  The  defendant,  however,  objected 
on  the  ground  that,  inasmuch  as  under  sec- 
tion 1 50  the  work  had  already  been  done  to 
their  satisfaction,  he  was  under  no  liability 
to  do  it  again.  That  raises  the  question 
whether  the  work  had  been  done  to  the 
satis&ction  of  the  local  authority,  because 
it  is  admitted  that  if  it  had,  then  upon  the 
true  construction  of  the  Act  of  1875  they 
hsA  no  authority  to  call  upon  him  to  do 
it  again ;  and  if  repairs  hsui  been  necessary 
they  could  be  done  at  the  expense  of  the 
district  at  large.  The  arbitrator  here 
made  an  award  which,  however,  is  so 
drawn  as  to  be  somewhat  difficult  to  con- 
strue ;  but  in  the  result  I  think  the  view 
of  it  taken  by  Mr.  Justice  Mathew  was 
right — namely,  that  it  was  not  a  finding 
in  fact  that  the  local  authority  did  not 
accept  the  street  as  sufficiently  sewered, 
but  that  it  was  a  statement  of  &ct  leaving 
that  question   for  the  Court  to    decide. 


Looking  at  it  from  that  point  of  view, 
and  construing  it  as  leaving  it  for  the 
Court  to  say  whether  there  was  an  accept- 
ance of  the  sewer,  I  proceed  to  deal  with 
the  matter  from  that  point  of  view.  Two 
important  questions  are  raised:  First, 
could  the  local  authority  accept  a  sewer 
which  had  no  outfall,  and  was  only  part  of 
a  scheme  of  sewerage  1  If  they  could  not, 
then  of  course  they  did  not,  and  there 
would  be  an  end  of  the  case.  If  they 
could,  then  the  second  question,  whethw 
they  did,  is  a  question  of  fact.  The  first 
question,  which  is  one  of  law,  depends 
entirely  upon  the  construction  of  the 
Public  Health  Act,  1875.  I  entirely 
agree  with  Mr.  Justice  Mathew  that  there 
is  no  provision  in  that  Act  which  prevents 
the  local  authority  accepting  such  a 
sewer  as  this.  Looking  at  the  noatter 
from  a  reasonable  point  of  view,  it  would 
never  do  for  this  Court  to  tie  the  hands 
of  the  local  authority  by  holding  that  it 
could  not  be  done.  It  would  be  a  most 
mischievous  decision,  and  would  tie  their 
hands  to  an  inconvenient  and  injudidons 
extent.  Bearing  m  mind  the  power  given 
to  local  authorities  by  section  16,  and  it  is 
not  confined  to  that  section,  it  is  impos- 
sible to  say,  as  a  matter  of  law,  that  liey 
cannot  accept  a  sewer  which  has  not  a 
separate  outfall.  It  may  be  most  con- 
venient for  them  to  accept  it,  and  continue 
it  under  the  powers  of  the  Act,  and  to 
find  an  outfigill  themselves.  Therefore,  on 
the  broad  point  of  law,  I  think  the  ail- 
ment of  the  local  authority  cannot  be 
maintained,  and  that  they  have  the 
power,  if  they  think  fit  to  exercise  it. 
With  regard  to  the  second  question,  I 
should  be  slow  to  infer  that  the  local 
authority  have  accepted  an  incomplete 
scheme  of  sewerage  if  I  thought  there  was 
anything  unfeir  in  it.  In  the  present 
case  there  is  no  necessity  for  flinching, 
because  it  appears  to  me  from  the  evi- 
dence that  the  conclusion  at  which  the 
jury  arrived  was  perfectly  right,  and  that 
any  twelve  business  men  would  have  come 
to  the  same  conclusion — namely,  that  if 
the  local  authority  had  power  to  accept 
the  sewer,  they  have  done  so.  The  arbi- 
trator appears  to  have  thought  that  the 
local  authority  could  not  do  it  without 
some  formal  act — that  acceptance  could 
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not  be  iuferred — but  I  find  nothing  in  the 
Act  of  Parliament  to  warrant  that  view 
of  the  law.  Coming  to  the  simple  ques- 
tion whether  in  the  words  of  section  150 
this  street  was  sewered  to  the  satis&ction 
of  the  local  authority,  my  answer  is  the 
same  as  that  given  by  the  jury — namely, 
that  it  certainly  was.  When  once  an 
owner  has  sewered  a  street  to  the  satis- 
faction of  the  local  authority  he  cannot 
be  called  upon  to  do  it  again.  The  de- 
fendant here  has,  in  my  opinion,  made  out 
that  the  street  was  once  sewered  to  the 
satis£BLction  of  the  local  authority,  and, 
consequently,  he  cannot  be  called  on  to  do 
it  again. 

LiOPES,  L.J. — Section  150  of  the  Public 
Health  Act,  1875,  gives  power  to  the  local 
authority  to  requii-e  frontagers  to  sewer 
streets,  and  to  sewer  them  to  the  satisfac- 
tion of  the  local  authority.  If  a  street  is 
once  sewered  to  their  satisfitction,  they 
have  no  jurisdiction  afterwards  to  proceed 
against  any  frontager  under  section  150, 
but  are  themselves  bound  to  keep  the 
street  in  repair  under  section  15  of  the 
Public  Health  Act,  1875.  The  authority 
for  that  is  the  case  of  BoneUa  v.  The 
Twichmticum  Local  Board  (1).  The  ques- 
tion, therefore,  which  arises  in  this  case 
is  whether  the  street  in  question  was 
sewered  to  the  satisfiaction  of  the  local 
authority.  Did  they  approve  of  it  ?  Did 
they  adopt  it  ?  The  matter  was  referred 
to  an  arbitrator,  who  has  not  stated  the 
conclusion  at  which  he  arrived  as  clearly 
as  he  might  have  done ;  but  it  seems  to 
me  that  he  has  left  the  matter  to  the 
decision  of  the  Court.  That  being  what 
I  think  he  intended,  I  think,  having  re- 
gard to  the  circumstances  stated  by  him, 
that  the  only  proper  inference  to  draw 
from  those  circiunstances  is  that  the  local 
authority  did  adopt  and  did  approve  of 
the  sewer.  It  is  important  to  bear  in 
mind  that  the  then  owners  of  the  land 
submitted  full  and  perfect  plans  to  the 
local  authority  in  1885  in  accordance  with 
the  Act  of  Parliament.  Those  plans  set  out 
everything  that  was  necessary  to  enable 
the  local  authority  rightly  to  determine 
whether  or  not  the  sewers  were  such  as 
they  should  be.  Moreover,  the  difficulty 
with  regard  to  the  New  River  was  appa- 
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rent  in  every  respect  on  the  plans.  Those 
plans  came  before  the  local  authority,  and 
were  approved  of  by  them.  The  works 
then  proceeded,  and  a  person,  who  can 
hardly,  I  think,  be  called  an  officer  of  the 
local  authority,  but  who  was  employed  by 
them,  inspected  the  w^orks  from  time  to 
time;  and,  moreover,  suggestions  were 
made  to  the  owners  of  the  land  with  re- 
gard to  the  execution  of  the  works,  which 
were  followed  by  the  owners.  The  works 
on  both  sides  of  the  river  were  then  com- 
pleted, so  £Eir  as  they  could  be  completed 
having  regard  to  the  difficulty  in  respect 
to  the  New  River,  and  they  were  then 
covered  in.  The  local  authority  knew 
that  they  were  covered  in,  and  no  dis- 
satis&^tion  of  any  kind  was  expressed  by 
them  from  the  beginning  to  the  end  of 
the  matter.  Four  or  five  years  pass  by, 
and  still  nothing  was  said  by  the  board. 
In  those  circumstances,  can  it  be  said  that 
the  local  authority  did  not  adopt  and  did 
not  approve  these  works  1  Everything 
contemplated  by  the  scheme  was  done  by 
the  frontagers.  The  only  matter  about 
which  anything  could  be  said  was  the 
difficulty  with  regard  to  the  New  River. 
The  only  conclusion  at  which  the  jury,  or 
any  reasonable  person,  could  arrive,  was 
that  the  sewer  was  adopted  and  approved 
of  by  the  local  authority.  The  difficulty 
I  felt  was  whether  the  board  could  accept 
and  adopt  part  of  a  scheme  of  drainage 
and  accept  part  of  a  sewer,  but  that 
diffictilty  has  been  removed.  Take  the 
case  of  two  owners  of  a  street,  one  of 
whom  owns  a  hundred  yards  and  the  other 
another  hundred  yards  immediately  ad- 
joining. The  first  owner  makes  a  perfect 
sewer  along  his  part,  but  the  other  does 
nothing  at  all.  Can  it  be  said  that  the 
local  authority  have  no  jurisdiction  to 
approve  and  accept  what  has  been  done 
by  the  first  owner  because  the  adjoining 
owner  has  not  done  his  duty,  and  has  not 
attempted  to  commence  his  portion  of  the 
sewering  at  all?  To  say  that  it  could, 
would  be  to  say  that  the  interests  of  the 
person  who  has  discharged  his  duty  per- 
fectly are  to  be  subordinated  to  the  caprice 
of  another  person  who  has  refused  to  dis- 
charge his  duty  at  all.  No  hardship  is 
created  by  holding  the  contrary.  The 
local  authority  have  a  remedy  in   their 
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own  hands.  All  they  have  to  do  is  to 
accept  the  work  done  by  the  person  to 
their  satisfaction ;  and  when  they  find  that 
the  adjoining  owner  or  firontager  is  not 
properly  proceeding  with  his  work,  then 
they  should  give  him  a  notice  under  the 
Act  of  1875  requiring  him  to  do  the 
work,  and,  if  he  fails  to  comply  with  it, 
then  they  can  do  it  themselves  and  charge 
him  with  the  expense  incurred  by  them. 
That  entirely  removes  tte  difficulty  which 
I  felt  at  first.  I  am,  therefore,  of  opinion 
that  the  decision  of  the  Judge  below  was 
right. 

Appeal  dismissed. 

Solicitors — Leonard  J.  Tatham,  for  plaintiffs; 
Edgar  Robins,  for  defendant. 


1893.  ) 
April  26.  ^ 
May  6. 


S 


JONBS  V,   POTTS. 
JOKES  V,   OOOEE. 


Tithe- Rentcharge — RcUes  on  Rentoharge 
assessed  h^ore  Tidies  Act,  1891,  in  Arrear 
— Receiving  of  RcUes  from  Occupiers — 
LamdowMT  not  entitled  to  ded/uct  Rates 
from  Rentoharge  dite  subsequent  to  the  Act 
of  1891— iV^dw?  Procedure— Tithe  Act,  1891 
(54  (&  56  Vict.  c.  8) — Tithes  Commutation 
Act,  1836  {6  dh  7  WiU.  4.  c.  71)— Tithes 
Com/mutation  Amsndmsnt  Act^  1837  (1 
Vict  c.  69)— Interpretation  Act,  1889  (62 
<fc  63  Vict  c.  63),  s.  38,  suJhs,  2  (c)  (e). 

The  rates  on  a  tiihe-rentcharge  assessed 
and  due  before  the  passing  of  the  Tithe  Act, 
1891,  were  J  su^bsequent  to  the  current  half- 
year  in  which  that  Act  ca/me  into  force,  re- 
covered from  the  occupiers  by  the  overseers 
through  distress  notices  served  in  accord- 
ance with  the  procedure  under  section  8  of 
the  Tithes  Commutation  Am^Tidment  Act, 
1837,  and  the  kmdovmer, /laving  allowed 
the  occupiers  to  deduct  the  same  from  the 
next  payment  of  rent,  sought  to  deduct 
them  likewise  from  the  next  payment  of  the 
rentcha/rge  under  the  provisions  allowing 
su/ih  deduction  in  the  Tithes  Commutation 
Act,  1836,  s,  70.  The  County  Court  Judge, 
upon  an  application  for  an  order  to  re- 


cover the  full  tithe-rentcharge,  aHotixd  Ui€ 
deduction  : — Held,  by  the  DimsiormlC&urt 
(Day,  J.,  and  Bruce,  J.),  that  the  pro- 
visions of  the  old  Tithes  Acts  for  such  de- 
duction, notunthstandin^  that  it  rejerrei  to 
rates  payable  before  the  Act  of  1891,  icere 
no  longer  applicable,  that  the  procedure  fer 
recovery  of  the  rates  or  swh  remkkar^si 
was  put  on  a  new  basis  by  the  Tithe  Ad, 

1891,  and  that  the  old  provisione  were  wi 
saved  under  the  particular  circumstance  of 
this  case  by  the  saving  dauses  of  section  38 
of  the  Interpretation  Act,  1889. 

Appeal  from  the  judgment  of  his 
honour  Judge  Lloyd,  sitting  at  the 
County  Court  of  Flint,  upon  an  appli- 
cation made  to  him  under  section  2  of 
the  Tithe  Act,  1891,  for  the  recovery  of  a 
tithe-rentcharge. 

The  Rev.  W.  H.  Jones,  Rector  of  Llan- 
ferris,  near  Mold,  as  owner  of  a  certain 
tithe-rentcharge,  applied  to  the  Cotmty 
Court  for  an  order  on  Mr.  H.  J.  Potto, 
the  owner  of  the  lands  out  of  which  the 
rentcharge  was  due,  for  the  payment  of 
30^.,  the  balance  of  S5L,  being  the  rent- 
charge  due  to  him  on  the  Slst  of  July, 

1892.  On  the  9th  of  June  of  the  same 
year  the  overseers  had  served  distress 
notices  on  the  occupiers  of  the  said  lands 
for  arrears  of  rates  upon  the  said  rent- 
charge,  assessed  previous  to  the  coming 
into  force  of  the  Tithe  Act  on  the  26th  of 
Maixjh,  1891,  and  payable  for  the  half- 
year  then  current.  These  arrears,  amount- 
ing to  30Z.,  the  occupiers  paid,  and  claimed 
to  deduct  from  the  next  payment  of  rent. 
This  deduction  the  landowner  allowed, 
and  in  his  turn  deducted  these  arrears 
from  the  next  payment  of  the  rentchai^- 
The  plaintiff,  however,  claimed  to  be  paid 
the  rentcharge  in  full. 

The  defendant  Cooke,  another  land- 
owner, had  deducted  the  sum  of 
13/.  175.  6d,  on  precisely  the  same 
grounds,  and  for  this  also  the  plaintiff 
claimed  an  order  for  its  recovery. 

It  was  admitted  that  the  plaintiff  had 
received  the  full  tithes  due  to  him  pre- 
vious and  up  to  the  26th  of  March,  lS9h 
when  the  new  Tithe  Act  came  into  opera- 
tion. It  was  also  admitted  that  the  rates 
in  arrear  had  been  assessed  and  had  be- 
come due  previous  to  that  date,  but  for 
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some  reason  or  other  they  had  been 
allowed  to  run  into  arrear.  The  plaintiflf 
contended  that  the  amount  for  rates  in 
arrear  eould  no  longer  be  deducted  pre- 
vious to  the  payment  of  the  present  rent- 
charge,  as  such  procedure,  which  was 
allowed  under  the  Tithe  Commutation 
Act,  1836,  had  been  repealed  by  the  new 
Act,  and  was  no  longer  applicable.  The 
defendants  contended  that  the  old  pro- 
cedure was  applicable  in  this  case,  because 
the  rates  had  been  assessed  and  become 
payable  previous  to  the  passing  of  the 
Act. 

His  Honour  gave  a  judgment  in  favour 
of  the  defendants  to  the  following  effect : 
He  said  "  that  he  was  obliged  to  decide 
the  matter  on  technical  grounds,  and  he 
wished  to  say  that  he  had  not  the  slightest 
sympathy  with  anybody  in  the  matter. 
He  treated  it  as  a  pure  question  of  law. 
After  reviewing  the  facts,  he  said  he  was 
of  opinion   that    the   Act  of    1891   (1), 

(1)  By  the  Tithe  Act,  1891  (54  &  65  Vict, 
c.  8),  8.  1,  8ub-8.  1 :  **  Tithe-rentcharge  as  de- 
fined hy  this  Act  issuing  out  of  any  lands  shall 
be  payable  by  the  owner  of  the  lands,  notwith- 
standing any  contract  between  him  and  the 
occupier  of  such  lands,  and  any  contract  made 
between  an  occupier  and  owner  of  lands,  after 
the  passing  of  this  Act,  for  the  payment  of  the 
tithe-rentcharge  by  the  occupier  shall  be  void." 

Section  2  :  "  Where  any  sum  due  on  account 
of  tithe-rentcharge  issuing  out  of  any  lands  is 
in  arrear  for  not  less  than  three  months,  the 
person  entitled  to  such  sum  may,  whatever  is 
the  amount,  apply  to  the  County  Court  of  the 
district  in  which  the  lands,  or  any  part  thereof, 
are  situate,  and  the  County  Court,  after  such 
service  on  the  owner  of  the  lands  as  may  be 
prescribed,  and  after  hearing  such  owner,  if  he 
appears  and  desires  to  be  heard,  may  order  that 
the  said  sum,  or  such  part  thereof  as  appears  to 
the  Court  to  be  due,  be,  together  with  the  costs, 
recovered  in  manner  provided  by  this  Act,  and 
tithe-rentcharge  as  defined  by  this  Act  shall 
not  be  recovered  in  any  other  manner.** 

Section  6 :  **  Any  rate  to  which  the  tithe- 
rentcharge  is  subject  shall  be  assessed  on,  and 
naay  be  recovered  from  the  owner  of,  the  tithe- 
rentcharge,  in  the  like  manner  and  by  the  like 
process,  as  on  and  from  any  occupying  rate- 
payer, and  so  much  of  any  Act  as  authorises 
any  rat«  on  tithe-rentcharge  to  be  assessed  on, 
or  be  recovered  from,  the  occupier  of  any  lands 
out  of  which  the  tilhe-rent charge  issues  is 
hereby  repealed." 

By  the  Tithes  Commutation  Act,  1836  (6  &  7 
Will.  4.  c.  71),  s.  70:  "All  rates  and  charges 
to  which  any  such  rentcharge  is  liable  shall 


while  altering  the  procedure  by  which  a 
tithe-rentcharge  accrued  due  might  be 
recovered,  did  not  defeat  the  right  of  the 
owner  of  land  who  had  been  compelled  by 
virtue  of  former  Acts  to  allow  his  tenants 
sums  in  respect  of  rates  which  they  had 
been  obliged  to  pay  to  deduct  the  amount 
so  allowed  by  him  in  respect  of  such  rates 
from  the  tithe-rentcharge  accruing  due. 
He  therefore  held  that  the  respondent  in 
the  case,  having  allowed  to  his  tenants 
30Z.  in  respect  of  arrears  of  rates,  and 

be  assessed  upon  the  occupier  of  the  lands 
out  of  which  such  rentcharge  shall  issue  ;  and 
in  case  the  same  shall  not  be  sooner  paid  by 
the  owner  of  the  rentcharge  for  the  time  being, 
may  be  recovered  from  such  occupier  in  like 
manner  as  any  poor-rate  assessed  on  him  in  re- 
spect of  such  lands ;  and  any  occupier  holding 
such  lands  under  any  landlord,  and  who  shall 
have  paid  any  such  rate  or  charge  in  respect  of 
any  such  rentcharge,  shall  be  entitled  to  deduct 
the  amount  thereof  from  the  rent  next  payable 
by  him  to  his  landlord  for  the  time  being,  and 
shall  be  allowed  the  same  in  account  with  his 
landlord ;  and  any  landlord  or  owner  in  posses- 
sion who  shall  have  paid  any  such  rate  or 
charge,  or  from  whose  rent  the  amount  of  any 
such  rate  or  charge  in  respect  of  any  such  rent- 
charge  shall  have  been  so  deducted,  or  who 
shall  have  allowed  the  same  in  account  with 
any  tenant  paying  the  same,  shall  be  entitled 
to  deduct  the  amount  thereof  from  the  rent- 
charge,  or  by  all  other  lawful  ways  and  means 
to  recover  the  same  from  the  owner  of  the  rent- 
charge,  his  executors,  and  administrators." 

By  the  Tithes  Commutation  Amendment  Act, 
1837  (1  Vict.  c.  69),  s.  8:  "  All  rates  and  charges 
to  which  any  rentcharge  payable  in  lieu  of 
tithes  shall  be  liable  may  be  assessed  upon  the 
owner  of  the  rentcharge,  and  the  whole  or  any 
part  thereof  may  be  recovered  from  any  one  or 
more  of  the  occupiers  of  the  lands  out  of  which 
such  rentcharge  shall  issue,  in  case  the  same 
shall  not  be  sooner  paid  by  the  owner  of  the 
rentcharge  upon  whom  the  same  shall  be 
assessed,  in  like  manner  as  any  poor-rate 
assessed  on  such  occupier  or  occupiers  in  re- 
spect of  such  lands  may  be  recovered,  upon 
giving  to  such  occupier  twenty-one  days'  notice, 
in  writing,  previous  to  any  one  of  the  half- 
yearly  days  of  payment  of  the  rentcharge,  and 
the  collector's  receipt  for  the  payment  of  such 
rates  and  charges,  or  any  part  thereof,  shall  be 
received  in  satisfaction  of  so  much  of  the  rent- 
charge  by  the  owner  thereof ;  but  no  occupier 
shall  be  liable  to  pay  at  any  one  time  in  respect 
of  such  rates  and  charge  any  greater  sum  than 
the  rentcharge  payable  in  respect  of  the  lands 
occupied  by  him  in  the  same  parish  shall 
amount  to  for  the  current  half-year  in  which 
such  notice  shall  have  been  given." 
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having  produced  his  overseer's  receipts 
for  that  sum,  was  entitled  to  make  the  de- 
duction from  the  tithe-rentcharge  which 
accrued  due  on  the  Ist  of  July,  1892,  and 
that  the  applicant  was  not  entitled  to  the 
order  claimed.  The  same  judgment  ap- 
phed  to  the  case  of  Roberts  &  Co.,  mutatis 
mutandis.  With  respect  to  costs,  he  had 
made  enquiries,  and  he  had  found  that 
the  tithe-rentcharges  had  been  paid,  but 
they  were  not  paid  as  they  were  due  j  and 
it  was  quite  clear  that  that  was  really  the 
reason  why  the  rates  were  not  paid  as 
they  became  due  by  the  tithe-rent  owner. 
Under  these  circumstances  he  thought  it 
was  a  &.ir  case  in  which  to  abstain  from 
making  any  order  as  to  costs." 

The  plaintiff  now  appealed  against  the 
judgment. 

CoU  WiUiamSy  for  the  respondent  Potts, 
took  a  preliminary  objection  that  his 
client,  R.  J.  Potts,  in  the  County  Court, 
died  before  the  judgment  was  given,  and 
that  the  appeal  should  be  abandoned,  as 
his  chent^s  estate,  if  the  appeal  were 
successful,  could  not  be  made  responsible 
for  costs.  He  appeared  now  only  to  pro- 
tect the  interests  of  Algernon  Potts,  the 
successor  to  the  estate. 

Danckwerts,  for  the  appellant,  said  that 
the  action  was  in  rem,  and  that  Algernon 
Potts,  as  successor  to  the  land,  could  be 
made  liable,  at  any  rate,  for  the  payment 
of  the  balance  of  the  rentcharge. 

The  Court  determined  that,  inasmuch 
as  the  rentcharge  was  a  land  charge,  and 
that  Algernon  Potts  had  appeared,  they 
would  hear  the  appeal,  leaving  the  Master 
to  deal  with  any  question  of  apportion- 
ment of  the  costs  between  Algernon  Potts 
and  the  deceased  defendant's  estate,  if 
liable. 

Danckwerta,  for  the  appellant.  —  Al- 
though the  principle  of  the  Tithes  Com- 
mutation Act,  1836,  was  in  theory  the 
liability  of  the  landowner  for  the  tithe- 
rentcharge,  the  scheme  for  the  recovery 
of  the  rentcharge  was  through  distress 
on  the  occupier's  land,  though  the  occu- 
pier was  expressly  exempt  from  personal 
liability  (section  67).  The  rentcharge  was 
made  subject  to  parochial  and  county  rates 
(section  69).  Such  rates  were  assessed 
upon  the  occupier  of  the  lands  out  of 


which  the  rentcharge  issued,  and  if  not 
paid  sooner  by  the  landowner  could  be 
recovered  from  the  occupier  in  the  aau 
way  as  the  poor-rate,  but  the  oecapiBr 
could  then  deduct  the  rate  from  the  md 
(section  70), and  the  landowner  from  vhoK 
rent  the  rate  had  been  so  deducted  ooold 
re-deduct  the  same  from  the  amount  of  tk 
rentcharge.     Again,  a  tenant  who  has « 
paid  the  rentcharge   could  only  deduct 
this   from  the  next  rent  payable  to  his 
landlord  (section  80).      This  was  litek 
held  in  Dawes  v.  Thomas  (2),  and  so  al» 
in  Lamplough  v.  Norton  (3).    The  o«r 
seers  here  sought  to  put  in  force  section  § 
of  1  Vict.  c.  69,  and  served  notices  for  the  I 
rate  on  the  tenants.    The  tenants  holding  I 
the  receipt  for  the  rate  would  then  only 
be  entitled  to  deduct  the  same  from  the 
next  pa3rment  of  rent.     But  these  rates« 
were  admittedly  due  long  before  189^. 
They  were  for  the   half-year  current  (» 
the  26th  of  March,  1891,  when  the  new 
Act  of  1891  came  into  force.    The  Tithe  | 
Act  of  1891  entirely  altered  theprocediire 
for  the  recovery  of  tithes.    The  landowner 
alone  became  liable   for   their  payment. 
Sub-section  2  of  section  1  alone  deals  with 
contracts  before  the  Act,  and  enacts  that 
such  contracts  shall  oease  to  be  in  force- 
but  that   the  occupier  shall  pay  to  the 
owner  such  sum  as  the  owner  has  prcr 
perly  paid  on  account  of  the  rentcharge; 
and,  by  section  6  of  the  Act  of  1891,  the 
rate^  on  the  rentcharge  are  recoverable 
from  the  owner  of  the  rentcharge.    The 
overseers   were    not  in   time    here,  an^ 
neither  they  nor  the  landowner  or  occupier 
could  make  use  of  the  extinct  procedure 
under  the  old  Acts  to  deduct  the  amounts 
paid  for  rates  on  the  tithe-rentcharge. 

CoU  WilliamSy  for  the  respondent  A. 
Potts. — The  question  is,  whether  rates  iti 
arrear  by  defeult  of  the  tithe-owner  prior 
to  the  Tithe  Act  of  1891,  and  paid  by  the 
tenants  of  the  respondent  in  consequence 
of  distress  notices  served  upon  them  by 
the  overseers,  and  allowed  to  them  by  the 
landowner  subsequent  to  the  passing  of 
that  Act,  can  be  deducted  by  the  land- 
owner from  his  payment  of  the  tithe-rent- 

(2)  61  Law  J.  Rep.  Q.B.  482 ;  Law  Bcp. 
[1892]  1  Q.B.  414. 

(3)  68  Law  J.  Rep.  Q.B.  279;  Law  Bep. 
22  Q.B.  D.  452. 
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charge  ?     If  the  appellant  is  right,  he  gets 
his  rentcharge  free  of  rates.     Section  6 
of  the  Act  of  1891  is  ambiguous,  since  it 
repeals  so  much  of  any  Act  as  authorises 
any  rate  on  a  rentcharge  assessed  on  or 
recovered  from  the  occupier,  but  leaves 
the  overseers  without  any  remedy  for  rates 
or  rentcharges  due  at  the  time  of   the 
passing  of  the  Act.     The  rates  were  in 
arrear  before  the  passing  of  the  Act,  and, 
if  so,   whenever  paid,   the  occupiers  or 
landowners  can  avail  themselves  of  such 
rights  of  deducting  the  amount  on  pay- 
ment as  were  in  existence  before  the  Act. 
Their  liability  must  date  from  the  time 
of  the  assessment  of  the  rates,  and  is  not 
put  an  end  to  by  the  passing  of  the  Act. 
S.  T,  Evans,  for  the  respondent  Cooke. 
— Section  6  of  the  Act  of  1891,  in  saying 
"  rates  shall  be  assessed,"  &c.,  must  refer 
to  rates  after  the  passing  of  the  Act,  and 
so  must  section   10.     These  rates  were 
assessed  before  the  passing   of  the   Act, 
and  their  recovery  must  be  left  to  proce- 
dure in  existence  before  the  Act,  and  so 
the  privileges  of  deducting  them  from  the 
tithe-rentcharge,  if  prepaid  by  the  occu- 
pier or  landowner,  equally  still  existed. 
The    Interpretation   Act,    1889,    s.    38, 
sub-s.  2  (c)  (4),  expressly  saves  the  repeal 

(4)  By  the  Interpretation  Act,  1889  (52  &  53 
Vict.  c.  63).  s.  38  :  "  (1)  Where  this  Act,  or  any 
Act  passed  after  the  commencement  of  this  Act, 
repeals  and  re-enacts,  with  or  without  modifica- 
tion, any  provisions  of  a  former  Act,  references 
in  any  other  Act  to  the  provisions  so  repealed 
shall,  unless  the  contrary  intention  appears,  be 
construed  as  references  to  the  provisions  so  re- 
enacted. 

"  (2)  Where  this  Act,  or  any  Act  passed  after 
the  commencement  of  this  Act,  repeals  any 
other  enactment,  then,  unless  the  contrary  in- 
tention appears,  the  repeal  shall  not — 

(a)  revive  anything  not  in  force  or  exist- 
ing at  the  time  at  which  the  repeal  takes 
effect;  or, 

(J)  affect  the  previous  operation  of  any 
enactment  so  repealed,  or  anything  duly 
done  or  suffered  under  any  enactment  so 
repealed ;  or, 

{c)  affect  any  right,  privilege,  obligation, 
or  liability  required,  accrued,  or  incurred 
under  any  enactment  so  repealed ;  or, 

{d)  affect  any  penalty,  forfeiture,  or 
punishment  incurred  in  respect  of  any 
offence  committed  against  any  enactment 
80  repealed ;  or, 

(e)  affect  any  investigation,  legal  pro- 
ceeding, or  remedy  in  respect  of  any  such 


of  any  provisions  "  affecting  any  privilege, 
obligation,  or  liability  acquired,  accrued, 
or  incurred  under  any  enactment  so  re- 
pealed." That  exactly  meets  this  case, 
where  this  privilege,  <kc.,  had  accrued  pre- 
vious to  the  repeal  by  section  6  of  the 
Act  of  1891  of  the  enactments  of  the  old 
Tithes  Acts.  So,  again,  (e)  in  the  same 
sub-section  preserves  "  any  legal  proceed- 
ing or  remedy  in  respect  of  any  such 
rights." 

Danckwerts,  in  reply. — No  such  right 
as  is  here  claimed  can  be  intended  to  be 
preserved  by  the  Interpretation  Act,  1889, 
s.  38,  because  it  ceased  to  exist  after  the 
expiration  of  the  current  half-year  at  the 
time  of  the  passing  of  the  Act.  The 
occupier  could  only  deduct  the  rates  from 
the  rent  then  next  payable.  He  could 
not  do  so  then  because  he  had  not  paid 
the  rates.  These  have  been  left  in  arre&T 
through  the  default  of  the  overseers,  but 
the  owner  of  the  rentcharge  cannot  be 
made  to  suffer  for  that. 

Cur.  adv.  wU. 

The  written  judgment  of  the  Court 
(Day,  J.,  and  Bruce,  J.)  was  delivered  on 
May  6  by 

Bruce,  J. — In  this  case  the  owner  of  a 
tithe-rentcharge  claims  payment  of  the 
rentcharge  for  the  period  of  six  months 
which  became  payable  on  the  1st  of  July, 
1892,  and  amounted  to  85^.  4».  M.  Of 
this,  55^.  4«.  2d  had  been  paid,  and  the 
dispute  arises  in  respect  of  a  balance  of 
30Z.  which  the  defendant,  who  is  the  owner 
of  the  land  out  of  which  the  rentcharge 
issues,  claims  to  deduct  in  respect  of  rates 
which  have  been  paid  by  the  occupiers. 
It  is  difficult  to  gather  from  the  notes  of 
the  learned  Judge  of  the  County  Court 
when  these  rates  accrued  due,  but  it  is 
admitted  that  they  accrued  due  some  time 
prior  to  the  26th  of  March,  1891,  the  day 
on  which  the  Tithe  Act  of  1891  came  into 
operation.     It  seems  probable,  from  what 

right,  privilege,  obligation,  liability,  pen- 
alty, forfeiture,  or  punishment  as  afore- 
said; 
and  any  such  investigation,  legal  proceeding, 
or  remedy  may  be  instituted,  continued,  or  en- 
forced, and  any  such  penalty,  forfeiture,  or 
punishment  maybe  imposed,  as  if  ihe  repealing 
Act  had  not  been  passed." 
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was  said  to  us  in  the  course  of  the  argu- 
ment, that  the  greater  portion  of  these 
rates  accrued  due  long  before  this  last 
date.  For  some  unexplained  reason,  they 
were  allowed  to  remain  unpaid  by  the 
occupiers,  and  no  proceedings  were  taJken 
to  enforce  payment  under  section  70  of 
the  Tithe  Act,  1836,  or  under  section  8 
of  the  Tithe  Act,  1837,  until  June,  1892, 
when  some  notices,  the  terms  of  which  do 
not  appear  from  the  Judge's  notes,  were 
served  upon  the  occupiers.  These  notices, 
we  gather,  are  assumed  to  have  been  given 
in  accordance  with  section  8  of  the  Tithe 
Act,  1837.  The  broad  question  for  us  to 
decide  is  whether  the  new  procedure  for 
the  enforcement  of  rentcharges,  introduced 
by  the  Act  of  1891,  is  to  be  construed  as 
subject  to  the  machinery  of  the  older 
Acts.  We  think  that  it  was  intended, 
under  the  Act  of  1891,  to  introduce  an 
entirely  new  procedure  for  the  recovery 
of  tithe-rentcharges,  and,  indeed,  to  cre- 
ate a  new  liability  upon  the  owners  of 
land,  and  that  it  is  not  possible  to  apply 
the  old  procedure  to  the  new  Act,  except 
in  cases  where  the  new  Act  itself  has  ex- 
pressly referred  to  and  incorporated  the 
provisions  of  the  former  Acts.  Section  6 
of  the  Act  of  1891  provides  that  any  rate 
to  which  the  tithe-rentcharge  is  subject 
shall  be  recovered  from  the  owner  of  the 
tithe-rentchar^e,  but  there  is  no  provision 
in  the  Act  rendering  tithe-rentcharge  made 
payable  by  the  owner  of  the  land  by  the 
Act  subject  to  the  i-ates,  where  any  have 
been  allowed  to  fall  into  arrear  before  the 
passing  of  the  Act.  Indeed,  there  is  an 
eicpress  provision  in  the  last-mentioned 
section  repealing  so  much  of  any  Act  as 
authorises  any  rate  on  the  tithe-rent- 
charge to  be  assessed  on  or  recovered  from 
the  occupier.  When,  therefore,  on  the 
9th  of  June,  1892,  the  notices  were  served 
on  the  occupiers,  even  if  these  notices 
complied  with  the  provisions  of  section  8 
of  the  Act  of  1837,  since  the  provisions 
of  that  section  had  ceased  to  be  operative 
at  the  time  the  notices  were  served,  the 
service  of  the  notices,  and  the  subsequent 
payment  of  the  rates  by  the  occupiers, 
cannot,  we  think,  operate  to  entitle  the 
occupiers  or  the  present  defendant  to 
deduct  the  amount  of  the  ratos  from 
the  applicant.     It  seems  to  us  unneces- 


sary to  consider  whether  the  notioes  com- 
plied with  the  terms  of  section  8  of  the 
old  Act ,  but,  having  regard  to  the  terms 
of  the  section,  which  requires  the  notioe  to 
be  given  to  the  occupier  twenty-one  days 
previous  to  any  one  of  the  half-yearly  days 
of  payment  of  the  rentcharge,  and  having 
regard  to  the  terms  of  section  70  of  the 
Act  of  1836,  which  confers  power  upon 
the  occupier  to  deduct  the  rate  from  the 
rent  next  payable,  we  entertain  some 
doubt,  even  if  the  8th  section  had  re- 
mained in  force,  whether  rates  which  had 
become  due  in  respect  of  the  tithe-^en^ 
charge  payable  in  one  year  could  be  de- 
ducted from  the  tithe-rentcharge  payable 
in  a  subsequent  year  or  years. 

It  was  contended  that,  notwithstanding 
the  provisions  of  section  6  of  the  Act  of 
1891,  repealing  so  much  of  any  Act  as 
authorises  any  rate  or  tithe-rentcharge 
to  be  assessed  on  or  recovered  from  the 
occupier,  the  provisions  for  the  recovery 
of  any  previous  rates,  and  of  the  rights  of 
occupiers  to  deduct  the  same  when  so  re- 
covered, must  be  taken  by  virtue  of  52  k 
53  Vict,  c.  63  (the  Intei-pretation  Act, 
1889),  s.  38,  to  be  kept  alive  in  order  to 
presei've  all  existing  rights.  We  doubt 
whether  the  general  provisions  of  the 
Interpretation  Act  can  consistently  with 
the  context  of  the  Act  of  1891  be  read 
into  it  so  as  to  override  the  special  pro- 
visions therein  contained.  But  even  if 
the  Interpretation  Act,  1889,  is  to  be 
taken  as  modifying  the  Act  of  1891,  the 
provisions  of  the  Interpretation  Act  do 
not  seem  to  us  to  provide  for  the  present 
case.  Under  the  old  law  there  was  no 
right  on  the  part  of  the  occupier  to  deduct 
the  rates  from  his  rent  or  from  the  owner 
of  the  rentcharge  until  certain  events  had 
happened.  In  the  present  case,  until  the 
notices  were  given,  or  some  steps  taken  to 
enforce  the  payment  of  the  rates  by  the 
occupier,  there  could  not  be  even  an  in- 
choate right  on  the  part  of  the  occupiers 
to  deduct  rates  they  had  not  paid  from 
the  landlord  or  anyone  else.  As  no 
notice  was  given  or  steps  taken  to  demand 
the  rates  from  the  occupiers  until  Jong 
after  the  passing  of  the  Act  of  1891,  th«e 
were  no  existing  rights  to  be  preserved 
by  the  saving  clause  of  the  Interpreta- 
tion   Act.      We   have   thought  it  ng^* 
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to  consider  this  matter  in  some  detail, 
and  have  given  the  reasons  which 
lead  us,  on  the  strict  construction  of 
the  Act,  to  the  conclusion  to  which  we 
have  come.  But  we  may  say  that  we 
think  it  is  to  be  gathered  from  the  general 
scope  of  the  Act  of  1891  that  it  is  the  in- 
tention of  the  Legislature  to  institute  an 
entirely  new  method  for  the  recovery  of 
tithe-rentcharge  ;  that  it  never  could  have 
been  intended  to  work  the  new  and  the 
old  machineiy  together;  and  we  think 
that  it  would  introduce  confusion  if  ques- 
tions relating  to  matters  arising  under  the 
old  law  were  allowed  to  be  mixed  up  with 
matters  arising  under  the  provisions  of 
the  new  Act.  In  our  opinion,  therefore, 
the  decision  of  the  Judge  was  wrong,  and 
an  order  should  be  made  for  the  recovery 
of  the  30^.  in  the  first  case,  and  of  the  13/. 
in  the  second. 

Appeal  aMowed. 


Solicitors — Chappell,  Griffiths  &  Co.,  agents  for 
H.  G.  Roberts,  Mold,  for  appellant :  Philpot 
&  Son,  agents  for  Potts,  Potts  &  Gardner, 
Chester,  for  respondent  Potts;  and  Marpole 
&  Baker,  agents  for  H.  L.  Jones,  Denbigh, 
for  Cooke. 


1893.   7 
Mav  5  6  \    PEARCE  V,   lansdowne. 

Master  arhd  Servant — Employers*  Liabi- 
lity Act,  1880  (43  <&  44  Vict.  c.  42)— ^m- 
ployers  and  Workmen  Act,  1875  (38  <&  39 
Vict.  c.  90),  8,  10 — FoVman  in  Public- 
house — Domestic  or  Menial  Servant, 

Where  the  diUiea  of  a  potman  in  a  public- 
house,  although  manucU,  are  substantially 
of  a  menial  or  domestic  nature,  he  is  not  a 
workman  within  the  Employers'  Liability 
Act. 

AUhough  the  facts  of  the  case  were  ad- 
mitted, yet  it  was  the  duty  of  the  Judge  to 
have  to  the  jury  the  question  whether  the 
plaintiff  was  a  workman  and  not  a  domestic 
servant. 

This  was  the  plaintiff's  appeal  from  a 
County  Court.     The  action  was  brought 
under  the  Employers'  Liability  Act,  1880. 
Vol.  62.— Q.B. 


The  jury  found  a  verdict  for  the  plaintiff 
with  35/.  damages,  but  the  learned  County 
Court  Judge  reserved  a  point  as  to 
whether  the  plaintiff  was  within  the  Act, 
and,  after  hearing  further  argument,  non- 
suited him.  The  plaintiff  was  a  potman 
in  the  service  of  the  defendant,  a  public- 
house  keeper,  at  weekly  wages  of  25«.  He 
lived  at  his  own  house  and  went  home 
three  times  a  day  for  his  meals.  The  de- 
fendant's residence  was  the  public-house 
in  question.  The  evidence  he  gave  as  to 
the  nature  of  his  employment  was  as 
follows  :  "  I  sweep  out  the  bar  ;  take  the 
pewter  pots  away ;  clean  the  pewter  fit- 
tings ;  clean  the  tap- work — that  took  me 
till  breakfast  time ;  dust  round  the  bar ; 
keep  the  spirit  measures ;  take  beer  out 
to  customers  till  dinner  time ;  come  back, 
clean  windows — that  would  take  till  I 
went  home ;  put  fresh  sawdust  down, 
come  back  at  8  p.m. ;  walk  about ;  take 
out  beer ;  clean  the  pewter  pots  for  the 
shelves ;  I  do  not  sell ;  on  a  week's  notice." 
Cross-examined  :  "  It  is  not  a  heavy  oc- 
cupation ;  usual  in  pot-houses."  On  the 
22nd  of  September,  1892,  the  plaintiff* 
was  cleaning  windows  inside  the  premise? , 
when  the  steps  upon  which  he  was  stand- 
ing broke,  and  he  fell  and  was  injiired. 
Upon  the  point  as  to  whether  the  plain- 
tiff was  a  workman  within  the  mean- 
ing of  the  Employers'  Liability  Act, 
1880,  or  whether  he  was  a  domestic  or 
menial  servant,  the  learned  County 
Court  Judge  delivered  the  following  judg- 
ment in  writing:  "The  Employers  and 
Workmen  Act,  1875,  s.  10,  defines  a 
workman  as  follows :  '  the  expression 
"  workman  "  does  not  include  a  domestic  or 
menial  servant,  but  means  any  person, 
who,  being  a  labourer,  servant  in  hus- 
bandry, journeyman,  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in 
manual  labour.'  Etymologically  con- 
sidered, it  would  appear  that  menial  is  de- 
rived from  mcenia,  but  probably  through 
the  Norman,  where  the  walls  of  a  castle 
would  be  of  a  defensive  kind.  There  are 
some  cases  in  which  part  of  the  duties  of  the 
servants  are  such  as  would  by  themselves 
cause  them  to  be  classed  as  domestic  or 
menial  servants,  while  other  parts  of  their 
duties  would  cause  them  to  be  deemed 
3L 
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agricultural  labourers — see,  for  instance, 
Johnson  v.  Blenkinsopp  (1),  where  the 
services  were  to  keep  the  garden  and 
pleasure-grounds  in  order,  to  assist  in  the 
stables,  and  when  required  during  the 
corn  and  hay  harvests  to  make  himself 
generally  useful ;  it  was  held  that  the 
person  who  undertook  those  services  was 
a  menial  servant.  In  the  case  of  Noiolan 
V.  Ahlett  (2)  the  plaintiff  was  hired  as 
head  gardener,  having  the  management 
and  superintendence  of  hot- houses,  &c.,  at 
wages  of  lOOZ.  a  year.  He  lived  in  a 
house  on  the  defendant's  grounds,  and 
had  the  privilege  of  taking  apprentices. 
The  jury  found  that  he  was  a  menial  ser- 
vant.  On  a  motion  for  a  new  trial  Lord 
Chief  Baron  Abinger  said  that  he  was  in- 
clined to  tell  the  jury  that  the  plaintiff 
was  a  menial  servant,  for  though  he  did 
not  live  in  the  house  he  lived  on  the 
grounds  within  the  domain,  and  that  he 
thought  the  verdict  right.  In  NicoU  v. 
Greaves  (3)  the  plaintiff  was  a  huntsman. 
It  was  proved  that  he  occupied  a  cottage 
which  formed  part  of  the  ferm  premises 
of  the  defendant,  but  not  within  the 
curtilage,  but  it  was  decided  that 
the  plaintiff  was  a  menial  or  domestic 
servant  It  is  therefore  clear  that  the 
living  in  the  master's  house  is  not  essen- 
tial, and  that  every  case  must  stand  on  its 
own  merits.  The  test  suggested  by  Lord 
Campbell  is  to  consider  *  whether  the  chief 
part  of  the  servant's  duties  are  those  which 
would  make  him  a  domestic  or  menial 
servant  or  not.*  In  the  case  of  Bound  v. 
Lavrrence  (4),  a  grocer's  assistant,  who 
served  generally  in  the  shop,  carried 
parcels  up  to  eighty- four  pounds  in  weight 
to  the  cart  outside  the  shop,  and  sides  of 
bacon  in  and  out  of  the  shop,  and  once  a 
week  brought  up  from  the  cellar  bags  of 
sugar,  <kc.,  and  occasionally  wheeled  goods 
in  a  truck  from  the  warehouse  to  the  shop, 
was  held  not  to  be  a  workman.  Applying 
the  principle  of  these  cases  to  the  present 
case,  it  has   been  shewn  that  the  mere 

(1)  5  Jur.  870. 

(2)  2  Cr.  M.  &  R.  5. 

(3)  17  Com.  B.  Rep.  N.S.  27 ;  33  Law  J.  Rep. 
C.P.  259. 

(4)  61    Law    J.    Rep.   M.C.  21 ;  Law   Rep. 
[1892J  1  Q.B.  226. 


living  in  the  house  is  not  essential,  and 
that  though  the  plaintiff's  evidence  shews 
that  he  was  the  servant  of  the  publi- 
can, that  is  not  enough  to  prevent  his 
being  a  menial  servant,  as,  if  it  wraie, 
that  would  in  fact  apply  as  well  to  a  bar- 
maid. I  think,  under  the  circumstances, 
that  the  plaintiff  was  a  domestic  or  menial 
servant,  and  that  therefore  he  does  nol 
come  within  the  Act.  I  therefore,  upon 
the  point  reserved,  nonsuit  the  plaintifli 
with  costs,  with  liberty  to  appeal." — ^A.  S. 
Eddis,  Judge  of  the  Clerkenwell  County 
Court. 

A,  (7.  Salter y  for  the  plaintiff. — There  is  no 
difference  between  the  terms  domestic  and 
menial ;  these  apply  equally  to  household 
servants,  and  to  them  alone.  The  essential 
difference  between  a  workman  aad  a 
domestic  or  menial  servant  is  that  the 
latter  is  employed  for  the  master's  pleasure, 
and  not  for  his  profit  or  to  earn  money 
for  him.  A  domestic  servant  adds  to  the 
luxury  of  his  master's  life ;  he  forms  part 
of  the  retinue  of  the  masters  establish- 
ment— NiooU  V.  Greaves  (3).  The  nature 
of  the  employment  is  immaterial,  but 
when  a  servant  is  employed  in  his  master's 
trade,  and  is  assisting  him  to  earn  money, 
he  is  not  a  domestic  servant.  Here  the 
plaintiff  assisted  the  defendant  in  his 
trade  or  business  of  a  public-housekeeper. 

MoyseSy  for  the  defendant. — All  that 
the  learned  County  Court  Judge  decided 
was  that  the  plaintiff  was  not  a  workman 
within  the  Act.  A  glance  at  the  plaintiff's 
evidence  shews  that  there  is  no  item  of 
his  occupation  inconsistent  with  the  work 
of  a  domestic  servant.  The  tast  is,  are  bis 
duties  ejusdem  generis  with  his  occupation  1 
— Morgan  v.  The  London  General  Omnibu$ 
Company  (6),  Cook  v.  T/ie  North  MOro- 
politan  Tramiways  Compcvny  (6),  and 
Bound  V.  Lavyrence  (4). 

Salter,  in  reply. — In  Yarmouth  v. 
France  (7)  a  carman  was  held  to  be  a 
workman.     There,  in  taking  into  account 

(5)  53  Law  J.  Rep.  Q.B,  352;  Law  Rep. 
13  O.B.  D.  832. 

(6)  56  Law  J.  Rep.  Q.B.  309;  Law  Bep. 

18  Q.B.  D.  683. 

(7)  57  Law  J.  Rep.  Q.B.  7;  Law  Bep. 

19  Q.B.  D.  647. 


Digitized  by 


Google 


MICHAELMAS  1892  to  MICHAELMAS  1893. 


Vol.  62.] 

Ptarcff  V.  Laimdowne. 
what  his  ordinary  duty  was,  the  test 
applied  was  that  of  manual  labour.  It  is 
submitted  the  same  test  should  be  applied 
here,  and,  taking  the  present  plaintiff's 
position  into  account,  it  must  be  considered 
on  which  side  of  the  line  it  falls.  Applying 
the  recognised  test  of  skilled  against  un- 
skilled occupation,  the  plaintiff's  work  was 
unskilled.  Then  it  is  said  that  this  was 
not  manual  labour  because  the  work  was 
not  sufficiently  severe.  But  it  is  submitted 
that  the  plaintiff  exercised  his  muscles  and 
sinews  as  much  as  he  would  have  done  if 
he  were  a  carpenter.  His  occupation  was 
manual,  and  there  can  be  no  distinction 
between  light  and  heavy  work.  Can  it  be 
said  that  the  man  was  not  engaged  in 
manual  labour  in  the  same  way  as  a 
journeyman  1  Take  the  case  of  an  under- 
gardener  in  a  gentleman's  establishment : 
he  is  admittedly  a  domestic  servant ;  but 
if  he  enters  the  sei-vice  of  a  market 
gardener,  although  his  occupation  is 
identically  the  same,  it  cannot  be  con- 
tended that  he  remains  a  domestic  servant. 
On  the  contrary,  he  becomes  a  workman. 
Here  the  plaintiff  is  a  mere  potman ;  he  is 
not  to  be  confused  with  the  barman,  and 
he  earns  money  for  his  master  the  publican 
by  the  performance  of  manual  laboiu*.  He 
adds  nothing  to  the  luxury  or  to  the 
amenities  of  life  of  his  master ;  he  merely 
assists  him  to  earn  money  in  his  trade. 

Williams,  J. — A  great,  part  of  the 
difficulty  in  this  case  has  arisen  from  the 
distinction  between  the  functions  of  the 
Judge  and  those  of  the  jury  not  having 
been  sufficiently  borne  in  mind.  The 
genius  of  the  English  law  is  not  to  lay 
down  an  accurate  definition  from  which  a 
hard  and  fast  line  is  to  be  drawn,  but 
rather  to  leave  it  to  the  jury  to  say 
whether,  on  particular  facts  being  proved 
or  admitted,  a  person  is  within  or  outside 
a  definition.  In  the  present  case,  and  in 
others  under  the  Act,  a  great  deal  of 
difficulty  would  have  been  avoided  if  the 
functions  of  the  Judge  and  jury  had  been 
kept  properly  separate.  Here,  and  in 
other  cases,  there  seems  to  have  been  a 
notion  that,  if  the  facts  are  admitted,  the 
functions  of  the  jury  are  at  an  end,  so  far 
as  drawing  inferences  are  concerned.    The 
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question  must  be,  Ay  or  No,  Is  the 
plaintiff  "a  labourer,  servant  in  hus- 
bandry, joui-neyman,  artificer,  handicrafts- 
man, miner,  or  otherwise  engaged  in 
manual  labour  "  ?  Again,  taking  the  cir- 
cumstances to  be  admitted,  another  ques- 
tion which  would  arise  would  be :  Was 
the  plaintiff  a  domestic  or  menial  ser- 
vant ]  Now,  whose  function  is  it  to  draw 
inferences  of  feict  in  such  a  case  1  Plainly 
it  is  that  of  the  jury,  and  not  of  the 
Judge.  If  authority  be  needed  for  this, 
there  is  the  judgment  of  Lord  Justice 
Bowen  in  Davey  v.  The  London  cmd  South 
Western  Railway  Compcmy  (8).  In  the 
present  case  the  Judge  took  upon  himself 
one  of  the  functions  of  the  jury,  and  the 
proper  course  would  be  to  send  it  back  to 
him;  but  counsel  on  both  sides  are  un- 
willing that  this  course,  which  would 
lead  to  considerable  farther  expense, 
should  be  adopted.  I  think  there  is  a 
mode  by  which  we  may  possibly  be  able 
to  deal  with  the  case,  and  avoid  the  in- 
fliction on  the  parties  of  extra  costs ;  but 
I  wish  to  say  this,  that  unless  such  a 
course  be  suggested  by  both  sides,  it  is, 
by  all  the  rules  of  practice,  clearly  our 
duty  to  send  the  case  back  for  a  new  trial. 
However,  under  the  present  circumstances, 
where  the  Court  feels  that  they  liave  all 
the  facts  before  them  calculated  to  enable 
them  to  give  judgment,  and  finally  settle 
the  matter,  such  judgment  may  be  pro- 
perly given.  With  this  view,  we  will 
therefore  turn  to  the  Act  and  instruct 
ourselves.  Now,  the  earlier  part  of  the 
definition  in  section  10  of  the  Employers 
and  Workmen  Act,  1875,  begins  with  an 
exception  and  concludes  with  a  general 
proposition,  which  is  that  the  expression 
"workman"  means  "a  labourer,  ser- 
vant in  husbandry,  journeyman,  artificer, 
handicraftsman,  miner,  or  (person)  other- 
wise engaged  in  manual  labour."  This  is 
the  general  proposition.  The  exception 
is  that,  although  a  person  may  be  a 
labourer,  Ac,  or  otherwise  engaged  in 
manual  labour  within  the  general  words 
of  the  definition,  he  is  not  to  be  treated 
as  within  the  Act  if  he  is  also  a  domestic 


(8)   63    Law    J.  Rep.  Q.B.  58;    Law    Rep. 
12  Q.B.  D.  70. 
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or  menial  servant.  In  the  present  case, 
one  of  the  arguments  on  the  part  of  the 
defendant  is  that  here  there  is  no  such 
manual  labour  as  would  take  the  plaintiff 
out  of  the  exception.  It  is  unnecessary 
that  we  should  look  at  the  Employers' 
Liability  Act  of  1880,  for  by  section  8 
the  de6nition  in  section  10  of  the  earlier 
Act  is  adopted.  We  find,  therefore,  that 
the  Act  of  1880  throws  little  or  no  light 
upon  the  subject  beyond  the  fiact  that  the 
Legislatiu-e  intended  the  expression  to  in- 
clude a  railway  servant.  Section  3  of  the 
Act  of  1875,  which  provides  for  the  sum- 
mary determination  of  disputes  between 
employers  and  workmen,  contains  nothing 
eminently  inapplicable  to  domestic  or 
menial  servants.  It  seems  plain,  how- 
ever, that  the  reason  for  their  exclusion 
was  in  no  way  connected  with  the  work 
they  had  to  do,  whether  it  were  light  or 
heavy,  skilled  or  unskilled,  but  rather 
that  where  relations  were  of  so  domestic 
a  nature  as  those  which  exist  between  a 
master  and  the  servants  of  his  household, 
servants  standing  in  such  a  relationship 
to  their  employers  were  not  to  be  included 
in  its  scope. 

I  intend  to  lay  down  no  general  propo- 
sition in  the  case  of  potmen,  for  in  some 
cases  their  employment  might  come  within 
the  scope  of  the  Act,  and  in  some  it  might 
not.  Material  circumstances,  such  as 
whether  the  potman  lived  in  or  out  of  the 
house,  or  whether  the  master  lived  on  the 
premises,  or  merely  used  them  as  a  place 
of  business  and  resided  elsewhere,  would 
have  a  marked  bearing  in  different  cases. 
If  my  view  of  the  present  case  is  the  right 
one,  it  appears  to  me  that  the  personal 
residence  of  the  defendant  at  his  public- 
house  is  a  cogent  reason  why  a  jury  should 
decide  that  the  plaintiff's  employment  was 
that  of  a  domestic  servant.  1  think,  too, 
that  the  facts  shew  that  the  plaintiff  was 
substantially  occupied  as  a  domestic.  I 
am,  therefore,  of  opinion  that  in  this  case 
the  plaintiff,  in  his  capacity  of  potman, 
was  such  a  menial  or  domestic  servant  as, 
under  the  circumstances,  to  render  the 
provisions  of  the  Employers'  Liability  Act, 
1880,  inapplicable.  The  decision  of  the 
learned  County  Court  Judge  was  right, 
and  must  be  upheld. 


Collins,  J. — I  am  of  the  same  opinion, 
and  agree  with  what  has  fallen  from  mj 
learned  brother  as  to  the  functions  of 
jury  and  Judge.  I  am  now  prepared  to 
deal  with  this  case  upon  the  merits,  and  to 
give  judgment  upon  my  view  of  the  facts 
as  admitted.  In  doing  this  I  feel  I  am 
performing  the  duty  of  a  juryman,  and  in 
that  light  must  put  it  to  myself  whether, 
all  circumstances  considered,  the  plaintiff 
here  comes  within  the  broad  purview  of 
the  expression  "  workman  "  in  section  10, 
or  whether  he  comes  within  the  exception. 
The  conclusion  I  arrive  at  is  that  he  does 
come  within  the  exception,  and  that  he  was 
a  domestic  or  menial  servant.  I  quite 
agree  that  this  is  by  no  means  entirely  a 
question  of  law,  but  a  mixed  question  of 
law  and  fact.  I  can  find  no  better  sug- 
gested explanation  of  the  term  "menial"  or 
statement  of  the  position  of  a  domestic 
servant  than  that  given  in  RoherU  and 
Wallace  on  the  Employers'  Liability  Act 
(3rd  ed.),  p.  214.  It  is  as  follows:  ''It 
is  submitted  that  the  term  *  menial  ser- 
vant '  may  best  be  explained  in  accordance 
with  all  the  authorities  and  the  ordinary 
use  of  the  word  as  denoting  those  persons 
whose  main  duty  is  to  do  actual  bodily 
work  as  servants  for  the  personal  com- 
fort, convenience,  or  luxxuy  of  the  master, 
his  fe.mily,  and  his  guests,  and  who  for 
this  purpose  become  part  of  the  masters 
residential  or  quasi-residential  establish- 
ment." It  is  not  easy  to  conceive  any 
clearer  statement,  or  one  which  could  be 
given  to  a  jury  with  greater  propriety  than 
this.  The  learned  authors  also  reject  (see 
p.  215  n.)  the  derivation  to  be  found  in  the 
older  text-books  of  the  word  "  menial"  from 
intra  nuenia.  In  this  they  are  borne  out 
by  Mr.  Justice  Lawson  in  Laioler  y. 
Linden  (9),  whose  view  expressed  in  his 
judgment  was  that "  msenia  "  had  nothing 
to  do  with  it.  The  word,  as  pointed  out 
in  the  note  referred  to,  being  originally 
spelt  "meyneall,"  may  well  be  derived 
from  the  Saxon  nieine,  mesnie,  a  hons^ 
hold,  family.  I  have  been  much  impressed 
with  Mr.  Salter's  argument;  but  on  the 
whole  I  have  arrived  at  the  conclusion 
that  this  particulai'  potman,  in  performing 

(9)  Ir.  Rep.  IOC.  L.  188. 
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the  duties  which  according  to  his  own 
statement  he  did,  was  performing  a  class 
of  duties  which  in  the  ordinary  sense  of 
the  word  would  be  described  as  menial 
and  domestic,  and  for  the  purpose  of 
their  performance  had  become  part  of  his 
master's  residential  or  quasi  residential 
establishment.  In  my  judgment  this 
iippeal  must  be  dismissed. 

Appeal  dismissed. 


Solicitors — E.  A.  I*rior,  for  plaintiff ;  A.  J.  Ford, 
for  defendant. 


1893     ") 

J  I     >  SIMMONDS   V,    HEATH. 

June  5.  ) 

Tithe- Rentchanrye — Extraordinary  Tithe 
assessed  by  Commissioners — Divided  Ow- 
nership of  Land  svhsequerU  to  Certificate 
— Co7itribution  of  Landottmers — Remedy 
of  one  against  another — Apportionment — 
CommtUation  of  Tithes  Am^endment  Act, 
1842  (5  d&  6  Vict,  c,  64),  s.  IQ—Extra- 
ordinary  Tithe  Redemption  Act,  1886  (49 
d-  50  Vict,  c.  54),  s,  4,  sub-s,  5,  «.  9. 

Where  a  rentcharge  in  lieu  of  extra- 
ordinary  tithe  has  been  assessed  by  the 
Land    Commissioners  upon  a  particular 
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farm,  and  subsequently  to  their  certificate 
the  ownership  of  the  farm  has  become  di- 
vided, section  4,  sub-section  5,  of  the  Act 
of  1886  does  not  enahle  the  owner  of  one 
portion,  who  has  paid  the  whole  rentcharge, 
to  bring  an  action  for  contribution  against 
the  otvner  of  the  other  portion.  His  remedy 
is  to  apply  to  the  Justices  under  tlie  pro- 
visions  of  section  16  of  the  Act  of  1842. 

This  was  the  plaintifi^s  appeal  froiii  a 
County  Court. 

The  motion  was  to  set  aside  the  judg- 
ment for  the  defendant  or  for  a  new  trial, 
upon  the  grounds  that  the  learned  County 
Court  Judge  was  wrong  in  holding,  first, 
that  the  annual  rentcharge  referred  to  in 
the  plaintiflTs  particulars  was  subject  to 
the  provisions  of  the  Act  5  &  6  Vict.  c. 
54.  s.  16  ;  and  secondly,  that  the  plaintiff 
was  not  entitled  to  recover  from  the  defen- 
dant the  sums  claimed  by  him  in  his  said 
p^-ticulars.  The  action  was  for  the  re- 
covery of  31.  6s.  4:d.,  a  proportion  of  a 
rentcharge  payable  under  the  Extraordi- 
nary Tithe  Hedemption  Act,  1886.  Un- 
der the  provisions  of  that  Act  the  Land 
Commissioners  made  their  certificate  of 
the  capital  value  of  the  extraordinary 
rentcharge  for  the  parish  of  Aldei-shot, 
which  was  confirmed  on  the  20th  of 
March,  1889,  the  material  part,  as  appHed 
to  the  present  case,  being  as  follows  : 


Landowner 


D«criptionoff«in.r:N°i,°°°"'P! 

parcel  of  land  ««™   i 

*^  annexed 


Simmonds,  Richard 

and 

Heath,  Thomas 


Boxall*s  Farm 


4 
^d 


At  the  date  of  the  passing  of  the  Act 
of  1886,  Boxall*s  farm  belonged  to  Mr. 
James  Allden.  Prior  to  the  certificate 
of  the  commissioners  it  was  sold  to  Mr. 
Simmonds  and  Mr.  Heath  in  the  propor- 
tions above  mentioned,  and  their  names 
were  inserted  in  the  award  as  owners. 
Application  was  made  to  Mr.  Simmonds 
by  the  tithe-owners  for  the  whole  amount 
of  the  rentcharge,  and  he  for  four  years 
paid  the  whole  amount ;  he  then  sought, 
by  action  in  the  County  Court,  to  recover 
the    sum    of    16*.    7d.  a  year,   making 


Certified     i 

capital       I 

^'^        I      value  of     I 

I       charge       i 


Besulting  annaal 
4  pet  cent, 
rentcharge 


I        88i 


13i   Jj 


.   £157 


£6     b8.   Id. 


SI,  6s.  id,  for  the  four  years,  from  the 
defendant  as  the  proportion  for  which  he 
was  liable.  The  learned  County  Court 
Judge  held  that  by  section  9  of  the  Act 
of  1886  the  case  fell  within  section  16  of 
the  Act  of  1842,  and  that  as  by  the  latter 
Act  a  special  tribunal  was  created  to  deal 
with  any  question  of  apportionment,  the 
plaintiff  was  limited  to  this  remedy,  and 
could  not  sue  for  contribution  in  the 
County  Court. 

Sutton,  for  the  plaintifi*. — The  actual 
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point  the  learned  County  Court  Judge 
decided  against  the  plaintiff  was  that  he 
had  no  jurisdiction  to  entertain  this  action 
of  contribution,  holding  that  the  plain- 
tiff's remedy  was  to  go  before  the  Justices 
iinder  section  16  of  the  Act  of  1842,  and 
get  them  to  settle  the  amount  which 
would  then  be  recoverable  by  distress. 
It  is  submitted,  however,  that  the  Extra- 
ordinary Tithe  Redemption  Act,  1886, con- 
templated a  different  remedy.  Sub-section 
5  of  section  4  is  important,  and  provides 
that  "  if  default  is  made  in  payment  of  any 
instalment  of  the  rentcharge,  it  may  be  re- 
covered by  action  in  her  Majesty's  High 
Comii  of  Justice  or  a  County  Court.  .  .  ." 
Here,  for  the  first  time,  the  tithe-owner 
has  a  right  of  action ;  and  if  he  can  bring 
his  action  in  the  High  Court  or  the 
County  Court,  there  is  nothing  to  pre- 
vent one  tithe- payer  bringing  his  action 
against  another,  as  in  the  present  case. 
Under  this  sub-section  he  has  a  right  to 
contribution.  Section  9  is,  that  "  all  the 
provisions  of  the  Tithe  Commutation  Acts 
in  relation  to  any  award  or  apportionment, 
including  power  for  the  Commissioners  to 
hold  meetings  either  by  an  Assistant 
Commissioner  or  otherwise,  and  to  re- 
quire and  hear  evidence,  and  to  employ 
valuers  and  other  persons,  shall  be  applic- 
able under  this  Act."  It  is  submitted 
that  this  does  not  in  terms  apply,  as  the 
County  Court  Judge  held  it  did,  section  16 
of  the  Act  of  1842.  Nor  does  it  take 
away  the  right  under  sub-section  5  of 
section  4.  The  fe-tal  difficulty  in  bringing 
up  this  old  section  is  that  this  is  not  a 
proceeding  relating  to  an  award  or  an 
apportionment.  Under  the  Act  of  1891 
(54  Vict.  c.  8)  the  procedure  is  shewn  by 
section  2,  sub-section  1,  which  applies  to 
recovery  of  tithe-rentcharge  through  the 
County  Court.  If  the  procedure  under 
section  16  of  the  Act  of  1842  is  to  be 
held  to  apply  here,  it  is  extremely  incon- 
venient, for  why  should  the  plaintiff  go 
before  the  Justices  if  he  can  go  to  the 
County  Court  ? 

Cecil  Chapman^  for  the  defendant. — As 
to  the  question  whether  the  learned  County 
Court  Judge  had  jurisdiction  to  order 
contribution,  it  is  submitted  that  the 
plaintiff  must  bring  figures  before  him  to 
shew   what  that  contribution  is.     These 
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the  Judge  cannot  entertain.  The  Act 
of  1886  has  made  no  provision  for  appor- 
tionment, and  the  same  thing  may  be 
said  of  the  Act  of  1891.  The  plaintaff 
might  have  gone  to  the  Tithe  Commis- 
sioners to  make  an  apportionment  instead 
of  going  to  the  Justices.  The  defendant 
here  is  asked  to  pay  a  contribution  under 
an  award.  This  is  a  particular  prooeas 
provided  for  by  section  16  of  the  Act  of 
1842,  and  the  plaintiff  hajs  not  adopted  it. 
SvUon^  in  reply. 

Lawbance,  J. — The  broad  quebtion  here 
is  whether  the  learned  County  Court  Judge 
had  jurisdiction  to  decide  this  case.  I 
have,  with  some  doubt,  come  to  the  conclu- 
sion that  he  had  none.  Counsel  for  the 
appellants  places  reliance  on  sub-section  5 
of  section  4  of  49  k  50  Vict.  c.  54,  "if 
default  is  made  in  payment  of  any  instal- 
ment of  the  rentcharge,  it  may  be  re- 
covered by  action  in  her  Majesty's  High 
Court  of  Justice,  or  a  County  Court,  or  in 
the  same  way  that  rentcharge  in  lieu  ol 
ordinary  tithe  is  recoverable,  and  subject 
to  like  conditions,"  and  so  tbi-th.  That  is 
to  say,  there  are  two  remedies,  of  which 
the  High  Court  and  County  Court  form 
one,  and  distress  the  other,  for  I  take  it 
the  words  "  or  in  the  same  way  that  rent- 
charge  in  lieu  of  ordinary  tithe  is  recover- 
able "  mean  distress.  Other  than  these  I 
know  of  no  remedy,  and,  indeed,  I  think 
that  Mr.  Sutton  admitted  that  this  was  so. 
Now  this  is  an  action  by  one  of  the  persons 
liable  to  pay  extraordinary  tithe  on  a  form 
certified  by  the  commissioners  to  be  liable 
to  a  rentcharge  of  6Z.  5«.  Id.  a  year.  The 
plaintiff  owns  eighty-eight  acres  and  a  half, 
and  the  defendant  owns  thirteen  acres  and 
a  half  of  this  farm.  The  question  arises, 
what  steps  was  the  plaintiff'  to  take  to  re- 
cover his  fair  share  of  contribution  upon 
the  thirteen  acres  and  a  half  1  It  is  ui^ 
that  he  has  power  under  sub-section  5  oi' 
section  4  of  the  Act  of  1886  to  bring  his 
action  in  the  County  Court.  The  first  ob- 
servation, although  it  may  not  be  worth 
much,  is  that  that  is  a  power  given  to  the 
owner  of  the  rentcharge,  but  which  does 
not  seem  to  contemplate  any  question 
between  those  who  may  be  called  upon  to 
contribute.  For  the  defendants  it  is  said 
that  under   section  9  of  the   Act,  which 
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enacts  that  "  all  the  provisions  of  the 
Tithe  Commutation  Acts  in  relation  to  any 
award  or  apportionment  ....  shall  be  ap- 
plicable to  proceedings  under  this  Act,"  the 
question  is  one  of  apportionment.  In  the 
present  case  a  Mr.  AUden  was  the  owner 
of  the  whole  of  the  land  sold  oflF.  Sim- 
monds  bought  part  and  Heath  bought 
part.  It  was  competent,  I  think,  for 
Simmonds  to  go  before  the  Land  Tax  Com- 
missioners, and  ultimately  before  the  Tithe 
Commissioners,  and  have  this  apportion- 
ment made  of  what  was  feir  for  him  to 
pay,  of  the  6^.  5«.  Id.,  and  what  ought  to 
be  paid  by  Heath.  It  seems  to  me  that  this 
is  the  method  pointed  out  by  the  diflferent 
statutes,  having  regard  to  this  question ; 
and  that  this  method  not  having  been 
followed  here,  the  question  arises  what  is 
to  be  done,  and  what  is  to  be  found  in  the 
statutes  relating  to  contribution.  The 
only  section  in  any  one  of  the  statutes 
which  seems  to  me  to  regard  the  particular 
case  which  has  arisen  here— a  question 
between  two  contributories,  and  not  be- 
tween owner  of  rentcharge  and  payer — is 
section  16  of  5  &  6  Vict.  c.  54.  It  is 
headed,  "  Remedy  for  enforcing  payments 
of  contribution  to  rentcharge. "  This  is  the 
only  section  where,  if  one  person  has  been 
called  upon  to  pay  the  full  tithe,  his  remedy 
against  his  contributory  is  to  go  before 
the  Justices,  who  have  power  to  examine 
into  the  merits  of  the  complaint,  and  deter- 
mine the  just  proportion  which  ought  to 
be  contributed  by  the  owner  of  such  other 
portion  of  the  land,  which  is  to  be  recover- 
able by  distress.  That  power  seems  to  me 
to  be  reserved  by  section  9  of  the  Act  of 
1886.  That  is  the  apportionment,  not 
only  of  the  tithes  to  be  paid,  but  the  ap- 
portionment as  between  persons  liable  for 
the  same  property,  or  property  which  has 
once  been  the  same.  Therefore  it  seems 
to  me,  the  learned  County  Court  Judge 
was  right  in  saying  that  this  matter  did 
not  come  under  sub-section  5  of  section 
4  of  the  Act  of  1886,  but  was  dealt  with 
by  section  9  of  the  same  Act,  and  that, 
therefore,  the  16th  section  of  5  &  6  Vict, 
c.  54  among  other  remedies  is  still  in  force. 
There  is  still  power  to  go  before  the  Jus- 
tices to  make  this  application,  and  en- 
force their  order  upon  it  in  the  same  way 
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as  it  was  enforced  before  the  passing  of 
the  statute  of  1891. 

Collins,  J. — I  am  of  the  same  opinion, 
though  I  think  the  case  is  very  arguable 
from  both  points  of  view.  The  action 
was  brought  for  contribution  by  one  of 
two  owners  of  land,  upon  the  whole  of 
which  land  a  certain  rentcharge  had  been 
assessed  under  the  provisions  of  the  Extra- 
ordinary Tithe  Redemption  Act,  1886^ 
The  whole  of  the  farm  which  is  now  in 
divided  ownership  was  made  subject  to  a 
rentcharge;  and  Mr.  Simmonds,  the 
plaintiff,  has  been  called  upon  to  pay, 
and  has  paid,  the  whole  of  the  rent- 
charge  assessed  upon  the  whole  of  the 
farm.  He  sues  Mr.  Heath,  the  defen- 
dant, for  contribution,  on  the  ground  that 
Heath  is  bound  to  indemnify  him  against 
such  part  of  the  payment  as  should 
properly  have  been  made  by  Heath.  The 
question  is  whether  that  action  can  be 
maintained  in  the  County  Court  or  not. 
Now  Mr.  Sutton's  argument  rests  entirely 
upon  the  one  provision  in  the  4th  section, 
sub-section  5,  of  the  Act  of  1886.  He 
bases  his  whole  argument  upon  this  one 
provision,  which  for  the  first  time  enables 
the  tithe-owner  to  sue  the  tithe-payer  in 
the  County  Court.  He  says,  logically, 
that  for  the  first  time  there  was  a  common 
law  right  of  action  given,  and  a  personal 
liability  created  by  this  Act.  Therefore 
the  tithe-payer  became  personally  liable 
to  the  tithe-owner,  and  he  has  been  com- 
pelled here  to  pay  something  which  Heath, 
the  defendant,  also  a  tithe-payer  within  the 
meaning  of  the  Act,  was  personally  liable 
to  pay.  He  says  conditions  have  arisen 
which  entitle  Mr.  Simmonds  to  sue  Mr. 
Heath  for  indemnity  against  the  amount 
paid  by  Simmonds  over  and  above  that 
which  he  ought  to  have  paid.  Mr.  Sutton 
says  this  is  a  common-law  right,  and  can 
thus  be  sued  for  in  the  County  Court,  and 
his  argument,  so  far,  appears  to  me  to  be 
unanswerable.  It  is  properly  based  on 
this  provision,  which  for  the  first  time  in- 
troduced a  personal  liability  between  the 
tithe-owner  and  the  tithe-payer.  That  is 
his  argument,  and  we  have  to  see  whether 
we  can  collect  the  intention  of  these  Acts 
so  as  to  say  whether  they  really  intended, 
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by  introducing  that  provision,  giving  a 
personal  remedy  by  the  tithe-owner  against 
the  tithe -payer,  to  overrule  all  the  exist- 
ing provisions  which  deal  specifically  with 
this  right  of  contribution  between  two 
persons  each  liable  to  pay  a  portion  of  the 
rentcharge.  I  do  not  think  the  intention 
of  the  Legislature  was,  by  introducing 
that  provision,  that  all  the  logical  conse- 
quences should  follow,  because,  first  of  all, 
I  find  that  in  the  earlier  Act  of  1842  (5 
k  6  Vict.  c.  54)  this  very  point  was  dealt 
with  in  terms  strictly  applicable  to  the 
present  case,  because  what  they  had  to  deal 
with  there  was  a  rentcharge  which  was 
described  by  the  same  word  as  that  which 
is  now  imposed  in  substitution  for  the 
extraordinary  tithe.  They  had  to  deal 
with  a  rentcharge,  and  they  dealt  with  the 
case  of  "  land  charged  with  one  amount 
of  rentcharge,"  which  "  shall  belong  to  two 
or  more  landowners  in  several  portions," 
which  is  precisely  the  case  here,  and  where 
"  the  o^vner  of  any  one  of  such  portions 
or  his  tenant  shall  have  paid  the  whole  of 
such  rentcharge,  or  any  portion  thereof 
greater  than  shall  appear  to  him  to  be  his 
just  proportion,  and  contribution  thereto 
shall  have  been  refused  or  neglected  to  be 
made."  That  is  precisely  the  case  here ; 
and  then  it  goes  on  to  provide  the  ma- 
chinery whereby  that  contribution  is  to  be 
assessed,  in  the  first  instance,  and  then  to 
be  paid.  It  is  to  be  assessed  by  the  Jus- 
tices. They  are  bound  to  make  an  order 
for  payment,  and  then  it  is  to  be  recover- 
able in  the  same  way  as  the  rentcharge 
would  be  recoverable  by  the  owner  in  the 
first  instance.  It  is  to  be  obsei'ved  that 
the  assessors  are  the  Justices  of  the  peace 
acting  for  the  county  in  which  the  land  is 
situate.  Now  that  machinery  applies  in 
terms  to  what  has  happened  in  the  present 
case,  and  unless  we  are  to  hold  that  by 
the  introduction  of  the  personal  liability 
between  the  tithe-owner  and  the  tithe- 
payer,  followed  out  by  logical  consequences 
which  Mr.  Sutton  points  out,  these  conse- 
quences had  the  effect  of  overriding  this 
precise  provision,  it  still  applies.  Then 
when  we  look  further  down  the  new  Act 
we  find  section  9,  which  says  all  provisions 
of  the  Tithe  Commutation  Acts  in  rela- 
tion to  any  award  or  apportionment,  in- 


cluding power  for  the  commissioners  to 
hold  meetings,  <&c.,  shall  be  applicable  to 
proceedings  under  this  Act.  It  seems  to 
me  that,  broadly,  the  Legislature  intended 
for  the  purpose  of  recovery,  except  so  fer 
as  they  have  modified  it  by  the  expre^ 
terms  of  the  Act  itself,  to  put  the  new 
charge  created  by  this  Extraordinary  Tithe 
Redemption  Act  upon  the  same  footing  at^ 
the  old  extraordinary  tithe  or  the  rent- 
charge  payable  tinder  5  <fe  6  Vict.  c.  54 : 
and  T  do  not  think  it  is  any  straining  of 
the  wording  of  the  section  to  say  that  the 
provisions  in  relation  to  any  award  or  ap- 
portionment may  be  taken  to  embrace 
these  subsidiary  provisions  which  are  to 
be  found  in  terms  in  5  <k  6  Vict.  c.  54 
dealing  with  the  right  of  apportionment 
of  persons  who,  under  the  award,  have 
become  liable  to  pay  something.  I  think 
that  it  is  a  subsidiary  provision  which  may 
very  well  be  said  to  be  a  provision  in  relation 
to  an  award  or  apportionment.  If  it  is, 
it  is  conceded  that  it  deals  with  the  venr 
case  that  has  arisen  here.  It  contains  the 
statutory  remedy  for  that  case,  and  conse- 
quently there  is  no  common-law  remedy. 
On  the  whole,  therefore,  I  am  of  opinion 
that  the  learned  County  Court  Judge  was 
right  in  holding  that  the  rights  of  the 
parties  were  to  be  ascertained  in  the 
manner  provided  by  the  16th  section,  or 
under  some  of  the  sections  of  5  &  6  Yict. 
c.  54,  and  consequently  there  was  no 
common-law  right  to  come  to  the  Countj 
Court  to  ask  for  the  remedy  the  plaintiff 


Appeal  dismissed. 


Solicitors— Richard  Whit«,  agent  for  Potter  i 
Crundwell,  Farnham,  for  plaintiff ;  W.  WilJ- 
cocks,  agent  for  Ernest  Jackson,  Famham, 
for  defendant. 


Digitized  by 


Google 


Vol.  62.] 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


449 


1893.      1      BUCKLEY   V,   THE    HULL   DOCK 

May  16.  J  company. 

Practice — Statutory  Local  Venue — Hull 
Dock  Company — Rules  of  SupreTne  Courts 
1875,  Order  XXXVL  rule  l-^Judicature 
Act,  1875  (38  d:  39  Vict,  c.  77),  a,  33— 
StattUe  Law  Revision  and  Civil  Procedure 
Act,  1883  (46  ^  47  Vict,  c.  49),  s,  6— 
Rules  of  Supreme  Court,  1883,  Order 
XXXVL  rule  1. 

The  plaintiff  in  a/n  action  a>gainst  the 
HuU  Dock  Company  put  the  place  of  trial  al 
York,  Under  the  KingsUm-vpon-HuU  Dock 
Act,  1774  (14  Geo,  3.  c.  56),  *.  109,  ''Any 
action  or  suit  for  anything  done  in  pursu- 
ance of  this  Act  shall  he  laid  and  brought 
in  the  county  of  Hie  tovm  of  Kingston-upon- 
fTuU,  and  not  elsewhere,  ,  .  .  and  if  it 
shall  appear  that  such  action  or  suit  shall 
he  brought  in  a/ny  other  county  or  'place, 
....  then  the  jury  shall  find  for  the  de- 
fendant or  defenda/ntsJ*  The  defendant 
company  pleaded  that  under  the  terms  of 
this  statute  they  were  entitled  to  jitdgment 
on  the  ground  that  the  venvs  was  lorongly 
laid : — Held,  by  the  Divisional  Court 
(Pollock,  B.,  and  Kennedy,  J.),  that  the 
defendants^  plea  toas  had,  inasmuch  as 
local  venites  had  been  abolished  under  the 
Rules  of  1875,  incorporated  in  the  schedule 
of  the  Judicature  Act,  1875,  and  that  Order 
XXXVL  rule  I  of  the  Rules  of  1883,  in  re- 
peating the  former  rule  that "  there  shaUbeno 
local  venue  for  the  trial  of  any  action,"  but 
adding  the  proviso  "  except  where  other toise  • 
provided  by  statute,*'  did  not  imply  the 
revival  of  enactments  enforcing  local  venues 
when  those  enactments  had  been  repealed  by 
the  corresponding  Rule  of  1875  taken  toith 
section  33  of  the  Judicature  Act,  1875. 

The  Statute  Law  Revision  and  Civil  Pro- 
cedure Act,  1883,  s.  6,  expressly  provides 
against  any  such  implied  re-enactment  of 
repealed  statutes  through  the  annulment  or 
alteration  by  any  new  Rules  of  Court  of 
the  rules  conlained  in  the  schedule  of  the 
Judicature  Act,  1875. 

Appeal  by  way  of  Special  Case  on  a 
point  of  law  raised  upon  the  pleadings. 

The  plaintiff,  a  widow,  had  brought  an 

action  under  Lord  Campbell's  Act  against 

the  Hull  Dock  Company  for  negligence  in 

the  conduct  of  their  dock  works  whereby 

Vol.  62.— Q.B. 


her  husband  was  alleged  to  have  lost  his 
life.  The  statement  of  claim  put  the 
place  of  trial  at  York.  The  defendants 
objected  to  this  on  the  plea  that  by  the 
Act  constituting  the  docks,  the  Kingston- 
on-HuU  Dock  Act  of  1774  (14  Geo.  3.  c. 
56),  8.  109,  it  is  provided  that  "  no  action 
or  suit  shall  be  commenced  for  an3^hing 
done  in  pursuance  of  this  Act  until  twenty 
days'  notice,  .  .  .  and  such  action  or  suit 
shall  be  laid  and  brought  in  the  county  of 
the  town  of  Kingston-upon-HuU,  and  not 
elsewhere,  and  if  it  shall  appear  that  such 
action  or  suit  shall  be  brought  in  any 
other  county  or  place,  or  in  any  other 
manner  than  de&ied  by  the  Act,  then 
the  jury  shall  find  for  the  defendant  or 
defendants.'' 

Scott-Fox,  for  the  defendants. — The  Act 
of  1774  clearly  insists  on  a  local  venue. 
This  Act  is  applied  to  Hull  by  44  <k  45 
Vict.  c.  79.  No  doubt  in  1774  civil  as- 
sizes were  held  intermittently  at  Kingston- 
on-Hull,  but  there  is  a  Court  of  record 
in  existence  since  Charles  II.'s  reign  at 
Hull,  at  which  this  action  could  be  tried. 

Montague  Lush,  for  the  plaintiff. — This 
section  giving  a  local  venue  and  all  similar 
sections  have  been  repealed  by  the  effect 
of  Order  XXXVI.  rule  1  of  the  Rules  of 
1875.  These  were  incorporated  in  the 
schedule  of  the  Judicature  Act,  1875,  and 
by  section  33,  sub-section  2  (1),  of  that 
Act  "any  enactment  inconsistent  with 
that  Act "  is  thereby  repealed.  By  section 
36  (6)  of  the  Statute  Law  Revision  and 
Civil  Procedure  Act,  1883  (1),  no  enact- 

(1)  The  Rules  of  the  Supreme  Court,  1883, 
Order  XXXVI.  rule  1:  "There  shall  be  no 
local  venue  for  the  trial  of  any  action  except 
where  otherwise  provided  by  statute." 

The  Judicature  Act,  1876  (38  &  39  Vict.  c. 
77),  8.  33 :  "  From  and  after  the  commence- 
ment of  this  Act  there  shall  be  repealed — 

'<  (I)  The  Acts  specified  in  the  schedule  to 
this  Act.  .  .  . 

**  (2)  Any  other  enactment  inconsistent  with 
this  Act  or  the  principal  Act." 

The  Statute  Law  Revision  and  Civil  Proce- 
dure Act,  1883  (46  &  47  Vict.  c.  49),  s.  6  (J)  : 
"  No  enactment  repealed  by  virtue  of  section 
33  of  the  Supreme  Court  of  Judicature  Act, 
1875,  shall  be  revived  by  reason  of  the  annul- 
ment or  alteration  by  any  new  Rules  of  Court 
of  the  rules  contained  in  the  Ist  schedule  to 
that  Act." 
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ment  repealed  by  section  33  of  the  Act  of 
1876  is  to  be  revived  through  the  altera- 
tion of  the  Rules  of  1875  by  any  new 
Rules  of  Court.  This  statute  came  into 
operation  on  the  25th  of  August,  1883. 
In  October,  1883,  the  new  Rules  of  1883 
came  into  operation,  and  Order  XXXVI. 
rule  1,  while  repeating  the  correspond- 
ing rule  of  1875  to  the  effect  that  there 
shall  be  no  local  venues  for  the  trial  of 
any  action,  adds  the  words  "  except  where 
otherwise  provided  by  statute  "  (1).  This 
proviso  has  caused  the  whole  difficulty  in 
this  case  ;  but  this  difficulty  is  explained 
away  in  the  note  to  WiUon's  JudiccUure 
Act  (5th  ed.),  p.  359  (or  7th  ed.  p.  384), 
where  the  editor  says  it  "  will  only  ope- 
rate as  regards  statutes  subsequent  to 
1875."  It  is  submitted  that  all  local 
venues  have  been  abolished  except  where 
expressly  enacted  by  statute  subsequent 
to  the  Judicatiure  Act,  1875. 

Secondly,  assuming  the  local  venue 
imder  this  Act  of  1774  to  be  still  in  force, 
the  Assizes  Act  of  1798  (38  G^o.  3.  c.  52), 
regulating  the  trial  of  causes  at  assizes, 
enacts  that  "  for  the  purposes  of  this  Act 
the  county  of  York  shall  be  considered  as 
the  next  adjoining  county  to  the  county 
of  the  town  of  Kingston-upon-Hull,"  and 
empowers  the  Court  to  direct  any  issue 
laid  in  the  High  Court  to  be  tried  in  the 
next  adjoining  county  to  that  in  which 
the  venue  is  laid.  The  Court  can  now 
direct  this  action  to  be  tried  at  York. 

ScoU'FoXf  in  reply. — The  rules  only 
refer  to  actions  tried  in  the  High  Court. 
This  action  can  be  tried  at  the  Hull  Court 
of  Record.  The  Act  of  1774  simply  says 
that  all  actions  against  the  dock  company 
shall  be  laid  and  brought  at  Hull.  If  it 
could  not  be  tried  at  HuU,  application 
could  then  have  been  properly  made  for 
its  transfer  for  trial  elsewhere.  It  is  too 
late  to  apply  for  that  now.  The  Statute 
Law  Revision  and  Civil  Procedure  Act, 
1883,  s.  6,  only  seeks  to  prevent  the 
implied  revival  of  repealed  enactments 
through  some  slip  in  the  wording  of  new 
rules ;  it  does  not  prevent  the  rule  com- 
mittee from  specalically  reviving  old 
enactments,  and  this  is  what  they  must 
oe  taken  to  have  done  by  adding  the  pro- 
viso, "except  where  otherwise  provided 
by   statute,"  to  Order  XXXVI.  rule  1. 


Order  XX.  rule  5  provides  for  the  method 
of  naming  a  place  of  trial  in  the  state- 
ment of  claim,  and  that  once  named  the 
statement  cannot  be  amended  in  that  par- 
ticular— Locke  v.  White  (2).  The  plaintiff 
has  not  named  the  statutory  place  of  trial, 
and  by  the  Act  of  1774  the  defendants 
are  thereby  entitled  to  judgment.  If 
Hull  had  been  originally  named  as  the 
place  of  trial,  but  the  Court  thought  that 
such  actions  could  not  have  been  intended 
to  be  remitted  to  the  only  civil  Court  now 
in  existence,  then  application  could  have 
been  made  for  the  transfer  of  the  venue. 
That  has  not  been  done  here. 

Pollock,  B. — ^Though  I  had  some  doubt 
at  one  time,  not  so  much  in  regard  to  the 
language  of  the  rule  in  question,  bat  &< 
to  the  intention  and  meaning  <^  the  legis- 
lation at  the   time  when  the  rule  was 
drawn,  I  have  not  much  doubt  as  to  what 
our  decision  should  be,  and  I  am  still 
more  confident  that  our  construction  of  it 
will  meet  the  justice  of  the  case.    As  to 
section    109  of  the   Kingston-upon-Hull 
Dock  Act,  1774,  that  is  in  the  ordinary 
form  introduced  into  many  old  Acts  with 
the  intention  of  protecting  the  Jostioes 
and  persons  in  authority,  or  public  bodies 
endowed  with  specific  powers,  in  the  law- 
ful exercise  of  their  duties,  from  frivolous 
actions.     It  is   unnecessary  to  consider 
whether  this  Act  could  have  contemplated 
the  remittal  of  actions  to  the  Court  of 
Record  at  Hull,  because  in  the  first  place 
at  the  time  that  Act  was  passed  aBsi2e> 
were  held  at  Hull,  and  they  could  be  so 
held    at    any  time   under   an  Order  of 
Council ;  and,  secondly,  the  section  applies 
not  only  where  actions  shall  have  been 
laid  at  Hull,  but  also,  where  a  plaintiff 
brings  an  action  in  any  other  place  against 
the  Hull  Dock  Company,  it  declares  that 
a  verdict  shall  be  entered  for  the  defen- 
dant.    If  the  Act,  then,  is  in  force,  the 
plaintiff  laying  her  action  elsewho^  must 
have  a  verdict  found  against  her.    But 
the  real  question  is,  Has  not  the  Act  been 
in  effect  repealed  ]     I  think  it  cleaiiy  has, 
through  the   force  of  section  33  of  the 
Judicature   Act,   1875,  by  which  "Any 

(2)  56  Law  J.  Rep.  Chanc.  731 ;  Law  Bep. 
33  Ch.  D.  308. 
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other  enactment  inconsistent  with  this 
Act,  or  the  principal  Act,  shall  he  re- 
pealed," taken  with  the  rule,  incorporated 
in  the  schedule  of  that  Act  so  as  to  give 
it  legislative  force,  which  said,  "there 
shall  be  no  local  venue  for  the  trial  of  any 
action."  That  section  and  rule  are  equi- 
valent to  a  practical  repeal  of  the  statute 
in  question  and  all  other  similar  provi- 
sions. But  it  is  argued  that  this  is  not 
so  now,  because  Order  XXXVI.  rule  1  of 
the  Bules  of  1883  has  superseded  this 
former  section  and  rule,  and  this  last 
Order  adds  to  the  words  "  there  shall  be 
no  local  venue  for  the  trial  of  any  action  " 
the  proviso  "  except  where  otherwise  pro- 
vided by  statute."  But  in  the  first  place 
section  6  of  the  Statute  Law  Revision 
iind  Civil  Procedure  Act,  1883,  enacts 
that  "  no  enactment  repealed  by  virtue  of 
section  33  of  the  Supreme  Court  of  Judi- 
catvire  Act,  1875,  shall  be  revived  by 
reason  of  the  annulment  or  alteration  by 
any  new  Rules  of  Court  of  the  rules  con- 
tained in  the  1st  schedule  to  that  Act." 
How  can  it  be  said  in  the  fece  of  that,  that 
the  words  of  the  rule  "except  where 
otherwise  provided  by  statute"  would  re- 
vive an  enactment  clearly  repealed  by  sec- 
tion 33  of  the  Judicature  Act,  1875? 
There  was  nothing  in  that  section  6  of  the 
Statute  Law  Revision  Act,  1883,  to  pre- 
vent those  who  drew  the  rule  of  1883 
from  resuscitating,  if  they  thought  fit,  any 
defunct  statute.  They  could  have  re- 
enacted,  had  they  so  intended,  any  law 
repealed  by  the  first  Judicature  Act.  The 
words  of  this  section  6  are  intended  to 
Ciirry  out  what  is  the  object  of  all  Statute 
Revision  Acts — namely,  to  prevent  some 
defunct  statute  being  impliedly  given  anew 
Hfe  merely  because  of  the  amendment  or 
alteration  of  some  rule  which  had  effectu- 
ally repealed  or  put  an  end  to  such  defunct 
legislation.  Here  a  good  and  sound 
meaning  can  be  given  to  Order  XXXVI. 
rule  1,  without  making  it  have  any  such 
effect  as  is  suggested,  because  it  is  intelli- 
gible to  make  it  say  first  that  "  there  shall 
be  no  local  venue  for  the  trial  of  any  ac- 
tion," and  to  add  "except"— not  "  where  it 
shall  have  been  provided  by  past  statutes," 
but  "  where  otherwise  provided  by  sta- 
tute " — that  is,  where  in  particular  cases 
it  may  be    subsequently   provided   that 


particular  actions  should  be  tried  in  par- 
ticular counties.  That  is  a  sound  con- 
struction, having  regard  to  the  language 
of  the  Statute  Law  Revision  Act,  and 
gives  it  proper  effect,  and  seems  to  be 
borne  out  by  the  valuable  note  in  WU- 
8071*8  Jvdicatwre  Act  (7th  ed.)  on  Order 
XXXVI.  rule  1.  The  matter  comes  be- 
fore us  in  the  modern  form  whether  this 
is  a  good  plea  of  the  defendants'  or  not, 
and  not  in  the  old  form  of  demurrer. 
We  hold  that  it  is  not  a  good  plea,  and 
the  appeal  therefore  stands  dismissed,  and 
judgment  on  the  plea  must  be  entered  for 
the  plaintiff  on  that  issue. 

Kennedy,  J. — I  agree. 

Judgment  for  plaintiff  on  the 
special  issue. 

Solicitors— Colly er  &  Co.,  agents  for  Laverack 
&  Son,  Hull ;  Bell,  Brodrick  &  Gray,  agents 
for  J.  T.  &  H.  Woodhouse,  Hull. 


1893.  ^THE  QUEEN  V.  THE  JUSTICES  OP 

May  8.  j        frodsham  and  edwards. 

Rate^— Justice  of  the  Peaces— Procedure 
— Application  for  a  Distress  Warrant — 
Evidence  Tiecessa/ry — Ministerial  Dut%f — 
Lighting  amd  Watching  Act,  1833  (3  <l&  4 
WiU.  4.  c.  90). 

[For  the  report  of  the  above  cajse,  see 
62  Law  J.  Rep.  M.C.  120.] 


1893.       ")    BACHE  {appellant)  v.  bil- 
May  13,  15.  i       lingham  (respondent). 

Friendly  Society  —  Pules  —  Arbitration 
Committee— Validity  of  Auxird— Irregu- 
larity— Jurisdiction  of  Justices  to  entertain 
Complaint — Friendly  Societies  Act,  1876 
(38  dh  39  Vict.  c.  60),  s.  22  {d). 

[For  the  report  of  the  above  case,  see 
G2  Law  J.  Rep.  M.C.  117.] 
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Attorney-  General  v.  Metropolitan  Rail,  Co. 

defendants  of  the  15th  of  December,  1864, 
was  void. 

By  their  defence  the  defendants  pleaded 
that  they  had  compensated  Samuel  Dawkes 
under  the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845,  and  that,  accord- 
ingly, the  stipulations  of  the  clause  as  to 
compensation  in  the  agreement  of  the 
28th  of  December,  1860,  were  satisfied 
once  and  for  all.  The  works  were  neces- 
sary for  the  due  and  proper  making, 
maintaining,  and  using  of  the  railway. 
No  default  had  been  made  in  the  per- 
formance of  any  of  the  covenants  con- 
tained in  the  indenture  of  the  16th  of 
December,  1864,  and  the  Attorney- 
General  was  not  entitled  to  possession  of 
the  land,  &c.,  nor  to  any  declaration  that 
the  conveyance  thereof  to  the  defendants 
was  void.  Assuming  the  Attorney-General 
or  the  commissioner  was  entitled  to  da- 
mages in  respect  of  any  of  the  matters 
referred  to  in  the  statement  of  claim,  the 
defendants,  while  denying  their  liability, 
paid  into  Court,  with  their  defence,  40«. 

Rohsouy  Q.C.,  and  BlennerhaaseU,  for  the 
informant  and  the  plaintiffs. 

Lavjson  Walton,  Q.C.,  and  0.  McLaren^ 
for  the  defendants. 

Cur,  adv.  wU. 

May  4. — Wright,  J.,  delivered  the 
following  written  judgment  r  This  case 
raises  what  appears  to  be  a  new  question 
under  the  Lands  Clauses  and  Railways 
Clauses  Consolidation  Acts.  The  defen- 
dant railway  company  was  authorised 
by  an  Act  (17  <k  18  Vict.  c.  ccxxi.) 
which  contained  the  following  section 
(section  174)  :  "  That  nothing  whatsoever 
contained  in  this  Act,  or  in  any  of  the  Acts 
herein  referred  to,  shall  extend  to  autho- 
rise the  said  company  to  purchase,  take, 
use,  or  otherwise  interfere  with  any  land, 
soil,  tenements,  or  hereditaments,  or  any 
rights  in  respect  thereof,  belonging  to  her 
Majesty  in  right  of  her  Crown,  without 
the  consent  in  writing  of  the  Commis- 
sioners for  the  time  being  of  her  Ma- 
jesty's Woods,  Forests,  and  Land  Revenues, 
or  one  of  them,  first  had  and  obtained 
for  that  purpose.  ..."  By  an  agreement 
of  the  28th  of  December,  1860,  the  Com- 
missioners of  Woods,  &c.,  covenanted  to 


convey  to  the  defendants  a  piece  of  land 
marked  ^'B,"  and  the   defendants  cove- 
nanted not  to  make  or  set  up  any  a«e- 
tion  or  building  on  that  land,  and  cove- 
nanted (paragraph  14)  that  'Hhe  company 
shall  make  to  the  lessees  and  occupiers  of 
the    Crown  property  situate  within  iiScs 
feet  from  any  part  of  the  line  of  railway 
full  compensation  for  all  damage  which 
they  may  sustain  by  reason  of  the  works 
of  the  company,  or  the  working  of  tJie 
railway,   such   compensation,  in   case  (A 
difference,   to  be  settled  in  the  manner 
provided  by  the  Lands  Clauses  Consolida- 
tion Act ;  and,  for  the  purposes  aforesaid, 
the   said   lessees  and   occupiers  shall  be 
deemed  to  be  persons  injuriously  affected 
by  the  railway  within  the  meaning  of  the 
same  Act."     The  agreement  further  con- 
tained the  following  covenant  (paragraph 
16) :  "  Upon  payment  of  the  said  sum  of 
4,200Z.,  with  the  interest  (if  any)  thereon, 
as   hereinbefore  is  mentioned,   a  proper 
conveyance  shall   be   made  t^o  the  com- 
pany  by  the    said    Charles    Alexander 
Grore,    or    such    other   commissions  or 
commissioners  as  aforesaid    of    the  said 
pieces  of  land  and  right  of  way  hereby 
agreed  to  be  sold,  and  in  which  convey- 
ance shall  be  inserted  covenants  by  the 
company  to  observe  the  several  stipula- 
tions hereinbefore  contained  with  reference 
to  the  buildings  prohibited    from  b«ng 
erected  on  the  piece  of  land  marked  B 
on  the  plan  hereto  annexed,  and  to  the 
alterations  forbidden  to  be  made  in  the 
buildings  on  the  plot  marked  A,  and  that 
a  condition  shaU  also  be  inserted  in  such 
conveyance  making  void  the  same  upon 
breach  or  non-observance  of  the  said  cove- 
nants or  any  of  them."     The  defendanta 
seem  to  have  been  let  into  possession  and 
to   have   made  their  railway  about  1861 
wholly  in  tunnel.     In  1864  they  compen- 
sated  Dawkes,   the    then    lessee  of  the 
house  which  the  plaintiff  now  oocupiee, 
the  compensation  being  made  as  required 
by  the  agreement  in  respect  of  the  woA- 
ing  as  well  as  of  the  construction  of  the 
railway.     In  December  of  the  same  yew 
the  Crown  conveyed  the  land  to  the  de- 
fendants.    The  conveyance  contains  the 
covenants,  for  the  insertion  of  which  the 
16th   paragraph   of   the  agreement  pro- 
vided,   but  it    contains  no   reference  to 


Digitized  by 


Google 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


Vol.  62.] 

Attorney-  General  v.  Metropolitan  Rail.  Co. 
further  compensation.  It  concluded  with 
the  following  proviso :  "  Provided  always, 
and  it  is  hereby  declared  and  agreed,  that 
in  case  default  shall  be  made  in  the  per- 
formance of  any  of  the  covenants  herein- 
before contained,  it  shall  be  lawful  for  the 
Queen's  Majesty,  her  heirs  and  successors, 
or  for  the  said  commiasioner  or  commis- 
sioners on  behalf  of  the  Queen's  Majesty, 
to  enter  into  and  upon  the  said  several 
pieces  of  land  hereinbefore  expressed  to 
be  hereby  conveyed,  and  to  retain  posses- 
sion thereof,  and  of  all  buildings  and  mate- 
rials upon  the  same,  or  any  part  thereof, 
for  the  use  and  benefit  of  her  Majesty, 
her  heirs  and  successors,  and  thenceforth 
this  conveyance  shall  be  absolutely  void." 
In  1883  the  defendants  made  an  opening 
of  about  150  square  feet  area  in  the  land 
"  B "  as  a  ventilator  for  an  adjoining 
underground  station,  and  surrounded  it 
with  a  wall  about  three  feet  high.  No  objec- 
tion was  made  at  that  time  by  the  Crown 
or  by  any  one  else.  In  1884  the  plaintiff, 
Mr.  Hare,  became  the  occupier  of  the 
house  in  question,  which  is  within  fifty 
feet  of  the  railway.  In  1889  the  defen- 
dants enlarged  the  opening  to  about  1,500 
feet  area,  and  enclosed  it  with  a  wall 
eight  feet  high.  Before  doing  so  they 
applied  to  the  commissioners  for  their 
sanction,  and,  at  an  interview  between 
the  defendants'  engineer  and  the  commis- 
sioners' representative,  the  plan  was  dis- 
cussed and  approved,  no  objection  being 
taken  to  the  wall,  which  was  shewn  on 
the  plan;  and  on  the  15  th  of  June,  1889, 
the  commissioners  formally  signified  their 
approval  by  a  letter  which  concludes  as 
follows:  "With  regard  to  the  smaller 
scheme,  I  am  to  say  that  any  works 
carried  out  on  the  land  conveyed  to  the 
company  as  above  mentioned  must  be  so 
executed  as  not.  to  infringe  any  of  the 
covenants  and  conditions  contained  in  the 
conveyance,  and  which  Colonel  Eingscote 
does  not  feel  justified  in  releasing."  The 
effect  of  the  enlargement  of  the  opening 
is  to  collect  the  foul  air  and  smoke  of  the 
adjoining  underground  station,  which 
had  previously  diffused  themselves 
through  the  station  and  escaped  by  the 
stairways  and  along  the  tunnels  at  both 
ends  of  the  station,  and  to  cause  them  to 
wsue  in  increased  quantity,  together  with 
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an  increased  amount  of  noise,  from  the 
enlarged  opening,  and  to  bring  the  place 
of  issue  materially  nearer  to  the  plaintiff  s 
windows.  I  am  satisfied  that  there  is  a 
serious  nuisance  which  would  be  actionable 
but  for  the  statutory  powers  ;  and  I  think 
it  is  plain  that  the  enlarged  ventilator 
was  designed  and  constructed  for  the  pur- 
pose of  producing  the  effects  which  I  have 
described.  The  commissioners  say  they 
are  entitled  to  re-enter  upon  the  land  B 
for  breach  of  the  covenant  not  to  make 
any  erection  or  building  upon  it,  and  also 
because  the  defendants  have  not  compen- 
sated the  plaintiff  under  the  agreement  of 
1860.  I  think  they  are  not  entitled  to 
re-enter  on  the  latter  ground,  for  the 
agreement  to  compensate  is  not  inserted 
in  the  conveyance,  and  it  is  only  for  the 
breach  of  covenants  in  the  conveyance 
that  the  power  purports  to  be  reserved  ; 
nor  on  the  former  ground,  because  I  think 
the  commissioners  must  be  taken  to  have 
waived  any  such  right.  There  is  nothing 
in  the  letter  of  the  15th  of  June,  1889, 
which  gives  notice  that  the  enclosing  wall 
as  shewn  in  the  plans  would  be  considered 
as  a  building  or  erection  contrary  to  the 
covenant.  Also  I  doubt  whether  the 
statement  of  claim  can  be  properly  read 
as  claiming  a  forfeiture  on  that  ground. 
Further,  as  it  appears  to  me,  there  is 
grave  doubt  whether  such  a  right  of  re- 
entry could  be  reserved  by  the  Crown. 
No  doubt  they  could  have  refused  alto- 
gether to  sell  the  land,  and  then  the  de- 
fendants would  have  had  to  alter  the  line 
of  their  railway,  or  to  apply  for  Parlia- 
mentary power  to  take  the  land  by  com- 
pulsion. But  I  think  it  would  be  a 
straining  of  section  174  of  the  Act  to  hold 
that  it  enabled  the  Crown  to  give  a  con- 
ditional consent  by  reserving  a  power  t') 
re-enter,  and  stop  the  working  a  public 
undertaking,  because  of  a  matter  of  this 
kind. 

Mr.  Hare's  claim  remains.  In  so  fiir 
as  it  is  founded  on  the  agreement  of  1860, 
I  think  it  is  bad.  That  agreement  meant 
to  provide  for  the  then  existing  tenants 
and  occupiers  only,  and  it  was  exhausted 
before  the  conveyance,  and  was  so  treated 
by  the  parties,  for  the  conveyance  con- 
tains no  similar  provision,  although  it  does 
repeat   the  other  provisions  which  were 


Digitized  by 


Google 


456 


QUEEN'S  BENCH  DIVISION. 


[N.S. 


Attorney- Oensral  v,  Afetrapolitan  Hall.  Co. 
intended  to  be  continuing.     It  appears  to 
me  that  on  the  execution  of  the  convey- 
ance it  was  meant  to,  and  did,  supersede 
the  agreement  altogether.     Then  is  Mr. 
Hare  entitled  as  if  under  an  award  duly 
made    under  the    Lands  and    Railways 
Clauses  Acts  1     No  formal  objections  are 
taken,  and  it  is  agreed  by  the  defendants 
that  they  will  be  liable  for  the  whole  sum 
awarded  if  there  is  any  injury  or  damage 
for  which  the  plaintiff  would  be  entitled 
to  compensation  in  an  ordinary  case  under 
those    Acts,    notwithstanding    that    the 
arbitrators  made  their  award  under  the 
agreement  and  not  under  those  Acts,  and 
admittedly  awarded  on  the  basis  of  damage 
by  the  working  of  the  railway.  When  a  rail- 
way is  first  constructed  under  Parliamen- 
tary powers,  compensation  is  given  in  case 
land  is  injuriously  affected  in  a  manner 
which,  in  the  absence  of  statutory  powers, 
would  have  given  a  right    of  action,  by 
the   construction    or    execution    of   the 
works,  but  not  (unless  some  of  the  land 
is  taken)  in  respect  of  injury  by  the  use 
or  working  of  the  railway.     When  a  rail- 
way already  opened  is  altered  under  the 
powers  of   section    16    of  the    Railways 
Clauses  Act,  1845,  I  apprehend  that  the 
same  liability  arises  and  the  same  rules 
apply,  and  I  think  that  the  question  now 
to  be  determined  is  the  same,  and  must 
be  decided  in  the  same  way  as  that  which 
would  have  arisen  if  the   plaintiff  had 
been  tenant  when  the  railway  was  made, 
and  if  the  ventilator  in  its  present  form  had 
then  been  made  or  contemplated.     Ought 
the  injury  to  the  land  to  be  regarded  as 
the  effect  of  the  construction  or  execution 
of  the  works,  or  as  the  effect  of  the  work- 
ing or  user  of  the  railway  ?     With  much 
doubt  I  have  come  to  the  conclusion  that 
it  ought  not  to  be  regarded  merely  as  the 
effect  of  the  working  of  the  i-ailway,  and 
that  the  plaintiff  was  entitled  to  some 
compensation ;    and   if  that  is   so,  it  is 
agreed  that  the  award  is  to  stand. 

It  must  be  taken  for  settled  law  (speak- 
ing always  of  a  person  no  part  of  whose 
land  is  taken)  that  no  compensation 
can  be  got  in  respect  of  effects  of  the 
working  of  the  railway  which  are  ordi- 
nary, and  which  affect  indifferently  all 
adjoining  lands,  even  though  the  com- 
plainant's  land    may    happen,    from    its 


situation  or  otherwise,  to  be  affected  in  a 
greater  degree  than  others.  But  it  seenK 
to  me  that  there  may  be  works  which, 
although  not  injurious  in  themselves  un- 
less the  railway  is  worked,  are  so  specially 
and  necessarily  injurious  to  particular 
land  if  the  railway  is  worked  at  all,  whe- 
ther much  or  little,  that  the  constmction 
of  them  under  powers  which  enable  them 
to  be  used  in  conjunction  with  the  work- 
ing of  the  railway  may  of  itself  be  re- 
garded as  injurious  to  the  land,  with  the 
use  of  which  it  unquestionably  interferes. 
There  is  here  not  a  mere  difference  of 
amount  of  noise,  smoke,  and  foul  air,  but 
a  work  specifically  designed  for  the  pur- 
pose of  concentrating  the  vapours  of  an 
underground  station,  which  would  other- 
wise have  diffused  themselves  in  various 
directions,  and  of  discharging  the  col- 
lected volume  under  the  plaintiff's  win- 
dows in  such  a  way  that  the  house  is 
made  materially  less  fit  for  habitation. 
Even  if  the  railway  were  not  being 
worked,  the  construction  of  such  a  woit 
for  such  a  purpose  with  such  powers 
would  diminish  the  value  of  the  house. 
Under  these  circumstances,  this  particular 
piece  of  land  seems  to  me  to  have  been 
injuriously  affected  by  the  construction  of 
the  ventilator,  and  there  must  be  judg- 
ment for  the  plaintiff  for  the  amount  of 
the  award  and  the  costs  of  the  awari 
But  inasmuch  as  he  could  not  have  suc- 
ceeded but  for  the  waiver  by  the  defen- 
dants of  the  technical  objections  to  his 
claim,  in  this  action  there  will  be  no 
costs.  The  Crown's  claim  must  be  dis- 
missed, with  costs. 


Solicitors— Home  &  Birkett,  for  informant  and 
plaintiff;  Fowler,  Perks,  Hopkinson  &  Oo^ 
and  J.  Harrington  Matthews,  for  defen- 
dants. 
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Bankruptcy."! /n    re    brall;    ex   parte 

1893.  I      NORTON   V,   A.    BRALL   AND 

April  21.        r    LONDON  AND  WESTMINSTER 

May  19.  J  bank. 
Bankruptcy  —  Voluntary  Settlement  — 
Avoidance — Purdiaaer  in  Good  Faith  and 
for  Vahie  from  Donee — Bankruptcy  Act, 
1883  (46  d;  47  Vict,  c.  62)— Constrtuition 
of  Section  47. 

The  title  of  a  purchaser  for  value  from 
the  donee  of  a  voluntary  settlement  is  not 
affected  by  section  ^1  of  the  BarUcruptcy 
Act,  1883. 

In  1892  B.  senior,  who  carried  on  busi- 
ness in  partnership  tcith  his  son  B.  junior, 
settled  a  leasehold  house  on  his  daughter  A., 
in  consideration  of  natural  love  and  affec- 
tion.    The  partnership  being  in  difficulties, 
B,  junior  induced  his  sister  to  mortgage 
the  house,  and  the  proceeds  of  the  advance 
were   carried  to  the  partnership  account. 
Bankruptcy   supervened,   and    tJie   trustee 
claimed  that  the  security  held  by  the  mort- 
gagees be  set  aside : — Held,  that  the  word 
"  void  "  in  section  47  of  the  Bankruptcy 
Act,  1883,  mearvt  "  voidable,**  and  any  one 
claiming  under  a  settlement  affected  by  the 
section  as  a  purchaser  for  valuable  con- 
sideration toiihout  notice  had  a  good  tide 
as  against  the  trustee  in  bankruptcy.     The 
mere  fact  that  the  mortgagees  had  notice 
that  the  mortgagor  claimed  under  a  volun- 
tary settlement  was  not  sufficient  to  prevent 
them  claiming  as  purchasers  for  value  in 
goodfaiifi.     The  settlement  u)ae  not  void  ah 
initio.     The  fact  that  the  settlor's  estate  had 
the  benefit  of  Hie  advance  teas  sufficient  pro 
tanto  to  prevent  the  settlement  coming  vnthin 
the  section. 

This  was  a  motion  on  behalf  of  the 
trustee  in  bankruptcy  to  set  aside  a 
security  held  by  the  London  and  West- 
minster Bank,  Limited. 

For  many  years  prior  to  1880  Louis 
Brail  was  a  customer  of  the  bank.  In 
1880  he  admitted  his  son  William  Henry 
Brail  into  partnership,  and  the  two  had 
up  to  the  date  of  the  receiving  order  against 
them  carried  on  business  as  "  Louis  Brail 
&  Son,"  the  cheques  on  the  bank  being 
signed  by  either  partner  in  his  own  name 
and  not  in  the  firm's  name.  For  some 
years,  however,  the  father  bad  ceased  to 
take  any  active  part  in  the  business,  and 
Vol.  62.— Q.B. 


all  transactions  with  the  bank  relative  to 
the  firm's  business  were  conducted  by  the 
son  personally.  The  father,  Louis  Brail, 
owned  a  leasehold  house  at  Islington,  held 
for  ninety  years  from  Lady  Day,  1877, 
worth  between  400^.  and  500?.  By  an 
indenture  dated  the  14th  of  April,  1892, 
made  between  Louis  Brail  of  the  one  part 
and  Ada  Brall,  his  daughter,  of  the  other 
part,  this  house  was  assigned  to  Ada 
Brail  for  the  residue  of  the  term,  the 
only  consideration  stated  in  the  deed 
being  natural  love  and  affection  and 
divers  other  good  causes  and  considerations 
not  specifically  stated.  On  the  29th  of 
June,  1892,  William  Henry  Brall  applied 
to  the  bank  for  a  loan  of  400Z.  to  the  firm, 
and  offered  as  security  that  his  sister  Ada 
should  deposit  the  deeds  of  the  house. 
The  deeds  were  deposited,  and  the  usual 
memorandum  of  deposit  and  a  joint  and 
several  promissory  note  of  Ada  and  Wilh'am 
Henry  Brall  signed.  The  advance  was 
carried  to  the  credit  of  the  account  of  the 
firm  with  the  bank ;  it  was  repaid  as 
agreed.  On  the  14th  of  September,  1892, 
William  Henry  Brail  again  applied  to  the 
bank  for  an  advance  to  the  firm  of  400?., 
which  was  made  upon  the  same  security, 
the  usual  memorandum  of  deposit  and 
promissory  note  being  signed.  The  firm 
were  subsequently  adjudicated  bankrupt, 
and  the  trustee  sought  to  set  aside  the 
security  still  held  by  the  bank.  Under 
these  circumstances  the  bank  claimed  to 
hold  the  deeds  as  security  for  the  400?. 
advanced,  and  also  claimed  a  lien  upon 
them  for  the  general  indebtedness  of  the 
firm,  which  exceeded  the  value  of  the 
property. 

Fartcell,  Q.C.,  and  B,  N.  Broomfield, 
for  the  trustee. — It  is  submitted  that  the 
settlement  is  avoided  by  section  47  of  the 
Bankruptcy  Act,  1883,  and  that  the  bank 
taking  with  notice  cannot  get  a  better 
title — Patman  y,Rarland  (1).  Construc- 
tive notice  of  a  deed  is  constructive  notice 
of  its  contents.  Here  the  bank  had  notice 
that  there  was  no  consideration.  The  feet 
of  this  being  a  voluntary  settlement  carries 
with  it  on  the  face  of  the  deed  the  state- 
ment that  it  may  be  avoided  in  two  or  in 

(1)  60  Law  J.  Rep.  Chanc.  642;  Law  Rep. 
17  Ch.  D.  353. 
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In  re  Brail ;  ex  parte  Norton^  BanJtr. 
ten  years — In  re  Briggs  and  Spicer  (2). 
The  Bankruptcy  Act,  1883,  was  passed 
not  only  to  consolidate  but  to  amend 
previous  legislation ;  and  the  earlier  his- 
tory of  section  47  can  hardly  be  in  point. 
There  is  an  absence  in  section  47  of  any 
clause  in  favour  of  a  purchaser  for  value 
such  as  appears  in  section  48.  It  is  sub- 
mitted that  it  can  make  no  difference  that 
the  voluntary  donee  has  sold  to  some  one 
else. 

[Williams,  J. — ^That  is  going  too  far. 
The  section  is  intended  to  avoid  any  vo- 
luntary gift  accompanied  by  such  terms  as 
to  come  within  its  provisions.  If  a  man 
makes  a  present  to  another  of  lOOZ.  to 
enable  him  to  go  abroad,  and  then  be- 
comes bankrupt,  it  is  not  a  voluntary 
settlement.  Settlement  in  section  47 
means  something  that  falls  short  of  the 
word  "  gift."  Here  the  trustee  seems  to  be 
trying  to  take  advantage  of  the  imperfect 
exprassions  contained  in  the  words  used 
by  the  Legislature.] 

Herbert  Reed,  Q.d,,  and  Muir  Mackenzie^ 
for  the  bank. — If  this  application  be 
granted,  the  necessary  effect  of  section  47 
would  be  that,  practically,  a  purchaser 
for  value  would  be  defeated  if  a  bank- 
ruptcy occurred  within  ten  years.  In 
George  v.  MiUxmk  (3),  the  equity  of  a 
purchaser  from  a  party  taking  under  a 
voluntary  deed  of  appointment  was  pre- 
ferred to  that  of  general  creditors  having 
no  specific  charge ;  and  Prodgera  v.  Lang- 
harm,  (4)  was  cited.  An  appointment  at 
first  impeachable  as  voluntary  may  be 
turned  into  an  appointment  for  valuable 
consideration — Dattheny  v.  Cockhum  (5), 
and  May  on  FravdvleTvt  Conveyances  (2nd 
ed.),  p.  315.  There  is  no  case  to  shew  that 
under  the  statute  27  Eliz.  a  voluntary 
conveyance  is  bad  against  the  donee. 
Clarke  v.  Willott  (6),  a  decision  on  section 
4  of  that  statute,  shews  that  such  a  con- 
veyance may  become  valid  by  force  of 
subsequent  events.  A  settlement  must 
be  a  disposition  of  property  to  be  retained 

(2)  60  Law  J.  Rep.  Chanc.  oH;  Law  Rep. 
[1891]  2  Ch.  127. 

(3)  9  Ves.  190. 

(4)  1  Sid.  138. 
(6)  1  Mer.  626. 

(6)  41  Law  J.  Kep.  Exch.  197  ;  Law  Rep.  7 
Ex.  313. 


according  to  the  discretion  of  the  donee. 
The  mere  assignment  by  a  father  to  & 
daughter  of  a  lease  is  not  necessarily  a 
settlement  within  section  47. 

[Williams,  J.— If  I  hold  this  settle- 
ment good  against  the  trustee  it  will 
benefit  Miss  Brail  herself.  If  I  holdh 
to  be  outside  the  section,  and  she  pay  off 
the  bank,  the  result  will  be  that  it  will 
be  for  her  benefit.] 

In  re  Holden  (7)  and  Hance  v.  Harding 

(8)-  .         , 

This  is  the  first    attempt    since  the 

statute  of  1  Jac.  1.  c.  15,  to  deprive  pur- 
chasers of  what  they  have  paid  for. 
FartoeUf  Q.C.,  in  reply. 

Cur.  adv.  vult. 

Williams,  J.  (on  May  19),  delivered  a 
written  judgment  as  follows : 

In  this  case  Mr.  Brail  senior  settled 
on  his  daughter,  Miss  Ada  Brail,  a  lease- 
hold house  in  the  year  1892.  The  con- 
sideration of  the  settlement  purported  to 
be  natural  love  and  affection.  Mr.  Brail 
carried  on  business  in  partnership  with 
his  son,  Mr.  William  Henry  Brail;  but 
the  leasehold  house  in  question  was  the 
separate  property  of  Mr.  Brail  senior. 
In  the  year  1892,  the  partnership  being 
in  financial  difficulties,  Mr.  Brail  junior, 
without  the  knowledge  of  his  father,  in- 
duced his  sister  to  mortgage  the  leasehold 
house  to  secure  a  sum  of  money  advanced 
to  him  on  the  joint  promissory  note  of 
himself  and  his  sister.  The  proceeds  of 
this  advance  were  cairied  to  the  partner- 
ship account ;  but  it  does  not  appear  that 
Mr.  Brail  senior  had  any  knowleilge  of 
this,  although  as  partner  he,  in  fact,  took 
the  benefit  of  the  advance.  Mr.  Brail 
senior  having  become  bankrupt,  the  trus- 
tee in  his  bankruptcy  claims  as  against 
the  respondent  bank  a  declaration  that 
he  is  entitled  to  the  leasehold  house.  It 
is  said  on  his  behalf  that  the  settlement 
was  a  voluntary  settlement  without  valu- 
able consideration,  and  that,  as  such  a 
settlement  is  void  by  section  47  of  the 
Bankruptcy  Act,  1883,  the  bank  cannot 
make  title  thix)ugh  or  under  the  donee  of 

(7)  57  Law  J.  Rep.  Q.B.  47;  Law  Bap.  20 
Q.B.  D.  43  (judgment  of  Smith,  J.) 

(8)  57  Law  J.  Rep.  Q.B.  403;  Law  Bep.ZU 
Q.B.  D.  732. 
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In  re  Brail;  ex pa/rte  Norton^  Bankr, 
the  settlement.  It  is  contended  by  the 
bank  that  the  valuable  consideration  given 
by  them  relates  back  so  as  to  prevent  the 
settlement  being  without  valuable  con- 
sideration, as  has  been  held  with  reference 
to  conveyances  under  27  Eliz. ;  and  that 
especially  is  this  so  in  a  case  where  the 
estate  of  the  settlor  has  had  the  benefit  of 
the  subsequent  consideration  given  by  the 
bank.  It  is  contended,  further,  that  the 
word  "  void  "  in  this  section  means  "  void- 
able," and  that,  therefore,  a  purchaser  for 
valuable  consideration  without  notice  prior 
to  the  avoidance  of  the  settlement  has  a 
better  title  than  the  trustee ;  and  that 
the  &ct  that  thLs  section  contains  no  pi-o- 
viso  in  favour  of  purchasers  for  value  like 
that  contained  in  sub-section  2  of  section 
48  is  accounted  for  by  the  fact  that  the 
necessity  for  such  a  proviso  in  section  48 
arises  from  the  fact  that  a  conveyance  by 
way  of  fraudulent  preference  is  an  act  of 
bankruptcy,  whereas  a  voluntary  convey- 
ance under  section  47  is  not  an  act  of 
bankruptcy.  On  the  whole,  I  have  come 
to  the  conclusion  that  the  word  "void" 
in  the  47  th  section  of  the  Bankruptcy 
Act,  1883,  means  voidable,  and  that,  con- 
sequently, any  one  who  claims  under  a 
settlement  affected  by  this  section,  who 
claims  as  a  purchaser  for  valuable  con- 
sideration without  notice,  has  a  good  title 
as  against  the  trustee  in  bankruptcy.  It 
is  quite  plain  that  the  word  "  void  "  may 
mean  voidable  under  it,  and  there  are 
several  reasons  why  it  should  receive  that 
construction  in  this  Act.  The  test,  to  my 
mind,  is  whether  the  object  of  public  policy 
in  view  in  this  section  requires  the  strict 
construction.  Now,  it  is  to  be  observed 
that  the  object  of  this  section  is  one  for 
which  the  Legislature  has  made  provision 
in  a  long  series  of  bankruptcy  statutes, 
and  that  in  all  the  bankruptcy  statutes 
prior  to  1869  the  wording  of  the  section 
was  such  as  to  make  the  settlement  void- 
able, and  not  void,  because  under  those 
statutes  the  avoidance  of  voluntary  settle- 
ments was  effected  by  an  order  in  bank- 
ruptcy for  the  sale  by  the  trustee  of  the 
subject-matter  of  settlement,  and  neither 
the  word  "  void  "  nor  the  word  "  voidable  " 
was  used. 

It  may  be  said  that  the  object  of  the 
alteration   in  the  words  of  the  section 
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was  to  make  such  settlements  void,  and 
not  voidable ;  but  I  think  that  the  object 
of  the  Legislat\u*e  has  remained  un- 
changed, and  that  the  purpose  of  the 
alteration  in  the  wording  was  merely 
convenience  of  drafting,  and  to  make  it 
clear  that  the  title  of  the  trustee  could 
not  be  avoided  by  anything  done  between 
the  commencement  of  the  bankruptcy  and 
the  declaration  of  the  trustee's  title.  It 
seems  to  me  that  the  judgment  in  the  case 
of  In  re  Ilolden  (7)  in  effect  decides  that 
a  settlement  declared  void  under  section  47 
is  not  void  ab  initio,  because  in  that  case 
the  Court  decided  that  the  trustees  of  a 
settlement  which  became  void  on  the 
bankruptcy  of  the  settlor  by  reason  of 
the  provisions  of  section  47  were  entitled 
as  against  the  trustee  in  bankruptcy  to  a 
lien  on  the  trust  property  for  expenses  in- 
curred in  the  performance  of  their  duties 
as  trustees — ^that  is  to  say,  in  resisting 
an  action  bi*ought  to  set  the  settlement 
aside ;  for  had  the  settlement  been  void 
ab  initio  it  would  never  have  had  a  legal 
existence,  and  the  trustees  could  not  have 
established  a  lien. 

I  am  further  of  opinion  that  the  mere 
fact  that  the  bank  had  notice — as  I  think 
they  in  fact  had — that  the  mortgagor 
claimed  under  a  voluntary  settlement  is 
not  sufficient  to  prevent  them  claiming  as 
purchasers  for  value  in  good  faith.  The 
bank  had  no  notice  of  any  fisict  avoiding 
the  voluntaiy  settlement.  The  bank  had 
no  notice  that  the  settlor  was  insolvent, 
and  the  bankruptcy  which  brought  the 
settlement  within  the  operation  of  the 
section  had  not  occurred  at  the  time  of 
the  advance  and  mortgage.  Moreover,  the 
moment  it  is  assumed  that  the  settlement 
is  not  void  ab  initio,  all  those  authorities 
apply  under  which  it  was  decided  under 
27  Eliz.  that  a  purchase  for  valuable  con- 
sideration from  a  person  making  title 
under  a  voluntary  conveyance  relates  back 
so  as  to  prevent  the  original  conveyance 
being  a  conveyance  within  the  meaning 
of  the  Act ;  and  even  if  this  were  not  so, 
I  should  have  been  inclined  to  hold  that 
the  fact  that  the  settlor's  estate  got  the 
benefit  of  the  advance  made  by  the  bank 
was  itself  sufficient  to  prevent  the  avoid- 
ance of  the  settlement — ^that  is  to  say, 
sufficient  pro  tanto  to  prevent  it  being  a 
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In  re  Brail ;  ex  parte  Norton,  Bankr, 
voluntary  settlement  within  the  meaning 
of  section  47.  I  have  only  to  add  that, 
in  my  opinion,  the  argument  on  behalf  of 
the  trustee  based  upon  the  absence  from 
section  47  of  any  clause  in  favour  of  pur- 
chasers for  value  like  that  appearing  in 
section  48  is  fidlacious.  The  necessity  of 
the  clause  in  section  48  arises  from  the 
fact  that  fraudulent  preference  is  an  act 
of  bankruptcy. 

The  result  will  be  that  this  motion  £a,ils, 
and  the  trustee  must  pay  the  costs. 

Motion  dismissed  (9). 


Solicitors — Harris  &  Chetham,  for  trustee  ;  Ford, 
Lloyd  &  Co.,  for  respondents. 


Bankkuptcy. 

1893. 

April  24. 

May  19. 


In  re  nayloe  and  others  ; 
ex  parte   Stephenson  v, 

PIKE   AND   OTHERS. 


Bankruptcy  —  Voluntary  Settlement  — 
Avoidance — Purchase  in  Good  Faith  and 
for  Value  from  Donee — Bankruptcy  Act, 
1883  (46  ik  47  Vict.  c.  52),  s.  47. 

In  1891  the  bankrupt  made  a  volunta/ry 
settlement  upon  his  sister  of  a  policy  of 
assurance  for  1,000Z.  In  1892  he  and  his 
sister  together  assigned  the  policy  to  G.  ds 
Co.  to  secure  a  pa^t  debt  amd  a  present 
advance  to  him  of  350^.  A  receiving  order 
teas  subsequently  made : — Held,  that  G.  dk 
Co,  had  a  good  title  to  the  security  as 
against  the  trustee  in  bankruptcy.  The 
estate  of  the  bankrupt  had  had  the  benefit 
of  the  advance,  and  the  settlement  pro 
tanto  was  for  valuable  consideration. 

This  was  a  motion  on  behalf  of  the 
trustee  of  the  joint  and  separate  estates 
of  the  above-named  bankrupts  for  an 
order  that  a  settlement  made  by  the 
bankrupt  Henry  Robert  Pike,  on  the 
28th  of  February,  1891,  of  a  certain 
policy  of  assurance  granted  by  the  Equit- 
able life  Assurance  Society  of  the  United 
States,  dated  the  12th  of  August,  1885, 

(9)  See  In  re  Vannttart ;  ex  -parte  Brown  v. 
Hirseh,  Ante,  p.  279. 


for  1,0002.,  be  declared  void  under  sectb 
47  of  the  Bankruptcy  Act,  1883,  agaiost 
the  trustee,  on  the  ground  that  the  set- 
tlement was  not  a  settlement  made  \t 
fore,  and  in  consideration  of,  marriage,  or 
made  in  favour  of  a  purchaser  or  incms- 
brancer,  in  good  fedth  and  for  valuable 
consideration,  or  a  settlement  made  on  or 
for  the  wife  or  children  of  the  said  bank-  I 
rupt  of  property  which  had  accrued  to  | 
the  said  bankrupt  after  marriage  in  ri^t 
of  his  wife,    and  that   the  said  Heoiy 
Robert  Pike  became  bankrupt  within  tw 
years  after  the  date  of  the  said  settk- 
ment;    and  that    the  respondent  EUen  I 
Thirsa  Pike,  and  the  respondents  Gilbert  I 
&  Bivington  (Limited),  who  claimed  to  be 
interested  in  the  said  policy  as  mortgagees 
under  and  by  virtue  of  a  certain  inden- 
ture of  assignment,   dated  the  17th  of 
March,  1892,  and  made  between  Hemy 
Robert    Pike    of   the    first  part,  Ellen 
Thirsa  Pike  of  the  second  part,  and  the 
said  Gilbert  &  Rivington  (limited)  of  the 
third  part,  be  ordered  to  deliver  up  the 
said  policy  of   assurance  to  the  trustee. 
On  the  11th  of  June,  1892,  a  receiving 
order  was  made  against  the  debtors,  then 
carrying  on  business  as  general  merchants 
in  London  as  Naylor,  Pike  &  Grimes,  and 
in  Calcutta  as  Naylor,  Son,  Grimes  k  Co.; 
and  on  the  23rd  of  July  they  were  ad- 
judicated bankrupt.     Mr.  A.  K.  Stephen- 
son was  appointed  trustee  of  the  debtors 
estate. 

The  debtor  Henry  Robert  Pike  in- 
sured his  life  for  1,000/.,  at  an  annnal 
premium  of  27Z.  7s.  Qd.,  in  the  Equitable 
life  Assurance  Society  of  the  United 
States,  for  the  benefit  of  himself,  his  exe- 
cutors, administrators,  or  assigns.  Bj 
deed-poll,  dated  the  28th  of  February, 
1891,  he  assigned  the  policy  to  his  sister, 
Ellen  Thirsa  Pike  (a  spinster),  in  «»- 
sideration  of  5/. 

Whinney,  for  the  trustee. 
MeateSy  for  the  respondents. 

Cur.  adv.  vuU. 

Williams,  J.  (on  May  19),  delivered  a 
written  judgment  as  follows  : 

This  is  an  application  on  behalf  of  the 
trustee  of  the  joint  and  separate  estate  of 
Naylor,  Pike  &  Grimes,  bankrupts,  for  afl 
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In  re  Naylor  ;  ex  parte  Stephenton,  Banhr. 
order  that  a  settlement  made  by  the  bank- 
rupt Henry  Bobert  Pike,  on  the  28th  of 
Februaiy,  1 89 1 ,  of  a  certain  policy  of  assur- 
ance granted  by  the  Equitable  Life  As- 
surance  Society  for    the  sum  of  1,000Z. 
may  be  declared  void  under  section  47  of 
the  Bankruptcy  Act,  1883  ;  and  that  the 
respondent  Ellen  Thirsa    Pike,  and  the 
respondents    Gilbert    k   Rivington   (Li- 
mited), who  claim  to  be  interested  in  the 
said  policy  as  mortgagees  under  an  as- 
signment of  the  1 7th  of  March,  1892, 
may  be  ordered  to  deliver  up  the  policy 
of  assurance  to  the  trustee.     The  settle- 
ment by  the  bankrupt  Pike  upon  Miss 
Pike  was  undoubtedly  a  voluntary  settle- 
ment, notwithstanding  the  recital  of  the 
payment  of  5/.  by  her  as  the  consideration 
tor  the  settlement,  the  5^.,  even  if  paid, 
not  being  a  real  and  substantial  considera- 
tion, having  regard  to  the  then  value  of 
the  policy ;  moreover,  the  subsequent  con- 
duct of  the  bankrupt  and  his  sister  shews 
that,  as  between  them,  the  settlement  was 
treated  as  revocable  at  his  will.     But,  in 
my  opinion,  the  assignment  to  the  respon- 
dents   Gilbert    &,    Rivington     (Limited) 
was  an  assignment  for  valuable  considera- 
tion— a  mortgage  to  secure  not  only   a 
past  debt,  but  a  present  advance  of  350^. 
It  follows,  from  the  considerations  men- 
tioned in  my  judgment  in  the  last  case — 
In  re  BraU;  ex  parte  Norton  v.  A.  Brail 
and  The  London  and  Westminster  Bank 
(1) — that  Gilbert  <fe  Rivington    have  a 
good   title   to   their  security  as  against 
the  trustee  ;  but  I  wish  to  add  that,  even 
if  "  void  "  in  section  47  means  "  void  "  ah 
initio,  I  am  of  opinion   that  Gilbert  <fe 
Rivington  (Limited)  have  a  good  title  as 
against  the  trustee  by  reason  of  the  set- 
tlement having  been  treated  as  revocable 
by  the  bankrupt  and  his  sister,  and  the 
assignment  being  made  by  the  sister  at 
the  request  of   the   bankrupt,  and   the 
^icmkrupt  himself  being  a  party  to  the 
deed  of  assignment.     The  estate  of  the 
l^Mikrupt  has  had  the  benefit  of  the  po- 
licy being  thus  treated  as  the  property  of 
the  bankrupt,  by  the  bankrupt  getting  an 
^vance  made  on  the  policy,  and  it  seems 
^  me  that  the  settlement  pro  Uimto  is 
for  valimble  consideration.      I    do    not 

(1)  AnU,  p.  457. 
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understand  that  Miss  Pike  makes  any 
claim  to  any  surplus  after  discharging  the 
mortgage  debt;  if  she  does,  the  settle- 
ment is,  so  far  as  her  claim  would  be  con- 
cerned, void  against  the  trustee.  The 
motion  of  the  trustee  must  be  dismissed 
with  costs. 

Motion  dismissed  (2). 


Solicitors — Maples,  Teesdale  &  Co.,  agents  for 
Oppenheim  &  Malkin,  St.  Helens,  for  trustee ; 
Kenneth  Powles,  for  respondents. 


[IN   THE   COURT   OF  APPEAL.] 

THE     LONDON     COUNTY    COUNCIL 

/  (appeUarUs)  v.  the  assessment 

I     COMMITTEE   OF    THE    WOOLWICH 

1892.    J    UNION  (respondents). 

Dec.  16.  i  THE  LONDON  COUNTY  COUNCIL 

(appellants)  v.  the  assessment 

COMMITTEE  OF  THE  ST.  GEORGE'S 

UNION  (respondents). 

Poor  Bate  —  Metropolitan  Drainage 
Works — RateabUity — Hypothetical  Tenant 
— BeneJicicU  Occupation — Metropolis  Man- 
agement Act,  1855  (18  d:  19  Vict.  c.  120), 
s.  150. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  136.] 


3.     ")  HILL  AND  ANOTHER  (appellant) 
2,  3.  J        V.  THOMAS  (respondent). 


1893. 
May  2, 

Highway  —  Repair  —  Bxtraordiruxry 
Traffic  —  Unusual  Pwrpose  —  Highways 
cmd  Locomotives  (Amendment)  Act,  1878 
(41  iih  42  Vict.  c.  77),  s.  23. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  89.] 


(2)  See  In  re  Vantittart ;  ea  parte  Brown  v. 
Hvrsoh,  Ante,  p.  279. 
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[IN   THE  COURT   OF    APPEAL.] 
1893.  )  , 

April  21,  22, 25. 1  ^"«^^  "•  "°  CABTHY.* 

Landlord  and  Tenant — Tenancy  for  a 
Year — Holding  over  by  Consent — Implica- 
tion of  Law — Tacit  JRe7iovation  of  Con- 
tract— Tenancy  from  Year  to  Year. 

By  an  agreement  in  writing  certain  pre- 
mises were  let  by  tJie  plaintiff  to  the  de- 
fendant and  otiiers  as  tcTiantsfor  one  year, 
the  rent  to  be  paid  quarterly  in  advance  ; 
and  each  of  tJie  tenants  made  himsdf  per- 
sonally liable  under  the  agreement.  After 
the  expiration  of  t/ie  year  the  tenants  re- 
mained in  possession.  The  plaintiff  vrrote 
asking  for  the  rent  payable  in  respect  of 
the  first  qiuirter  after  the  expiration  of  the 
tenancy  for  a  year,  but  no  answer  was  sent 
to  his  letter.  Subsequently  a  letter  was 
written  to  Hie  plaintiff  on  behalf  of  the 
tenants  informing  him  of  their  intention  to 
discontiiiue  their  tenancy  of  the  premises,  and 
giving  him  notice  that  they  uxmld  not  con- 
tinue the  same  beyond  the  period  required 
under  their  agreement^  also  tfiat  they  would 
be  glad  if  the  plaintiff  could  see  his  way  to 
take  up  the  premises  on  a  day  tiam^d,  or 
even  earlier.  In  an  action  to  recover  two 
quarters^  renty — Held,  that  there  ivas  no 
evidence  to  rebut  the  implication  of  law 
that  there  was  a  tacit  renovation  of  the  old 
agreement,  and  that  the  tenants  remained 
in  possession  as  tenants  from  year  to  year 
upon  such  of  tJie  terms  of  tJie  old  agree- 
ment as  were  not  inconHstent  with  such  a 
tenancy. 

Appeal  by  the  plaintiff  from  the  judg- 
ment of  Hawkins,  J. 

The  action  was  brought  to  recover  70/. 
for  two  quarters'  rent  of  certain  rooms  at 
62  Strand,  London,  payable  under  an 
agreement  made  the  16th  of  February, 
1891.  The  agreement  was  made  between 
the  plaintiff  and  the  defendant  McCarthy 
and  certain  other  persons,  mentioned  by 
name,  directors  of  the  National  Press 
Association,  Limited,  and  under  it  the 
premises  were  let  for  one  year  commencing 
on  the  1st  of  Februai-y,  1891,  at  the  rent 
of  140/.,  payable  quarterly  in  advance  on 
the  14th  of  February,  the  14th  of  May, 

♦  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Smith,  L.J. 


the  14th  of  August,  and  the  Hth  of 
November.  Each  of  the  tenants  entered 
into  a  separate  and  personal  agreemeDt 
under  the  agreement.  The  tenants  en- 
tered into  possession,  and  paid  the  first 
year's  rent;  but  after  the  expiration  of 
the  tenancy  they  continued  in  pnesession 
until  the  14th  of  May,  1892.  On  the 
25th  of  February,  1892,  a  letter  was 
written  by  the  plaintiff  to  the  secretary  of 
the  association,  in  which  he  said,  **  Will 
you  kindly  send  me  a  cheque  for  35^.  for 
quarter's  rent  due  on  the  1st  instant  1 " 

No  answer  was  sent  to  this  letter.  On 
the  26th  of  March  the  secretary  wrote  to 
the  plaintiff  the  following  letter  : "  Sir,— I 
am  instructed  by  Messrs.  Justin  McCarthy, 
M.P.  and  " — mentioning  the  other  di^e^ 
tors  of  the  association  who  were  parties  to 
the  agreement — "  to  inform  you  that  it  L> 
their  intention  to  discontinue  their  present 
tenancy  of  the  offices  at  62  Strand,  London, 
at  present  occupied  by  them  for  the  pur- 
poses of  this  company,  and  I  am  directed  to 
give  you  notice  that  they  will  not  continue 
same  beyond  the  period  required  under 
their  agreement.  I  shall  of  course  be 
glad  if  you  can  see  your  way  to  take  up 
the  premises  on  the  Hth  of  May,  or  even 
earlier.  We  shall  of  course  give  you  every 
facility  for  the  securing  of  a  new  tenant, 
and  I  am  sure  you  will  meet  us  in  the 
same  spirit.''  On  the  31st  of  March  the 
plaintiff's  solicitors  wrote  the  following 
letter  to  the  secretary  of  the  association : 
"  Dear  Sir, — Mr.  Dougal  has  handed  us 
your  letter  giving  notice  to  give  up  No. 
62  Strand,  London,  which  notice  will 
expire  on  the  1st  of  February,  1893. 
Our  client  will  be  ready  to  meet  you  if  you 
have  an  assignee  of  the  premises,  or  wiU 
be  happy  to  consider  a  surrender  of  the 
present  term  if  other  suitable  terms  are 
submitted.  We  are  instructed  to  ask  you 
to  be  good  enough  to  pay  us  the  quarters 
rent  due  the  1st  of  February,  and  ^ 
be  obliged  by  a  remittance  at  your  early 
convenience."  No  answer  was  sent  to 
this  letter.  After  some  further  correspon- 
dence between  the  parties,  which  is  not 
material  for  the  present  report,  the  writ 
was  issued  on  the  23rd  of  May,  by  which 
the  plaintiff  daimed  70/.  in  respect  of  t^o 
quarters'  rent,  which  he  alleged  to  be  due 
on  the  14th  of  May. 
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Hawkins,  J.,  at  the  trial  without  a 
jury,  gave  judgment  for  the  defendant 
upon  the  ground  that  it  had  not  been 
shewn  that  he  had  become  a  tenant  from 
year  to  year  after  the  expiration  of  the 
tenancy  for  a  year  under  the  agreement 
of  the  16th  of  February,  1891. 

The  plaintiif  appealed. 

J,  E,  Bankes,  for  the  plaintiff.— The 
question  is  whether  or  not  the  defendant 
held  over  upon  the  terms  of  the  agree- 
ment of  the  1 6th  of  February,  1891.  The 
authorities  shew  that,  where  there  has 
been  a  holding  over  by  consent  of  both 
parties,  the  presumption  is  that  the  party 
holding  over  is  tenant  from  year  to  year 
upon  the  terms  of  the  original  lea.se,  so 
far  as  they  are  not  inconsistent  with  such 
a  tenancy — Hight  v.  Darby  (1)  and  Rich- 
ardson V.  Langridge  (2).  The  stipulation 
as  to  payment  of  rent  in  advance  is  not 
inconsLstent  with  a  tenancy  from  year  to 
year.  The  true  inference  from  what  took 
place  in  the  present  case  is  that  the 
parties  agreed  to  a  fresh  tenancy  from 
year  to  year  upon  the  terms  of  the  agree- 
ment so  &r  as  they  are  applicable  and 
not  inconsistent. 

[Waring  v.  King  (3),  Bisliop  v.  Howard 
(4),  Digbj/  V.  Atkin>8on  (5),  Hj/att  v.  Grif- 
JUhs  (6),  Doe  d.  Rigge  v.  BeU  (7),  and 
Lee  V.  Smith  (8),  were  cited.] 

J.  W,  McCarthy,  for  the  defendant.— 
The  case  of  Right  v.  Dan'hy  (1)  is  not  an 
authority  upon  the  question  of  what  con- 
stitutes a  yearly  tenancy.  There  the 
tenancy  was  admitted  to  be  a  yearly  one  ; 
there  was  no  holding  over,  and  the  only 
question  decided  was  as  to  the  proper 
length  of  notice  to  quit.  In  order  to 
create  a  yearly  tenancy  there  must  be 
some  act  done  by  the  tenant  besides  a 
mere  holding  over — Doe  d.  Hull  v.  Wood 
(9).  Payment  of  rent  quarterly  would  be 
sufficient.     By  merely  remaining  in  pos- 

(1)  1  Term  Rep.  159. 

(2)  4  Taunt.  128. 

(3)  8  Mee.  &  W.  571 ;  11  Law  J.  Eep.  Exch.  49. 

(4)  2  B.  &  C.  100. 
(6)  4  Camp.  275. 

(6)  17  Q.B.  Rep.  605. 

(7)  6  Term  Rep.  471. 

(8)  9  Exch.  Rep.  662 ;  23  Law  J.  Rep.  Exch. 

(9)  15  Law  J.  Rep.  Exch.  41. 
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session  the  tenant  is  to  be  taken  to  con- 
sent to  be  a  tenant  at  will  but  not  a 
tenant  from  year  to  year — Braythwaite  v. 
Hitchcock  (10).  The  question  whether  the 
intention  was  to  create  a  yearly  tenancy  is 
one  of  fact  for  the  consideration  of  a  jury 
— Jones  V.  Shears  (11).  The  Judge  here 
has  found  that  what  was  done  did  not 
amount  to  a  consent  on  the  pai-t  of  the 
defendant  to  remain  in  possession  as  a 
yearly  tenant.  The  plaintiff's  letter  was 
not  an  offer — it  merely  amounted  to  a 
statement  that  rent  was  owing. 

[Oakley  v.  Monck  (12)  and  Doe  v.  Sten- 
nett  (13),  were  also  referred  to.] 

Bankes,  in  reply. — A  mere  holding  over 
after  a  tenancy  for  a  year  raises  the  pre- 
sumption of  a  tacit  renovation  of  the 
original  contract,  and  there  is  nothing 
here  to  rebut  that  presumption. 

Lord  Esher,  M.R. — I  cannot  agree 
with  the  decision  of  Mr.  Justice  Hawkins. 
There  is  no  real  dispute  here  about  the 
facts.  The  defendant,  McCarthy,  and  cer- 
tain other  gentlemen  became  tenants  to 
the  plaintiff,  upon  certain  terms  contained 
in  an  agreement,  of  certain  premises,  for  a 
year  which  was  to  end  on  the  1st  of  Feb- 
ruary, 1892.  That  agreement  contained 
terms,  amongst  others,  as  to  the  amount 
of  rent  and  the  times  when  the  rent  was 
to  be  paid.  The  year  came  to  an  end  and 
that  first  tenancy  did  expire  by  effluxion 
of  time,  no  notice  being  required  to  make 
it  expire.  It  is  clear  that  the  tenants  re- 
mained in  possession  of  the  premises  for 
a  considerable  time  after  the  agreement 
had  terminated.  There  is  evidence,  which 
to  my  mind  is  clear,  that  the  landlord  con- 
sented that  they  should  so  remain  in  pos- 
session as  tenants,  and  that  he  treated 
them  as  tenants  upon  the  terms  of  the 
former  tenancy — that  would  be  as  tenants 
from  year  to  year  upon  the  terms  of  the 
old  tenancy  as  to  the  amount  and  times  of 
payment  of  rent,  because  he  wrote  on  the 
26th  of  February  demanding  rent  on  that 
footing.     The  tenants  remained  in  posses- 

(10)  10  Mee.  &  W.  494;  12  Law  J.  Rep. 
Exch.  3«. 

(11)  4  Ad.  &  E.  832 ;  5  Law  J.  Rep.  Q.B.  153. 

(12)  36  Law  J.  Rep.  Exch.  87 ;  Law  Rep.  1 
Exch.  159. 

(13)  2  Esp.  716. 
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sion,  and  said  nothing  up  to  the  26th  of 
March,  on  which  date  a  letter  was  written 
to  the  landlord  with  which  I  will  presently 
deal.  I  take  it  that  the  doctrine  laid 
down  by  Lord  Mansfield  in  Right  v.  Da/rby 
(1)  is  good  law — namely,  "  if  there  be  a 
lease  for  a  year,  and  by  consent  of  both 
parties  the  tenant  continue  in  possession 
afterwards,  the  law  implies  a  tacit  renova- 
tion of  the  contract.  They  are  supposed 
to  have  renewed  the  old  agreement,  which 
was  to  hold  for  a  year."  Here  there  is  the 
landlord's  consent,  and  the  fact  that  up  to 
the  26th  of  March — that  is,  after  the  letter 
written  by  the  landlord — ^the  tenants  re- 
mained in  possession.  I  take  it  that  it  is 
a  question  for  a  jury  whether  both  parties 
did  under  those  circumstances  consent  that 
the  tenant  should  remain  in  possession 
after  the  expiration  of  the  year.  If  the 
tenant  remains  in  possession,  and  says 
nothing,  I  should  say  a  jury  ought  to  con- 
clude that  he  consented  to  remain  in  pos- 
session as  a  tenant.  Supposing  he  re- 
mains in  possession  but  makes  a  statement 
which  is  inconsistent  with  that  of  consent — 
as  for  instance  if  he  claims  the  property, 
or  if  he  defies  the  landlord  and  remains 
in  possession,  but  not  as  tenant,  and  says 
he  will  not  go  out,  but  that  the  landlord 
may  do  his  worst  and  turn  him  out — then 
the  jury  may  say  that  he  did  not  consent 
to  hold  over  as  tenant.  Those  would  be 
clear  cases,  and  the  implication  of  law 
spoken  of  by  Lord  Man^eld  would  not 
arise.  If  the  tenant  remains  in  pos.ses- 
sion,  but  makes  some  stipulation  which 
would  not  be  consistent  with  the  view 
that  he  was  remaining  in  possession  as 
tenant  from  year  to  year  upon  the  terms 
of  the  old  lease,  then  a  jury  would  be  jus- 
tified in  finding  from,  that  inconsistency 
that  the  implication  of  law  was  rebutted. 
I  do  not,  however,  think  it  is  necessary  to 
determine  that  question  in  the  present 
case.  If  the  jury  find  that  the  tenant  by 
consent  of  both  parties  remained  in  pos- 
session as  tenant  after  the  expiration  of 
the  lease,  and  there  is  nothing  inconsLstent 
with  it,  then  the  law,  as  stated  by  Lord 
Mansfield,  implies  that  there  is  a  taxiit 
renovation  of  the  old  contract,  and  there 
is  a  tenancy  from  year  to  year  upon  such 
of  the  terms  of  that  conti^act  as  are  not 
inconsistent  with  such  a  tenancy.   The  law 


is  also  practically  laid  down  in  the  same 
way  by  Mr.  Justice  Buller  in  Right  ?. 
Danrhy  (1),  when  he  says,  "  It  is  taken 
for  granted  by  the  counsel  for  the  pkintif 
that  the  rule  of  law  which  oonstroe 
what  was  formerly  a  tenancy  at  will  of 
lands  into  a  tenancy  from  jear  to  jar 
does  not  apply  to  the  case  of  houses ;  bat 
there  is  no  ground  for  that  distinction. 
The  reason  of  it  is  that  the  agreement  is 
a  letting  for  a  year  at  an  annual  rent; 
then,  if  the  parties  consent  to  go  on  after 
that  time,  it  is  a  letting  from  year  to 
year." 

If,  therefore,  there  is  the  consent  of 
both  parties  that  the  tenant  should  tt^- 
main  in  possession  as  tenant,  and  at  all 
events  if  nothing  has  been  said  to  rebut 
the  inference  of  law,  then  it  is  a  tenancy 
from  year  to  year  upon  the  terms  of  the 
old  tenancy  so  &r  as  they  are  applicable 
to  such  a  tenancy.     Then  was  there  evi- 
dence here  to  shew  that  there  was  a  con- 
sent by  both   parties  that    the  tenants 
should  remain  in  posses.sion  as  tenants! 
I  think  there  was,  and  that  their  holding 
over  as  they  did  alone  would  be  evidence 
which  would  entitle  a  jury  to  find  that 
they  intended  to  continue  in  possession  as 
tenants.     But  the  letter  of  the  26th  of 
March  carries  the  case  further,  because 
the  tenants'  secretary  there  speaks  of  their 
intention  "to  discontinue   their  present 
tenancy."     What  is  that  tenancy!    The 
expression    "  their  present  tenancy "  can 
only  refer  to  the  fresh  tenancy  which  had 
come  into  existence  after  the  expiration  of 
the  first  tenancy  for  a  year.     The  letter 
itself  pi*actically  amounts  to  an  admission 
that,  if  they  have  consented  to  a  tenancy, 
it  is  in  law  a  tenancy  from  year  to  year; 
and  they  accordingly  give  notice  to  quit 
at  such  time  as  it  may  come  to  an  end  by 
law.     But  the  letter  also  was  an  appeal  to 
the  landlord  to  allow  them,  if  he  could  see 
his  way,  to  give  up  the  premises  on  the 
14th  of  May,  or  even  earlier;  it  did  not 
allege  a  right  to  give  up  the  premises  on 
that  date.     That  letter,  so  far  from  saying 
anything  inconsistent  with  the  implication 
spoken  of  by  Lord  Mansfield,  seems  to  me 
clearly  to  admit  that  they  consented  to 
remain  in  posse&sion  as  tenants  from  year 
to  year.     The  proper  inference,  I  think, 
to  be  drawn  from  it  is  that  they  consented 
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ix>  remain  in  as  tenants,  and  did  not  im- 
pose any  terms  inconsistent  with  those  of 
the  yearly  tenancy.  Therefore  the  impli- 
^sation  of  law  follows,  and  they  were 
tenants  from  year  to  year  upon  the  terms 
of  the  original  holding  so  far  as  they  were 
not  inconsistent  with  a  tenancy  from  year 
to  year.  I  think  the  agreement  to  pay 
rent  in  advance  is  not  inconsistent  with  a 
tenancy  from  year  to  year.  The  plaintiff, 
therefore,  is  entitled  to  recover  the  rent 
which  he  now  claims.  For  these  reasons 
I  think  the  judgment  of  Mr.  Justice 
Qawkins  was  wrong,  and  the  appeal  must 
be  allowed. 

LiOPES,  L.J. — I  am  of  the  same  opi- 
nion. This  case  is,  in  my  opinion, 
governed  by. what  Lord  Mansfield  said  in 
Might  V.  Da/rhy  (1) :  "If  there  be  a  lease 
for  a  year,  and  by  consent  of  both  parties 
the  tenant  continue  in  possession  after- 
w^ards,  the  law  implies  a  tacit  renovation 
of  the  contract."  I  will  take  first  the 
<;ase  where  a  tenant  merely  holds  over 
after  the  expiration  of  a  tenancy  for  a 
year  by  consent  of  both  parties,  and  no- 
thing with  regard  to  the  terms  of  any 
.tenancy  is  said  either  by  the  landlord  or  by 
the  tenant.  In  such  a  ca^e  I  think  the 
proper  direction  to  the  jury  would  be  this  : 
£[ere  is  a  holding  over  of  the  kind  I  have 
mentioned,  and  nothing  has  been  said  by 
either  party  as  to  the  terms  of  that  hold- 
ing over,  and,  therefore,  there  follows 
from  that  holding  over  an  implication  of 
law  that  there  is  to  be  a  tenancy  from 
year  to  year  upon  such  of  the  terms  of 
the  lease  which  has  expired  as  are  not 
inconsistent  with  such  a  tenancy;  or,  in 
the  words  of  Lord  Mansfield,  they  are 
bound  to  imply  a  renovation  of  the  terms 
of  the  old  contract  so  far  as  they  are  not 
inconsistent  with  a  tenancy  from  year  to 
year.  I  will  next  take  a  case  like  the 
present  one,  where  letters  have  passed  or  a 
conversation  has  taken  place  between  the 
parties.  Where  such  a  state  of  things 
exists,  I  think  it  is  a  question  for  the  jury 
iis  to  whether  there  was  the  consent  of 
both  parties  to  the  continuance  of  the 
tenancy,  and,  if  so,  what  were  the  terms  ? 
Now,  in  this  case,  has  there  been  any 
consent  by  both  pai'ties  to  the  continuance 
of  the  tenancy  ?  The  landlord,  when  he 
Vol.  62.— Q,B. 
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wrote  the  letter  of  the  25th  of  February, 
undoubtedly  did  consent  to  the  tenancy 
being  continued,  and  the  tenants  con- 
tinued in  possession.  Even  if  the  case 
had  stopped  there,  and  the  tenants  had 
not  answered  that  letter,  I  think  the  im- 
plication mentioned  by  Lord  Mansfield 
would  have  followed.  But  here  there  is 
the  letter  of  the  26th  of  March,  and  I 
think  it  would  be  a  question  for  the  jury 
whether  or  not  that  implication  had  been 
rebutted  if  the  letter  itself  were  capable  of 
being  so  construed  as  to  lead  to  such  a 
conclusion.  But  does  it  in  any  way  nega- 
tive the  implication  which  had  arisen 
from  the  transactions  which  had  taken 
place  between  the  parties  at  the  time 
when  it  was  written?  I  think  it  does 
not ;  it  goes  to  confirm,  and  not  to  nega- 
tive, that  implication.  The  terms  in  which 
the  letter  is  expressed  seem  to  indicate 
that  the  tenants  did  not  think  they  had  a 
right  to  terminate  the  tenancy  on  the  14th 
of  May ;  for  fchey  asked  the  landlord,  if  he 
could  see  his  way  to  do  so,  to  allow  them 
to  terminate  it  on  that  date  or  even 
earlier.  If  there  was  a  tenancy  from  year 
to  year,  it  could  only  be  terminated  upon 
proper  notice  being  given.  Mr.  Justice 
Hawkins  came  to  a  contrary  conclusion 
to  that  at  which  we  have  arrived ;  but  I 
think  the  construction  which  he  put  upon 
the  letter  was  wrong ;  for,  in  my  opinion, 
the  proper  conclusion  to  be  drawn  is  that  the 
parties  had  consented  to  the  continuance 
of  the  old  tenancy  upon  such  of  its  terms 
as  were  not  inconsistent  with  a  tenancy 
from  year  to  year.  The  appeal  must, 
therefore,  be  allowed. 

Smith,  L.J. — At  the  trial  Mr.  Justice 
Hawkins  held  that  there  was  no  evidence 
against  the  defendant  shewing  that  he 
became  tenant  from  year  to  year  after  the 
expiration  of  the  first  tenancy.  One  must 
ascertain  what  is  the  law  applicable  to 
cases  where,  after  the  expiration  of  a 
tenancy,  there  is  a  holding  over.  I  take 
the  law  to  be  that,  if  the  landlord  consents 
to  the  holding  over,  and  the  tenant  con- 
sents to  remain  in  possession,  there  is  an 
implication  of  law  that  the  tenant  holds 
over  as  tenant  from  year  to  year  on  the 
terms  of  the  old  tenancy,  so  far  as  those 
terms  are  not  inconsistent  with  the  terms 
3  0 
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of  a  tenancy  from  year  to  yetir.  Here  the 
letter  of  the  25th  of  February,  in  which 
the  landlord  demands  a  quarter's  rent  aa 
on  a  fresh  tenancy,  is  a  direct  consent  by 
the  landlord  to  the  tenants'  holding  over ; 
but,  notwithstanding  the  notice  of  the 
landlord  demanding  the  rent  from  them 
as  tenants  under  the  old  agreement,  they 
do  nothing ;  and  the  proper  inference, 
speaking  for  myself,  to  be  drawn  fix>m 
that  is  that  the  tenants  consented  to  hold 
over  upon  the  terms  of  the  agreement 
which  had  expired.  The  law  implies,  as 
was  said  by  Lord  Mansfield  in  Right  v. 
Darby  (1),  that  in  such  a  case  there  is  a 
tenancy  from  3'ear  to  year,  upon  such  of 
the  terms  of  the  old  agreement  as  are  not 
inconsistent  with  a  tenancy  from  year  to 
year.  No  doubt  something  might  be 
done  by  a  tenant  to  negative  that  impli- 
cation of  law ;  but  there  is  no  evidence  of 
that  in  this  case,  and  the  letter  of  the 
26th  of  March,  on  the  contrary,  seems  to 
me  to  support  the  implication.  Upon 
these  grounds,  I  think  that  there  ought 
to  have  been  judgment  for  the  plaintiff, 
and  the  appeal  must,  therefore,  be  allowed. 

Appeal  allowed. 


Solicitors— Burch,  Whitehead  &  Davidsons,  for 
plaintiff ;  Eime  &:  Hammond,  for  defendant. 


[IN  THE  COURT  OF  APPEAL.] 
,  j.Q«         C  KEARNEY  {appellant)  v.  the 

April  17,*  19 


4' 


WHITEHAVEN       COLLIEEY 

COMPANY  (respondents). 


Coal  Mine — Wages — Payment  by  Weight 
of  Mineral  Gotten — Deductions^  Validity 
of  Agreement  as  to — Contract — Several 
Promises  —  One  Promise  Illegal  —  Coal 
Mines  Regulation  Act,  1887  (50  <Sc  51 
Vict.  c.  58),  s,  12. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  129.] 


[IN  THE  HOUSE  OF  LORDS.] 
1893    (^^^^^  -^^^   OTHERS  (appelkiiU) 

-jyr         j    <         AND    MARGETSON   AND  COMPACT 

^    *  (      AND  OTHERS  {respondents). 

Ship — Bill  of  Lading,  Cojistruciion  of— 
Deviation — Liberty  to  Deviate  from  Speei- 
fied  Voyage — Extent  of  Deviation  Autho- 
rised. 

A  bill  of  lading  wa^  signed  by  tite  master 
of  a  shipf  and  given  to  and  accepted  h\j  the 
shipper,  stating  that  the  vessel  upon  vshieli 
the  goods  were  shipped  wa>s  "  now  lying  at 
Mcdaga,  and  bound  for  Liverpool,  M 
liberty  to  proceed  to  and  stay  at  any  port 
or  ports  in  any  rotation  in  the  Mediterra- 
nean,  Levant,  Black  Sea,  or  AdriaMc^  or 
on  the  coast  of  Africa,  Spain,  Portugal, 
France,  Great  Britain  and  Ireland,  for  the 
purpose  of  delivering  coals,  cargo,  or  pas- 
sengers, or  for  any  ot/ier  purpose  whatso- 
ever.'' After  the  shipment  the  vessel  sailed 
to  a  port  distant  two  days'  voyage,  or  350 
miles,  to  the  north-eastward,  and  therefm 
in  the  opposite  direction  to  Liverpool,  to 
complete  Iter  cargo,  and  the  goods  were  da- 
maged in  consequence  of  the  delay  .-—Held, 
affirming  the  decision  oft^ie  Court  of  Appeal 
(Lord  Esher,  M.E.,  Bowen,  L.J.,  and 
Fry,  L.J.),  that  the  general  words  oftk 
bill  of  lading  giving  Oie  vessel  liberty  to  call 
at  other  ports  must  be  construed  so  as  t^  he 
consistent  with  the  voyage  from  Malaga  to 
Liverpool,  and  thai,  consequently,  ik4  as- 
signee of  the  bill  of  lading  was  entitled  to 
recover  from  the  shipowners  damages  w 
respect  of  the  injury  to  the  goods  arising 
from  their  detention  on  the  voyage. 

Appeal  from  an  order  of  the  Court  of 
Appeal,  which  affirmed  the  decision  oi 
Hawkins,  J.,  who  tried  the  action  with  a 
special  jury,  and  gave  judgment  for  the 
plaintiffs,  the  present  respondents,  witJi 
689Z.  damages.  The  hearing  by  the  Court 
of  Appeal  is  report^  61  Law  J.  l^P- 
Q.B.  186  ;  Law  Rep.  [1892]  1  Q.B.  337. 
The  facts  are  fully  stated  in  the  report 
below  and  are  sufficiently  given  in  ^^® 
head-note. 

April  2^,  May  l.^Bigham,  Q.C^  ^^ 
If.  F.  Boyd  {W,  S.  Glynn  with  them),  for 
the  appellants.— The  biU  of  lading  mo^'* 
be  construed  according  to  its  plain  p^' 
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matical  meaning.  It  is  in  the  common 
form,  and  well  understood,  and  has  been 
long  acted  on  by  traders  in  the  Mediterra- 
nean. The  construction  given  by  the 
Court  of  Appeal  will  tend  to  much  con- 
fusion. The  marine  insm-ance  cases  sup- 
port the  appellants'  contention — Leatldy 
V.  Hunter  (1),  Grant  v.  Paxton  (2),  and 
Metcalfe  v.  Fa/rry  (3).  The  Appeal  Court 
relied  on  Ledua  v.  Ward  (4),  which  is  dis- 
tinguishable. 

Joseph  Walton^  QO,,  C,  C.  Scott,  and 
Cecil  Carver,  for  the  respondents,  were 
not  heard. 

The  LiOrd  Chancellor  (Lord  Hbr- 
SCHELL.). — ^The  question  raised  by  this  ap- 
peal is  the  construction  to  be  put  upon  a 
bill  of  lading  by  which  the  shipowner 
agreed  to  carry  certain  goods  of  the  re- 
spondents. The  shipowners,  who  are  the 
appellants,  alleged  that  the  Court  below 
erred  in  so  construing  their  liability  under 
the  bill  of  lading  as  to  hold  that  they  had 
broken  their  contract  by  proceeding  to  a 
port  called  Burriana  after  they  had  taken 
on  board  th6  cargo  shipped  by  the  respon- 
dents. 

A  cargo  of  oranges  was  shipped  at 
Malaga,  and  the  biU  of  lading  is  in  these 
terms  :  "  Shipped  in  good  order  and  con- 
dition in  and  upon  the  good  steam- 
ship called  the  Zena,  now  lying  in  the 
port  of  Malaga,  and  bound  for  laverpool. 
Eight  third  cases  of  oranges."  The  port 
to  which  the  vessel  proceeded  after  she 
left  Malaga  was  not  in  the  direction  of 
Liverpool,  but  in  the  contrary  direction, 
taking  the  vessel  farther  away  from  Liver- 
pool than  she  was  at  Malaga. 

Of  course,  it  could  not  be  disputed  that, 
if  the  words  which  I  have  read  to  your 
Lordships  were  the  only  words  to  be  found 
in  the  bill  of  lading  relating  to  the  voy- 
age, the  shipowner  could  not  justify  his 
act  in  thus  deviating  from  the  stipulated 
voyage,  and  would  be  liable  to  the  shipper 
in  respect  of  any  damage  to  his  goods 
sustained  in  consequence  of  such  devia- 
tion.    In  the  present  case,  owing  to  the 

(1)  7  Bing.  517. 

(2)  1  Taunt.  463. 

(3)  4  Camp.  123. 

(4)  57  Law  J.  Rep.  Q.B.  379 ;  Law  Rep. 
20  Q.B.  D.  476. 
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delay  which  took  place  before  the  vessel 
arrived  at  Liverpool,  the  oranges  were 
very  much  damaged,  and  loss  was  conse- 
quently sustained.  But  the  shipowner 
seeks  to  justify  the  act  of  proceeding  to 
Burriana  by  reason  of  the  words  which 
follow  those  which  I  have  read — "  with 
liberty  to  proceed  to  and  stay  at  any  port 
or  ports  in  any  rotation  in  the  Mediterra- 
nean, Levant,  Black  Sea,  or  Adriatic,  or 
on  the  coasts  of  Africa,  Spain,  Portugal, 
Pi-ance,  Great  Brit>ain  and  Ireland,  for  the 
purpose  of  delivering  coals,  cargo,  or  pas- 
sengers, or  for  any  other  purpose  whatso- 
ever." The  contention  of  the  appellants 
is,  that  under  those  words  the  voyage  to 
Burriana  was  justified  by  the  terms  of  the 
coniauct  between  the  parties. 

It  is  admitted  that  the  contention  of 
the  appellants  goes  to  this  length,  that 
after  the  oranges  were  taken  on  board  at 
Malaga  upon  a  vessel  said  to  be  bound  for 
Livei'pool,  the  ship  might  have  been  sent 
to  any  port  within  the  limits  named,  or 
any  number  of  those  ports,  in  any  order, 
staying  there  any  time  she  pleased,  for  the 
purpose  of  taking  in  cargo  or  delivering 
it  at  any  of  those  ports.  And  it  is  true 
that,  if  their  fuU  and  complete  meaning  be 
given  to  the  words  used,  that  will  be  the 
consequence  of  giving  them  that  meaning. 
The  question  is  whether  they  ought  to  be 
so  construed,  or  whether  there  is  any 
reason  for  putting  a  restriction  upon  their 
construction. 

These  words  are  printed  words  in  a 
document  evidently  intended  to  be  used 
in  relation  to  a  variety  of  contracts  of 
affreightment.  The  name  of  the  parti- 
cular port  of  shipment,  as  well  as  the 
goods,  to  be  shipped,  is  left  in  blank,  and 
these  words  are  treated  as  a  liberty  which 
is  to  attach  to  the  particular  voyage  which 
is  agreed  upon  between  the  parties.  But 
the  main  object  and  intent  of  the  charter- 
party  is  the  voyage  so  agreed  upon ;  and 
although  it  would  not  be  legitimate  to 
discard  the  printed  words  (indeed  here 
the  shipowner  requires  the  shipper  to 
undertake  to  be  bound  by  them  as  well 
as  by  the  written  words),  yet  it  is  well 
recognised  that  in  construing  an  instru- 
ment of  this  sort,  in  considering  what  is 
its  main  intent  and  object,  and  what  the 
interpretation  ought  to   be,  from  words 
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connected  with  that  main  intent  and  ob- 
ject so  expressed,  it  is  legitimate  to  bear 
in  mind  that  a  portion  of  the  contract  is 
on  a  printed  form  applicable  to  many  voy- 
ages, and  is  not  specially  agreed  upon  in 
relation  to  the  particular  voyage. 

The  main  object  and  intent,  as  I  have 
said,  of  this  charter-party  is  the  carriage 
of  oranges  from  Malaga  to  Liverpool. 
That  is  the  matter  in  which  the  shipper 
is  concerned  ;  and  it  seems  to  me  that  it 
would  be  to  defeat  what  is  the  manifest 
object  and  intention  of  such  a  contract  to 
hold  that  it  was  entered  into  with  a  power 
to  the  shipowner  to  proceed  anywhere  that 
he  pleased,  to  trade  in  any  manner  that 
he  pleased,  and  to  arrive  at  the  port  at 
which  the  oranges  were  to  be  delivered 
when  he  pleased. 

Then  is  there  any  rule  of  law  which 
compels  the  construction  contended  for? 
I  think  there  is  not.  Where  general 
words  are  used  which  are  obviously  in- 
tended to  be  applicable,  so  far  as  they  are 
applicable,  to  the  circumstances  of  the 
particular  contract,  which  particular  con- 
tract is  to  be  embodied  in  or  introduced 
into  that  printed  form,  I  think  you  are 
justified  in  looking  at  the  main  object  and 
intent  of  the  contract  and  in  limiting  the 
general  words  used,  having  in  view  that 
object  and  intent.  Therefore,  it  seems  to 
me  that  the  construction  contended  for 
would  be  an  unreasonable  one,  and  there 
is  no  difficulty  in  construing  this  claiLse  to 
apply  to  a  liberty  in  the  performance  of 
the  stipulated  voyage  to  call  at  a  particular 
port  or  ports  in  the  course  of  the  voyage. 
That  port  or  those  ports  would  differ  ac- 
cording to  what  the  stipulated  voyage  is, 
inasmuch  as  at  the  time  when  this  docu- 
ment is  framed  the  parties  who  frame  it 
do  not  know  what  the  particular  voyage 
will  be,  and  intend  it  to  be  equally  used 
whatever  that  voyage  is.  The  ports,  a 
visit  to  which  would  be  justi6ed  under 
this  contract,  will,  no  doubt,  differ  accord- 
ing to  the  particular  voyage  stipulated  for 
between  the  shipper  and  the  shipowner ; 
but  it  must,  in  my  view,  be  a  liberty  con- 
sistent with  the  main  object  of  the  con- 
tract— a  liberty  only  to  proceed  to  and 
stay  at  the  ports  which  are  in  the  course 
of  the  voyage.  In  saying  that,  of  course, 
I  am  speaking  in  a  business  sense.  It  may 


be  said  that  no  port  is  directly  in  the 
course  of  the  voyage  (indeed  that  was 
argued  by  the  learned  counsel  for  the 
appellants),  inasmuch  as  in  merely  enter- 
ing a  port  or  approaching  it  nearly  yoa 
deviate  from  the  direct  course  between 
the  port  of  shipment  and  the  ultimate 
port  of  destination.  That  is  perfectly 
true  ;  but  in  a  business  sense  it  would  be 
perfectly  well  understood  to  say  that  there 
were  certain  ports  in  the  way  between 
Malaga  and  liverpool,  and  those  are  the 
ports  at  which  I  think  the  right  to  touch 
and  stay  is  given. 

Then  it  is  said  that  this  may  be  done 
"  in  any  rotation."  I  do  not  think  that 
that  carries  the  matter  any  farther. 
When  once  the  conclusion  which  I 
have  indicated  is  arrived  at,  if  the  mean- 
ing to  be  given  to  those  words  is  a  mean- 
ing such  that  the  vessel  may  take  those 
ports  in  any  order  she  pleases  in  a  reason- 
able sense,  nevertheless  the  ports  referred 
to  must  still,  in  my  opinion,  be  ports  lying 
between  Malaga  and  the  port  of  destina- 
tion, Liverpool,  even  although  there  might 
be  justification  for  her  not  touching  at 
any  particular  one  of  those  ports,  or  more 
than  one  of  them,  in  the  exact  order  in 
which  they  would  come  in  the  voyage 
between  those  two  places.  It  is  not 
necessary  to  decide  what  effect  should  be 
given  to  those  words  "  in  any  rotation"; 
but  even  giving  to  them  the  fullest  pos- 
sible effect,  they  do  not  seem  to  me  to 
enlarge  the  number  of  ports  at  which  it 
would  be  justifiable  for  this  vessel  to  touch 
during  the  course  of  her  voyage. 

It  is  to  be  observed  that  the  liberty 
which  is  given  is  not  a  liberty  simflvdter 
to  proceed  to  those  ports.  Purposes  are 
mentioned ;  and  the  first  which  is  men- 
tioned is  "  for  the  purpose  of  delivering 
coals,  cargo,  or  passengers."  It  is  exclu- 
sively for  the  "  delivering  of  coals,  cargo, 
or  passengers."  It  is  true  those  words 
are  followed  by  the  words  "  or  for  any 
other  purpose  whatsoever  " ;  but  I  am  byno 
means  satisfied  that  when  you  find  liberty 
given  to  proceed  to  certain  ports  "for 
the  purpose  of  delivering  "  and  "  for  any 
other  purpose  whatsoever,"  you  must  not 
put  a  limitation  upon  those  words  "  any 
other  purpose  whatsoever,"  and  that  it 
would  be  legitimate  to  deduce  from  them 
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the  conclusion  that  there  was  authority 
to  the  shipowner  to  proceed  to  any  of 
those  ports  for  the  purpose  of  taking  in 
cargo  as  well  as  delivering  it.  It  is  im- 
possible to  conceive  why  thero  should  be 
this  mention  of  the  delivery  of  cargo,  as 
the  thing  first  mentioned  in  dealing  with 
the  purpose  for  which  the  vessel  might 
proceed  to  these  ports,  if  she  was  to  be 
at  liberty  either  to  take  in  or  discharge 
cargo  ;  and  it  seems  to  me  to  throw  hght, 
at  all  events,  upon  the  construction  which 
ought  to  be  put  upon  the  language  used, 
because  the  delivering  of  coals,  cargo,  or 
passengers  points  to  the  carrying  out  of  a 
voyage  already  determined  upon  in  rela- 
tion to  a  cargo  already  on  board. 

I  do  not  put  that  before  your  Lordships 
as  by  any  means  the  governing  considera- 
tion, bf»cause  I  am  led  to  the  conclusion 
at  which  I  have  arrived  upon  the  same 
grounds  as  those  which  have  been  so  very 
clearly  and  fully  expressed  by  the  learned 
Judges  in  the  Court  below.  I  find  myself  so 
completely  in  agreement  with  the  reasons 
which  they  have  given  that  I  do  not 
think  it  necessary  to  tiouble  your  Lord- 
ships with  any  further  observation. 

1  move  your  Lordships  that  this  appeal 
be  dismissed,  with  costs. 

Lord  Halsbury. — I  am  entirely  of  the 
same  opinion.  It  seems  to  me  that  in 
construing  this  document,  which  is  a  con- 
tract of  carriage  between  the  parties,  one 
must  in  the  first  instance  look  at  the 
whole  of  the  instrument  and  not  at  one 
part  of  it  only.  Looking  at  the  whole  of 
the  instrument,  and  seeing  what  one  must 
regard,  for  a  reason  which  I  will  give  in  a 
moment,  as  its  main  purpose,  one  must 
reject  words,  indeed  whole  provisions,  if 
they  are  inconsistent  with  what  one  as- 
sumes to  be  the  main  purpose  of  the  con- 
tract. The  main  purpose  of  the  contract 
was  to  take  on  board  at  one  port  and 
dehver  at  anotliei-  port  a  perishable  cargo. 
I  do  not  think  the  learned  counsel  who 
argued  this  case  on  the  part  of  the  appel- 
lants gave  sufficient  effect  in  the  argu- 
ment which  he  addressed  to  your  Lord- 
ships to  the  difi'erence  between  the  ordi- 
nary and  formal  parts  of  the  document 
which  are  to  be  found  in  print  and  the 
written   parts;  indeed,  I  gathered   from 
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him  at  one  time  that  he  rather  contested 
the  legitimacy  of  considering  the  difier- 
ence  whether  the  words  were  in  print  or 
in  writing.  I  suppose  that  that  doubt 
which  he  appeared  to  intimate  was  jus- 
tified by  the  terms  of  this  particulai' 
document,  because  that  in  the  ordinaiy 
construction  of  a  commercial  document 
such  a  principle  as  I  have  mentioned  has 
been  adopted  certainly  for  something  like 
a  century  cannot  be  a  matter  of  doubt, 
and  the  reason  for  it  appears  to  me  to  be 
very  cogent  and  relevant  to  the  case 
before  your  Lordships. 

I  have  in  my  hand  the  report  of  a  case 
in  the  Court  of  King's  Bench  in  the  year 
1803 — Bobertson  cmd  another  v.  Freiich 
(5) — in  which  Lord  Ellenborough,  as  it 
appears  to  me,  gives  w^th  great  precision 
the  ground  upon  which  one  part  of  a 
document  may  be  relied  upon  as  con- 
trolling and  cutting  down  the  generality 
of  the  words  in  the  other.  His  Lordship 
says :  "  In  the  course  of  the  argu- 
ment it  seems  to  have  been  assumed  that 
some  peculiar  rules  of  construction  apply 
to  the  terms  of  a  policy  of  assurance 
which  are  not  equally  applicable  to  the 
terms  of  other  instruments  and  in  all 
other  cases.  It  is,  therefore,  proper  to 
state  upon  this  head  that  the  same  rule 
of  construction  which  applies  to  all  other 
instruments  applies  equally  to  this  instru- 
ment of  a  policy  of  insurance — namely, 
that  it  Ls  to  be  construed  according  to  its 
sense  and  meaning  as  collected  in  the  fii-st 
place  from  the  terms  used  in  it,  which 
terms  are  themselves  to  be  understood  in 
their  plain,  ordinary,  and  popular  sense, 
unless  they  have  generally  in  respect  of 
the  subject-matter,  as  by  the  known  usage 
of  trade  or  the  like,  acquired  a  pecuhar 
sense  distinct  from  the  popular  sense  of 
the  same  words,  or  unless  the  context 
evidently  points  out  that  they  must,  in 
the  particular  instance,  and  in  order  to 
effectuate  the  immediate  intention  of  the 
parties  to  that  contract,  be  understood  in 
some  other  special  and  peculiar  sense. 
The  only  difference  between  policies  of 
assurance  and  other  instruments  in  this 
respect  is  that  the  greater  part  of  the 
printed  language  of  them  being  invariable 

(6)  4  East,  129. 
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and  iinifomi  has  acquired  fi'om  use  and 
pi'actice  a  known  and  definite  meaning, 
and  that  the  words  superadded  in  writing 
(subject,  indeed,  always  to  be  governed  in 
point  of  construction  by  the  language 
and  terms  with  which  they  are  accom- 
panied) are  entitled  nevertheless,  if  there 
^should  be  any  reasonable  doubt  upon  the 
sense  and  meaning  of  the  whole,  to  have 
a  greater  effect  attributed  to  them  than 
to  the  printed  words,  inasmuch  as  the 
written  words  are  the  immediate  lan- 
guiige  and  terms  selected  by  the  parties 
themselves  for  the  expression  of  their 
meaning,  and  the  printed  words  are  a 
general  formality  adapted  equally  to  their 
case  and  that  of  all  other  contracting 
parties  upon  similar  occasions  and  sub- 
jects." 

Now,  if  one  applies  the  principle  of 
what  Lord  Ellenborough  there  says  to  the 
present  case,  it  seems  to  me  that  these  par- 
ticular documents  which  your  Lordships 
ai*e  now  construing  were  obviously  in- 
tended to  fulfil  the  function  which  the 
learned  counsel  himself  very  truly  de- 
scribed ;  and  there  is,  no  doubt,  within 
the  ambit  of  what  the  parties  would  con- 
template, the  sort  of  voyage  by  which 
probably  every  one  of  the  terms  of  the 
instrument  which  your  Lordships  are  now 
construing  would  be  satisfied  ;  and,  for  my 
own  part,  I  should  imagine  that  where 
there  was  intended,  at  some  of  the  dis- 
tant ports  referred  to,  to  be  a  full  and 
complete  cargo  taken  on  board,  or  that 
where  they  had  intended  from  time  to 
time  to  call  at  an  intermediate  port  before 
going  to  the  ultimate  port  to  which  the 
parties  agreed,  probably  there  is  no  one 
of  the  stipulations  in  this  contract  which 
would  not  receive  its  ample  fulfilment. 
But  when  one  applies  to  it  the  particular 
example  of  this  case,  in  which  the  parties 
have  in  writing  expressed  the  intention 
that  there  should  be  a  delivery  of  goods 
(and  the  particular  class  of  goods  is  not 
to  be  omitted  from  consideration — ^they 
were  perishable  goods  taken  from  one 
port  to  another),  it  seems  to  me  that  to 
apply  these  general  printed  words  (which 
might  in  a  particular  case,  as  I  say,  re- 
ceive complete  fulfilment),  as  regards  each 
of  these  stipulations,  to  the  particular 
contract   which   the   parties   had    imme- 


diately before  them  when  they  agi-eed  to 
this  contract  as  between  carrier  and  cus- 
tomer, would  manifestly  defeat  the  very 
object  which  both  the  parties  had  in 
view. 

I  also  concur  with  my  noble  and  learned 
friend  on  the  woolsack  that  the  psirticular 
words  which  give  the  liberty  ai-e  not  to 
be  rejected,  not  as  in  themselves  forming 
a  complete  answer  to  the  argument,  but 
as  forming  part  of  that  general  considera- 
tion of  the  entire  document  which  it  is 
the  duty  of  every  Court,  so  fiir  as  they 
can,  to  apply  to  a  document  under  con- 
struction; and  that  appears  to  me  again 
to  refer  to  a  libei-ty  to  deliver  in  the 
course  of  a  voyage  where  the  principal 
voyage  has  been  agreed  upon  between  the 
paiiiies. 

Under  these  circumstances  I  do  not 
desire  to  add  anything,  except  to  point 
out  that  Mr.  Bigham's  argument,  very 
lucid  and  able  as  it  was,  did  somewhat  of 
injustice  to  Lord  Justice  Bowens  obser- 
vation when  he  said  that  lord  Justice 
Bowen  had  assumed  something  when  he 
stated  that  it  would  make  it  impossible  to 
insure  the  cargo  if  such  a  construction  was 
adopted  as  was  then  insisted  upon.  "  It 
woilld  make  it  impossible,"  says  Lord  Jus- 
tice Bowen,  "to  insure  the  cargo.  It 
would  make  it  impossible  for  the  con- 
signees of  the  cargo  to  know  what  to  do 
as  to  taking  delivery,  and  to  know  what 
they  were  to  do  with  the  bills  of  lading.' 
It  seems  to  me  that  that  which  the 
learned  counsel  attributed  to  Lord  Jus- 
tice Bowen  he  has  been  guilty  of  himseli 
If  he  assumes  that  the  construction  is 
that  which  he  contends  for,  his  answer 
that  nevertheless  business  does  %o  on 
would  be  good  enough ;  but  he  seems  to 
forget  that  the  question  which  we  aw 
considering  is  whether  that  is  the  con- 
struction \  because  he  must  not  first 
assume  that  that  is  the  true  construction, 
and  that  business  does  go  on  neverthe- 
less, which  was  his  answer,  but  he  must 
consider  whether  mercantile  men,  when 
they  do  go  on  with  business  in  this  form, 
do  not  recollect  that  a  business  sense  will  be 
given  to  business  documents,  and  that 
therefore  they  are  not  under  the  peril  of 
leaving  it  absolutely  to  the  shipowner 
himself   to   do   what    he   will  with  the 
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cargo.  Indeed,  the  argument  seems  to 
me  to  assume  this,  that  you  must  get  rid 
of  written  documents  altogether,  inas- 
much as  both  carrier  and  customer  have 
such  complete  confidence  in  each  other 
that,  however  wide  and  unreasonable  may 
be  the  construction  attributed  to  a  written 
instrument  between  carrier  and  customer, 
they  are  not  likely  to  disagree.  If 
that  is  the  argument,  I  am  afraid  that 
the  records,  both  of  your  Lordships' 
House  and  of  all  other  Courts,  do  not 
fSstvour  that  view.  Undoubtedly,  both 
carrier  and  customer  difter  very  widely 
sometimes  as  regards  what  is  reasonable 
and  what  Ls  not,  and  for  that  reason  they 
call  upon  Courts  of  law  to  construe  some- 
times somewhat  loose  and  irregular  in- 
struments. 

For  these  reasons  I  agree  in  the  motion 
-which  my  noble  and  learned  friend  on  the 
-woolsack  has  made. 

Lord  Macnaghten. — I  agree. 

LiOBD  Shand. — I  am  also  of  opinion 
with  your  Lordships  that  this  decision 
must  be  adhered  to.  It  appears  to  me 
that,  as  it  is  clear  that  in  this  trade  a 
number  of  perishable  cargoes  are  con- 
stantly carried,  that  is  a  circumstance  not 
to  be  lost  sight  of.  In  the  Mediterra- 
nean, undoubtedly,  in  certain  seasons  of 
the  year  the  main  cargoes  brought  by 
these  vessels  are  oranges,  which  are  ex- 
tremely liable  to  deterioration;  and  I 
agree  with  your  Lordships  in  thinking 
that  the  reading  which  we  have  been 
asked  to  put  upon  this  bill  of  lading  is 
not  only  inconsistent  with  the  object  of 
the  contract  of  carriage  known  to  both 
parties,  but  would  be  entirely  destructive 
of  that  object. 

Order  appealed  from  affirmed^  and 
ifie  appeal  dismissed  with  costs. 


Solicitors — William  A.  Crump  &  Son,  for  appel- 
lants ;  Snow,  Snow  &  Fox,  for  respondents. 
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f THE      SOUTHPORT     CORPORA- 
1893.  \     TION      V,      THE      ORMSKIRK 

JulylO,  17.  1     UNION       ASSESSMENT      COM- 
(.    MITTEE. 

Poor   Fate  —  Occupation  —  Eoxlusive — 
Gas  Mains  and  Pipes — Limited  Riyht  of 
User. 

Under  a  private  Act  the  B.  Local  Board 
had  the  exclusive  right  of  laying  gas  mains 
and  pipes  in  the  township  of  B,,  and  of 
keeping  them  in  repair.  They  were,  how- 
ever, to  afford  the  Corporation  ofS,  the  use 
of  the  same  for  the  supply  of  gas  for  j>uhlic 
and  private  purposes  within  tJie  township, 
in  consideration  of  certain  paywicnte  for 
every  1,000  cubic  feet  of  gas: — Held,  that 
the  Corporation  of  S.  had  no  stich  exdu^sive 
occupation  of  the  gas-pipes  as  to  render 
them  rateable  to  the  poor  rate. 

This  was  a  Special  Case  stated  under 
12  <S^  13  Vict.  c.  45.  s.  11,  by  consent  and 
by  order  of  the  learned  Judge  at  chambers, 
as  follows  : 

"  1.  The  appeUants  are  the  mayor,  alder- 
men, and  burgesses  of  the  borough  of 
Southport,  in  the  county  of  Lancaster, 
and  the  respondents  ai-e  the  assessment 
committee  of  the  Ormskirk  Union  (which 
comprises  the  township  of  Birkdale),  in 
the  same  county,  and  the  overseers  of  the 
poor  of  the  township  of  Birkdale,  in  the 
same  county. 

"2.  The  mayor,  aldermen,  and  bur- 
gesses of  the  borough  of  Southport  are 
the  owners  and  occupiers  of  gas-works  in 
the  said  borough,  and  they  are  empowered 
by  statute,  as  hereinafter  mentioned,  to 
supply  gas  in  the  township  of  Birkdale. 

"3.  By  section  43  of  the  Southport 
Improvement  Act,  1871  (34  &  35  Vict, 
c.  cxL),  it  is  enacted  as  follows :  *  The 
local  board  (which  means  the  local  board 
of  the  township  of  Bii'kdale)  shall  have 
the  exclusive  right,  except  as  hereinafter 
provided,  of  laying  gas  mains  and  pipes 
within  the  township,  and  shall  for  ever 
hereafter  keep  their  present  and  futui'e 
gas-mains  and  the  public  lamps  in  the 
township  in  good  repair  and  condition, 
and  shall  afford  the  corporation  (that  is, 
the  Corporation  of  Southport)  the  use  of 
the  same  for  the  supply  of  gas  for  public 
and  private  purposes  within  the  township. 
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and  in  consideration  thereof  the  corpora- 
tion shall  pay  to  the  local  board  A:\d,  for 
every  1,000  cubic  feet  of  gas.  supplied  by 
the  corporation  to  private  consumers  with- 
in the  township ;  and  in  consideration  of 
the  power  conferred  by  this  Act  upon  the 
<x)rporation  to  supply  gas  within  the 
township,  the  corporation  shall  also  pay 
to  the  local  board  ^\d.  for  every  1,000 
cubic  feet  of  gas  supplied  by  the  corpora- 
tion within  the  township  to  private  con- 
sumers, such  respective  payments  to  be 
made  quarterly/ 

"  4.  The  said  local  board  of  the  town- 
ship of  Birkdale  did  accordingly  lay  gas 
mains  and  pipes  within  the  said  township, 
and  have  kept,  and  do  keep,  the  same 
gas  mains  and  pipes  in  good  repair  and 
•condition,  and  do  afford  the  said  Corpora- 
tion of  Southport  the  use  of  the  same  for 
the  supply  of  gas  within  the  said  town- 
ship. The  mains  are  not,  as  a  matter  of 
fact,  used  for  any  purpose  other  than  that 
for  which  the  same  are  used  as  aforesaid 
by  the  appellants. 

"6.  By  section  3  of  the  Southport  Im- 
provement Act,  1876  (39  &  40  Vict, 
c.  cxxvii.),  it  is  enacted  {inter  alia)  as 
follows  :*....  The  Gasworks  Clauses 
Act,  1847,  ....  is  hereby  incorporated 
with  this  Act,  ....  provided  always  that 
clauses  6  to  12  inclusive  shall  be  put  in 
force  within  the  township  of  Birkdale  by 
the  Birkdale  Local  Board  only,  and  not 
by  the  corporation ;  and  the  word  "  under- 
takers" in  clauses  6  to  12  and  19  to  29 
inclusive  of  the  same  Act  shall,  so  far  as 
such  clauses  affect  the  township  of  Birk- 
dale, apply  to  and  mean  the  Birkdale 
Local  Board,  and  not  the  corporation.' 
As  a  matter  of  feict,  the  appellants  have 
up  to  the  present  time  made  the  service- 
connections  with  the  said  mains,  except 
for  the  public  lamps  in  the  said  township ; 
they  provide  and  lay  the  service- pipes  from 
the  said  mains  to  the  premises  of  the  con- 
wumers,  the  cost  of  such  connections  and 
pipes  being  paid  by  the  consumers,  and 
the  appellants  keep  all  the  service-pipes 
in  repair,  and  also  charge  and  collect  all 
gas  rents. 

"  6.  On  the  23rd  of  June,  1892,  the 
appellants  were  assessed  and  rated  as 
occupiers  of  the  said  gas  mains  and  pipes 


in  the  said  township  of  Birkdale,  in  an 
assessment  for  the  relief  of  the  poor. 

"  7.  The  appellants  are  so  assessed  and 
rated  as  occupiers  of  the  said  gas  mains 
and  pipes  as  aforesaid  on  a  rateable  value 
of  300^.,  and  they  are  rated  at  the  sum  of 
20Z.,  being  la,  4td.  in  the  £  on  such  rate- 
able value  of  300^. 

"The  respondents  contend  that  the 
appellants  are  the  occupiers  of,  and  are 
rateable  to  the  poor  rate  in  respect  of, 
the  said  gas  mains  and  pipes  in  the  said 
township  of  Birkdale,  and  that  the  pro- 
duct of  the  said  two  sums  of  4:^,  and3K 
for  1 ,000  cubic  feet  of  gas  so  supplied  in 
the  said  township  should  properly  be  taken 
as  the  gross  estimated  rental  for  the  pur- 
pose of  estimating  the  rateable  value  and 
arriving  at  the  assessment  of  the  said  gas 
mains  and  pipes.  If  the  respondents  are 
correct  in  the  said  contention,  the  rateable 
value  of  the  said  mains,  after  making  all 
proper  deductions  for  the  cost  of  main- 
tenance and  reproduction,  is  the  sum  of 
840Z. 

"  8.  The  appellants  contend  that  they 
are  not  the  occupiei's  of  the  said  gas-mains, 
but  have  a  mere  easement  or  right  of  en- 
joyment in  respect  thereof  by  virtue  of  the 
above -recited  section  of  their  said  local 
Act,  and  that  they  are  not  assessable  or 
rateable  to  the  poor  rate. 

"  If  the  Court  should  be  of  opinion  that 
the  appellants  are  not  the  occupiers  of 
the  said  gas  mains  and  pipes,  and  are  not 
rateable  in  respect  thereof,  their  judgment 
shall  be  for  the  appellants." 

Leese,  Q.C.,  and  S.  T,  Evans,  for  the 
Corporation  of  Southport,  the  appellants. 
— The  main  point  is  whether  there  has 
been  an  exclusive  occupation  of  these  gas- 
pipes,  or  merely  a  limited  enjoyment 
It  is  submitted  that  the  appelhmta  have 
only  the  enjoyment  of  the  pipes  for  the 
express  purpose  of  supplying  gas ;  a  mere 
incorporeal  right  to  pass  the  gas  through 
them.  They  have  no  such  exclusive  occa- 
pation  as  to  render  them  liable  to  be  as- 
sessed to  the  poor  rate — Smitk  v.  Th6 
Lambeth  Assessment  CommiUee  (l)and  Tht 

(1)  52  Law  J.  Rep.  M.C.  1;  Law  Bep. 
10  Q.B.  D.  327. 
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sParia  and  New  York  Telegraph  Company 
V.  The  Penzance  Union  (2). 

It  would  be  the  respondents,  and  not 
the  appellants,  who  would  have  the  right 
and  power  to  sue  for  broken  pipes;  nor 
could  the  appellants  bring  an  action  of 
trespass  for  letting  out  their  gas;  they 
could  only  have  an  action  for  damages  to 
easement— --4  ZZan  v.  The  Overseers  of  Liver- 
pool (3)  and  Inman  v.  The  Overseers  of 
Kirkdcde  (4). 

A.  T,  Laumrence,  for  the  respondents. — 
Although  the  gas  passes  through  and  is 
.enveloped  in  the  pipes  of  the  Birkdale 
•Liocal  Board,  yet  it  is  preserved  by  these 
pipes  in  a  defined  channel,  and  remains 
throughout  the  property  of  the  appellants, 
'who  are  liable  and  have  a  statutory  duty 
cast  upon  them  to  supply  it.  They  have 
a  property,  which  may  be  described  as  a 
fluid  property,  in  these  pipes  for  the 
l>enefit  of  their  consumers.  Af?  to  the 
repairs  being  performed  by  the  local 
board,  the  case  is  like  that  of  the  tenant 
-of  a  house  whose  landlord  does  the  re- 
pairs; he  is  none  the  less  the  occupier. 
Here  the  local  board  repair  the  pipes ;  but, 
beyond  this,  every  right  in  the  use,  en- 
joyment, and  occupation  remains  in  the 
appellants.  Their  interest  is  permanent. 
Their  gas  occupies  the  whole  space  through 
the  earth's  surface,  and  they  are  bound 
by  the  statutory  duty  cast  upon  them  to 
insure  its  passage.  Here,  it  is  submitted, 
there  are  all  the  elements  of  permanence 
as  well  as  all  the  elements  of  exclusive 
right ;  whilst  the  Legislature  itself  con- 
templated the  appellants  as  the  body  liable 
to  pay  the  poor  rate. 

Leese,  Q.O,,  in  reply. 

Cur.  adv.  mdt. 

Cave,  J. — The  quastion  in  this  c&se  is 
whether  the  Mayor  and  Corporation  of 
Southport  are  liable  to  be  rated  to  the 
poor  rate  in  respect  of  an  alleged  occu- 
pation of  pipes  laid  down  to  supply  gas  to 
the  township  of  Birkdale.  It  arises  upon 
section  43  of  the  Southport  Improvement 

(2)  63  Law  J.  Rep.  M.C.  189;  Law  Rep. 
12  Q.B.  D.  562. 

(3)  43  Law  J.  Rep.  M.C.  69;  Law  Rep. 
9  Q.B.  180. 

(4)  lUd. 
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Act,  1871,  which  provides  that  the  local 
board  of  the  township  of  Birkdale  shall 
have  the  exclusive  right  of  laying  down 
gas  mains  and  pipes  within  the  township, 
and  shall  for  ever  keep  them  in  repair, 
and  shall  afford  the  Corporation  of  South- 
port  the  use  of  them  for  the  supply  of  gas 
for  public  and  private  consumption  within 
the  township,  for  which  use  the  corpora- 
tion are  to  pay  the  local  board  certain 
rates  for  every  1,000  cubic  feet  of  gas  sup- 
plied. Now,  are  the  corporation  occupiers 
of  these  gas-pipes,  or  not  1  It  is  obvious 
that  the  local  board  are  the  owners.  They 
lay  down  the  pipes,  and  keep  them  and 
the  mains  in  repair,  and  so  they  are  prima 
facie  the  owners.  Being  the  owners,  they 
are  entitled  to  occupation,  and  thus  are 
prima  facie  occupiers.  They  may,  how- 
ever, in  the  terms  of  the  section,  part  with 
the  occupation  in  a  limited  degree.  This 
they  have  done,  and,  having  done  so,  it  is 
to  be  considered  whether  they  have  con- 
stituted the  corporation  occupiers.  Several 
cases  have  been  cited ;  but  the  same  prin- 
ciple underlies  them  all — namely,  that 
prima  facie  the  owner  is  the  occupier,  but 
may  divest  himself  of  the  occupation. 
A  man  being  both  owner  and  occupier 
of  lands  has  all  the  rights  which  attend 
such  ownership  and  occupation.  He  may 
let  off  a  part  and  retain  the  rest.  It  may 
be,  however,  that  he  lets  off  something 
that  in  no  way  interferes  with  his  occu- 
pation of  the  whole — for  instance,  a  gene- 
ral right  of  way  or  right  of  watercourse. 
So  long  as  he  is  owner  and  occupier  and 
grants  any  such  limited  right,  reserving 
the  rest  of  the  estate  to  himself,  he  retains 
the  occupation,  and  his  grantee  acquires  a 
limited  right  which  does  not  involve  occu- 
pation. When,  on  the  other  hand,  he 
grants  away  his  right  generally,  as  he 
would  by  executing  a  lease  for  a  term, 
reserving  a  right  of  re-entry,  then, 
although  he  retains  the  ownership,  yet 
he  ceases  to  be  the  occupier,  because  he 
has  parted  with  the  occupation.  But  the 
grantees  of  mere  rights  of  way  or  water- 
com-se  are  grantees  of  certain  limited 
rights  which  do  not  constitute  them  occu- 
piers so  as  to  render  them  liable  to  poor 
i-ates.  Applying  this  principle  to  the  cases 
cited,  it  will  be  found  to  reduce  them  to 
3  P 
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June  26   J    ^^^  ^'  ^^^^^^  ^^^  others. 

LandiUrrd  and  Tenant — Re-entry  in  case 
of  Bcmkruptcy  —  Underleesee  —  Relief 
against  Forfeiture — Vesting  Order — Prac- 
tice— Conveyancing  and  Law  of  Property 
Act,  1881  (44  dc  45  VicU  c.  41),  s.  14, 
sub-ss,  2,  3,  a7id  6,  s,  69 — Conveyancing 
and  Law  of  Property  Act,  1892  (55  d^  56 
Vict,  c,  13),  s.  4. 

In  a  lessor's  action  to  enforce  a  right  of 
re-entry,  an  underlessee  who  claims  rdief 
is  not  bound  to  apply  for  such  relief  by 
summons  at  chambers,  but  is  entitled  to 
defend  the  action  and  counter-claim  a  vest- 
ing order  under  section  4  of  the  C<mvey- 
ancing  and  Law  of  PropeHy  Act,  1892. 

This'  was  a  summons  referred  to  the 
Court  by  the  learned  Judge  at  chambers, 
the  short  question  being  whether,  in  an 
action  by  lessors  to  recover  possession 
fix)m  underlessees  under  a  proviso  in  the 
original  lease  for  re-entry  in  the  case  of 
bankruptcy  of  the  lessee,  his  executors 
administrators  or  assigns,  the  defendants 
could  defend  the  action  and  counter-claim 
for  the  relief  against  such  forfeiture  and 
for  a  vesting  order  under  section  4  of  the 
Conveyancing  Act,  1892 ;  or  whether  the 
defendants  could  only  obtain  such  relief 
upon  application  by  summons  at  chambers. 

W.  GraJuim,  for  the  plaintiffs. 
Whitehorne,  Q.C.,  and  Wightman  Wood, 
for  the  defendants. 

Cur.  adv.  vult. 

[The  pleadings,  the  circumstances  of  the 
case,  and  the  arguments  on  either  side  are 
fully  set  out  in  the  written  judgment  of 
the  Court.] 

Hawkins,  J.  (on  June  26). — I  have  to 
deliver  the  judgment  of  the  Lord  Chief 
Justice  and  myself  in  the  case  argued 
before  us  some  time  ago.  This  is  a  sum- 
mons referred  to  us  from  chambers.  It 
prays  that  judgment  may  be  entered  for 
the  plaintiffs  for  possession  of  the  premises 
known  as  the  "  London  Coffee  House,"  or 
in  the  alternative — first,  that  the  defence 
may  be  struck  out  on  the  ground  that  it 
discloses    no   reasonable    answer   to  the 


plaintiffs'  claim;  secondly,  that  the  counter- 
claim may  be  struck  out  or  disallowed  on 
the  grounds  that  it  is  emban'assiiig  and 
discloses  no  reasonable  cause  of  action, 
and  cannot  be  conveniently  disposed  of  in 
this  action.     The  plaintiffs  are  lessors  of 
the  premises  in  question,  and  the  olgect 
is  to  recover  from  the  defendants,  who  are 
underlessees  thereof,  possession  under  a 
proviso  contained  in  the  original  lease  for 
re-entry  in   case  of  bankruptcy  of  the 
lessee,   his    executors    administrators  or 
assigns.     The  object  of  the  defence  and 
counter-claim   is  to  obtain  relief  against 
such  forfeiture  by  means  of  a  vesting  order 
under  the  Conveyancing  Act,  1892  (55  k 
56  Yict.  c.  13).     The  plaintifis  contend 
that  such  relief  can  only  be  obtained  upon 
application  by  summons  at  chambers.  The 
defendants  contend  that,  even  assuming  it 
may  be  obtained  at  chambers,  it  may  be 
also  obtained  by  resisting,  either  by  plea 
or  counter-claim,  the  plaintiffs'  action  for 
possession.     The  statement  of  claim,  de- 
livered  on   the    3rd   of  January,  1893, 
alleges  that  by  a  lease  granted  on  the  Uth 
of  June,  1878,  the  plaintiffs  demised  the 
London  Coffee  House  to  John  Jones*  for 
fifty  years  subject  to  a  proviso  for  re-entiy 
if  the  lessee,  his  executors  administrators 
or  assigns  or  any  of  them,  should  be  ad- 
judged bankrupt.    That  by  various  assign- 
ments the  interest  of  Jones  became  vested 
in  one  Richard  Sewell  (a  defendant).  That 
in   September,    1890,   Sewell  sublet  the 
premises  by  way  of  mortgage  to  the  de- 
fendants Nicholson,  and  subsequently  by 
way  of  second  mortgage  to  the  defendants 
Flower  &  Son.     That  on  the  19th  of  July, 
1892,  Sewell  was  adjudicated  bankrupt, 
and  the  defendant  Wildy  was  appointed 
trustee    under    the    bankruptcy.      That 
Nicholsons  are  in  possession,  claiming  title 
under  the  underlease,  and  refuse  to  give 
possession    though    I'equested  so  to  do. 
The  plaintiffs  claim — first,  a  declaration 
that    they  are    entitled    to    possession; 
secondly,   possession ;    and   thirdly,  rent 
apportioned  and  mesne  profits.    The  state- 
ment of  defence  by  the  defendants  Nichol- 
son admits  the  lease,   the  assignmentN 
and  the  mortgage  (which  was  to  secure 
24,500/.),  and  alleges  that  on  the  31st  of 
May,  1892,  they  took  possession  in  accord- 
ance with  the  underlease.     That  they  paid 
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the  quarter's  rent  due  at  Midsummer, 
1892y  and  have  always  been  willing  and 
ready  to  pay  the  rent  which  has  accrued 
due,  but  plaintiffs  have  refused  to  accept 
it.  They  deny  that  the  plaintiffs  are 
entitled,  as  against  them,  to  possession  or 
to  any  apportionment  of  rent  or  mesne 
profits,  and  submit  that  they  are  entitled 
to  relief  from  the  alleged  right  of  re-entry 
under  the  provisions  of  the  statute  55  & 
56  Vict.  c.  13.  They  also  counter-claim 
an  order  vesting  in  them  the  property  in 
question  for  the  term  under  lease  on  such 
conditions  as  to  the  Court  may  seem  fit. 
By  the  Conveyancing  Act,  1881  (44  <fe  45 
Vict.  c.  41),  s.  14,  sub-s.  2,  it  is  enacted 
that  "  where  a  lessor  is  proceeding  by  ac- 
tion or  otherwise  to  enforce  a  right  of  re- 
entry or  forfeiture,  the  lessee  (this  includes 
an  underlessee,  sub-section  3)  may  in  the 
lessor's  action,  if  any,  or  in  any  action 
brought  by  himself,  apply  to  the  Court  for 
relief;  and  the  Court  may  grant  or  refuse 
relief,  as  the  Court,  having  regai-d  to  the 
proceedings  and  conduct  of  the  parties 
under  the  foregoing  provisions  of  this  sec- 
tion and  to  all  the  other  circumstances, 
thinks  fit,  .  .  ."  on  such  terms  as  the 
Court  thinks  fit.  [By  sub-section  6  (i.) 
the  sections  already  mentioned  were  not 
to  ti-pply  to  a  condition  for  forfeiture  on 
the  bankruptcy  of  a  lassee,  but  the  Con- 
veyancing Act,  1892  (55  &  56  Vict.  c.  13), 
by  section  2,  sub-section  2,  expressly  en- 
acts that  sub-section  6  of  section  14  of  the 
Act  of  1881  shall  apply  to  a  condition  for 
forfeiture  on  bankruptcy  in  such  a  case  as 
the  present.]  The  same  statute  (1892) 
also  enacts,  in  section  4,  that  "  where  a 
lessor  is  proceeding  by  action  or  otherwise 
to  enforce  a  right  of  i-e-entry  or  forfeiture 
under  any  covenant,  proviso,  or  stipulation 
in  a  lease,  the  Court  may,  on  application  by 
any  person  claiming  as  underlessee  any 
estate  or  interest  in  the  property  com- 
prised in  the  lease  or  any  part  thereof, 
eit/ter  in  the  lessor's  action  {if  any)  or  in 
any  action  broitght  by  stock  person  for  that 
purpose,  make  an  order  vesting  for  the 
whole  term  of  the  lease  or  any  less  term 
the  property  comprised  in  the  lease  or  any 
part  thereof  in  any  person  entitled  as 
underlessee  to  any  estate  or  interest  in 
such  property  upon  such  conditions  .... 
as  the  Couiii  in  the  circumstances  of  each 
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case  shall  think  fit ;  but  in  no  case  shall 
any  such  underlessee  be  entitled  to  require 
a  lease  to  be  granted  to  him  for  any  longer 
term  than  he  had  under  his  original  sub- 
lease." Mr.  Graham,  for  the  plaintiffs,  in 
his  argument  before  us,  contended  that 
the  defence  and  counter-claim  were  both 
bad — the  defence  as  disclosing  no  defence 
to  the  plaintiffs'  action  ;  the  counter- 
claim as  disclosing  no  reasonable  cause  of 
action  in  the  defendants ;  and  also  on  the 
ground  that  it  was  embarrassing  and  could 
not  be  conveniently  disposed  of  in  this 
action. 

As  to  the  first  and  second  of  these 
points  it  would  be  lash  to  suggest  that 
they  are  absolutely  free  from  doubt — for 
as  regards  the  defence  it  is  obvious  that  at 
the  present  moment  there  is  no  actual 
and  complete  legal  answer  to  the  claim  for 
possession,  simply  because  hitherto  no 
relief  fi'om  the  plaintiff's'  right  to  re-enter 
has  been  obtained.  It  must,  however,  be 
observed  that  if  the  defendants'  case,  a.s 
disclosed  on  the  pleadings,  be  found  or 
admitted  to  be  true  in  fact,  and  the  Court 
shall  think  fit  to  grant  such  relief  as  is 
claimed,  there  will,  before  the  judgment 
in  the  action  is  given,  be  brought  into 
existence  a  perfect  defence  to  the  claim 
for  a  declaration  that  the  plaintiffs  are 
entitled  to  possession  and  to  the  claim  for 
actual  possession.  At  this  moment  it  is 
but  an  inchoate  defence  impliedly  given 
by  the  statute  55  &  56  Vict.  c.  13,  which 
will  or  will  not  be  perfected  according  to 
the  view  taken  by  the  Court  before  which 
the  action  is  tried.  Both  defence  and 
counter-claim  depend  on  the  time  inter- 
pretation of  the  sections  in  the  statutes 
of  1881  and  1892  (which  are  to  be  read 
as  one  Act),  to  which  we  have  already 
referred.  The  4th  section  of  the  Act  of 
1892  expressly  enables  an  underlessee  to 
apply  by  way  of  relief  in  the  lessor's  action 
(if  any)  or  otherwise  in  an  action  to  be 
brought  by  himself.  It  does  not,  it  is 
true,  prescribe  how  or  in  what  form  that 
application  is  to  be  made ;  but  it  is  clear, 
if  it  is  to  be  made  "in  the  lessor's 
action,"  that  it  must  be  made  to  the  Coui^t 
in  which  the  action  is  pending ;  and  it 
seems  to  us,  in  the  absence  of  any  en- 
actment to  the  contrary,  that  it  njay  be 
conveniently    made    in    the    form   of   a 
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counter-claim,  which  is  in  substance  an 
application  for  a  vesting  order,  which,  if 
gi*anted,  would  put  an  end  to  the  plaintiffs' 
right  of  possession. 

It  is  necessary  to  refer  to  the  69th  sec- 
tion of  the  Act  of  1881,  which  enacts 
(sub-section  1)  that  "all  matters  within 
the  jurisdiction  of  the  Court  under  this 
Act  shall,  subject  to  the  Acts  regulating 
the  Court,  be  assigned  to  the  Chancery 
Division  of  the  Court,"  and  sub-section  3 
of  the  same  section,  which  enacts  that 
"every  application  to  the  Court  shall, 
except  when  it  is  otherwise  expressed,  be 
by  summons  at  chambers."  It  is  difficult 
to  suppose  the  Legislature  intended  these 
sub-sections  should  be  applicable  to  pix)- 
^eedings  for  relief  under  section  14.  The 
lessor  had  a  right  to  bring  his  action  in 
either  division  of  the  Supreme  Court.  In 
the  present  case  he  has  brought  it  in  the 
Queen's  Bench  Division.  The  defendants 
propose  to  apply  for  relief,  as  the  14th 
section  gives  them  a  right  to  do  in  such 
action.  We  do  not  see  how  the  sub-sec- 
tions requiring  applications  to  be  made  in 
chambers  in  the  Clvancery  Division  can  be 
applied  to  them.  So  again,  supposing  an 
underlessee  were  minded,  as  the  section 
allows  him,  to  apply  for  relief  in  an  action 
brought  by  himself — in  such  an  action  his 
claim  must  be  for  relief  in  the  shape  of  a 
vesting  order.  And  if  he  could  so  claim 
in  an  action  brought  by  himself,  why 
.should  he  not  in  the  lessor's  action  coun- 
ter-claim for  relief  against  the  forfeiture 
sought  to  be  enforced  by  that  action? 

We  think  there  Ls  good  reason  for  the 
contention  that  the  coui-se  taken  by  the 
defendants  is  sanctioned  by  the  not  too 
clear  language  of  the  enjictments.  Vest- 
ing order  mentioned  in  the  4th  section  of 
the  Act  of  1892  is  a  novel  form  of  relief 
expressly  given  by  that  section,  and  that 
.section  points  to  the  necessity  of  the  ap- 
plication for  that  form  of  relief  being 
made  in  an  action,  whether  such  action 
be  brought  by  the  lessor  for  possession  or 
by  the  underlessee  for  the  purpose  of 
claiming  relief.  The  Legislature  could 
scarcely  have  contemplated  the  bringing 
of  an  action  by  the  underlessee  for  the 
mere  purpose  of  enabling  him  to  make  an 
application  at  chambers ;  and  we  do  not 
think  there  is  any  objection  to  the  course 


adopted  by  the  underlessees  in  tbi*  est  1 
who  desire  to  have  this  imporUntMa  I 
their  title  placed  on  record  if  the  Uall 
thinks   fit   to   grant    the  vesting 
claimed.      In    RuUledye    v.    W^lan 
before    Chief    Baron   Palles  and 
Fitzgerald,     in    the    lessors   actioc 
possession,   the   Court  refused  a 
for  relief  from   right  of  re-entrj- 
section  14  of  the  Act  of  1881,  upon  i 
ground  that  the  defendant's  proper  c 
was  to  have  filed  a  counter-claim 
equitable   relief.     We  do  not  feel  ( 
upon  to  determine  whether  or  not  i 
cation  for  relief  might  after  adim  hrm^\ 
be  made  by  motion  on  summons  as  vtftl 
as  by  counter-claim —as  to  which  s«e/«l 
re  Peach  (2)  before  Mr.  Justice  ^'o^^ 
Nor  do  we  feel  it  necessary  to  our  dedaoQ  1 
in  the  present  case  to  discuss  any  of  tk  | 
various  enactments,  ordei*s,  and  rules  meo- 
tioned  and  referred  to  in  the  arguments 
addressed  to  us  other  than  those  whiA 
we  have  discussed.     They  do  not,  in  oor  [ 
opinion,  materially  assist  us  to  deternune 
the  sole  question  before  us — namely,  whe- 
ther the  defence  and  counter-claim  ougbt 
to  be  struck  out,  the  one  because  it  dis- 
closed no  defence,  the  other  because  it  was  . 
embarrassing  and  inconvenient.  \^  e  thini 
they  ought  not— see  The  Attormy-Generoi 
of  ifie  Duchij  of  Lancaster  v.  The  Im^ 
ami  Xorth-Western  Railway  Company (^)' 
They  are  pleaded  bo7ia  ^fide,  and  in  our 
judgment  are  waiTanted    by  the  statute 
of  1 892.     We,  therefore,  dismiss  the  sum- 
mons with  costs. 

Applicaiion  refused. 

Solicitors— Wilmer  &  Reeves,  for  plaintiffs; 
Nash  &  Field,  for  defendants,  WiUiam  Graham 
Nicholson  and  Arthur  Carleton  Nicholson. 


(1)  10  Law  Rep.  Ir.  263.  ^,. 

(2)  Sol.  Jour.  July  6.  1889,  vol.  xxxiii.  p.  673. 
C3)  Law  Rep.  [1892],  3  Ch.  274. 
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[IN   THE   COURT   OF  APPEAL.] 
1893.         ")  FERRAND  V,  THE  HALLAS  LAND 

May  12, 16.  f    and  building  company.* 

Local  Go vermnent — Xuisance — Sewerage 
and  Drainage — Veatiiig  of  Sewer  in  Local 
Authority — "  Sewer  made  by  any  person 
for  his  own  profit" — Puhlic  Health  Act, 
1875  (38  ik  39  Vict,  c.  55),  ss,  4  aw^  13— 
Rivers  Pollution  Prevention  Act,  1876  (39 
<£•  40  Vict,  c.  75). 

A  land  and  building  company  submitted 
to  a  local  autliority  plans  for  the  building  of 
a  row  of  cottages  upon  land  belonging  to  tlie 
company  near  a  stream.  The  plans  sliewed 
a  d/rain  from,  ea>cfi  cottage  communicating 
with  a  sewer  which  ran  along  the  froni  of 
the  cottages  and  thence  into  the  stream,  and 
were  approved  by  the  local  authority.  An 
action  having  been  brought  against  die  com- 
pany for  an  injunction  to  restrain  them 
from  allowing  sewage  to  flow  into  the 
stream, — Held,  that,  assuming  that  the 
cottages  were  enhanced  in  value  by  the  con- 
struction of  the  seiver,  t/ie  sewer,  being  made 
jor  the  drainage  of  Hie  cottages,  and  for  no 
other  purpose,  tnas  not  made  by  tJie  com- 
pany for  the  profit  of  their  sliareholders 
within  the  meaning  of  section  13  of  the 
Public  Health  Act,  1875,  and  that,  coiise- 
quently,  the  sev)er  vested  by  that  section  in 
the  local  authority,  and  no  injunction  could 
be  granted  against  the  company. 

Appeal  of  the  defendant  company  from 
a  decision  of  Bruce,  J.,  giving  judgment 
for  the  plaintiflT. 

The  action  was  brought  by  the  plaintiff 
against  the  defendant  company  for  an  in- 
junction to  restrain  them,  their  servants 
or  agents,  from  causing  or  allowing,  by 
direct  drainage  or  otherwise,  sewage  or 
other  foul  or  polluted  water  to  flow  or 
pass  from  their  cottages  into  Cullingworth 
Beck,  and  so  into  Harden  Beck,  into  which 
Cullingworth  Beck  flows,  so  as  to  pollute 
the  waters  thereof  and  render  them  un- 
'wholesome  and  unfit  for  use. 

The  plaintiff  was  the  owner  of  an 
estate  in  the  parish  of  Bingley,  in  the 
West  Riding  of  York,  consisting  of  pas- 
ture land  for  cattle  and  woodland  lying 

*  Corniu  Lord  Esher,  M.R.,  Lopea,  L.J.,  and 
Smith,  L.J. 


two  miles  and  a  half  on  both  sides  of  Cul- 
lingworth Beck,  and  of  a  mansion  and 
pleasure-grounds  on  the  hmks  of  Harden 
Beck. 

The  defendant  company  were  the  ownei'S 
of  land  on  the  northerly  side  of  and  nearei* 
the  source  of  Cullingwoi'th  Beck,  and  in 
or  about  the  end  of  the  year  1891  erected 
thereon  a  row  of  cottages. 

Before  erecting  them  they  laid  the  plans 
of  the  cottages  before  the  Wilsden  Local 
Board,  which  was  the  local  sanitary  au- 
thority within  the  district  of  which  their 
land  was  situate.  The  plans  shewed  that 
there  was  to  be  a  di'oin  from,  each  cottage, 
which  was  to  be  joined  to  a  drain  running 
along  the  whole  length  of  the  fronts  of  the 
cottages  and  towards  Cullingworth  Beck. 

The  local  authority  approved  the  plans. 

The  defendant  company,  in  their  state- 
ment of  defence,  pleaded  that  their  land 
was  situate  within  the  district  of  the 
Wilsden  Local  Board,  and  that  under  the 
powers  conferred  upon  them  by  the  Public 
Health  Acts  as  the  owners  of  the  land 
and  of  the  cottages  thereon,  and  with  the 
sanction  of  the  Wilsden  Local  Board  as 
the  urban  sanitary  authority  of  the  dis- 
trict, they  had  caused  and  did  cause  a 
portion  of  the  drainage  of  the  cottages  to 
be  discharged  through  drains  into  a  cer- 
tain sewer  vested  in  and  under  the  con- 
trol of  the  authoiity,  which  was  the 
grievance  complained  of. 

The  action  was  tried  at  the  Leeds 
Assizes  before  Bruce,  J.,  who  gave  judg- 
ment for  the  plaintiff  for  an  injunction. 

The  defendant  company  appealed. 

Forbes,  Q,C.,  and  C.  iV.  Atkinson,  for 
the  appellant  company. — The  drain  run- 
ning in  front  of  the  cottages  is  a  sewer,, 
within  the  meaning  of  the  word  as  defined 
by  the  4th  section  of  the  Public  Health 
Act,  1875  (1),  and  therefore  by  the  13th 

(1)  The  Public  Health  Act,  1875  (38  Sc  39 
Vict.  c.  55),  provides  by  section  4  :  "In  this 
Act,  if  not  inconsistent  with  the  context,  the 
following  words  and  expressions  have  the  mean- 
ings hereinafter  respectively  assigned  to  them  ; 
that  is  to  say,  *  Drain '  means  any  drain  of  and 
used  for  the  drainage  of  one  building  only,  or 
premises  within  the  same  curtilage,  and  made 
nierely  for  the  purpose  of  communicating  there- 
from with  a  cesspool  or  other  like  receptacle 
for  drainage,  or  with  a  sewer  into  which  the 
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section  of  that  Act  (I)  vested  in  and  is 
under  the  control  of  the  local  authority. 
Consequently,  as  soon  as  the  sewage  of 
the  cottages  passes  into  the  sewer  it 
ceases  to  be  under  the  control  of  the 
defendant  company,  and  if  it  is  after- 
wards discharged  into  the  beck,  it  is  so 
discharged  by  the  local  authority ;  and,  as- 
suming that  the  plaintiff  is  entitled  to  an 
injunction,  he  must  seek  it  against  the 
local  authority  and  not  against  the  defen- 
dant company,  against  whom  the  action 
is  wrongly  conceived.  The  13th  section 
of  the  Public  Hejilth  Act,  1875,  which 
vests  the  sewer  in  the  local  authority,  con- 
tains certain  exceptions,  but  this  sewer  is 
not  within  any  of  them.  It  was  held  in 
Bonella  v.  The  Twickenham  Local  Board 
(2)  that  a  sewer  made  by  a  land  society  in 
laying  out  roads  upon  an  estate  for  building 
purposes  is  not  a  sewer  made  by  any  per- 
son "  for  his  own  profit,"  or  by  a  company 
for  the  profit  of  the  shareholders  within 
the  meaning  of  that  section.  In  The 
Acton  Local  Board  v.  Batten  (3),  again,  it 
was  held  that  a  sewer  made  by  the  owner 
of  houses  in  a  new  street  for  the  purpose 
of  draining  his  own  as  well  as  other 
houses  is  not  a  "  sewer  "  made  for  profit 
within  the  meaning  of  the  section  ;  and  in 
the  same  case  it  was  also  said  that  the 


drainage  of  two  or  more  buildings  or  premises 
occupied  by  different  persons  is  conveyed  :  .  .  . 
*  Sewer'  includes  sewers  and  drains  of  every 
description,  except  drains  to  which  the  word 
-* drain'  interpreted  as  aforesaid  applies,  and 
except  drains  vested  in  and  under  the  con- 
trol of  any  authority  having  a  management  of 
roads  and  not  being  a  local  authority  under 
this  Act." 

Section  13:  **  All  existine  and  future  sewers 
within  the  district  of  a  local  authority,  together 
with  all  buildings,  works,  materials,  and  things 
belonging  thereto,  except — first,  sewers  made 
Tjy  any  person  for  his  own  profit  or  by  any  com- 
pany for  a  profit  of  the  shareholders ;  and, 
•secondly,  sewers  made  and  used  for  the  purpose 
of  draining,  preserving,  or  improving  land 
«nder  any  local  or  private  Act  of  Parliament,  or 
for  the  purpose  of  irrigating  land ;  and,  thirdly, 
•sewers  under  the  authority  of  any  commis- 
sioners of  sewers  appointed  by  the  Crown,  shall 
■vest  in  and  be  under  the  control  of  such  local 
authority." 

(2)  66  Law  J.  Rep.  M.C.  73 ;  57  ibid.  M.C.  1 ; 
Law  Rep.  18  Q.B.  D.  577;  ibid.  20  Q.B.  D.  63. 

(3)  54  Law  J.  Rep.  Chanc.  251 ;  Law  Rep. 
28  Ch.  D.  283. 


word  "  sewer  "  in  the  Act  should  receive 
the  largest  possible  interpretation,  and 
that  a  drain  is  a  sewer  within  the  mean- 
ing of  the  section  when  more  than  one 
house  has  been  connected  with  it.  The 
defendant  company,  therefore,  cannot 
control  the  sewage  after  it  passes  into  the 
sewer,  and  would  be  trespassers  if  they 
attempted  to  do  so. 

[They  also  referred  to  the  proviso  to  the 
3rd  section  of  the  Rivers  Pollution  Pre- 
vention Act,  1876  (39  &  40  Vict.  c.  75), 
which  enacts  that  a  person  other  than  a 
sanitary  authority  shall  not  be  guilty  of 
an  offence  under  the  section,  in  respect  of 
the  passing  of  sewage  matter  into  a  stream 
along  a  drain  communicating  with  any 
sewer  belonging  to  or  under  the  control 
of  any  sanitary  authority,  for  so  doing.] 

Tindal  Atkinson,  Q,0.,  and  Ker^w, 
for  the  respondent,  argued  that  the  sewer 
was  made  by  the  defendant  company  fcx* 
the  profit  of  their  shareholders,  and  that 
the  plans  submitted  to  the  local  authority 
only  shewed  connections  with  the  rowi 
drains,  and  that  the  local  authority  never 
sanctioned  the  discharge  of  the  sewage  of 
the  cottages  into  the  sewer. 

Forbes^  Q^C,  in  reply. 

Cur.  adv.  wU. 

The  following  judgment  was  delivered 
(on  May  16)  by 

Lord  Esher,  M.R. — In  this  case  the 
plaintiff  has  brought  an  action  against 
the  defendant  company  asking  for  an  in- 
junction to  restrain  the  defendants,  their 
servants  or  agents,  from  causing  or  allow- 
ing by  direct  drainage  or  otherwise  sewage 
or  other  foul  or  polluted  water  to  flow  or 
pass  fix>m  their  cottages  into  Cullingworth 
Beck  so  as  to  pollute  the  waters  thereof 
and  render  them  unwholesome  or  unfit 
for  use  to  the  injury  of  the  plaintiff!  The 
plaintiff  also  asks  for  damages,  but  neither 
at  the  trial  nor  in  the  Court  was  this 
claim  pressed.  The  real  question,  there- 
fore, is  whether  Mr.  Justice  Bruce  ought 
to  have  granted  the  injunction  which  he 
did.  That  question  must  depend  largely 
upon  the  facts  of  the  case.  When  the  fiicte 
have  been  ascertained,  both  those  which 
were  directly  proved  and  those  which  are 
to  be  reasonably  inferred,  then  there  will 
be  the  question  of  law  as  to  whether  upon 
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"those  facts  the  learned  Judge  ought  to 
have  granted  an  injunction, 

]S^ow  there  has  been  considerable  dis- 
cussion as  to  what  facts  were  proved.  I 
will  state  how  the  matter  seems  to  me  to 
stand.  The  defendant  company,  being  the 
owners  of  land  near  this  stream,  built 
upon  their  land  a  row  of  cottages.  Before 
they  built  them  they  laid  the  plans  of  the 
cottages  before  the  local  sanitary  authority. 
We  saw  the  plans,  and  they  had  been 
aifirmed  by,  and  had  the  signature  of  the 
proper  officer  of,  the  local  authority.  One 
plan  shewed  that  there  was  to  be  a  drain 
from  each  cottage,  and,  although  the  lines 
representing  these  drains  did  not  touch 
another  long  line,  yet  any  one  accustomed 
to  plans  would  infer  that  they  were  to  be 
joined  to  it.  The  long  Une  represented  in 
ordinary  language  a  long  drain,  and  the 
plans,  in  my  judgment,  shewed  that  each 
drain  from  each  cottage  would  be  joined 
to  that  long  drain.  The  long  drain  went 
along  the  whole  length  of  the  fronts  of  the 
cottages,  and  the  plan  further  shewed 
that  it  went  towards,  although  not  directly 
towards,  the  beck.  Again,  the  line  did 
not  actually  touch  the  beck,  but  any  one 
accustomed  to  plans  would  see  at  once 
that  the  drain  was  going  to  be  carried 
into  the  beck.  It  is  too  hypercritical  to 
say  that  where  the  lines  upon  a  plan 
representing  drains  do  not  actually  touch 
a  line  representing  a  stream  they  do  not 
shew  that  the  drains  they  represent  are 
going  to  be  carried  there. 

The  local  authority,  therefore,  approved 
this  system  of  draining  the  cottages.  The 
question  then  arises  as  to  what  is  the 
result  of  this  state  of  the  facts — that  is, 
of  the  building  of  these  two  kinds  of 
drains  by  the  defendants  upon  their  own 
land,  and  of  the  approval  of  them  by  the 
local  authority.  This  question  depends 
upon  the  Public  Health  Act,  1875. 

In  the  first  place,  we  must  see  what 
these  two  kinds  of  drains,  as,  using  or- 
dinary language,  we  have  called  them,  are 
within  the  meaning  of  that  statute.  The 
di-ains  from  the  cottages  are  "  drains,"  for 
by  section  4  of  the  Public  Health  Act, 
1875,  "  *  di-ain '  means  any  drain  of  and 
used  for  the  drainage  of  one  building  only, 
or  premises  within  the  same  curtilage,  and 
made  merely  for  the  purpose  of  communi- 
VoL,  62.— Q.B. 


eating  therefrom  with  a  cesspool  or  other 
like  receptacle  for  drainage,  or  with  a 
sewer  into  which  the  drainage,  of  two  or 
more  buildings  or  premises  occupied  by 
different  persons  is  conveyed."  By  the 
same  section  "  *  sewer  *  includes  sewers 
and  diuins  of  every  description,  except 
drains  to  which  the  word  *  drain  *  inter- 
preted as  afoi'esaid  applies."  The  long 
drain  is  not  one  to  which  the  word  "  drain  " 
applies,  because  it  is  used  for  the  dnunage 
of  more  than  one  building ;  therefore  it 
is  a  sewer  within  the  meaning  of  the  Act. 
What,  then,  is  the  effect  of  this  state 
of  things  ]  This  depends  upon  the  true 
construction  of  the  13th  section  of  the 
Act.  That  section  provides  that  "all 
existing  and  futui-e  sewers  within  the  dis- 
trict of  a  local  authority,  together  with 
all  buildings,  works,  materials,  and  things 
belonging  thereto,  except,  first,  sewers 
made  by  any  person  for  his  own  profit,  or 
by  any  company  for  the  profit  of  the 
shareholdei*s ;  and,  secondly,  sewers  made 
and  used  for  the  purpose  of  draining,  pre- 
serving, or  improving  land  under  any  local 
or  private  Act  of  Parliament,  or  for  the 
purpose  of  irrigating  land  ;  and,  thirdly, 
sewers  under  the  authority  of  any  com- 
missioners of  sewers  appointed  by  the 
Crown,  shall  vest  in  and  be  under  the 
control  of  such  local  authority."  The 
question  of  law  raised  in  this  case  is,  whe- 
ther this  sewer  comes  within  the  meaning 
of  the  first  exception.  The  sewer  was 
made  by  the  company  for  the  purpose  of 
draining  the  cottages,  and  for  no  other 
purpase.  Is  it  a  sewer  made  by  the  com- 
pany "  for  the  pi-ofit  of  the  shareholders" 
within  the  meaning  of  the  section  %  It  is 
said  that  it  is,  because  it  enhanced  the 
value  of  the  cottages,  and  because  they 
would  both  sell  and  let  for  more  in  conse- 
quence of  the  construction  of  the  sewer. 
Both  of  the  assertions  may  be  open  to  doubt. 
It  is  a  question  whether,  in  the  neigh- 
bourhood of  large  manufacturing  works, 
the  sewering  of  the  workmen's  cottages 
would  make  any  difference  in  their  value. 
But  assume  that  they  would  sell  or  let  for 
more.  Does  that  cause  the  sewer  to  have 
been  "  made  for  profit  "  ]  If  it  does,  every 
house  which  drains  into  a  sewer  is  in  that 
predicament.  If  we  once  a.ssume  that  a 
house  which  drains  into  a  sewer  will  fetch  a 
3  Q 
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higher  rent  or  price  than  one  which  does 
not,  then  every  sewer  draining  such  a 
house  is  within  the  exception  and  beyond 
the  control  of  the  local  authority.  If  that 
were  so,  local  authorities  would  be  able  to 
say  to  owners  of  houses  in  such  circum- 
stances as  the  present,  "  You  have  made 
a  sewer,  which  is  perfectly  good,  and 
drains  your  houses  as  well  as  it  is 
possible  to  drain  them,  but  the  sewer  Ls 
not  under  our  control,  and  therefore  you 
must  make  another  sewer,  built  in  the  same 
way  in  every  respect,  and  if  you  will  not 
build  it,  we  will,  and  charge  you  with  the 
cost."  Does  not  a  construction  which  has 
this  effect  reduce  the  Act  of  Parliament 
to  an  absurdity  ?  It  seems  to  me  that  it 
does,  and  consequently  that  this  is  not  the 
true  construction  of  the  Act.  We  must 
say,  therefore,  that  where  a  sewer  is  made 
for  the  purpose  of  draining  several  hous&s, 
and  for  no  other  purpose,  and  is  acceded 
to  by  the  local  authority,  it  is  not  within 
the  exception.  If  it  is  not  within  the 
exception,  it  is  within  the  substantive 
part  of  the  section,  and  is  vested  in  and 
under  the  control  of  the  local  authority, 
although  it  is  made  by  the  owner. 

The  result  of  the  matter  is  that,  the 
moment  any  sewage  goes  through  one  of 
the  cottage  drains  and  into  the  sewer,  the 
defendant  company  lose  all  control  over  it. 
They  have  no  longer  the  power  to  stop  it 
from  going  into  the  stream  or  to  divert 
it.  That  being  so,  this  Court  cannot  order 
them  to  do  a  thing  which  if  they  did  they 
would  be  trespassers  against  the  local  autho- 
rity .  Upon  the  fieicts,  therefore,  which  were 
established,  those  which  were  found  and 
those  which  are  reasonably  to  be  inferred 
therefrom,  the  learned  Judge  ought,  in  my 
judgment,  to  have  decided  that,  applying 
section  13  of  the  Public  Health  Act,  1875, 
to  them,  the  section  made  it  impossible  for 
him  to  grant  an  injunction  to  the  plaintiff. 
I  think  that  judgment  ought  to  have  been 
given  for  the  defendant  company,  and  that 
this  appeal  must  be  allowed. 

The  following  judgments  were  read  : 
Lopes,  L.J. — It  is  admitted  that  the 
injunction  granted  in  this  cjise  is  right,  if 
the  plaintiff  has  any  cause  of  action  against 
the  defendants;  but  it  is  said  that  the 
defendants  are  not  liable. 


The  plaintiff  is  owner  of  lands  on  both 
sides  of  the  Culling  worth  Beck.  The  de- 
fendants have  erected  sixty-nine  cottages 
on  lands  of  theirs  near  the  beck,  and  con- 
structed the  drains  of  the  cottages  in  such 
a  manner  as  to  drain  sewage  from  the 
cottages  into  the  beck,  whereby  the  water 
of  the  beck  is  polluted  and  the  plaintiff 
as  riparian  owner  injured. 

So  far  a  strong  prima  fade  case  is  made 
against  the  defendants  both  at  common 
law  and  under  section  3  of  the  Rivers 
Pollution  Act,  1876,  which  says:  "  Every 
person  who  causes  to  fall  or  flow,  or 
knowingly  permits  to  fia.ll  or  to  be  carried 
into  any  stream  any  solid  or  liquid  sewage 
matter,  shall  (subject  as  in  this  Act  men- 
tioned) be  deemed  to  have  committed  an 
offence  against  this  Act."  The  defendants 
relied  on  the  last  paragraph  of  this  sec- 
tion, which  is  as  follows :  "  A  person 
other  than  a  sanitary  authority  shall  not 
be  guilty  of  an  offence  under  this  section 
in  respect  of  the  passing  of  sewage  matter 
into  a  stream  along  a  drain  communica- 
ting with  any  sewer  belonging  to  or  under 
the  control  of  any  sanitary  authority,  pro- 
vided he  has  the  sanction  of  the  sanitary 
authority  for  so  doing."  They  said  that 
the  sewage  matter  complained  of  passed 
along  a  drain  communicating  with  a  sewer 
belonging  to  and  under  the  control  of  the 
sanitary  authority  of  the  district,  and  that 
they  had  the  sanction  of  the  sanitary 
authority  for  its  so  doing. 

I  think  that  this  was  made  out.  The 
plans  had  been  approved  by  the  sanitary 
authority.  Those  plans  clearly  indicated 
the  nature  and  direction  of  the  drainage, 
and  I  doubt  not  that  all  that  was  done  was 
done  under  the  supervision  and  with  the 
knowledge  of  the  surveyor  of  the  authority, 
and  the  sewage  passed  along  a  drain  used 
for  the  drainage  of  more  than  one  building, 
and  which  was  therefore  within  the  defi- 
nition of  "  sewer  "  contained  in  the  defini- 
tion section  of  the  Public  Health  Act, 
1876. 

Section  13  of  that  Act  says:  "AH 
existing  and  future  sewers  within  the 
district  of  a  local  authority,  together  with 
all  buildings,  works,  materials,  and  things 
belonging  thereto,  shall  vest  in  and  be 
under  the  control  of  the  local  authority, 
except,"   amongst  other  sewers,  "sew^ 
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made  by  any  person  for  his  own  profit,  or 
by  any  company  for  the  profit  of  the  share- 
holders," 

The  plaintiff  contended  that  the  sewer 
in  question  was  made  by  the  defendant 
company  for  their  own  profit  or  for  the 
profit  of  their  shareholders. 

This  is  the  material  question  in  this 
case.  I  am  of  opinion  that  the  sewer  was 
not  made  by  the  company  for  their  own 
profit  or  for  the  profit  of  their  share- 
holders. 

A  sewer  made  for  profit,  in  my  opinion, 
means  not  a  sewer  made  for  the  mere 
purpose  of  drainage,  not  a  sewer  made  for 
the  mere  purpose  of  discharging  matter 
not  to  be  in  any  w^ay  utiHsed,  but  which 
it  is  essential  to  get  rid  of  for  sanitary 
purposes ;  but  a  sewer  made  for  the  pur- 
pose of  realising  a  profit  above  and  beyond 
and  independently  of  any  sanitary  pur- 
pose, such,  for  instance,  as  a  sewer  made 
to  collect  feculent  matter  with  a  view  of 
utilising  it  for  manure,  or  a  sewer  made 
for  the  pui'pose  of  carrying  away  surfiace 
or  other  water,  and  using  it  for  irriga- 
tion. 

It  was  said  that  all  drainage  to  build- 
ings was  made  for  profit,  because  the 
value  of  the  buildings  was  enhanced 
thereby.  Such  a  construction  would  make 
it  almost  impossible  for  any  sewer  to  vest 
in  the  local  authority,  because  all  buildings 
must  have  as  a  necessary  incident  of  their 
existence  drainage  attached  to  them,  and 
section  13  of  the  Public  Health  Act,  1875, 
would  be  almost  a  nullity.  More  cases 
would  fitll  within  the  exception  than 
within  the  rule. 

I  presume  the  Legislature  thought 
that  all  sewers  dealing  with  mere  drain- 
age, and  disposing  of  it  for  mere  sanitary 
purposes,  ought  to  vest  in  and  be  under 
the  control  of  the  sanitary  authority,  and 
be  maintained  at  the  expense  of  the  rate- 
payers, but  directly  a  sewer  was  made  for 
the  profit  of  the  individuals  or  individual, 
such  a  biu'den  ought  not  to  rest  upon  the 
ratepayers  at  large. 

The  Public  Health  Act,  1876,  was  "  an 
Act  for  consolidating  and  amending  the 
Acts  relating  to  public  health,"  and  had 
nothing  to  do  with  private  enterprise. 

The   same  construction  was  put  upon 


the  words  "sewer  made  for  profit"  by 
Lord  Justice  Kay  in  the  case  of  The 
Acton  Local  Board  v.  Batten  (3),  with 
which  case  I  entirely  agree. 

It  was  also  the  view  adopted  by  the 
Divisional  Court  in  Bonella  v.  The  Tttnc- 
kenham  Board  of  Health  (2),  a  case  subse- 
quently aflirmed  in  the  Appeal  Court  (2). 
Lord  Esher  there  says :  "  We  are  of 
opinion  that  that  sewer  (a  sewer  made  by 
the  owners  of  a  building  estate  for  the 
drainage  of  their  houses  in  the  street)  did 
not  come  within  the  exception  in  section 
43  of  the  Public  Health  Act,  1848,  or  that 
in  section  13  of  the  present  Act " — ^that 
is,  the  Public  Health  Act,  1875— "not 
being  a  sewer  made  by  any  person  for  his 
own  profit  or  any  company  for  the  profit 
of  their  shareholders." 

I  am  unable  to  distinguish  that  case 
fix)m  the  one  before  me.  No  injunction 
in  these  circumstances  can  go  against  the 
defendants. 

Smith,  L.J. — The  plaintiff'  is  a  riparian 
owner  upon  the  CuUingworth  Beck,  and 
the  defendants  are  a  building  society,  who 
have  recently  built  sixty-nine  cottages  for 
mill-hands,  together  with  a  sewer,  which 
passes  down  Pai-k  Side  Road  and  Victoria 
Street  into  the  beck.  Into  this  sewer  the 
defendants  pass  the  sewage  from  their 
cottages  by  means  of  house-drains,  and 
thence  it  passes  down  the  sewer  into  the 
beck. 

The  plaintiff  seeks  an  injunction  to 
restrain  the  defendants  from  passing  the 
sewage  into  this  sewer  and  thence  into  the 
beck.  There  was  a  claim  for  nominal 
damages  for  the  past,  but  this  was  not 
insisted  upon. 

The  defendants,  in  answer,  allege  that 
the  sewer  is  not  their  property  ;  that  it  is 
vested  in  the  Wilsden  local  authority  by 
section  13  of  the  Public  Health  Act, 
1875  (38  &  39  Yict.  c.  55  ;  that  by  sec- 
tion 2 1  of  the  Act  they  are  entitled  to 
di-ain  their  cottages  into  the  sewer ;  and 
that  section  3  of  the  Pollution  of  Rivers 
Prevention  Act,  1876,  does  not  apply  to 
them,  because  they  have  the  sanction  of 
the  local  authority  for  doing  what  they 
have  done,  which  distinguishes  this  case 
from  that  of  The  Kirkheaton  Local  Board 
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V.  Ainaley  (4),  in  which  case  the  defen- 
dant had  obtained  no  such  sanction. 

It  appears  to  me  that,  if  the  sewer  be 
vested  in  the  local  authority,  and  the  de- 
fendants have  the  sanction  of  that  autho- 
rity to  do  what  they  have  done,  this  action 
is  not  maintainable  against  them  ;  for  if  it 
were,  every  householder  whose  house  is 
drained  into  a  sewer  which  is  vested  in 
and  is  under  the  control  of  a  local  autho- 
rity would  be  liable  to  be  proceeded 
against  for  what  that  authority  might  do 
with  the  sewage  which  flowed  out  of  the 
mouth  of  the  sewer,  although  the  house- 
holder is  unable  to  direct  as  to  how  and 
in  what  way  such  sewage  is  to  be  dealt 
with.  It  is  immaterial  who  originally 
constructed .  the  sewer.  When  once  the 
sewer  has  vasted  in  the  local  authority, 
they  are  the  persons  liable  for  injury 
caused  by  the  effluent  from  the  sewer,  and 
not  the  persons  who  drain  into  the  sewer, 
as  they  are  entitled  to  do  by  reason  of  the 
provisions  of  the  Public  Health  Act, 
1875. 

Section  13  of  the  Act  of  1875  enacts 
that  "  all  existing  and  future  sewers 
within  the  district  of  a  local  authority 
....  except,"  amongst  others,  "  sewers 
made  by  any  person  for  his  own  profit, 
and  by  any  company  for  the  profit  of  the 
shareholders,  shall  vest  in  and  be  under 
the  control  of  such  local  authority."  Now 
what  is  the  meaning  of  this  exception  % 
It  is  not  disputed  that  but  for  this  excep- 
tion this  sewer  would  have  vested  in  the 
local  authority.  The  making  of  a  sewer 
by  a  person  wherein  to  drain  his  houses 
might  well  be  said  to  be  for  his  own  use 
or  for  his  own  benefit  or  advantage. 
But  these  are  not  the  words.  They  are 
"  a  sewer  made  for  his  own  profit." 

It  seems  to  me  that  the  true  meaning 
of  these  words  is  "  a  sewer  out  of  which 
profit  can  be  made  by  the  person  making 
it,"  and  that  the  feict  that  a  house  may 
become  enhanced  in  value  by  reason  of 
having  a  sewer  instead  of  a  cesspool  into 
which  to  drain  is  not  the  true  reading  of 
this  exception.  Baron  Huddleston,  in 
the  case  of  BoneUa  v.  The  Twickenham 
Local  Board  of  Health  (2),  gave,  by  way 

(4)  Law  Rep.  [1892]  2  Q.B.  274. 


of  example  as  to  what  he  thought  would 
be  a  sewer  made  by  a  person  for  his  own 
profit,  the  case  of  a  person  making  a 
sewer  for  the  puipose  of  collecting  and 
conveying  sewage  to  his  sewage  ferm,  or 
for  the  pui'pose  of  collecting  and  convey- 
ing sewage  to  be  converted  into  manure 
at  some  particular  place. 

I  will  give  an  instance.  It  will  be 
noticed  that  a  sewer  need  not  necessarily 
convey  sewage  matter  to  constitute  it  a 
sewer.  It  would  be  none  the  less  a  s^wer 
within  the  Act  of  1875  if  it  conveyed 
rain  or  surface-water.  The  draining  off 
of  rain  or  surface-water  collected  from 
different  premises  by  different  feeders 
into  one  main  drain  would  constitute  the 
main  drain  a  sewer  within  the  meaning  of 
the  Act.  In  some  manufacturing  districts 
this  is  done,  and  the  water  so  collected  is 
passed  on  and  distributed,  upon  payment, 
amongst  different  receivers.  A  sewrer 
made  for  this  purpose  would,  in  my  opi- 
nion, be  within  the  exception. 

It  is,  however,  not  necessary  to  specu- 
late as  to  what  would  or  would  not  be  a 
sewer  made  by  a  person  for  his  own 
profit,  for  I  am  clearly  of  opinion  that  a 
sewer  made  merely  for  the  pm-pose  of 
draining  premises,  and  for  no  other  pur- 
pose, as  in  the  present  case,  is  not  a 
sewer  made  for  profit  within  the  meaning 
of  the  exception,  first,  because  it  does 
not  come  within  the  ordinary  meaning  of 
the  terms  used ;  and,  secondly,  because,  as 
wa«  pointed  out  by  Mr.  Justice  Kay  in 
The  Acton  Local  Board  v.  Batten  (3),  and 
by  Lord  Justice  Fry  in  BoneUa  v.  The 
Twickenham  Local  Board  of  Health  (2),  if 
it  did,  the  exception  would  in  reality  eat 
up  the  rule.  Lord  Esher,  in  that  case, 
held  that  a  sewer  made  for  the  purpase 
of  draining  houses  in  a  street  was  not 
within  the  exception,  and  in  this  1  a^- 
This  case,  I  should  remark,  was  not  cited 
to  my  brother  Bruce,  though  the  case  of 
The  Acton  Local  Board  v.  Batten  (3)  was, 
and  was  attempted  to  be  distinguished. 
In  my  judgment,  this  sewer  is  not  within 
the  exception,  and,  consequently,  did  vest 
in  the  local  authority. 

As  to  whether  the  defendants  had  the 
sanction  of  the  local  authority  for  doing 
what  they  did,   matters  stand  thiis :  It 


Digitized  by 


Google 


Vol..  62.] 


MICHAELMAS   1892  to  MICHAELMAS   1893. 


485 


Ferrand  v.  Hallca  La/nd  and  Building  Co,^  App, 


•wiis  proved  that  the  defendants  submitted 
plans  to  the  local  authority,  that  those 
plans  shewed  the  proposed  sewer  running 
down  the  centre  of  Park  Side  Road  and 
Victoria  Street,  and  that  some  drainage 
cominimications  were  to  be  made  from  the 
proposed  cottages  to  the  sewer,  and  that 
these  plans  were  signed  by  the  chairman 
of  the  local  authority,  and  were  passed  by 
the  board  approving  of  the  plans. 

It  was  not  disputed  by  Mr.  Atkinson, 
for  the  plaintiff — and,  indeed,  if  not  ad- 
mitted, it  is  clear  that  the  proposed  new 
sewer  as  set  out  upon  the  approved  ground- 
plan  shewed  that  this  sewer  was  to 
debouch,  as  it  in  fact  does,  into  Culling- 
worth  Beck ;  and  I  cannot  doubt,  taking 
the  elevation  plans  (also  approved)  in  con- 
junction with  this  ground-plan,  that  the 
true  inference  is  that  the  local  authority 
sanctioned  the  defendants  draining  their 
houses  into  the  proposed  new  sewer,  and 
that  the  suggestion  now  made  by  the 
plaintiff  that  the  local  authority  thought 
that  the  houses  were  going  to  be  drained 
into  cesspools  is  without  foundation,  for, 
if  so,  why  was  the  sewer  to  be  made  ? 

The  local  authority  sanctioned  the 
-sewer  which  has  been  made,  and  it  is  not 
true  to  say  that  they  did  not  know  what 
the  sewer  was  for  when  they  sanctioned 
it.  Section  3  of  the  Pollution  of  Rivers 
Prevention  Act  does  not  therefore  apply 
to  the  defendants. 

The  plaintiff,  in  my  opinion,  has  sued 
the  wrong  defendants. 

In  my  judgment,  for  the  reasons  above, 
this  appeal  must  be  allowed,  and  judg- 
noient  entered  for  the  defendants,  with 
<x)sts  here  and  below. 


Solicitors — Wrensted  &  Sharp,  agents  for  Robin- 
son, Scott  &  Holmes,  Bradford,  for  plaintiffs ; 
Brook,  Freeman  &  Batley,  for  defendant 
company. 


[IN  THE   COURT   OF  APPEAL.] 
1893       ('^^^    ^'^'    GOBAIN,   CHANNY    AND 

ivr    '  si   )    cirey    company    v,    hoyer- 
^^      '  (   mann's  agency.* 

Practice — Jurisdiction — Service  of  Writ 
of  SiL7mno7i8 — Foreigner  resident  out  of 
Jurisdiction — Business  carried  on  alone 
uyiihin  the  Jurisdiction — Order  XLVIII, 
A.  rule  11. 

The  provisions  of  Order  XLVIIL  A. 
rule  11  do  not  apply  to  the  case  of  a 
foreigner^  resident  and  domiciled  abroad, 
who  carries  on  business  by  himself  in  the 
name  of  a  firm  vnthin  the  jurisdiction  ;  and 
a  lorit  of  summons  cannot  be  served  on  him, 
under  rule  3,  by  service  at  the  principal 
place  of  bu^siness  vnthin  the  jurisdiction 
upon  the  person  having  at  Hie  time  of  ser- 
vice the  control  or  management  of  the 
busifiess  there, 

Russell  v.  Cambefort  &  Co.  (58  Law  J. 
Rep.  Q.B.  498;  Law  Rep.  23  Q.B.  D. 
b2^)followed. 

Appeal  from  the  order  of  a  Divisional 
Court  affirming  a  decision  of  the  Judge  at 
chambers,  setting  aside  service  of  the  writ 
of  summons  in  the  action. 

The  plaintiffs,  who  were  a  French  firm 
carrying  on  business  as  chemical  manu- 
facturers in  Paris,  brought  the  action 
against  the  defendant  Hoyermann,  who 
was  a  German  carrying  on  business  as  a 
chemical  manufacturer  in  Hanover,  and 
having  an  office  or  dep6t  at  Mark  Lane 
in  London  under  the  name  of  Hoyer- 
mann^s  Agency,  to  recover  damages  for 
the  non-delivery  of  goods  under  a  con- 
tract. The  contract  was  negotiated  in 
Paris,  but  signed  on  behalf  of  the  defen- 
dant in  London,  and  under  it  the  defen- 
dant was  to  manufacture  and  deliver  to 
the  plaintiffs  at  Valencia  in  Spain  400 
tons  of  sulphate  of  ammonia.  The  plain- 
tiffs served  the  writ  on  one  Wiskemann, 
who  was  the  defendant's  agent  and 
manager  of  the  office  or  dep6t  in  London. 
The  service  of  the  writ  was  set  aside  by 
the  Judge  at  chambers. 

The  Divisional  Court  (Wills,  J.,  and 
Charles,  J.)  affirmed  the  decision  of  the 
learned  Judge. 

The  plaintiffs  appealed. 

*  Cora/ni  Lord  Esher,  M.B.,  and  Smith,  L.J. 
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VenneUy  for  the  plaintiffs.  —  Order 
XLYIII.  A.  (1)  applies  to  foreigners 
resident  abroad,  provided  that  they  carry 
on  business  within  the  jurisdiction.  The 
judgment  of  the  Divisional  Court  in 
Grant  v.  Anderson  <Sj  Co.  (2)  is  against 
the  plaintiffs;  but  the  point  was  left 
open  by  the  Court  of  Appeal,  which 
held  that  the  defendants  there  did  not 
in  fact  cany  on  business  within  the 
jurisdiction.  The  decision  of  the  Court 
below  in  Grant  v.  Anderson  dc  Co.  (2) 
was  wrong  \  it  followed  Russell  v.  Cambe- 
fort  db  Co.  (3),  which  was  decided  on 
Order  IX.  rule  6,  of  the  Rules  of  the 
Supreme  Court,  1883,  which  is  reproduced 
in  the  present  Order  XLYIII.  A.  rule  3. 
But  Order  XLVIII.  A.  rule  1,  which  has 
been  substituted  for  the  old  Order  XYI. 
rule  14,  now  contains  the  additional  words, 
"carrying  on  business  within  the  jurisdic- 
tion." The  words  of  the  rule  are  as 
general  as  they  can  be,  and  are  large 
enough  to  include  the  case  of  a  foreigner 
resident  abroad  and  carrying  on  business 
within  the  jurisdiction.  The  alteration 
in  the  language  of  the  rule  does  away 
with  the  application  of  RusseU  v.  Cambe- 

(1)  Order  XLVIII.  A.  rule  1:  "Any  two  or 
more  persons  claiming  or  being  liable  as  co- 
partners, and  carrying  on  business  within  the 
jurisdiction,  may  sue  or  be  sued  in  the  name  of 
the  respective  firms,  if  any,  of  which  such  per- 
sons were  co-partners  at  the  time  of  the  accru- 
ing of  the  cause  of  action.  .  .  ." 

Rule  3  :  "  Where  persons  are  sued  as  partners 
in  the  name  of  their  firm  under  rule  1,  the  writ 
shall  be  served  either  upon  any  one  or  more  of 
the  partners,  or  at  the  principal  place,  within 
the  jurisdiction,  of  the  business  of  the  partner- 
ship, upon  any  person  having  at  the  time  of 
service  the  control  or  management  of  the  part- 
nership business  there ;  and,  subject  to  these 
rules,  such  service  shall  be  deemed  good  service 
upon  the  firm  so  sued,  whether  any  of  the 
members  thereof  are  out  of  the  jurisdiction  or 
not,  and  no  leave  to  issue  a  writ  against  them 
shall  be  necessary.  .  .  ." 

Rule  11 :  "Any  person  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other 
than  his  own  name  may  be  sued  in  such  name 
or  style  as  if  it  were  a  firm  name  ;  and,  so  far 
as  the  nature  of  the  case  will  permit,  all  rules 
relating  to  proceedings  against  firms  shall 
apply." 

(2)  61  Law  J.  Rep.  Q.B.  107;  Law  Rep.  [1892] 
1  Q.B.  108. 

(.S)  58  Law  J.  Rep.  Q.B.  498 ;  Law  Rep. 
23  Q.B.  D.  526. 


fort  <t  Co.  (3),  and  although  (fNeiU  v. 
Clason  (4)  was  overruled  in  that  case,  it 
is  now  good  law,  and  is  like  the  present 
case,  because  there  was  only  one  person, 
a  foreigner,  there.  The  introduction  of 
the  words  **  carrying  on  business  within 
the  jurisdiction "  into  rule  1  of  Order 
XLVIII.  A.  restores  the  law  as  it  was 
before  the  decision  in  The  Western  Xaiional 
Bank  of  the  City  of  New  York  t.  Pertz, 
Triana  da  Co,  (5).  But  even  if  the  case 
is  not  within  rule  1,  it  is  within  rule  11 
of  Order  XLVIII.  A.  Rule  1  shews  the 
object  with  which  the  Order  was  made, 
and  the  whole  of  the  subsequent  rules  are 
governed  by  the  provisions  of  rule  1. 

[Lord  Esheb,  M.R. — The  words  added 
to  rule  1  were  introduced  for  the  purpose 
of  getting  at  the  assets  of  the  linn 
within  the  jurisdiction,  and  not  at  the 
assets  of  individual  members  of  the 
firm.  If  that  is  so,  then  the  altera- 
tion in  rule  1  does  not  affect  rule 
11.  If  the  plaintiffe'  contention  were 
correct,  a  single  foreigner  would  be  liable 
to  a  greater  extent  than  a  foreign  firm, 
because  the  latter  would  be  liable  only  to 
the  extent  of  the  assets  of  the  firm,  where- 
as the  former  would  be  liable  to  the 
extent  of  the  whole  of  his  assets.] 

[Shepherd  v.  Hirsch,  Pritchard  <L'  Co. 
(6),  PoUexfen  v.  Sibson  (7),  and  Hagg^ 
V.  The  Comptoir  d!Escompte  de  Paris  (8) 
were  also  referred  to.] 

Scrutton,  for  the  defendant.— The  de- 
fendant Hoyermann  is  a  manufacturer 
in  Hanover ;  if  he  had  been  a  manu- 
facturer in  this  country,  but  did  not  re- 
side here,  then  it  is  clear  he  could  not  be 
sei'ved ;  but  the  contention  on  behalf  of 
the  plaintiffs  is,  in  effect,  that  if  a  foreigner 
adds  to  his  own  name  the  words  "  Agency 
or  "  <fe  Co.,"  he  could  be  served.  Order 
XLVIII.  A.  rule  3  is  practically  a  repro- 
duction of  Order  IX.  rule  6  of  the  Rules 
of  the  Supreme  Court,  1883.  The  ody 
alteration   is  the  addition  of  the  words 

(4)  46  Law  J.  Rep.  Q.B.  191. 

(5)  60  Law  J.  Rep.  Q.B.  272;  Law  ««P- 
[1891]  1  Q.B.  304.  „     ., 

(6)  69  Law  J.  Rep.  Chanc.  819;  Law  Rep** 
Ch.  D.  231.  „     ,ft 

(7)  66  Law  J.  Rep.  Q.B.  294  ;  L»w  ^ep.  i'> 
Q.B.  D.  792.  ^     ^, 

(8)  68  Law  J.  Rep.  Q.B,  508;  LawBep-* 
Q.B.  D.  619. 
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**  whether  any  of  the  members  thereof 
are   out  of  the  jurisdiction  or  not "  after 
the   words  "  subject  to  these  rules,  such 
service  shall  be  deemed  good  service  upon 
the  firm  so  sued  " ;  and  those  words  were 
introduced   to   meet  the    conflict   which 
existed  between  the  decisions  in  The  In- 
digo Company  v.  OgUvy  (9)  and  Lyaaght 
V.  Clarke  (10).     This  case  is  not  within 
Order  XI.  rule  1  (e),  because  there  is  no 
breach  of  a  contract  which  according  to 
the  terms  thereof  ought  to  be  performed 
within  the  jurisdiction.     It  does  not  come 
within  any  rule  at  all.     It  is  not  within 
Order  XLVIII.  A.  rule  11,  because  the 
defendant   is  a   foreigner;    that   rule   is 
almost  identical  with  the  old  Order  IX. 
rule  7,  the  only  material  alteration  being 
the  words  "  in  a  name  or  style  other  than 
his  own,"  and  it  is  clear  that  the  defen- 
dant would  not  have  come  within  the  old 
rule.      RvMeU    v.   Camhefort  <k  Go,  (3) 
has,  since  the   new  rule,  been  followed 
by  the  Court  of  Appeal  in  T%e  Western 
Bamk  of  the  City  of  New  York  v.  PereZy 
Triana  <it  Co,  (5)  and  Heiiiemann  d;  Go, 
V.  Hale  ik  Co,  (11),  and  by  the  Divisional 
Court  in  Grcmt  v.  Anderson  <k  Co,  (2)  and 
Bemalea  v.  The  New  York  Herald  (12). 
On   the  other  hand,  the   only  decisions 
where  a  single  foreigner  was  before  the 
Court    were  C Neils  v.   Clason   (4)   and 
Shepherd  v.  Hirsch,  Pritchard  dh  Go.  (6). 
The    defendant    is    not    within    Order 
XLVIII.  A.  rule  1  at  all ;  if  he  is  within 
any  rule  it  can  only  be  rule  11,  but  the 
words  at  the  end  of  that  rule,  "  and  so 
far  as  the  nature  of  the  case  will  permit, 
all  rules  relating  to  proceedings  against 
firms  shall  apply,"  distinctly  exclude  this 
case.     Rule  11  is  in  no  way  affected  or 
modified  by  rule  1. 
Vennell  replied. 

Lord  Esher,  M.R. — In  this  case  a 
contract  was  made  between  two  sets  of 
foreigners.  It  does  not  cleai'ly  appear 
whether  the  plaintiffs  carry  on  busincvss 
in  England  at  all,  but  it  has  been  made 
out  that  the  defendant  carries  on  business 

(9)  Law  Rep.  [1891]  2  Ch.  31. 

(10)  Law  Rep.  [1891]  1  Q.B.  552. 

(11)  60  Law  J.  Rep.  Q.B.  650;  Law  Rep. 
[1891]  2  Q.B.  83. 

(12)  A7itey  p.  386. 


in  England.  He  is  a  manufacturer  of 
chemicals  in  Grermany,  but  that  business 
of  manufacturing  chemicals  is  for  the 
purpose  of  selling  them,  and  he  has  an 
office  in  England  where  he  makes  con- 
tracts for  their  sale.  It  appears  from  the 
affidavits  that  the  defendant's  agent  here 
makes  the  contracts  for  him  without  le- 
ferring  them  to  him ;  and  if  that  be  true, 
then  the  defendant  probably  carries  on 
the  best  part  of  his  business  in  England. 
But  the  defendant  is  the  sole  owner  of 
that  business ;  he  is  a  foreigner  resident 
abroad,  and  not  domiciled  in  England. 
That  was  his  position  at  the  time  when 
this  action  was  brought.  The  action  was 
brought  against  him,  not  in  his  own 
name,  but  in  the  name  in  which  he  carries 
on  the  business  in  England.  If  he  were 
an  English  subject  he  would  come  within 
Order  XLVIII.  A.  rule  11,  as  being  a 
person  carrying  on  business  within  the 
jurisdiction  in  a  name  or  style  other  than 
his  own,  and  he  could  be  sued  in  that 
name  or  style  a*s  if  it  had  been  a  firm 
name.  But  even  if  he  had  been  an 
English  subject  he  would  not  be  within 
Order  XLVIII.  A.  rule  1  ;  he  is  not  a 
corporation  or  a  co-partnership,  for  he  is 
not  one  of  two  or  more  persons  carrying 
on  business  within  the  jurisdiction.  He 
is  a  person  carrying  on  business  by  him- 
self, and  therefore  does  not  come  within 
rule  1  at  all.  If,  therefore,  he  comes 
within  any  rule  of  Order  XLVIII.  A.,  he 
can  only  come  within  rule  11.  Is  he 
within  that  rule  ?  The  words  "  any  per- 
son carrying  on  business  within  the  juris- 
diction in  a  name  or  style  other  than  his 
own  name,"  are  large  enough  to  include  a 
foreigner  resident  abroad,  who  has  never 
been  in  England  at  all,  but  who  is  a 
person  merely  carrying  on  business  by 
his  agents  in  England.  Ought  the  Court 
so  to  construe  those  words  as  to  include 
such  a  person  1  If  foreigners  had  been 
in  terms  expressly  included,  then  the 
Court  would  have  been  obliged  to  put 
such  a  construction  on  the  rule  ;  but  when 
the  Legislature  has  used  words  which  are 
capable  of  being  construed  either  as  in- 
cluding foreigners  or  as  being  limited  to 
EngUsh  subjects,  then  the  Court  ought  to 
adopt  that  construction  which  would  pre- 
vent the  legislation  in  the  result  from  dis- 
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regarding  the  principles  of  international 
law.  The  rale  of  construction  is  laid  down 
in  Russell  v.  Gwmbefort  6s  Co,  (3)  by  Lord 
Justice  Cotton,  who  there  says  :  "In  con- 
struing the  rule  " — Order  IX.  rule  6 — 
"  we  must  have  regard  to  what  Parlia- 
ment has  the  power  to  do,  and  in  my 
opinion  we  should  be  wrong  in  construing 
it  as  giving  jurisdiction  against  those  who 
are  in  no  way  subject  to  the  English  Par- 
liament ;  and  although  the  rule  does 
authorise  service  on  one  member  of  a 
partnership  in  general  terms,  yet  it  ought 
to  be  construed  only  as  applying  to 
partnerships,  the  members  of  which  either 
by  their  nationality  or  residence  have  be- 
come subject  to  English  law  and  to  the 
power  of  Parliament.  Looking  at  it  in 
that  view,  I  do  not  think  the  rule  applies 
to  firms  consisting  of  foreigners  who  have 
in  no  way  become  subject  to  the  English 
Parliament ;  "  and  then,  after  referring  to 
Hoggin  v.  The  Comptoir  cCEscompte  de 
Paris  (8),  he  goes  on  :  "In  my  opinion  it 
cannot  be  said  that  a  private  partnership, 
or  its  members,  can  be  considered  as 
resident  in  this  country  simply  because 
they  are  carrying  on  business  here.  It 
may  be  that  the  defendants  can  be  served 
under  Order  XI.,  but  on  that  I  give  no 
opinion.  What  I  say  is  that  they  cannot 
be  served  under  Order  IX.  rule  6,  and 
that  they  cannot  be  served  as  being  within 
the  jurisdiction.  It  may  be  true  that  our 
Courts  assume  jurisdiction  over  foreign 
subjects  in  respect  of  certain  contracts  if 
broken  in  a  particular  way,  and  also  in 
matters  relating  to  land  in  this  country, 
and  in  these  cases  leave  is  given  to  serve 
foreigners  out  of  the  jurisdiction  of  this 
country.  But  in  my  opinion  we  ought 
not  to  construe  the  rule  so  as  to  bring 
within  the  jurisdiction  persons  who  neither 
by  nationality  nor  by  residence  are  capable 
of  being  made  subject  to  the  jurisdiction." 
That  case,  therefore,  decided  in  terms 
that  where  a  person  who  is  a  foreigner 
carries  on  business  within  the  jurisdiction, 
such  a  rule  sus  rule  1 1  does  not  apply  to 
him,  because  it  would  make  the  English 
Parliament  assume  jurisdiction  over  a 
foreigner  who  is  not  resident  or  domiciled 
here.  EusseU  v.  Cambefort  db  Co,  (3), 
which  has  never  been  overruled,  did,  how- 
ever, overrule  O'Neile  v.  Clason  (4) ;  and 


Shepherd  v.  Hirsch,  Pritchard  &  Co.  (6) 
has  also  been  overruled,  but,  on  the  con- 
trary, it  has  been  recognised  as  a  binding 
authority  by  the  Divisional  Court  in 
Grant  v.  Anderson  dh  Co.  (2),  and  also,  as 
it  seems  to  me,  by  the  Court  of  Appeal  in 
The  Western  National  Bank  of  the  City  of 
New  York  v.  Perez^  Triana  <£•  Co.  (5).  It 
was  said  that  rule  1 1  of  Order  XLVIII.  A. 
has  been  altered  by  reason  of  the  worA-j 
added  to  rule  1  since  those  cases  were 
decided.  Of  course,  if  the  rale  is  altered 
so  as  in  terms  to  include  such  a  cai*  as 
this,  these  cases  would  not  apply.  But 
rule  1  is  a  reproduction  of  the  old  Order 
XYI.  rule  14,  with  the  addition  of  the 
words,  "  and  carrying  on  business  within 
the  jurisdiction  "  ;  it  deals  with  a  different 
case  altogether-  from  that  dealt  with  by 
rule  11 — ^namely,  the  case  of  two  or  more 
persons  carrying  on  business  as  partners, 
whereas  rule  11  deals  with  one  person 
only  carrying  on  business  in  a  name  or 
style  other  than  his  own  name. 

It  was  said  that  the  added  woriis  in 
rule  1  must  be  read  into  rule  11 ;  but  it 
is  impossible  to  read  them  into  that  rule, 
because  they  are  there  already.  The 
alteration  in  rule  1,  therefore,  can  have 
no  effect  upon  the  application  of  R\a&^ 
V.  Cambefort  <h  Co.  (3).  It  is  not  neces- 
sary to  give  any  opinion  as  to  whether  the 
effect  of  the  words  added  to  the  rule  would 
be  such  as  to  bring  within  it  a  case  where 
an  action  is  brought  against  a  foreign 
firm,  all  the  members  of  which  are 
foreigners. 

The  only  question  we  have  to  consider 
is  whether  a  firm  Which  consists  of  one 
person  only,  a  foreigner  resident  out  of 
the  jurisdiction,  but  carrying  on  busing 
within  the  jurisdiction,  is  or  is  not  within 
rule  11  of  Order' XLYIIL  A.  Bule  1 
may  be  said  to  be  part  of  a  scheme  where- 
by the  assets  of  a  partnership  are  to  be 
dealt  with  apart  from  those  of  an  indi- 
vidual ;  rule  1 1  was  not  intended  to  be 
affected  by  the  alteration  in  rule  I ;  and 
the  words  at  the  end  of  rule  11,  "  and  so 
far  as  the  nature  of  the  case  will  permit, 
all  rules  relating  to  proceedings  against 
firms  shall  apply,"  seem  to  shew  that  such 
was  not  the  intention.  I  think  that  the 
construction  we  are  now  putting  on  the 
rule,  according  to  the  decision  in  Rn^'* 
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V.  Ccvmbefort  <k  Go,  (3),  is  strengthened 
by  this  consideration  :  if  the  contention 
on  behalf  of  the  plaintiffs  as  to  the  con- 
struction to  be  put  upon  the  rule  be 
correct,  a  foreigner  carrying  on  business 
by  himself  within  the  jurisdiction  would 
be  more  harshly  dealt  with  than  a  foreign 
firm,  because  a  foreign  firm  would  only  be 
liable  to  the  extent  of  the  partnership 
assets,  whereas  a  single  foreigner,  if  he 
were  within  the  rule,  would  be  liable  be- 
yond the  firm  assets.  I  therefore  think 
that  rule  1 1  does  not  apply ;  and  as  rule  1 
certainly  does  not,  the  defendant  cannot 
be  served  or  brought  within  the  jurisdic- 
tion imder  the  order.  The  appeal  must 
therefore  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion. 
In  this  case  the  evidence  is  that  the  defen- 
dant carries  on  business  in  Mark  Lane. 
I  accept  that  as  a  fact.     It  is  also  proved 
that,  although  the  defendant  carries  on 
that  business  as  Hoyermann's  agency,  he 
is  the  sole  person  who  carries  it  on.     He 
is  resident  and  domiciled  abroad,  and  is 
not  within  the  jurisdiction  of  the  Court. 
It  is  said  on  behalf  of  the  plaintiffs  that 
be  comes  within  the  provisions  of  Order 
XL VIII.  A.  with  regard  to  the  service  of 
a  writ  of  summons  on  the  manager  of  a 
firm  carrying  on  business  within  the  juris- 
diction, or  that  service  of  the  writ  might 
be  allowed  on  application  to  a  Judge  under 
Order  XI.     I  agree  with   Mr.  Scrutton 
that,  if  the  defendant  could  be  brought 
and  sued  within  the  jurisdiction,  it  could 
only  be  done  because  he  has  put  to  his 
name  the  word  "  agency  "  or  "  &  Co."     It 
was  said  on  behalf  of  the  plaintiffs  that  a 
new  jurisdiction  had  been  given  to  the 
Court  over  a  foreigner;  but,  as  the  Master 
of  the  Kolls  has  pointed  out,  we  have  not 
to  decide  the  point  whether  a  foreign  firm 
consisting  of  more  members  than  one,  none 
of  whom  are  resident  and  domiciled  within 
the  jurisdiction,  can  be  brought  within 
Order  XLYIII.  A. ;  and  I  have  a  strong 
inclination  that  such  a  firm   cannot   be 
brought  within  the  Order.    We  have  only 
to  construe  rule  11  of  Order  XLVIII.  A., 
which,  for  the  purposes  of  this  case,  is 
identical  with   the  old   rule.  Order   IX. 
rule  7,  which  was  in  existence  at  the  time 
of  the   old   rule   upon  which   Riasell  v. 
Vol.  62.— Q.B. 


Cambefort  &  Co,  (3)  was  decided.  I  need 
only  cite  what  was  said  by  Lord  Justice 
Bowen  with  regard  to  Ritaaell  v.  Ccmibe- 
fort  <fr  Co.  (3)  in  The  Western  National 
Bamk  of  the  City  of  New  York  v.  Perez, 
Triana  dh  Co,  (5) :  "  The  judgment  of  the 
Court  of  Appeal  was,  however,  based  ex- 
pressly on  the  view  that  Order  IX.  rule  6 
was  not  intended  to  govern  writs  directed 
against  foreign  firms,  none  of  whose  part- 
ners were  resident  or  domiciled  in  Eng- 
land ;  and  I  do  not  think  we  should  be 
carrying  out  the  real  view  of  the  law  so 
laid  down  if  we  were  to  seek  to  distinguish 
the  case  of  service  effected  on  a  partner 
under  one  portion  of  the  rule,  fi'om  that  of 
service  effected  on  a  manager  under  the 
other  portion  of  it."  Now  RuaaeLl  v. 
Cambefort  dh  Co,  (3)  was  a  decision  of  the 
Court  of  Appeal;  and  that,  in  my  opinion, 
settles  this  case.  It  was  argued  that  that 
is  not  80,  because  it  is  said  that  rule  1  of 
Order  XLVIII.  A.  contains  an  alteration 
and  has  interpolated  certain  words  into 
rule  11,  so  that  a  single  person,  who  could 
not  formerly  be  brought  in  according  to 
the  decision  in  JRvMell  v.  Cambefort  d;  Co, 
(3),  would  now  be  brought  in.  I  do  not 
agree  with  that  argument  at  all.  The 
words  were  put  into  rule  1  for  a  very 
obvious  reason.  Rule  3,  which  corre- 
sponds with  the  old  Order  IX.  rule  6,  was 
altered  by  the  addition  of  the  words  "whe- 
ther any  of  the  members  thereof  are  out 
of  the  jurisdiction  or  not"  after  the  words 
"and  subject  to  these  rules  shall  be  deemed 
good  service  upon  the  firm  so  sued."  That 
was  done  apparently  to  meet  the  case 
where  one  member  of  a  firm  was  out  of 
the  jurisdiction,  but  the  other  two  or 
three  members  were  within  it ;  and  it 
thereupon  became  necessary  to  alter  rule  1 
in  a  corresponding  way ;  but  it  was  not 
done  for  the  purpose  of  altering  rule  11. 

Appeal  dismissed. 


Solicitors— Poole  &    Robinson,   for    plaintiffs  ; 
McDiarmid  &  Teather,  for  defendant. 
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April  18, 

Ecdesiastieal  Law — Churck  —  Few  — 
Ixmg  User — Reservation  an  Conveyance — 
Faculty — Prescription. 

In  1845,  a  meeting  of  the  inhabitants  of 
Bishop  Auckland  appointed  a  committee 
to  raise  funds  by  subscription  to  build 
a  chapel,  in  pursuance  of  an  anroffige- 
m>ent  with  the  governors  of  a  school,  by 
which,  in  oonsidercUion  of  a  new  site  and 
school  being  provided  for  them,  they  gave 
up  the  site  of  cm  old  school  for  the  purposes 
of  a  chapd.  The  deed  of  conveycmce  of 
die  new  school  was  delivered  to  the  go- 
vernors on  the  ^th  of  September,  1846,  bu;t 
there  was  no  record  of  any  conveyance  of 
the  site  of  the  chapd.  On  the  l^th  of 
Fdyruary,  1848,  on  completion  of  the 
chapd,  a  pew  therein  was  assigned  by  the 
committee  to  H,,  there  being  nothing  to 
attach  the  pew  to  any  particular  himse. 
On  the  22nd  of  February,  1848,  the  chapd 
toas  consecrated.  H.  devised  the  hxyase  and 
also  the  pew  by  will.  In  1867  a  faculty 
was  obtained  for  the  re-pevnng  of  the  chapd, 
with  the  consent  of  tfie  persons  who  then 
held  the  pews.  The  foucvlty  empowered  the 
incwmbmt  and  churchwardens  to  re-allot 
the  pews,  amd  H.^s  pew  teas  so  re-aUotted  to 
her  representative.  In  1873  H.^s  house 
amd  the  pew,  described  as  usually  held  by 
H.  with  her  mamsionrhouse,  were  sold  to 
^  plaintiff,  who  thereafter  continuously 
remained  in  exdusive  enjoyment  of  the 
pew.  No  repairs  were  done  to  the  pew  by 
H.  or  her  sticcessors  in  title : — Held,  that  a 
reservation  of  a  pew  in  the  body  of  a 
church  upon  the  conveyance  of  the  land 
on  which  the  church  is  built  is  unhnovm 
in  law,  amd  therefore  could  not  be  pre- 
sumned ;  that  the  assent  of  ff.'s  successors 
in  title  in  1867  to  the  allotment  of  a  pew 
by  the  Ordinary  was  inconsistent  imth  am, 
existing  right  by  virtue  of  a  faculty  ;  that 
where  the  question  relates,  not  to  the  pre- 
ewmption  of  an  ancient  grarU  or  faculty 
relied  upon  as  the  foundation  of  prescrip- 
tion, but  to  the  existence  of  a  modem  gramt 
or  faculty  actually  Toade  but  lost,  it  is 
alAJoays  one  of  fact ;  that  the  absence  of 
evidence  of  repcdr  was  falal  to  the  pre- 
sumption of  a  faculty  since  1867/  that 
the  Prescription  Act  {2  <k  Z  WiU.  4.  c.  71), 


s.  1,  does  not  apply  to  a  claim  to  a  pmo; 
and  that,  even  if  it  does,  the  evidence  proved 
occupancy  only,  which  in  the  case  of  a 
pew  is  not  sufficient  evidence  of  prescr^ 
tion. 

Special  Case  stated  for  the  opinion  of 
the  Court  by  agreement  between  the  par- 
ties to  the  action  (1). 

The  action  was  brought  to  establish  the 
plaintiff's  title  to  three  pews,  numbered 
77,  78,  and  68,  in  St.  Ann's  Chapel, 
Bishop  Auckland,  in  the  parish  of  St. 
Andrew,  Auckland,  in  the  county  of 
Durham ;  and  also  for  an  injunction  to 
restrain  the  defendants  from  interfering 
with  the  pews,  or  the  plaintiff's  right  to 
the  use  and  enjoyment  of  them. 

The  plaintiff  was  a  resident  in,  and  the 
defendants  were  the  vicar  and  church- 
wardens of,  the  parish  of  St.  Andrew. 

In  1781,  previously  to  which  year  the 
parish  churdh  of  St.  Andrew  constituted 
the  only  available  church  accommodation 
for  the  inhabitants  of  Bishop  Aucklwid, 
a  movement  was  set  on  foot  with  a  view 
to  provide  further  church  accommodation, 
and  subscriptions  were  obtained,  but  not 
exclusively,  from  the  inhabitants  of  Bishop 
Auckland  or  of  the  parish  of  St.  Andrew, 
and  the  subscribers  appointed  acommiUee 
to  carry  the  scheme  into  execution. 

In  furtherance  of  the  scheme  an  ar- 
rangement was  entered  into  between  the 
subscribers  and  the  governors  of  the 
Free  Grammar  School  of  King  James, 
a  corporation  founded  by  royal  chart«r, 
for  the  purpose  of  providing  a  site.  It 
was  arranged  that  an  old  school  building, 
granted  to  the  governors  in  1638,  and 
used  by  them  as  a  school  ever  sinoe, 
should  be  pulled  down,  and  a  new  building 
erected,  the  ground  floor  to  be  used  partly 
for  the  purposes  of  the  school,  and  partly 
for  other  secular  purposes,  and  the  upper 
floor  to  be  the  proposed  chapel. 

The  new  building  was  accordingly 
erected,  and  paid  for  out  of  the  subscrip- 
tions. 

In  1782  a  curate  was  licensed  by  the 
Bishop  of  Durham  to  the  curacy  of  wW 
chapel,  which  was  called  St.  Ann's,  and 
in  the  same  year  the  governors  of  Q"^ 

(1)  Order  XXXIV.  rule  1  of  the  Rales  of  the 
Supreme  Court,  1883. 
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Anne's  Bounty,  by  the  grant  of  an 
augmentation,  in  accordance  with  1  Geo. 
1.  Stat.  2.  c.  10.  s.  4,  constituted  the 
cm-acy  a  perpetual  cxu-acy  and  benefice 
within  the  meaning  of  that  statute,  but 
no  district  was  assigned  to  it. 

The  chapel  was  fitted  up  with  pews, 
and  in  1783  the  sittings  were  allotted  in 
a  manner  specified  in  the  minute  book  of 
the  chapel  committee.  The  entries  in 
the  minute  book  consisted  of  four  columns : 
the  first  containing  the  number  of  the 
pew ;  the  second  "  the  name  of  the  sub- 
scriber or  purchaser  to  whom  each  pew  is 
allotted,  assigned,  or  sold ; "  the  third, 
the  sum  subscribed ;  and  the  fourth,  the 
"  price  to  the  subscribers  affixed  to  each 
pew." 

A  certificate  was  given  by  the  com- 
mittee to  each  allottee,  stating  that  a  pew 
specified  by  a  number  was  ^'  allotted  and 
assigned  to,  and  is  the  property  of,"  the 
allottee,  "  having  paid  the  sum  of  ...  . 
the  price  affixed  to  it  by  the  said  com- 
mittee." 

The  chapel  was  opened  for  divine  ser- 
vice according  to  the  rites  of  the  Church 
of  England  on  the  22nd  of  June,  1783, 
but  was  not  consecrated. 

Thereafter  the  general  repairs  of  the 
building  were  paid  for  out  of  a  fund  con- 
sisting partly  of  the  interest  on  a  sum 
invested  for  the  purpose,  and  partly  of 
the  rent  of  unallotted  sittings  kept  in 
the  hands  of  the  committee  to  provide  a 
repairing  fund. 

The  committee  in  no  way  interfered 
with  the  use  and  occupation  of  the  pews 
by  the  pewholders,  who  sold  and  trans- 
ferred the  pews  and  sittings  according  to 
entries  in  the  chapel  minute-book.  The 
persons  for  the  time  being  claiming  to  be 
entitled  to  the  pews  placed  locks  on  the 
doors  and  filled  up  the  interiors  with  lin- 
ings, cushions,  carpets,  and  book-drawers. 

On  the  30th  of  December,  1845,  a 
meeting  of  the  inhabitants  of  Bishop 
Auckland  was  held  to  consider  means  for 
increasing  the  accommodation  afibrded  by 
the  chapel,  and  a  committee  was  appointed 
to  purchase  a  site  and  build  a  new  school, 
and  convey  the  same  to  the  governors  of 
the  school  in  acceptance  of  their  offer  of 
the  site  of  the  school  for  the  use  of  the 
chapel,  and  to  rebuild  the  chapel,  the  con- 


sent of  the  pew-owners  having  been  pre- 
viously obtained  for  the  removal  of  their 
pews  on  the  conditions  stated  in  an  agree- 
ment drawn  up  and  signed  by  them  on 
the  24th  of  December,  1845. 

The  consent  referred  to,  which  was 
signed  by  the  predecessors  in  title  of  the 
plaintiff,  was  as  foUow^s :  "  We,  the  under- 
signed pewholders  in  St.  Ann's  Chapel, 
Bishop  Auckland,  do  consent  to  the  altera- 
tions proposed  to  be  made  in  the  above 
chapel,  it  being  distinctly  understood  that 
when  the  contemplated  alterations  shall 
interfere  with  the  local  and  relative  posi- 
tions of  the  present  pews  otherwise  than 
by  lowering  the  floor,  arrangements  shall 
be  made  to  satisfy  the  pewholders  when 
the  pews  or  seats  shall  thus  be  interfered 
with,  any  question  arising  from  such  al- 
terations to  be  brought  before  the  com- 
mittee, and  if  arrangements  cannot  be 
made  by  such  committee  to  the  satisfac- 
tion of  the  party  making  the  application, 
the  matter  in  difference  to  be  referred  to 
arbitration  in  the  usual  manner." 

The  arrangement  with  the  governors  of 
the  school  was  carried  out,  and  the  deed 
of  conveyance  of  the  site  of  the  new  school 
was  delivered  to  them  on  the  5th  of  Sep- 
tember, 1846;  but  no  record  of  any  con- 
veyance of  the  site  of  the  chapel  was  to  be 
found. 

The  destruction  of  the  old  chapel  and 
buildings  underneath  was  begun  on  the 
22nd  of  June,  1846,  and  the  present  chapel 
was  erected  on  the  site,  the  funds  being 
raised  by  a  general  sulwcription,  not  ex- 
clusively from  the  parishioners. 

On  the  completion  of  the  new  chapel, 
meetings  of  the  committee  appointed  on 
the  30th  of  December,  1845,  were  held  on 
the  3rd  and  12th  of  February,  1848,  at 
which  certain  pews,  as  marked  upon  a 
plan,  were  assigned  to  the  pew-owners,  in 
lieu  of  those  held  by  them  in  the  old 
chapel. 

On  the  22nd  of  February,  1848,  the  new 
chapel  was  consecrated  by  the  Bishop  of 
Durham,  on  the  petition,  among  others, 
of  the  predecessors  in  title  of  the  plain- 
tiff. 

No  rents  were  ever  paid,  either  by  the 
plaintiff,  or  his  predecessors  in  title,  or  any 
of  the  original  pewholders,  but  they  sold 
and  transferred  their  pews,  as  shewn  by 
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entries  in  the  chapel  minute-book.  The 
substituted  pews  had  doors  but  no  locks ; 
there  was,  however,  an  interior  bolt  on 
each  pew,  and  the  interiors  were  fitted  by 
the  pew-holders  with  linings,  cushions, 
carpets,  and  lock-up  book-drawers. 

In  1867  the  pewholders,  including  the 
plaintiff  and  his  predecessors  in  title, 
signed  the  following:  "We,  the  under- 
signed, being  the  owners  of  pews  in  St. 
Ann's  Chapel,  do  hereby  assent  to  the 
reseating  of  our  pews  as  recommended  by 
the  church  committee,  on  condition  that  the 
assent  shall  not  in  any  way  interfere  with 
or  prejudice  our  rights  as  such  pew-owners, 
and  that  doors  be  retained  on  our  respec- 
tive pews,  as  at  present ; "  and  the  plaintiff, 
among  others,  petitioned  for  a  licence  or 
faculty  to  remove  all  the  pews  and  erect 
new  ones,  and,  when  the  reseating  of  the 
chapel  was  compelled,  to  reallot  the  pews  to 
the  parishioners  and  inhabitants  entitled 
thereto,  all  due  regard  being  had  to  the 
claims  of  those  who  may  by  fSewulty  or 
prescription  be  entitled  to  pews. 

On  the  9th  of  November,  1867,  a  faculty 
was  granted  by  the  Bishop  of  Durham  to 
the  incumbent  and  churchwardens  of  the 
parish  of  St.  Andrew,  empowering  them 
to  remove  all  the  pews  and  erect  new  ones, 
and  when  the  reseating  was  completed,  in 
accordance  with  a  plan  referred  to,  to 
reallot  certain  pews  specified  thereon  to 
the  parties  entitled  thereto  and  whose 
names  were  written  thereon.  These  pews 
represented  the  pews  allotted  to  the 
original  pewholders  in  1848,  and  the  new 
pews  erected  in  1867  by  virtue  of  the 
fisu5ulty  occupied  exactly  the  same  positions 
as  the  old  pews,  and  were  allotted  by  the 
vicar  and  churchwardens  as  directed  by 
the  faculty.  The  pews  so  allotted  had  a 
door  and  an  interior  bolt,  and  were  fur- 
nished with  cushions,  hassocks,  and  carpets 
by  the  pewholders. 

After  the  granting  of  the  fetculty  in 
1867  the  churchwardens  of  St.  Andrew's 
acted  as  churchwardens  of  St.  Ann's. 

For  many  years  after  1867  a  notice  was 
afl^ed  to  the  chapel  door  that  on  Sundays, 
at  10.25,  and  6.26,  any  one  was  at  liberty 
to  occupy  any  vacant  seat  in  the  chapel, 
and  in  1885  a  resolution  was  passed  at  a 
meeting  of  the  pewholders,  allowing  all 
seats  to  be  open  to  the  public  five  minutes 


before  the  commencement  of  each  service, 
instead  of  three  minutes  as  before. 

The  pew  No.  77  was  claimed  by  the 
plaintiff  as  follows  : 

In  the  allotment  of  1783  a  pew— No.  31 
— was  allotted  to  a  Mrs.  Dorothy  Bowser, 
the  sum  subscribed  by  her  being  10^.  10«., 
and  the  price  affixed  to  the  pew  and  paid 
by  her  being  71.  Is.  9d, 

Mrs.  Bowser  was  then  the  owner  of  a 
freehold  mansion-house  in  Bishop  Auck- 
land, which,  by  devolution  and  various 
indentures  of  lease  and  i-elease,  became 
vested,  in  1831,  in  Margaret  Hodgson. 
The  indentures  of  lease  and  release  con- 
veyed the  house  together  with  the  pew  in 
St.  Ann's  Chapel  assigned  for  or  in  respect 
of  the  said  messuage. 

At  the  allotment  of  pews  in  the  new 
chapel  in  1848  the  pew  No.  35  was  aliott^d 
to  Miss  Hodgson  in  lieu  of  the  pew  No. 
31. 

Miss  Hodgson  died  in  1864,  and  by  her 
will  devised  the  house  and  also  her  pew 
No.  36  in  the  chapel  to  her  five  nieces  u 
tenants  in  common. 

In  the  plan  referred  to  in  the  feculty 
of  1867  the  pew  No.  77,  which  replaced 
and  occupied  the  same  site  as  that  num- 
bered 35,  was  marked  as  held  by  the 
representatives  of  Margaret  Hodgson 
deceased. 

By  order  of  the  Court  of  the  2nd  of 
April,  1873,  and  by  deed  of  the  2nd  of 
December,  1873,  trustees  appointed  by  the 
High  Court  of  Chancery  conveyed  the 
house  to  the  plaintiff  together  with  the 
pew  in  St.  Ann's  Chapel  formerly  num- 
bered 31  and  then  77  and  usually  held 
by  the  said  Margaret  Hodgson  with  the 
said  mansion-house,  and  after  the  2nd  of 
December,  1873,  the  plaintiff  had  exclusiTe 
use  of  the  pew. 

The  pew  No.  78  was  claimed  by  the 
plaintiff  as  follows : 

In  the  plan  of  1846  pew  No.  30  in  the 
original  chapel  is  marked  with  the  name 
of  Mr.  Kilbum,  and  on  the  completion  of 
the  new  chapel  in  1848  pew  No.  37  was 
assigned  to  him  in  lieu  thereof. 

By  deed  of  the  29th  of  July,  1851,  in 
which  it  was  recited  that  Thomas  Kilbum, 
who  was  then  dead,  had  had  the  possession 
and  user  for  twenty  years  and  upwards  of 
a  pew  in  the  old  chapel,  in  lieu  of  which 
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pew  No.  37  had  been  allotted  in  the  new 
chapel,  the  persons  claiming  to  be  entitled 
thereto  conveyed  all  that  pew  No.  37  to 
George  Marley  and  Thomas  Marley  as 
tenants  in  common  and  their  heirs  and 
assigns. 

Pew  No.  78  in  1867  replaced  and  occu- 
pied the  same  site  as  that  previously 
numbered  37,  and,  after  intermediate 
transfers  by  deed,  was,  on  the  12th  of 
April,  1869,  by  a  conveyance  on  sale,  con- 
veyed to  the  plaintiff,  and  was  afterwards 
continuously  held  by  the  plaintiff,  and 
exclusively  used  by  his  relatives  and 
friends.  It  had  not  previously  been  held 
continuously  by  the  occupants  of  one 
particular  house. 

Pew  No.  68  was  purchased  by  the 
plaintiff,  but  not  with  any  messuage.  It 
was  held  by  the  plaintiff  at  the  time  of  the 
granting  of  the  &culty  in  1867,  and  after 
the  reseating  of  the  chapel  was  reallotted 
to  him,  and  was  afterwards  exclusively 
used  by  him  or  members  of  his  house- 
hold. 

The  defendants  alleged  that  the  plaintiff 
had  no  private  right  whatever  to  any  of 
the  pews. 

No  faculty  was  found  in  the  diocesan 
registry  of  Durham  or  elsewhere  affecting 
the  pews,  except  that  of  1867 ;  and  there 
was  from  1780  to  the  date  of  the  action 
no  apparent  defect  in  the  records  of  the 
registry. 

The  questions  for  the  opinion  of  the 
Court  were  :  first,  whether  the  plaintiff 
was  entitled  as  against  the  Ordinary  to 
the  pews;  and,  secondly,  whether  the 
plaintiff  was  entitled  to  an  injunction 
restraining  the  defendants,  under  the 
sanction  of  a  faculty  from  the  Court  of  the 
Ordinaiy,  from  pulling  down  the  pews  or 
otherwise  interfering  with  the  plaintiff  in 
his  use  and  enjoyment  of  them ;  and  such 
judgment  was  to  be  entered  as  the  Court 
might  think  either  party  entitled  to. 

A.  B.  Kempe,  for  the  plaintiff. — After 
so  long  continuous  and  uninterrupted  en- 
joyment of  the  pews  by  the  plaintiff,  the 
Court  will  presume  a  legal  origin  to  the 
enjoyment,  if  a  legal  origin  be  possible. 
The  plaintiff  ought  not  to  be  put  to  proof 
of  his  title.  In  order  that  the  defendants 
may  dispossess  the  plaintiff,  it  is  necessary 
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for  them  to  shew  a  title,  but  none  is 
shewn. 

The  OWinary,  although  he  has  general 
jurisdiction  over  the  chapel,  has  no  juris- 
diction over  these  pews,  since  they  have 
never  been  given  up.  If  once  they  were 
given  up,  they  would  fall  under  the  juris- 
diction of  the  Ordinary,  and  could  only  be 
dealt  with  by  faculty  annexing  them  to  a 
house.  The  jurisdiction  of  the  Ordinary 
depends  upon  the  seats  being  resigned 
into  his  hands — Brixton  v,  Bateman  (2). 

In  Churton  v.  Frewen  (3)  it  was  held 
that,  even  supposing  the  freehold  of  the 
church  to  be  in  the  Ecclesiastical  Commis- 
sioners, it  was  a  probable  supposition  that 
the  lord  of  the  manor,  in  founding  the 
church,  reserved  a  perpetual  right  to  the 
exclusive  possession  and  enjoyment  of  a 
chapel. 

[Wills,  J. — There  the  facts  were  lost 
in  the  mist  of  antiquity,  and  when 
nothing  is  known  the  Court  will  presume 
much  to  uphold  the  existing  state  of 
things.  In  this  case  all  the  facts  are 
known.] 

In  Chapmcm  v.  Jones  (4)  it  was  held 
that  the  freehold  of  a  chapel  may  be 
vested  in  a  private  person,  though  such 
chapel  forms  an  integral  portion  of,  and  is 
under  the  same  roof  as  a  parish  church, 
and  that  the  enjoyment  of  such  a  chapel, 
and  the  right  to  its  exclusive  use,  is  not 
necessarily  annexed  to  a  dwelling-house. 
In  Freem  v.  Bane  (6)  it  was  said  that  the 
freehold  of  a  seat  may  be  in  one,  though 
all  the  church  besides  be  in  the  pai^son. 

[Day,  J. — How  can  we  presume  that 
there  was  a  conveyance  of  the  freehold  of 
these  pews  in  the  interval  of  ten  days 
which  elapsed  between  their  allotment  on 
the  12th  of  February,  1848,  and  the  con- 
secration of  the  chapel  on  the  22nd  of 
February  following  ?] 

The  belief  or  disbelief  in  the  actual  exist- 
ence of  the  origin  presumed  is  not  an 
element  in  the  question — Bryant  v.  Foot 

(2)  Siderfin,  89,  201. 

(3)  35  Law  J.  Rep.  Ohanc.  692;  Law  Rep. 

2  Eq.  634. 

(4)  38  Law  J.  Rep.  Exch.  169;  Law  Rep. 
4  Exch.  273. 

(6)  Skinner,  33. 

(6)  37   Law  J.   Rep.   Q.B.  217 ;    Law  Rep. 

3  Q.B.  497. 
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As  to  pew  77,  which  has  been  annexed 
to  the  plaintiffs  house  as  long  as  it  has 
existed,  the  Court  will,  in  view  of  the 
plaintiff's  exclusive  enjoyment  of  it  since 
1847,  presume  either  a  reservation  or  a 
fiEiculty,  as  well  as  a  grant. 

[Day,  J. — How  can  we  presume  a 
reservation  when  the  owner  of  the  house 
never  had  the  freehold  of  the  chapel  ?] 

In  PhUipps  V.  HaMiday  (7)  it  was  neld 
that  a  fSaculty  may  be  presumed  upon 
evidence  of  exclusive  possession  for  a  long 
period. 

[Day,  J. — ^That  was  a  case  of  a  pew  in 
a  parish  church,  and  the  enjoyment  of  the 
pew  went  back  for  200  years.  I  see  no 
distinction  between  this  case  and  the  case 
of  a  person  who  has  occupied  a  seat  in  a 
Dissenting  chapel  since  1848.] 

In  Rogersv,  Brooks  (8)  thfe  Judge  directed 
the  jury  that,  after  so  long  a  possession 
as  thirty-six  years,  they  might  presume  a 
legal  title  to  a  pew  in  the  plaintiff,  and  a 
motion  for  a  new  trial  was  discharged, 
Willes,  J.,  saying  that,  after  so  long  a 
possession,  he  would  presume  anything  in 
fitvour  of  the  plaintiff.  The  presumption 
raised  by  long  possession  cannot  be  re- 
butted by  shewing  that  the  right  was  not 
in  fiict  acquired,  but  only  by  shewing  that 
it  could  not  in  law  have  been  acquired — 
AngiLS  V.  Dcdton  (9).  In  that  case  Black- 
bum,  J.,  refers  to  Campbdl  v.  Wilson  (10), 
in  which  a  grant  was  presumed  which 
must  have  been  made  and  lost  in  a  period 
of  between  two  and  four  years  very  little 
more  than  twenty  years  before  the  trial. 
There  Chambre,  J.,  said  nothing  to  the 
jury  as  to  the  reality  of  the  grant,  but 
left  it  to  them  to  presume  it  if  satisfied 
that  the  enjoyment  was  adverse,  and  had 
continued  twenty  years  before  the  action, 
and  this  direction  was  approved  by  Lord 
EUenborough  and  the  whole  Court  of 
King's  Bench.  See  also  Greenslade  v. 
Darby  {Uy 

The  plaintiff  has  acquired   a  title  to 

(7)  61  Law  J.  Rep.  Q.B.  210;  Law  Rep. 
[1891]  A.  0.  228. 

(8)  1  Term  Rep.  428,  431.  Reported  in  a 
note  to  Stocks  v.  Booth. 

(9)  50  Law  J.  Rep.  Q.B.  689;  Law  Rep. 
6  App.  Gas.  740. 

(10)  3  East,  294. 

(11)  37  Law  J.  Rep.  Q.B.  137;  Law  Rep. 
3  Q.B.  421. 


pews  78  and  68  by  possession,  and  to 
pew  77  by  a  presumed  grant  of  the  free- 
hold, and  also  by  a  presumed  reservation 
at  the  time  of  consecration,  and  by  a 
presumed  grant  of  a  faculty,  and  after  so 
long  a  period  of  enjoyment  the  Court  will 
make  every  possible  inference  in  fitvour 
of  his  title. 

Errington,  for  the  defendants. — PMUppi 
V.  HaUicUM/  (7)  is  in  favour  of  the  defen- 
dants, since  it  clearly  lays  down  that  the 
mere  possession  of  a  pew,  without  evidence 
of  repair  or  other  acts  of  ownership,  is  not 
a  sufficient  foundation  for  the  presumption 
of  a  £9Lculty.  The  plaintiff  cannot  relj 
on  prescription,  because  mere  oocupancjis 
not  enough — see  also  Crisp  v.  MarUn 
(1 2).  An  inhabitant  of  a  parish  is  not 
each  time  he  comes  to  church  to  wait 
until  a  seat  is  allotted  to  him,  but  usoalij 
has  a  permanent  place  by  concession  or 
actual  allotment.  The  right  is  viituallj 
in  the  Ordinary,  and  is  exercised  by  the 
churchwardens,  but  in  many  churches  the 
power  is  not  exercised  by  the  church- 
wardens, but  particular  houses  and  fiunilies 
are  allowed  to  have  permanent  pews.  The 
pews  generally  go  with  a  house,  but  mere 
occupation  is  not  sufficient  to  force  the 
j\u*y  to  find  a  right — Morgcm  v.  Curtii 
(13).  Again,  the  pews  were  allotted 
as  a  personal  right,  and  were  never 
appurtenant  to  houses.  Moreover,  the 
granting  of  a  faculty  of  this  kind  has 
in  modern  times  become  obsolete  and  in- 
jurious, and  the  Court  will  not  fevour  it— 
BiUt  V.  Jones  ( 1 4).  Lining  and  cushioning 
do  not  constitute  repairs,  but  are  mere 
ornament — PeUman  v.  Bridger  (15).  A 
right  to  a  pew  can  only  exist  by  feculty 
and  prescription.  The  doctrine  of  a  pre- 
sumed reservation  only  applies  to  aisles 
and  chapels.  In  an  Anonymovs  Com 
(16)  it  was  ruled  that  the  plaintiff  could 
not  entitle  himself  to  a  seat  in  the  nave 
of  a  church  by  prescription  generally 
without  shewing  some  special  matter 
such  as  repair,  "otherwise  if  it  he  an 
aisle,"  for  "an  aisle  may  be  upon  the 
land  of  a  private  person  " ;  and  in  Coioet^^ 

(12)  Law  Rep.  2  P.  D.  16,  24. 

(13)  3  Man.  &  By.  389,  394. 

(14)  2  Hagg.  Eccl.  418,  425. 

(15)  1  Philli.  331. 

(16)  3  Salk.  85. 
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Case  (17)  it  is  said  that  "  if  a  per- 
son hath  an  house  and  land  in  a  parish 
time  out  of  mind,  and  have  a  seat  in 
an  aisle  of  the  same  church,  so  that  the 
aisle  is  sole  and  proper  to  his  family,  and 
they  have  maintained  it  at  their  own 
charges,  it  shall  be  intended  that  the 
party  a  ancestors,  or  those  whose  estate  he 
hath,  hath  erected  and  built  the  aisle  with 
the  assent  of  the  parson,  patron,  and 
Ordinary,  to  the  intent  to  have  it  only  to 
himself;  but  for  a  seat  in  the  body  of  the 
church,  if  a  question  ariseth  concerning  it, 
it  is  to  be  decided  by  the  Ordinary,  because 
the  freehold  is  in  the  parson,  and  the  place 
is  dedicated  and  consecrated/*  After  con- 
secration no  freehold  interest  in  the  soil  of 
the  church  can  be  acquired,  but  merely 
an  easement,  a  qualified  right  to  the  occu- 
pation and  enjoyment  of  a  pew  for  the 
purpose  of  attending  the  services  of  the 
church — Bmm/Ut  v.  RcherU  (18)  and  Hinde 
V.  Charkon  (19).  If  the  freehold  of  the 
pew  were  in  the  plaintiff,  he  would  have  a 
right  to  eat  and  sleep  in  it,  and  that  could 
not  be  contended. 

KempBf  in  reply,  cited  Englcmd  deni, 
Syhum  v.  Shde  (20),  Spicer  v.  Martin 
(21),  The  Attorney-General  v.  The  Bishop 
of  Manchester  (22),  and  Moyeey  v.  ffillcoat 
(23).  The  plaintiff  claims  a  restricted 
freehold  in  the  three  pews,  and  in  order 
to  destroy  the  presumption  arising  from 
long  possession  it  is  necessary  for  the  de- 
fendants to  shew  that  there  cannot  be  in 
law  a  conveyance  of  a  restricted  freehold 
in  a  pew.  This  they  have  failed  to  do,  as 
such  an  estate  is  not  contrary  to  any 
principle  of  law,  and  the  plaintiff  is  there- 
fore entitled  to  succeed  —  Johnson  v. 
Barnes  (24). 

The  judgment  of  the  Coiui)  (Bay,  J.,  and 
Wills,  J.)  was  read  by — 
Wills,  J. — ^The  question  here  is  whether 

(17)  12  Coke,  106. 

(18)  39  Law  J.  Bep.  C.P.  96;  Law  Rep. 
5  C.P.  224. 

(19)  36  Law  J.  Rep.  C.P.  79 ;  Law  Rep. 
2  C.P.  104. 

(20)  4  Term  Rep.  682. 

(21)  58  Law  J.  Rep.  Chanc.  309 ;  Law  Rep. 
14  App.  Cas.  12. 

(22)  Law  Rep.  3  Bq.  436. 

(23)  2  Hagg.  30. 

(24)  42  Law  J.  Rep.  C.P.  269 ;  Law  Rep. 
8  C.P.  527. 


the  plaintiff'  has  any  right  to  pews  68,  78, 
and  77  in  the  chapel  of  St.  Ann's,  Bishop 
Auckland,  as  against  the  Ordinary,  who,  it 
may  be  assumed  for  the  purposes  of  this 
case,  is  willing  to  grant  a  faculty  for  the 
repewing  of  the  church.  There  can,  there- 
fore, be  no  question  of  simple  possessory 
right,  which,  being  a  right  referable  to 
the  consent  of  the  Ordinary,  or  of  the 
churchwardens  as  his  officers,  cannot  pre- 
vail against  the  Ordinary — ^a  proposition 
which  I  take  to  be  elementary. 

It  is  suggested  that  the  plaintiff  can 
claim  as  the  owner  in  fee  of  the  plots  of 
land  occupied  by  the  pews,  a  reservation 
in  the  original  grant  of  the  land  on  which 
the  church  was  built  of  such  sites,  together 
with  an  assignment  from  such  owner 
to  plaintiff's  predecessor  in  title,  being, 
as  it  is  said,  to  be  presumed  in  order  to 
account  for  the  practice,  which  has  pre- 
vailed, of  the  assignment  of  the  pews  from 
1845,  when  the  present  church  was  built, 
downwards.  The  same  state  of  things 
has  prevailed  with  respect  to  between 
thirty  and  forty  other  pews  in  the  church. 
The  present  church  was  built  in  1845. 
Up  to  that  time  the  only  chapel  was  a 
room  on  the  first  floor  of  a  building  then 
pulled  down.  The  holders  of  pews  in  the 
chapel  on  the  first  floor  obviously  had  no 
rights  in  respect  of  the  ground  floor,  which 
was  then  occupied  as  a  school.  The  chapel 
on  the  first  floor  came  into  existence  as  a 
chapel  in  1782.  It  was  not  consecrated, 
but  merely  licensed  by  the  bishop  for  the 
performance  of  divine  worship.  In  the 
same  year  a  grant  of  an  augmentation  in 
fiivour  of  the  chapel  was  made  by  the 
governors  of  Queen  Anne's  Bounty,  and  it 
was  thereupon,  by  virtue  of  1  Geo.  1. 
stat.  2.  c.  10.  s.  4,  constituted  a  per- 
petual cure  and  benefice,  and  the  ministers 
thereof  and  •  their  successors  were  made 
bodies  politic  and  corporate,  with  a  per- 
petual succession.  Under  the  circum- 
stances set  out  in  the  case,  a  convey- 
ance for  the  purposes  of  the  benefice 
of  the  site  of  the  chapel  ought  to  have 
been  executed  on  or  about  the  5th  of 
September,  1846.  It  clearly  ought  to 
be  presumed.  Such  a  conveyance  would 
be  either  to  the  vicar  of  St.  Andrew's,  the 
mother  church,  or  to  the  perpetual  curate 
of  St.   Ann's — probably  to  the   former. 
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inasmuch  as  the  use  of  the  expression 
"  mother  church  "  in  the  section  cited  from 
the  Act  of  1  Geo.  1  shews  that  the  Legis- 
lature intended  that  the  common  law  re- 
lation between  a  parish  church  and  the 
church  or  chapel  of  a  perpetual  curacy 
within  the  parish  should  be  created,  in 
which  case  the  incumbent  of  the  parish 
would  be  the  proper  person  in  whom  to 
vest  the  church.  Now,  of  course,  upon  a 
conveyance  of  land  between  ordinary  per- 
sons there  are  few  rights  of  property  not 
capable  of  being  reserved ;  certainly  the 
right  to  occupy  a  stall  for  the  purpose  of 
attending  lectures  or  discourses  to  be  de- 
livered within  a  building  could  be  so  re- 
served. It  seems  to  me  to  be  quite 
otherwise  when  land  is  conveyed  for  the 
purposes  of  a  church,  especially  when  the 
8t(Uii3  of  the  building  as  a  church  is  recog- 
nised by  Act  of  Parliament ;  and  a  new 
kind  of  reservation  unknown  in  the  case 
of  an  immemorial  church  cannot,  I  think, 
be  presumed.  No  such  thing  as  a  reser- 
vation to  the  founder  at  the  time  of  the 
foundation  of  a  church,  except  in  a  side 
aisle  or  the  chancel,  is  known  to  the  law 
— Chapman  v.  Jones  (4)  and  Fidler  v. 
Lav/i  (26).  I  therefore  put  aside  the  sup- 
position of  a  reservation  on  conveyance  of 
a  pew  in  the  body  of  the  church  as  in- 
volving a  legal  impossibility. 

If  so,  it  is,  apart  from  any  other  diffi- 
culty, clear  that  the  pews  can  be  claimed 
only  by  fjEiculty  or  by  prescription.  But 
prescription  and  faculty  are  alike  out  of 
the  question  in  respect  of  the  two  pews  68 
and  78,  for  the  only  evidence  upon  which 
to  found  such  a  claim  is  that  of  dealings 
with  the  pews,  which,  if  they  have  really 
been  the  subject  of  faculty,  would  have 
been  illegal.  They  appear  to  have  been 
dealt  with  apart  from  any  connection  with 
a  particular  house,  and  if  any  faculty  can 
be  inferred  at  all  it  would  be  a  feculty  to 
some  one,  his  heirs,  and  assigns,  which 
would  be  bad — Brahin  v.  Tradimi  (26), 
and  other  cases  cited  in  1  ButtCb  Ecclesias- 
tical Law  (8th  ed.),  by  Tyrrwhitt,  p.  360, 
Gibson's  Dig,  Ecd.  Law,  p.  197,  and  Stocks 
V.  Booth  (27). 

There  is  a  different  case  in  respect  of 

(25)  2  Add.  Ec.  Rep.  419,  426-8. 

(26)  Pop.  140. 

(27)  1  Term  Rep.  427. 


pew  77.     No.  77  dates  back,  so  fiurastlat 
description  is  concerned,  to  1867,  when  a 
flEiculty  for  reseating  the  churdi  was  ob- 
tained.   It  occupies  the  same  site  as  a  pew 
numbered  35  on  the  building  of  the  chapel 
in  1845,  and  which  retained  that  number 
till  1867.     No.  35  was  allotted  to  Mar- 
garet Hodgson  in  1848,  in  substitution  fix* 
a  pew  in  the  old  chapel  on  the  first  floor 
and  numbered  31,  the  space   of  which, 
after  the  alterations  of  1845,  was  in  tbe 
air,  and  not  over  any  part  of  No.  35.  We 
therefore  know  exactly  how  No.  35  (now 
No.  77)  came  to  the  predecessor  in  tith  d 
the  plaintiff.     It   was,  according  to  the 
case,  assigned  in  1848  to  Margaret  Hodg- 
son by  a  committee  appoint-ed  by  a  meeting 
of  the  inhabitants  of  Bishop  Auckland. 
There  was  nothing  to  attach  the  pew  to 
any  particular  house,  and  it  was,  like  all 
the  other  pews  dealt  with  by  the  com- 
mittee,  allotted   simply  to   the   persons 
named  in  the  plan  of  that  date  appended 
to   the  case.     Margaret   Hodgson  d«Jt 
with  the  pew  by  her  will  made  in  1861 
upon  the   same   footing.      She  left  her 
house  and  also  her  "pew  numbered  35" 
to  her  five  nieces  as  tenants  in  common. 
In   1867  a  faculty  for  the  repewing  of 
the  chapel  was  obtained,  with  the  con- 
sent  of  the   persons  who  then  held  the 
pews  which   had  been   allotted  in  1848, 
and  on  condition  that  such  consent  should 
not  prejudice  their  rights  as  pew- owners. 
The  faculty  empowered    the   incumbent 
and  churchwardens  to  re-allot  the  pews  to 
the  various  persons  according  to  another 
plan  appended  to  the  case  in  which  the 
No.  35  of  the  plan  of  1848  appears  as 
No.  77,  and  the  persons  to  whom  it  is  to 
be  allotted  are  described  as  the  represen- 
tatives of  Margaret  Hodgson.     The  con- 
sent in  question  was  signed  by  the  then 
holder  of  pew  No.  35.     It  seems  to  me 
quite  impossible  in  the  fiwe  of  this  evidence 
to  suppose  that  there  could  have  been  then 
a  faculty  in  existence  by  which  pew  No.  31 
of  the  chapel  of  1848  was  vested  in  Mar- 
garet Hodgson  or  her  heirs  as  attached  t» 
the  house  which  she   had   occupied  and 
owned.     There  could  have  been  no  rigtt 
in  1848  acquired  by  the  assignment  then 
made  by  the  committee.    That  assignment 
did  not  even  profess  to  be  in  respect  of 
any  messuage.      Margaret  Hodgson's  will 
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contains  no  intimation  of  any  claim  in 
respect  of  the  messuage,  and  I  can  see  no 
circumstance  whatever  to  raise  any  pre- 
sumption in  favour  of  a  jGstculty  at  any 
time  between  1848  and  1861  granting  her 
this  pew,  either  as  attached  to  her  man- 
sion-house or  in  any  other  way.  Her 
then  successors  in  title  assented  to  an 
allotment  of  a  pew  to  her  by  the  ordinary, 
which  is  quite  inconsistent  with  the  notion 
of  an  existing  right  by  virtue  of  a  fiwjulty. 
The  allotment  by  the  incumbent  and 
churchwardens  is,  under  the  circumstances, 
nothing  but  an  allotment  by  or  on  behalf 
of  the  Ordinary,  revocable  by  him  at  any 
time.  The  case  does  not  state  whether 
the  representatives  of  Margaret  Hodgson 
— that  is,  I  presume,  the  five  nieces — 
made  any  use  of  the  pew,  but  I  will 
assume  for  the  sake  of  argument  that  they 
did  so.  In  1873  the  house  and  the  pew 
No.  77,  described  as  usually  held  by 
Margaret  Hodgson,  with  her  mansion- 
house,  were  sold  to  the  plaintiff,  who  has 
been  in  exclusive  enjoyment  of  the  pew 
ever  since.  No  repairs  have  been  done  to 
the  pew  by  Margaret  Hodgson  or  by  her 
successors  in  title. 

The  evidence,  therefore,  in  favour  of  a 
title  by  legal  origin  appears  to  consist 
entirely  of  occupation  since  1867  by  the 
owners  of  a  particular  house.  Liability 
to  repair  is  the  essential  condition  of  a 
fe^ulty,  and  no  repairs  have  been  done. 
The  absence  of  such  evidence  is  fe-tal  to 
the  presumption  of  a  fiaxsulty — 1  Bu/m*8 
EcdesiasttccU  Law  (8th  ed.),  by  Tyrrwhitt, 
361-2,  and  cases  there  cited ;  FuUer  v. 
Lane  (25),  Walter  v.  Gunner  (28),  and 
Chwrton  v.  Frewen  (3). 

We  were  much  pressed  with  authorities 
to  shew  that  after  twenty  years'  enjoy- 
ment of  a  right  every  intendment  should 
he  made  in  its  fietvour,  and  it  was  further 
urged  that  there  was  here  twenty  years* 
enjoyment,  and  that,  therefore,  the  right 
could  not  be  defeated  merely  by  shewing 
that  the  enjoyment  must  have  originated 
since  the  time  of  legal  memory.  Lord 
Penzance  said  in  Crisp  v.  Martin  (12) 
that  the  Prescription  Act  does  not  apply 
to  a  claim  to  a  pew,  and  I  think,  upon 
the  language  of  the  2  &  3  Will.  4.  c.  71. 

(28)  1  Consist.  322. 
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s.  1,  that  there  is  very  good  ground  for 
that  opinion.  If  so,  prescription  is  in  the 
present  case  absolutely  out  of  the  question. 
There  is,  however,  here  a  deeper  objection. 
It  is  (to  use  the  language  of  Lord  Pen- 
zance in  the  case  cited)  that  the  evidence 
does  not  go  beyond  occupancy,  which  in 
the  case  of  a  claim  to  a  pew  is  not  suffi- 
cient evidence  of  prescription.  There  is, 
no  doubt,  some  evidence  that  the  incum- 
bent and  churchwardens  supposed  there 
was  a  proprietary  right  in  the  plaintiflTs 
predecessor  in  title.  But  these  admissions 
come  to  nothing  when  one  finds,  from  the 
same  books  which  contain  them,  that  they 
admitted  similar  rights  from  1783  to  1848, 
when  they  could  not  possibly  have  existed, 
and  that  from  1848  to  the  present  time 
they  have  furnished  equally  cogent  admis- 
sions of  the  title  of  persons  as  to  whom 
evidence  of  enjoyment  would  tend  to 
establish  rights  unknown  to  the  law. 

It  is  quite  true  that  it  is  possible  to 
establish  a  claim  by  lost  grant  or  lost 
fisu5ulty,  though  the  instrument,  if  ever  it 
existed,  must  have  come  into  existence 
within  a  few  years.  In  Rogers  v.  Brooks 
(8)  a  lost  faulty  was  presumed,  though, 
if  it  existed,  it  must  have  been  granted 
within  forty  years.  In  Campbell  v.  Wilson 
(10)  a  lost  grant  was  presumed,  though 
twenty-six  years  before  it  could  not  pos- 
sibly have  existed — see  also  Gray  v.  Bond 
(29).  But,  at  all  events,  where  the  ques- 
tion relatee,  not  to  a  supposed  grant 
whose  history  is  lost  in  the  mists  of 
antiquity,  relied  upon  as  the  foundation 
of  a  prescription,  but  to  a  real  grant 
actually  made,  but  lost,  the  question 
whether  there  was  such  a  grant  is  always 
one  of  fact.  In  each  of  the  three  cases 
cited  it  was  left  to  the  jury ;  and  in 
Ca/mpheU  v.  Wilson  (10)  Mr.  Justice  Grose 
said  that  he  should  hardly  have  made 
the  presumption  himself.  In  The  Duke 
of  Norfolk  V.  Arbuthnot  (30)  Lord  Justice 
Bramwell  said:  "I  refuse  to  find  that 
there  was  a  grant  which  has  since  been 
lost,  for  I  am  quite  certain  that  it  never 
existed " ;  and  Lord  Justice  Brett  said  : 
"  The  question  whether  a  lost  grant  did 
exist  is  one  of  flict  which  must  be  con- 

(29)  2  Br.  &  B.  667. 

(30)  49  Law  J.  Rep.  O.P.  782 ;  Law  Rep. 
5  C.P.  D.  390. 
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sidered  by  the  tribunal  which  has  to  try 
the  action"  (30).  There  are  abundant 
reasons  in  the  present  case  for  the  conclu- 
sion that  there  never  was  a  fiaculty,  and, 
in  my  opinion,  there  must  be  judgment 
for  the  defendants,  with  costs. 

Day,  J.,  concurred. 

JiidgmerU  for  the  defendanta. 


Solicitors— Pattison,  Wigg  &  Co.,  for  plaintiff ; 
Vincent  &  Vincent,  for  defendants. 


1893.    )  MOORE  V.  THE    HIGH    BAILIFF  OF 

May  9.  )  the  brompton  county  court. 

County  Court — High  Bailiff — Extortion 
andMia&mduct — LuMity — County  Courts 
Aet,  1888  (51  <&  52  Vict,  c.  43),  s.  50. 

Reckless  and  erroneous  conduct  on  the 
part  of  a  high  bailiff  of  the  CovaUy  Court 
is  not  "  misconduct "  within  section  50  of 
the  County  Courts  Act,  1888.  The  section 
deals  only  loi^  intentional  almse  of  power. 

This  was  an  appeal  fix>m  a  decision  of 
the  County  Court  Judge  sitting  at 
Brompton.  The  action  was  brought  by 
the  plaintiff  to  recover  damages  from  the 
high  bailiff  of  Brompton  County  Court 
for  misconduct  by  himself  and  by  his 
officer  within  the  meaning  of  section  50 
of  the  County  Courts  Act,  1888,  whilst 
levying  an  execution  on  the  plaintiff's 
goods  under  a  judgment.  The  charges 
made  against  the  high  bailiff  were — ^first, 
putting  an  improper  and  disreputable 
man  into  possession  of  the  goods,  who,  in 
feet,  misconducted  himself ;  secondly,  keep- 
ing the  man  in  possession  with  full 
knowledge  of  his  misconduct;  thirdly, 
that  the  man  assaulted  the  plaintiff; 
fourthly,  that  the  high  bailiff  illegally 
broke  into  the  plaintiff's  dwelling-house, 
and  illegally  removed  the  whole  of  the 
furniture  and  effects,  including  imple- 
ments of  trade;  fifthly,  that  the  high 
bailiff  unlawfully  and  illegally  arrested 
the  plaintiff.     The  County  Court  Judge 


found  as  a  fact  that  all  of  these  charges 
were  .proved,  except  that  of  illegsJly 
entering  the  plaintiff's  house,  and  that  the 
high  bailiff  was  personally  guilty  of  mis- 
conduct in  selling  the  implements  of  tnde, 
and  he  accordingly  gave  judgment  for  the 
plaintiff.  He  also  found  that  the  high 
bailiff,  though  acting  with  full  knowledge 
of  the  circumstances,  did  not  intend  to 
act  wrongfully,  but  was  guilty  of  extra- 
ordinary error  of  judgment. 

The  high  bailiff  appealed  against  that 
portion  of  the  judgment  of  the  learned 
County  Court  Judge  which  found  him 
persoimlly  guilty  of  misconduct. 

Edward  Morten,  for  the  appellant,  con- 
tended that  the  "misconduct"  intended 
in  the  Act  of  Parliament  must  be  ejwdm 
generis  with  extortion — The  Ashbury 
Carriage  Company  v.  Eiche(l)  and  Shoppee 
V.  Nathan  d:  Co,  (2).  The  penalty  under 
the  Sheriffs  Act,  1887  (50  &  51  Vict.c 
55),  8.  29,  was  inflicted  for  an  act  in  the 
nature  of  a  criminal  offence,  and  to  con- 
stitute this  there  must  be  mens  reor—Ife 
V.  Dangar,  Grant  d:  Co.  (3).  A  baihft 
moreover,  was  not  criminally  responsible 
for  the  acts  of  his  subordinates— ^o^^e  v. 
Whitehead  (4). 

Atherley  Jones,  for  the  respondent. 

Pollock,  B. — ^This  is  an  appeal  from 
the  decision  of  the  County  Court  Judge, 
who  has  awarded  to  the  plaintiff  damages 
against  the  high  bailiff  for  remov- 
ing and  selling  certain  implements  of 
trade.  The  question  is  whether  that 
judgment  should  stand  or  not.  It  is 
founded  on  section  50  of  the  County 
Courts  Act,  1888  (51  &  52  Vict.  c.  48). 
Remembering  that  this  Court  cmi  only 
hear  an  appeal  on  a  question  of  law,  the 
first  question  is— Is  any  part  of  the  deci- 
sion wrong  in  point  of  law,  or  must  we 
support  it  as  a  finding  of  feet?  The 
Judge  has  not  so  mingled  law  and  fiict « 
to  prevent  our  disentangling  them.  Theie 

(1)  44  Law  J.  Rep.  Kxch.  186;  Law  Rep. 
7  H.L.  153. 

C2)  Law  Rep.  [1892]  1  Q.B.  246. 

(3)  61  Law  J.  Rep.  Q.B.  780;  Law  Rep. 
[1892]  2  Q.B.  337. 

(4)  61  Law  J.  Rep.  Q.B.  778 ;  Law  Bcp. 
[1892]  2  Q.B.  365. 
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are  several  charges  of  misconduct,  and  that 
to  which  this  appeal  refers  is  the  fourth — 
namely,  "That  the  high  hailiff  illegally 
and  unlawfully  broke  into  the  plaintifTs 
dwelling-house  on  the  29th  of  July,  1892, 
and  removed  the  whole  of  the  furniture 
and  effects,  including  the  tools  and  imple- 
ments of  trade  in  the  said  dwelling-house, 
contrary  to  sections  147  and  154  of  the 
said  Act."  The  learned  Judge  has  found 
as  a  fiict  that  the  bailiff  did  remove  and 
eeU  certain  boards  spedaUy  prepared  for 
the  purpose  of  carrying  on  the  debtor's 
business,  and  that  these  boards  were  tools 
and  implements  of  trade.  This  is  a  find- 
ing of  &ct,  and  I  think  a  right  one. 

Secondly,  as  to  the  misconduct.  The 
Judge  says,  "  I  think  that  the  act  of  sell- 
ing the  trade  implements  of  the  applicant 
after  due  notice,  and  under  all  the  circum- 
stances of  the  case,  was  a  wrongful  act. 
.  ,  .  It  may  be  urged  that  the  high 
bailiff,  who,  according  to  his  own  evidence, 
acted  personally  and  with  full  knowledge 
of  all  the  material  circumstances  of  the 
case,  did  not  think  at  the  time  that  he  was 
acting  wrongly,  and  that  he  acted  by  an 
extraordinary  error  of  judgment,  without 
sufficient  consideration,  and  not  knowingly, 
or  with  the  view  of  realising  the  paltry 
sum  for  which  the  articles  in  question 
were  sold,  and,  so  to  speak,  punishing  the 
applicant  for  his  violence  to  the  oficers  of 
the  Court.  ...  I  trust  and  believe  that 
such  was  the  case,  and  that  he  acted 
merely  erroneously  and  recklessly;  but 
still  I  think  that  the  act  in  question  was 
equally  an  act  of  *  misconduct '  in  the 
nature  of  extortion  contemplated  by  the 
50th  section."  This  finding  goes  to  the 
extent  that  the  bailiffs  action  was  erro- 
neous and  reckless,  but  not  further.  Does 
such  conduct  come  within  section  60  of 
the  County  Courts  Act,  51  &  62  Vict.  c. 
43  ?  The  section  appears  to  me  to  be  of  a 
penal  character.  The  whole  of  the  terms 
of  the  enactment  must  be  looked  at,  on  the 
principle  of  ejusd&ra  generis^  and  the  two 
principal  words  used  are  "  extortion  "  and 
"misconduct."  I  think  the  section  is 
only  intended  to  deal  with  intentional 
abuse  of  his  powers  by  the  high  bailiff. 
I  do  not  use  the  words  "  criminal,"  "  in- 
dictable," "  men8  rea,'*  which  are  technical 
words.     Here  the  conduct  of  the  bailiff 


was  negligent  and  reckless,  but  there  was 
an  absence  of  wrongful  intention.  In 
section  29,  sub-section  2,  of  the  Sherifis 
Act,  1887  (50  &  51  Vict.  c.  55),  there  is 
the  following  provision  :  "  If  any  person, 
being  either  a  sheriff,  under-sheriff,  bailiff, 
or  oficer  of  a  sheriff,  or  being  employed 
in  levying  or  collecting  debts  due  to  the 
Crown  by  process  of  any  Court,  or  being 
an  ofBlcer  to  whom  the  return  or  execution 
of  writs  belongs,  does  any  of  the  following 
things,  that  is  to  say  " — ^and  the  offences 
are  then  set  out  together  with  the  penal- 
ties incurred  by  committing  them. 

In  Lee  v.  BangoTy  Grant  d:  Co.  (3),  a 
case  under  this  section,  each  member  of 
the  Court  of  Appeal  dealt  with  these 
words,  and  they  all  came  to  the  conclusion 
that  a  mere  innocent  mistake  would  not 
amount  to  an  offence  within  the  section. 

The  principle  governing  that  case  is,  I 
think,  applicable  here,  and  I  am  of  opinion 
that  the  County  Court  Judge  has  come  to 
a  wrong  decision,  and  that  his  judgment 
must  be  reversed,  but  we  shall  allow  no 
costs. 

Kemnedt,  J. — I  am  of  the  same  opinion. 
I  wish  to  make  it  clear  that  in  dealing 
with  the  judgment  of  the  County  Court 
Judge  I  accept  his  findings.  The  real 
ground  of  my  decision  is  that  he  has  ap- 
plied this  section  to  a  case  which  it  was 
not  intended  to  cover.  Section  50  of  the 
County  Courts  Act,  51  &  52  Vict.  c.  43, 
appears  to  be  aimed  at  cases  in  which  a 
person  has  a  wrongful  intention.  The 
term  "  offence "  seems  inapplicable  to 
what  would  only  give  ground  for  a  civil 
remedy  in  the  ordinary  Courts. 

Appeal  allowed,  hvi  lea/ve  to 
appeal  granted. 


Solicitors— T.  J.  Robinson,  for  appellant ;  Nokes 
&  Stammers,  for  respondent. 
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[IN  THE   COURT  OF  APPEAL.] 
1893.    7         In  re  nance  ;  ex  pa/rte 


Feb.  24 


.} 


.ASHMEAD.'' 


Bcmkruptcy — Petition — Cost-book  Min- 
ing Compa/ny — Jvdgm&fU  Recovered  by 
Secreta/ry  for  Calls — Petition  in  Ncume  of 
Secretary— Stcmnwries  Act,  1869  (32  d&  33 
Vict.  c.  19),  S8,  2  and  13. 

By  section  13  of  the  Stannaries  Act, 
1869,  the  amiountfor  the  time  being  unpaid 
of  anvy  caU  on  a/ny  share  in  a  company 
^mU  be  deemed  to  be  a  debt  dus  from  the 
holder  of  svxk  sha/re  to  the  company  ;  and  if 
at  ike  time  appointed  for  the  payment  of 
Q/ny  such  caU,  any  sJiareholder  shall  fail  to 
pay  the  amount,  "  it  shaM  be  lawful  for 
the  company  to  sue  such  sfiareholder  for 
iM  aano'wnt  of  such  call  in  any  Court  of 
law  having  competent  jurisdiction,  in  the 
na/me  of  the  purser  for  the  time  being  of 
the  company  .  .  ,.a>sthe  nominal  plaintiff 
for  the  company,  and  to  recover  the  amount 
of  such  caliy 

By  section  2;  ^^  The  term  ^purser' 
mea/ns  the  purser  for  the  tim^  being  of  a 
compamA/,  and  if  there  is  no  purser,  tfi&ii 
the  secretary  for  the  time  being." 

The  secretary  of  a  cost-book  mining  com- 
pany, heaving  recovered  a  judgment  a>gainst 
a  shao'ehold^  for  unpaid  caUs  under  the 
provisums  of  section  13,  preserved  a  peti- 
tion in  bankruptcy  in  his  oum  name  again>st 
the  judgment  debtor,  stating  that  he  peti- 
tioned "  as  secretary  for  and  on  behcdf  of 
all  the  sh4vreholders  "  in  Hie  compamy : — 
Held,  that  he  was  not  entitled  to  petition, 
but  that  the  company  must  be  the  petition- 
ing creditors. 

Appeal  from  a  decision  of  the  Registrar 
refusing  to  make  a  receiving  order. 

The  appellant,  Ashmead,  was  secretary 
of  the  Great  Fortune  and  West  Carzin 
Mines,  two  cost-book  mining  companies 
within  the  jurisdiction  of  the  Stannaries 
Court.  The  appellant,  suing  as  secretary 
on  behalf  of  the  shareholders,  brought 
actions  against  the  debtor  in  the  Mayor's 
Court  in  respect  of  unpaid  calls  upon 
shares  in  both  companies,  and  recovered 
judgments  against  him  for  95/.  and  40/. 
respectively.     The  judgments  not  having 

*  Coram  LordBsher,  M.R.,  Lindley,  L. J.,  and 
Bowen,  L.J. 


been  satisfied,  the  appellant  presented  a 
bankruptcy  petition  against  the  debtor, 
stating  that  he  was  justly  and  truly  in- 
debted to  him  "  as  secretary  for  and  on 
behalf  of  all  the  shareholders  in  the  Great 
Fortune  Mine,  and  also  as  secretary  for 
and  on  behalf  of  all  the  shareholders  in 
the  West  Carzin  Mine,"  in  the  above 
sums. 

The  Registrar  refused  to  make  a  receiv- 
ing order,  on  the  ground  that  the  judg- 
ments did  not  make  the  debts  due  to  Ash- 
mead so  as  to  entitle  him  to  petition  in 
respect  of  them,  and,  further,  that  in  any 
case  he  was  a  bare  trustee  for  the  com- 
panies, and  could  not  petition  without 
joining  the  cestuis  qus  trust.  He  gave 
leave  to  amend  the  petition. 

Cooper  Willis,  Q.C.,  for  the  appellant.— 
Under  section  13  of  the  Stannaries  Act, 
1869,  the  appellant,  as  secretary,  was  em- 
powered to  sue  the  debtor  as  nominal 
plaintiff  for  the  companies,  and  as  judg- 
ment creditor  he  was  entitled  to  present 
the  petition .  The  j udgment  debts  are  due 
to  him  for  and  on  behalf  of  the  companies. 
The  rule  that  a  bare  trustee  of  a  debt 
cannot  present  a  petition  in  bankruptcy 
without  joining  his  cestuis  que  trud 
as  co-petitioners  is  not  infleidble.  Tbe 
Court  has  a  discretion.  In  Guthrie  v. 
Fisk  (1)  no  judgment  had  been  recovered, 
and  there  was,  therefore,  no  debt  due  to 
the  secretary.  Proceedings  upon  a  judg- 
ment can  only  be  taken  in  the  name  of 
the  plaintiff  in  the  action. 

[He  also  referred  to  In  re  Hastingi; 
ex  parte  Dearie  (2),  In  re  Adam;  w 
parte  CuUey  (3),  and  Hope  v.  Meek  (4).] 

F.  Cooper  Willis,  for  the  debtor,  was  not 
called  upon  to  argue. 

Lord  Esher,  M.R.— In  this  case  the 
debtor  was  a  shareholder  in  a  mining  com- 
pany subject  to  the  jmrisdiction  of  theStan- 
naries  Court.  The  company  made  a  call 
upon  his  shares,  and  he  feiled  to  pay  i^ 
At  common  law  the  company  could  not 

(1)  8  B.  &  C.  178.  _ 

(2)  54  Law  J.  Rep.  Q.B.  74  ;  La^  ^P* 
14  Q.B.  D.  184.  „     Q 

(3)  47  Law  J.  Rep.  Bankr.  97 ;  Law  Rep-  » 
Ch.  D.  307. 

(4)  10  Bxch.  Rep.  829 
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sue  him  for  the  amount  of  the  call  because 
hie  waB  a  partner  with  them.  This  in- 
ability of  the  company  to  sue  a  share- 
holder had  caused  great  difficulty  in  the 
enforcing  of  calls  upon  shares  in  com- 
panies subject  to  the  Stannaries  Court, 
and  the  Act  of  1869  was  passed  to  cure 
this  difficulty.  The  Act  gives  power  to  a 
cost -book  company  to  sue  a  shareholder 
who  has  neglected  to  pay  a  call.  This 
is  a  purely  statutory  right,  depending 
solely  on  the  provisions  of  the  Act.  The 
right  is  established  and  limited  by  the 
terms  of  section  13.  It  is  quite  clear 
that  the  call  was  not  due  to  the  sec- 
retary of  the  company.  No  debt  was  due 
from  the  shareholder  to  the  secretary,  and 
in  the  present  case  the  secretary  was  not 
even  a  shareholder  in  the  company ;  he 
had  no  interest  whatever  in  the  matter. 
The  right  to  sue  the  shareholder  is  con- 
ferred by  section  13.  The  first  thing  the 
section  does  is  to  make  the  impaid  call  a 
debt  due  from  the  shareholder  to  the  com- 
pany. That  which  before  was  not  a  debt 
at  fiJl  is  made  a  debt  due  from  the  share- 
holder, not  to  the  purser  or  secretary,  but 
to  the  company.  Then  the  right  to  sue 
for  the  debt  is  given  in  express  terms,  not 
to  the  purser,  but  to  the  company.  The 
right  is  given  to  the  company,  and  is  limi- 
ted to  them.  How  are  they  to  suel  "In 
the  name  of  the  purser  ....  as  the 
nominal  plaintiflf  for  the  company."  What 
remedy  the  company  might  have  had  in  a 
Court  of  equity  I  do  not  know ;  but  the 
right  given  by  section  13  is  to  sue  the 
shareholder  "  in  any  Court  of  law  having 
competent  jurisdiction."  When  it  is  said 
that  the  company  may  sue,  it  is  meant 
that  the  purser  may  not.  But  the  com- 
pany are  to  sue  in  the  name  of  the  purser 
"  as  the  nominal  plaintiff."  The  action  is 
to  be  brought  by  the  company.  The  sec- 
tion does  not  say  that  the  action  is  to  be 
by  the  purser  as  plaintiff,  but  that  the 
company  are  to  sue  in  the  name  of  the 
purser  as  the  nonunal  plaintiff.  The  debt 
is  not  due  to  the  purser,  and  the  action  is 
not  brought  by  him.  The  judgment  is 
not  in  his  favour,  it  is  in  favour  of  the 
company.  The  purser  is  not  the  judg- 
ment creditor ;  the  company  are  clearly 
the  judgment  creditors.  If  a  petition  in 
bankruptcy  is  foimded  on  the  judgment. 
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the  company  must  be  the  petitioners. 
The  purser  or  secretary  could  not  be  a 
good  petitioning  creditor.  In  this  case 
the  secretary  has  presented  the  petition, 
and  describes  himself  as  having  recovered 
the  judgments  "  for  and  on  behalf  of  all 
the  shareholders."  That  statement  is  not 
true.  The  company  or  the  shareholders 
had  recovered  the  judgment  in  his  name. 
It  is  impossible  for  him  to  be  a  proper 
petitioning  creditor,  or  to  make  the  proper 
affidavit  in  support  of  the  petition.  So 
fitr  as  the  bankruptcy  law  is  concerned, 
he  is  nothing  but  a  name.  The  point 
was,  I  think,  really  decided  in  Guthrie  v. 
Fisk  (1),  which  shews  that  when  an  Act 
confers  a  limited  power  upon  a  company 
to  sue  in  the  name  of  their  officer,  it  does 
not  thereby  make  that  officer  a  good  pe- 
titioning creditor  in  bankruptcy  on  behalf 
of  the  company. 

I  think  the  Registrar  took  the  right 
view  of  the  law,  and  that  this  appeal  must 
be  dismissed. 

LiNDLET,  L.J. — The  question  turns  upon 
the  true  construction  of  section  13  of  the 
Stannaries  Act.  One  of  the  objects  of 
that  Act  was  to  cure  the  great  defect  in 
the  mode  of  recovering  unpaid  calls  from 
shareholders  in  cost-book  mining  com- 
panies within  the  jurisdiction  of  the 
Stannaries  Court.  These  companies  were 
unincorporated  partnerships,  and  before 
the  Act  there  were  only  two  methods  of 
enforcing  the  payment  of  a  call  by  a  de- 
&,ulting  shareholder.  One  method  was 
for  the  piu«er  to  sue  the  shareholder  on 
the  equity  side  of  the  Stannaries  Court. 
In  such  a  suit  he  did  not  recover  the 
amount  of  the  call,  but  obtained  an  order 
for  the  sale  of  the  shares  if  the  share- 
holder did  not  pay  the  call.  The  other 
method  was  what  was  locally  called  "  put- 
ting a  creditor  upon  "  the  shareholder — 
that  is,  prociudng  some  creditor  of  the 
company  to  sue  the  defaulting  shareholder 
for  the  debt  due  by  the  company  to  the 
creditor.  This  was  an  experiment  which 
generally  succeeded,  for  the  defendant 
could  only  plead  the  non-joinder  of  the 
other  shareholders.  This  method  often 
led  to  suits  in  Chancery  to  put  a  stop  to 
such  proceedings,  which  were  frequently 
very  unjust.     To  cure  this  state  of  things 
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section  13  of  the  Stannaries  Act  was 
passed.  The  section  does  not  go  the 
length  of  enabling  cost-book  companies 
to  sue  and  be  sued  in  the  name  of 
the  purser  in  every  case.  The  company 
cannot  be  sued  at  all  in  the  name  of  the 
purser,  and  the  purser  cannot  sue  on  be- 
half of  the  company  for  anything  but 
unpaid  calls.  What,  then,  is  the  extent 
of  the  power  given  by  section  131  Is 
the  company  authorised  to  use  the  name 
of  the  purser  in  proceedings  in  bankruptcy 
against  a  de&ulting  shareholder  %  The 
answer  must  be.  No.  The  principle  to  be 
applied  was  laid  down  in  Guthrie  v.  Fiak 
(1),  which  decided  that  an  Act  which 
enabled  a  company  to  sue  in  the  name  of 
their  secretary  did  not  authorise  the  sec- 
retary to  take  proceedings  in  bankruptcy 
on  behalf  of  the  company  against  a  debtor 
to  the  company.  That  principle  applies 
to  the  present  case,  and  I  think  the  deci- 
sion of  the  Kegistrar  was  quite  right. 

BowEN,  L.  J.,  concurred. 

Appeal  dismissed. 


Solicitors — Stacpoole,  Batters  &  Stacpoole,  for 
appellant ;  Howard  Rninney,  for  debtor. 


[IN  THE   COURT  OF  APPEAL.] 

^  MURRAY  AND  OTHERS,  JUSTICES 
1893.         \        OP   THE   CITY   OF     MANCHE8- 

March  10. 1      tbr    {appeUamts)  v,   freer 
V.     {respondent). 

Licensing — Beerhouse  Licensed  prior  to 
the  1st  of  May,  1869 — Change  of  Occu- 
pancy— Application  for  Renewal  of  Licence 
by  new  Tenant — Discretion  of  Justices — 
Licensing  Act,  1828(9  Geo,  4.  c.  61),  s.  14 
'-  32  dh  33  Vict,  o.  27.  ss,  8  and  19— Wine 
and  Beerhouse  Act,  1869  (33  dc  34  Vict, 
c.  29),  s,  7. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  100.] 


[IN   THE  COURT  OF  APPEAL.] 
1893.    ")  THOMPSON   V,    PALMER  AND 

May  9.  j  another.* 

Pra>ctice — Contract  "  which,  according  to 
the  terms  thereof,  ought  to  be  performed 
within  the  jvHsdiction  " — Place  of  Pay- 
ment— ConcurrerU  Writ — Service  out  of 
Jurisdiction — Order  XI.  rule  1  (c). 

The  plaintiff,  a  ciml  engineer  residing 
within  the  jurisdiction,  entered  into  a  war 
tract  with  the  defendants,  one  of  tchom  «- 
sided  within,  whilst  the  other  resided  out 
of,  the  jurisdiction,  and  who  carried  on 
business  as  partTiers  in  Spain.  Thefor&gn 
Tnember  of  the  firm  had  no  place  of  huti- 
ness  within  the  jurisdiction.  By  the  con- 
tract, which  was  made  abroad,  the  plaifitiff 
v/ndertook  to  design  and  superirUend  the 
construction  of  certain  docks  in  Spain 
whic/i  the  defendants  had  undertaken  to 
constmctfor  tJie  Spanish  Government.  Jh 
plaintiff  uxis  to  be  paid  five  per  cent,  commii- 
sion  on  the  totalcost  of  the  works  ;  hewasto 
be  paid  such  commission  by  certain  instd- 
m^nts,  and,  in  addition  to  such  commission, 
toas  to  receive  a  certain  sum  in  EngUA 
money  for  travelling  eacpenses  in  respect  of 
eac/i  visit  which,  under  the  contract,  he  was 
to  make  to  the  works  every  three  months  or 
thereabout.  No  place  of  payment  was  spe- 
cified in  the  contract.  Severed  instalmenU 
were  paid  to  the  plaintiff  toithin  thej^- 
diction,  and  in  an  action  to  recover  m 
balance  due  under  the  ooTttract,  an  ord^ 
was  obtained  ex  parte  under  Order  XL 
rule  1  (e),  giving  leave  to  issue  a  writ  against 
the  defendant  resident  in  Spain,  and  to 
serve  notice  of  it  on  that  defendant  out  of 
ths  jurisdiction : — Held,  that,  upon  the  true 
construction  of  the  contra^t^  the  defendants 
were  under  the  obligation  to  pay  theoom- 
mission  to  the  plaintiff  unthin  thejurisdic- 
tion,  and  that  as  the  action  was  founds  (^ 
a  breach  unthin  the  jurisdiction  of  a  con- 
tract "  which,  c^ccording  to  the  terms  th&'eof, 
ou^ght  to  be  perform^  within  the  jurisdicr' 
tion,'*  Order  XI.  rule  1  (e)  applied. 

Appeal  from  the  refusal  of  a  Divisional 
Court  to  set  aside  an  order  for  the  issuo 
of  a  concurrent  writ,  and  service  thereof 

*  Cnram  Lord  Esher,  M.R.,  Lopes,  L.J.. 
and  Smith,  L.J. 
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out  of  the  jurisdiction  under  Order  XI, 
rule  1  (e). 

The  action  was  brought  to  recover 
1,323Z.  odd,  the  balance  of  an  account  due 
to  the  plaintiff  under  a  certain  contract. 

The  plaintiff  was  a  civil  engineer,  re- 
siding and  carrying  on  business  at  New- 
castle-upon-Tyne.      The    defendant    Sir 
C  M.  Palmer  resided  at  Newcastle-upon- 
Tyne,     and    the    defendant     Don    Jos6 
Martinez  de  las  Rivas  resided  at  Bilbao, 
and    had    no    place    of   business    with- 
in the  jurisdiction ;  they  carried  on  busi- 
ness in  partnership  at  Bilbao,  under  the 
name  of  Martinez  Bivas  Palmer,  and  had 
contracted  with  the  Spanish  Government 
to  construct  certain  docks  in  Spain.     The 
plaintiff  contracted  with  the   defendants 
to  design  and  to  supervise  the  construc- 
tion of  the  docks  in  question.     The  terms 
of  the  contract  were  contained  in  a  letter 
written  to  the  defendants'  firm  by  the 
plaintiff  from.  Newcastle-upon-Tyne,  and 
the  answer  of  the  firm  accepting  the  same 
was  sent  from  Bilbao.     The  plaintiff  was 
to  prepare  specifications  and  plans,  take 
out  quantities,  and  superintend  the  con- 
struction of  the  docks  and  other  works 
for  a  commission  of  five  per  cent,  on  the 
total  cost ;  he  was  to  have  entire  superin- 
tendence over  the  works,  and  was  to  visit 
them  during  construction  once  in  every 
three  months  or  thereabouts  ;  but  he  was 
to   have,  at   his  own  expense,  an  expe- 
rienced assistant  constantly  in  attendance 
to  superintend  the  works  during  construc- 
tion;   travelling   expenses  in  connection 
with  the  plaintiff's  vLsit?,  "  say  40Z.  British 
sterling  per  visit,"  were  to  be  paid  to  him 
in  addition  to  the  commission ;  the  com- 
mission was  to  be  paid  by  instalments  in 
CEish — \l.  10«.  per  cent,  on  the  contract 
price  of  each  contract  as  and  when  it  was 
made,  and  the  remaining  32. 10«.  per  cent, 
was  to  be  paid  at  the  expiration  of  every 
three  months  on  the  value  of  the  work 
executed  during  that  period ;  but  a  cer- 
tain proportion  of  that  Zl.  10«.  per  cent. 
was  to  be  withheld  so  as  to  leave,  upon 
the  completion  of  the  works,  a  sum   of 
500/.  in  the  defendants'  hands  to  insure 
the  proper  pei*formance  of  the  plaintiff's 
duties ;  and  that  sum  of  5002.  was  to  be 
payable  to  the  plaintiff  within  seventy- 
five  days  after  the  final  completion  of  the 
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works  to  the  satisfaction  of  the  defen- 
dants. Some  of  the  instalments  were 
paid  in  England,  and  the  plaintiff  now 
sought  to  recover  the  balance.  The  de- 
fendant Palmer  entered  an  appearance  to 
the  writ. 

The  plaintiff  obtained  an  order  ex  pcurte 
at  chambers,  under  Order  XI.  rule  1  (e), 
to  issue  a  concurrent  writ  in  the  action, 
and  to  serve  notice  of  it  on  the  defendant 
De  las  Rivas  at  Bilbao. 

The  Divisional  Court  (Wills,  J.,  and 
Charles,  J.)  refused  to  set  that  order  aside. 

The  defendant  De  las  Bivas  appealed. 

Lawson  Walton^  Q-C,  and  Scott  Fox, 
for  the  appellant. — Upon  the  true  con- 
struction of  the  contract,  and  in  the  ab- 
sence of  any  provision  specifying  the  place 
of  payment,  payments  were  to  be  made 
abroad  and  not  at  Newcastle.  The  case 
is  governed  by  Bell  v.  The  Antwerp ,  Lon- 
don, and  Brazil  Line  (1).  The  plaintiff 
was  in  the  service  of  the  defendants,  and 
it  is  the  duty  of  a  servant  to  resort  to  his 
master  for  payment.  The  rule  that  a 
debtor  must  seek  and  find  out  his  creditor 
does  not  apply  to  such  a  contract  of  ser- 
vice as  was  entered  into  here.  The  con- 
tract is  not  one  which,  according  to  its 
terms,  ought  to  be  performed  within  the 
jurisdiction,  and  consequently  the  case  is 
not  within  Order  IX.  rule  1  (e),  and  leave 
to  issue  and  serve  a  concurrent  writ  ought 
not  to  have  been  given. 

[llhe  Eider  (2),  ReynoUe  v.  Coleman  (3), 
Rein  V.  Stein  (4),  and  Fry  v.  Raggio  (5) 
were  also  referred  to.] 

T.  W.  Chitty,  for  the  plaintiff,  was  not 
called  upon. 

Lord  Esher,  M.R. — The  question  here 
is  what,  upon  the  true  construction  of 
this  contract,  is  to  be  the  place  of  pay- 
ment. The  plaintiff  is  a  civil  engineer 
who  cannot  carry  on  his  business  solely  at 
Newcastle ;  he  has  to  go  to  many  different 

(1)  60  Law  J.  Rep.  Q.B.  270;  Law  Rep. 
[1891]  1  Q.B.  103. 

(2)  62  Law  J.  Rep.  P.,  D.  &  A.  65 ;  Law  Rep. 
[1893]  P.  D.  132. 

(3)  56  Law  J.  Rep.  Chanc.  903 ;  Law  Rep. 
36  Ch.  D.  453. 

,'4)    61    Law  J.   Rep.  Q.B.   401;    Law  Rep. 
[1892]  1  Q.B.  763. 
(5)  40  W.  R.  120. 
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places  to  perform  his  business  as  an  engi- 
neer, and  when  he  has  done  it  he  goes 
back  to  Newcastle,  and  that  is  where  he 
makes  his  contracts.  In  the  present  case 
he  makes  his  designs  and  calculations  at 
Newcastle,  and  then  he  goes  over  to  Spain 
for  a  short  time  to  see  how  the  works 
which  he  has  designed  have  been  carried 
out.  Under  the  contract  a  commission  of 
five  per  cent,  on  the  total  cost  of  the 
works  was  payable  by  certain  instalments, 
which  were  to  be  paid  not  at  any  particular 
place,  but  when  certain  contracts  were 
entered  into.  Those  contracts  need  not 
be  made  at  Bilbao,  but  might  be  made  in 
France,  Italy,  or  in  England ;  or,  if  timber, 
for  instance,  was  used,  contracts  might  be 
made  for  it  to  come  from  America  or  Nor- 
way. The  commission  in  respect  of  such 
contracts  was  to  be  paid,  not  by  the  con- 
tractors, but  by  the  defendants  as  and 
when  each  contract  was  made.  The  place 
where  the  commission  is  to  be  paid  is  not 
stated  in  the  contract  between  the  plain- 
tiff and  the  defendants.  It  was  alleged 
that  there  was  a  right  of  tender  in  some 
remote  part  of  the  woild,  but  it  is  im- 
possible that  there  could  be  such  a  right 
imder  such  circumstances  as  exist  here. 
The  whole  of  the  calculations  in  respect 
of  which  payment  is  to  be  made  by  the 
defendants  have  to  be  made  by  the  plain- 
tiff at  Newcastle,  and,  inasmuch  as  no 
place  of  payment  is  mentioned  in  the  con- 
tract, it  seems  to  me  that  there  is  an  ob- 
ligation on  the  defendants  to  pay  the 
plaintiff  at  Newcastle,  and  he  has  a  right 
to  be  paid  there.  Upon  the  true  con- 
struction of  the  contract  payment  was  to 
be  made  at  Newcastle,  and  consequently 
there  has  been  a  breach  within  the  juris- 
diction of  a  contract  which  ought  to  be 
performed  within  the  jurisdiction  within 
Order  XI.  rule  I  (e).  The  appeal  must, 
therefore,  be  dismissed. 

Lopes,  L.J. — I  am  of  the  same  opinion. 
The  proposal  containing  the  terms  under 
which  the  plaintiff  was  employed  was  sent 
by  him  to  the  defendants'  firm  in  Spain ; 
and  it  was  made,  I  assume,  in  Spain, 
where  it  was  accepted.  Then  comes  the 
question  as  to  where  the  contract  with 
regard  to  the  payment  of  commission  to 
the  plaintiff  is  to  be  performed.    I  cannot 


come  to  any  other  conclusion,  inasmuch 
as  the  contract  does  not  mention  any  place 
of  payment,  and  also  having  re^ni  to 
the  circumstances  under  which  the  con- 
tract was  entered  into,  than  that  it  vss 
the  intention  of  the  parties  that  the  pay- 
ments should  be  made  to  the  plaintiff  at 
Newcastle.  That  was  the  place  where  the 
creditor  lived  and  carried  on  his  bnsiness, 
and  where  in  all  probability  he  would  pb- 
oeive  payment,  and  would  give  a  good 
and  valid  discharge.  It  was  suggested  that 
the  payments  might  be  made  at  any  place 
where  the  creditor  might  happen  to  be; 
but  that  cannot  be  so.  I  think  the  view 
taken  by  the  Court  below  was  right,  and 
the  appeal  must  be  dismissed. 

Smith,  L.J. — I  am  of  the  same  opinion. 
I  think,  upon  the  true  construction  of  this 
contract,  that  payment  was  to  be  made  to 
the  plaintiff  at  Newcastle,  and  at  New- 
castle alone ;  also  that  it  was  to  be  made 
in  English  money,  and  none  other ;  and 
therefore  the  contract  is  one  which  ac- 
cording to  the  terms  thereof  ought  to  be 
performed  within  the  jurisdiction. 

Appeal  dismissed. 


Solicitx)rs— Stibbard,  Gibson  &  Co.,  agents  for 
Gibson,  Pybus  k  Pybas,  Newcastle-npon-Tyne, 
for  plaintiff ;  Maples,  Teesdale  &  Co.,  agents 
for  Leitch,  Dodd,  Bramwell  &  Bell,  Newcastle- 
upon-Tyne,  for  defendant.  Martinet  de  las 
RlTas. 


1893.        1      CARTER  (appellanl)  v. 
April  12,  13.  J       THOMAS  {respondmt). 

Criminal  Law — AssauU — BofMi  FiM 
Claim  of  Right^Fire— Right  to  ^ 
Premises — Fire  Brigade — Pvhlio  Htdm 
Act,  1875  (38  A  39  Vict.  c.  55),*.  171-- 
Totvm  Police  Clauses  Act,  1847  (10  ^'  ^^ 
Vict.  c.  89),  8.  32. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  104.] 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE   COURT  OF  APPEAL.] 

1893.     1  THE      HAWKINS     HILL     CONSOLI- 

May  29.  >  dated  gold- mining  company  v. 

July  3.  J     WANT,  JOHNSON  AND  COMPANY.* 

Practice — Costs  —  Security  —  Company 
in  Liquidation — Undertdking  by  Liquida- 
tors to  the  Cowrt — Construction — Extent 
of  Liability  —  Final  Determination  of 
Action — Summary  Procedure  to  Enforce 
Undertaking, 

The  defenda7its  took  out  a  summons  for 
an  order  that  the  plaintiff  company y  which 
was  in  voluntary  liquidation,  should  give 
security  to  the  amount  of  200L  for  the  costs 
of  the  action.  One  of  the  liquidators  made 
an  affidavit  that  they  would  set  apart  a 
sum  sufficient  to  meet  any  possible  daimfor 
the  defendants'  costs  in  tlie  action.  The 
Master  made  an  order  that  the  company 
should  give  security  unless  the  liquidators 
within  four  days  gave  an  undertaking  in 
the  terms  of  the  affidavit,  in  which  case 
there  was  to  be  no  order.  The  liquidators 
gave  an  undertaking  to  set  apart  out  of  the 
assets  of  the  company  a  sum  sufficient  to 
meet  the  costs,  if  any,  which  the  plaintiffs 
might  be  liable  to  pay  to  the  defendants  in 
the  action.  The  plaintiffs  succeeded  at  the 
trial,  but  the  judgment  in  their  favour  was 
reversed  by  the  Court  of  Appeal,  and  entered 
for  the  d^endants  wUh  costs.  The  d^fen- 
dants'  taxed  costs,  including  the  costs  of 
t/ie  action  and  of  the  appeal,  amounted  to 
790^. 

Held,  by  tJts  Divisional  Court,  that  the 
undertaking  was  an  undertaking  given  to 
the  Court,  cmd  could  be  summarily  en- 
forced ;  that  there  was  no  such  final  deter- 
mination of  the  action  when  judgment  was 
given  for  the  plaintiffs  at  the  trial  as  to 
discharge  the  liquidators  from  their  under- 
taking ;  and  lliat  they  were  liable  upon  it 
for  all  the  costs  incurred  by  the  deferidants. 

Held,  by  the  Court  of  Appeal,  that  upon 
t/ie  true  construction  of  ^e  undertaking 
and  of  the  summons  and  order  for  security, 
tlie  liquidators  were  only  liable  personally 
to  the  extent  of  2001. 

Appeal  by  the  liquidators  of  the  plain- 
tiff company  against  an  order  of  Mathew,  J., 

♦  Coram,  Q.B.  D.:  Grantham,  J.,  and  Bruce,  J. ; 
C.  A. :  Lord  Eaher,  M.R.,  Bowen,  L.J.,  Kay,  L.J. 
Vol.  62.— Q.B. 


that  they  should  pay  the  defendants  a 
sum  of  7902.,  under  an  undertaking  given 
by  them  in  the  action. 

The  defendants,  a  firm  of  solicitors,  had 
acted  for  the  plaintiff  company,  and  in 
1888  an  action  was  brought  by  the  com- 
pany against  the  defendants  to  recover 
150^.  damages  for  alleged  negligence,  with, 
an  alternative  claim  for  money  had  and 
received.  The  defendants  counter-claimed 
for  work  and  labour  done.  After  the  action 
was  commenced  the  company  went  into 
voluntary  liquidation,  and  a  Mr.  Hodding 
and  Mr.  Leslie  were  appointed  liquidators. 
The  defendants  thereupon  took  out  a  sum- 
mons for  an  order  upon  the  company  to 
give  security  to  the  amount  of  2002.  for 
the  costs  of  the  action.  The  summons 
was  opposed  by  the  liquidators,  and  Mr. 
Hodding,  one  of  the  liquidators,  made  an 
affidavit  which  in  effect  stated  that  he 
and  his  co-liquidator  would  set  apart  a 
sufficient  sum  to  meet  any  possible  claim 
for  the  defendants'  costs  in  the  action. 
On  the  12th  of  October,  1888,  the  Master 
made  an  order  for  security  to  be  given  by 
the  company,  unless  the  liquidators  within 
four  days  gave  an  undertaking  in  the 
terms  of  the  affidavit,  in  which  case  there 
was  to  be  no  order.  The  liquidators  gave 
an  undertaking,  which  was  in  the  following 
terms :  "  Between  the  Hawkins  Hill  Con- 
solidated Gold-Mining  Company  (Limited), 
plaintiffs,  and  Want,  Johnson  k  Co.,  de- 
fendants.— ^We,  the  undersigned,  the  liqui- 
dators of  the  above-named  plaintiff  com- 
pany, hereby  undertake  to  set  apart  out 
of  the  assets  of  the  said  company  a  sum 
sufficient  to  meet  the  costs,  if  any,  which 
the  said  plaintiffs  may  be  liable  to  pay  to 
the  defendants  in  this  action.  Dated  this 
17th  day  of  October,  1888.— M.  T.  Hod- 
ding, H.  J.  Leslie."  The  liquidators 
thereupon  set  apart  a  certain  sum  of 
money  in  accordance  with  their  under- 
taking. The  action  then  proceeded,  and 
on  the  12th  of  May,  1892,  was  tried  before 
Cave,  J.,  without  a  jury,  who  gave  judg- 
ment for  the  plaintiffs  for  100?.  damages 
upon  their  claim,  and  also  upon  the  defen- 
dants' counter-claim.  A  meeting  was  then 
called  by  the  liquidators  for  the  18th  of 
June,  at  which  it  was  resolved  that  the 
assets  should  be  distributed.  On  the  2nd 
of  September  the  defendants  wrote  to  the 
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liquidators  stating  there  would  probably 
be  an  appeal.  Subsequently  to  the  re- 
ceipt of  this  letter  the  liquidators  paid 
away  the  sum  which  had  been  set  apart 
under  the  undertaking.  On  the  3rd  of 
October  the  defendants  wrote  again,  say- 
ing there  would  be  an  appeal,  and  on  the 
11th  of  November  formal  notice  of  appeal 
was  served.  The  Court  of  Appeal  re- 
versed the  judgment  of  Cave,  J.,  and 
gave  judgment  for  the  defendants  both 
upon  the  claim  and  also  upon  the  counter- 
claim, with  costs.  The  costs  of  the  action 
and  of  the  appeal  were  then  taxed  at  the 
sum  of  790?.,  which  sum  included  the 
costs  of  a  commission  to  Australia.  The 
defendants  then  applied  at  chambers  for 
an  order  that  the  liquidators  should 
pay  them  790/.  under  the  undertaking. 
Mathew,  J.,  made  the  order. 
Mr.  Hodding  appealed. 

Herbert  Heed,  Q.C,  and  Tindal  Atkin- 
aoTiy  for  the  appellant. — ^This  order  com- 
pels Mr.  Hodding  and  his  co-liquidator  to 
pay  the  whole  sum  of  790Z.  out  of  their 
own  pockets.  The  only  possible  breach  of 
their  undertaking  which  can  be  suggested 
was  the  distribution  of  the  company's 
assets  when  the  judgment  of  the  Queen's 
Bench  Division  was  in  their  favour.  The 
appeal  was  a  new  proceeding,  and  the 
undertaking  was  at  an  end  when  the 
judgment  of  the  Queen's  Bench  Division 
put  an  end  to  the  action.  The  undertak- 
ing applied  to  the  action  in  the  Queen's 
Bench  Division  alone.  Supposing  the 
money  had  been  paid  into  Court,  the 
liquidators  would  have  been  entitled  to 
take  it  out,  nor  would  the  Court  have  re- 
fused to  allow  it  to  be  paid  out.  In  re 
Barber;  Burgess  v.  Vinnicome  (1),  and 
The  Yorkshire  Batiking  Company  v.  Beat- 
son  (2)  are  authorities  for  the  suggestion 
that  the  security  comes  to  an  end  when 
the  event  is  decided.  It  is  unreasonable 
that  any  one  should  be  bound  for  an  in- 
definite period.  Further,  this  is  not  an 
undertaking  given  to  the  Court  at  all,  but 
merely  inter  partes*  It  is  an  arrange- 
ment entered  into  by  both  sides  in  respect 
of  the  trial  in  the  Queen's  Bench  Division. 

(1)  54  Law  Times,  728. 

(2)  LawRep.  4C.P.  D.  218. 


The  true  proposition  is  that  if  this  be  an 
undertaking  to  the  Court,  then  it  is  one 
for  the  breach  of  which  attachment  would 
follow.  This  summary  jurisdiction  ought 
only  to  be  exercised  where  attachment 
could  be  had.  The  order  has  been  made 
upon  the  erroneous  assumption  of  a  breach 
of  an  undertaking  given  to  the  Court,  for 
at  the  date  the  money  set  apart  to  answer 
it  was  distributed  there  was  no  breach. 
The  true  construction  of  the  undertaking 
is  that  it  was  one  between  the  parties  and 
terminated  at  the  first  trial.  An  action 
in  reality  terminates  when  judgment  is 
given.  Even  the  attorney's  retainer  then 
ceases.  These  proceedings  have  been  mis- 
conceived from  the  beginning.  Here  the 
Master  makes  an  order  for  security  for 
costs,  but  says  that  if  the  liquidators  will 
give  an  undertaking  within  four  days  tiie 
order  shall  not  be  drawn  up.  It  is  im- 
possible now  to  enforce  this  undertaking, 
which  is  not  and  never  was  an  imdertak- 
ing  given  to  the  Court. 

Chier,  for  the  respondents  (the  defend- 
ants to  the  action). — It  is  contended  that 
the  defendants  had  no  right  to  enforce 
this  undertaking  in  the  action,  but  the 
practice  is  laid  down  in  HowdlY,  Edmunds 
(3).  The  learned  Judge  at  chambers  was 
right  in  summarily  enforcing  this  under- 
taking. The  fact  that  the  order  for 
security  was  never  drawn  up  can  make  no 
difference,  for  this  undertaking  was  given 
in  lieu  of  it.  The  order  would  have  been 
drawn  up  if  it  had  not  been  given  within 
the  four  days.  It  was  in  £Eict  and  in  effect 
an  undertaking  given  to  the  Court.  As  to 
this,  Buckley  v.  Crawford  {Totonmdj  dam- 
ant)  (4)  has  some  application.  Here  the 
liquidators  had  distinct  notice  not  to  part 
with  the  money  pending  an  appeal  on  the 
2nd  of  September,  and,  having  this  notice, 
paid  their  own  solicitors  their  costs  out  of 
the  very  fund  they  had,  in  accordance  with 
their  undertaking,  set  aside.  The  unde^ 
taking  did  not  expire  upon  the  trial  before 
Cave,  J.  The  action  was  still  pending,  and 
the  Court  of  Appeal  gave  their  judgment 
in  the  action.  The  Yorkshire  Bankmg 
Company  v.  Beatson  (2)  is  distinguishable. 
There  there  was  a  good  ground  of  defence. 

(3)  7  Law  J.  Bep.  (o.s.)  Chanc  147. 

(4)  62   Law  J.    Bop.  Q.B.  87;    Law  Bep, 
[1S93]  I  Q.B.  105. 
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Here  the  liquidators  have  abrogated  the 
distinct  terms  of  their  undertaking. 

Tindcd  Atkinson,  in  reply. — In  BvMey 
V.  Crawford  (4)  the  Court  refused  to  order 
attachment. 

Grantham,  J. — ^This  is  a  question  of 
some  importance,  and  there  appears  to  be 
no  distinct  authority  on  the  point.  In 
the  first  place,  it  is  to  be  considered  whe- 
ther the  undertaking  can  be  summarily 
enforced,  it  having  been  entered  into  by 
persons  not  nominally  parties  to  the 
action.  As  to  this,  it  seems  that  both  Mr. 
Hodding  and  Mr.  Leslie  were  appointed 
liquidators  of  the  plaintiff  company  im- 
mediately after  the  commencement  of  the 
action,  so,  since  it  was  with  their  knowledge 
and  sanction  the  action  was  carried  on, 
they  must  be  taken  to  have  assented  to  it. 
Although  their  names  did  not  appear  as 
parties,  they  were  practically  the  plaintiffs. 
Now,  these  gentlemen  opposed  the  defen- 
dants' smnmons  for  security  for  costs,  and, 
rather  than  have  an  order  made  and  drawn 
up  upon  it,  gave  an  undertaking  to  set 
apart  out  of  the  assets  of  the  company 
a  sum  sufficient  to  meet  any  costs  which 
the  plaintiff  company  might  be  liable  to 
pay  to  the  defendants.  It  is  contended 
on  behalf  of  the  liquidators  that  this  was 
not  an  undertaking  given  to  the  Court, 
but  one  merely  inter  partes,  and  that  at 
no  time  could  it  have  been  enforced  by  at- 
tachment. In  my  opinion,  the  view 
adopted  by  the  learned  Judge  at  chambers, 
who  made  the  order  now  appealed  from, 
that  this  was  an  undertaking  given  to  the 
Court,  must  be  upheld.  To  begin  with, 
it  is  headed  "  In  the  High  Court  of  Jus- 
tice, Queen's  Bench  Division,"  and  the 
names  of  the  parties  follow.  Then,  if  there 
be  any  doubt  upon  the  subject  as  to  the 
basis  upon  which  this  undertaking  was 
given,  the  affidavit  of  the  10th  of  October, 
1888,  sworn  and  filed  by  Mr.  Hodding 
himself  in  opposition  to  the  summons  for 
security,  clears  the  matter  up.  In  this 
affidavit  he  stated  that  he  and  his  co- 
liquidator  were  prepared  to  retain  and 
set  aside  sufficient  assets  to  answer  costs. 
When  this  affidavit  was  read  in  opposition 
it  was  quite  open  to  the  Master  to  have 
indorsed  the  summons  "  On  reading  the 
affidavit  of  Mr.  Hodding,  no  order,"  but, 


ex  majore  cautela,  an  order  was  made  which 
was  to  stand  unless  within  four  days 
the  proposed  undertaking  was  given  and 
signed  by  both  liquidators.  This  being  so, 
I  am  clearly  of  opinion  that  this  was  an 
undertaking  given  to  the  Court,  and  that 
the  defendants  are  right  in  coming  to  the 
Court  to  get  it  enforced. 

The  second  and  more  important  ques- 
tion is  whether  the  action  on  account  of 
which  the  undertaking  was  given  can  be 
said  to  be  still  pending  when  the  judg- 
ment of  the  Court  below  is  appealed 
against  and  carried  on  to  the  Court  of 
Appeal.  Can  it  be  said  that  the  appeal 
is  a  fresh  proceeding  altogether,  and  out- 
side and  beyond  the  undertaking  given  in 
the  original  action  9  Although  this  point 
has  been  most  ably  argued,  I  am  of 
opinion  that  the  action  was  in  esse  and 
pending  when  the  appeal  was  heard,  and 
that  the  Court  of  Appeal  gave  judgment 
in  the  original  action.  The  undertaking, 
therefore,  did  not  expire  upon  the  judg- 
ment of  the  Court  below  being  given,  but 
survived,  and  applied  with  equal  propriety 
to  the  costs  of  the  trial  in  the  Court  of 
Appeal.  I  am  of  opinion  that  as  the  de- 
fendants have  succeeded  in  the  action  they 
are  consequently  entitled  to  their  costs. 
The  best  way  to  test  it  is  this.  Supposing 
the  money  had  been  paid  into  Court,  it 
could  not  have  been  paid  out  unless  by 
order  of  the  Court.  Upon  such  an  appli- 
cation after  the  first  trial  both  sides 
would  have  been  heard ;  and  had  it  ap- 
peared that  an  appeal  was  imminent,  the 
order  would  have  been  that  the  money 
should  remain  where  it  was  pending  the 
appeal.  Here,  it  is  true,  there  was  no 
money  in  Court ;  but  there  would  have 
been  if  the  liquidators  had  not  said,  "  Do 
not  ask  us  to  pay  into  Court,  and  we  will 
set  aside  money."  They  then  entered  into 
an  undertaking  equivalent,  in  my  opinion, 
to  a  payment  into  Court ;  but  notwith- 
standing this,  and  the  knowledge  they 
had  that  there  was  strong  probability  of 
an  appeal,  they  chose  to  pay  away  the  very 
fund  they  had  set  aside.  It  was,  perhaps, 
foolish  of  them  to  do  so ;  but,  as  has  been 
seen,  they  paid  themselves,  or  rather  their 
own  solicitors,  and  ran  the  risk.  I  am  of 
opinion  that  the  learned  Judge  at  cham- 
bers was  perfectly  right  in  making  the 
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order  he  did,  and  that  the  appeal  must  be 
dismissed.  A  case,  not  referred  to  in  the 
argument,  of  The  Lydney  and  Wigpool 
Iron  Ore  Company  v.  Bird  (5),  has  in  my 
view  more  than  an  indirect  bearing  on  the 
subject. 

There  an  action  being  dismissed  at  the 
hearing  with  costs,  a  sum  of  money  which 
had  been  paid  into  Court  by  the  plaintiff's 
as  security  for  the  defendants*  costs  was 
ordered  to  be  paid  out  to  the  solicitors 
of  the  defendants  in  part  payment  of  the 
defendants'  costs.  The  judgment  was 
reversed  by  the  Court  of  Appeal,  and  the 
sum  of  money  so  paid  out  was  ordered  to 
be  repaid  by  the  defendants. 

In  the  present  case,  the  plaintiffs,  or 
rather  the  liquidators,  are  in  the  same 
position  as  the  defendants  were  there. 

Bbuce,  J. — I  agree ;  and,  although  at 
first  I  had  some  doubt,  am  of  opinion 
that  the  order  must  be  affirmed.  The 
first  question  is.  Has  there  been  a  breach 
of  the  undertaking  ?  I  think  there  has. 
The  undertaking  is  for  all  such  costs  as 
the  plaintiff*  company  may  be  liable  to 
pay  to  the  defendants  in  the  action. 
There  was,  in  my  opinion,  no  such  final 
determination  of  the  action  in  May,  1891, 
as  to  discharge  the  liquidators  from  their 
obligation.  There  is  always  a  possibility 
of  a  judgment  being  reversed,  and  the 
Court  of  Appeal  deliver  their  judgment 
in  the  original  action.  Persons  who  enter 
into  a  bond  may  apply  to  the  Court  to  be 
discharged;  but  the  event  which  deter- 
mines their  liability  ainnot  be  said  to 
have  taken  place  till  after  the  possibility 
of  an  appeal.  I  am  of  opinion  that  these 
liquidators  were  liable  for  the  costs  of  the 
appeal  as  costs  in  the  action. 

The  other  question  was  whether  the 
undertaking  was  given  to  the  Court  or 
not.  Having  regard  to  the  language  of 
the  affidavit  made  by  Mr.  Hodding  on 
the  10th  of  October,  1888,  I  think  the 
undertaking  must  be  considered  as  having 
been  given  to  the  Court,  and,  as  such, 
enforceable,  as  the  learned  Judge  at 
chambers  enforced  it,  summarily. 

Appeal  dismissed, 

(5)  65    Law  J.  Rep.  Chanc.  875 ;  Law   Rep. 
33  Ch.  D.  85. 


Hodding  appealed. 


ff.  Reed,  Q.C.y  and  Tindal  Atkinson,  for 
the  appellant. — ^First,  the  liquidator  was 
not  liable  at  all,  because  the  undertaidog 
came  to  an  end  when  judgment  was  gi?en 
in  favour  of  the  plaintiff  company  at  the 
trial.  The  undertaking  was  only  given 
in  respect  of  such  costs  as  the  plaintiff 
company  would  be  entitled  to  receive  in 
the  action,  and  the  action  was  finished 
when  judgment  was  given  for  the  com- 
pany. Secondly,  even  if  the  liability  on 
the  undertaking  continued  after  judgment, 
then  the  undertaking,  which  must  be  con- 
strued with  regard  to  the  circumstances 
under  which  it  was  made,  is  limited  in 
amount  to  200^.;  for  this  purpose  ihe 
order  made  by  the  Master  upon  the  sum- 
mons has  to  be  considered,  and  the  sum- 
mons merely  asked  for  an  order  for  secu- 
rity to  the  extent  of  200Z.  Thirdly,  the 
liability,  even  if  it  exceeded  2001.,  only 
extended  to  the  costs  of  the  trial,  and  not 
to  the  costs  of  the  appeal. 

Dickens,  Q.C,  and  Cluer,  for  the  re- 
spondents, were  only  called  on  with  regard 
to  the  second  point. — The  order  of  the 
Master  was  for  security  to  be  given  unless 
an  undertaking  was  given  by  the  liquida- 
tors "in  the  terms  of  the  affidavit";  and 
the  affidavit  contained  the  words  "any 
possible  claim  for  costs,"  so  that  the  lia- 
bility upon  the  undertaking  was  not  limited 
to  200/. 

Lord  Esher,  M.R. — This  is  an  action 
brought  by  a  company  against  certain  in- 
dividuals, who,  finding  that  the  plaintiff 
company  was  in  liquidation,  took  out  a 
summons  asking  that  the  company  should 
be  ordered  to  give  security  for  the  costs 
of  the  action  to  the  amount  of  200/.  The 
Master  upon  that  summons  could  only 
make  an  order  in  the  terms  of  the  sum- 
mons. He  made  an  order  for  security 
unless  the  Hquidators  in  four  days  gave 
an  undertaking  in  the  terms  of  the  affi- 
davit, in  which  case  there  was  to  be  no 
order.  If  the  words  "  in  the  terms  of 
the  affidavit  "  had  been  left  out,  the  order 
would  have  been  for  security  for  200/.  to 
be  given  unless  an  undertaking  was  given 
by  the  liquidators.  The  undertaking  was 
headed  in  the  action,  and  it  is  obvious, 
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looking  at  it  fairly,  that  it  was  intended 
to  carry  out  the  order  made  by  the  Master 
on  the  summons.  In  order,  therefore,  to 
construe  the  undertaking,  it  is  necessary 
to  construe  the  Master's  order.  It  is 
clear  that  the  Master  ordered  security 
for  200^.  to  be  given  by  the  plaintiff  com- 
pany unless  the  liquidators  entered  into 
an  undertaking  for  200/.  The  liquidators, 
therefore,  have  made  themselves  personally 
liable  on  that  undertaking  for  200/.  What 
makes  such  a  construction  more  clear  to 
my  mind  is  the  absurdity  produced  by 
the  contrary  construction  which  has  been 
contended  for — namely,  that  the  liquida- 
tors, in  breach  of  their  trust  towards  the 
shareholders  of  the  plaintiff  company, 
should  agree  to  hold  the  assets  of  the 
company  to  an  indefinite  amount  until 
the  whole  action  has  been  determined, 
including,  perhaps,  the  unascertained  costs 
of  an  appeal  to  this  Court,  and  also  to 
the  House  of  Lords,  and  so  render  them- 
selves personally  liable  if  they  failed  to 
do  so.  The  one  view  is  unreasonable, 
whilst  the  other  is  reasonable.  For  these 
reasons  I  think  the  liability  under  the 
undertaking  is  for  200/.,  and  no  more. 
The  order  of  the  Divisional  Court  must 
therefore  be  varied. 


BowEN,  L.J. — I  agree. 
Kay,  L.J. — I  agree. 


Order  varied. 


Solicitors — Bobbins,  Billing  &  Co.,  agents  for 
Blagg  &  Hodding,  St.  Albans,  for  appellants  ; 
Want  &  Co.,  for  respondents. 


1893.    *)      THE   QUEEN  V,   SIMMONDS  AND 

May  4.  )  others. 

Poor  Rate — Non-Payment — Proceedings 
against  Occupier — Evidence  as  to  Non- 
Occupation —  Duty  of  Justices — Conclu- 
siveness of  Rate  Book, 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Eep.  M.C.  106.] 


SMITH   V.    ROBINSON. 


1893.  ^ 

May  30,  31.  \ 
June  2.     ) 

Landlord  and  Tenant — Covenant  to  pay 
Charge  imposed  on  Premises — I^xpense  of 
abating  Nuisance — Liability  of  Lessee — 
Public  Health  {London)  Act,  1891  (54 
<L'  65  Vict.  c.  76). 

A  Itase  by  the  plaintiff  contained  a  cove- 
nant on  the  part  of  the  lessee  to  pay  duHng 
the  continuance  of  the  demise  all  land  tax, 
sewers  rate,  main  drainage  rate,  a/nd  aU 
other  ratesy  taxes,  assessment  charges,  or 
impositions  whatsoever,  parliamentary, 
parochial,  or  otJierwise  , .  .  tojoced,  charged, 
or  imposed  upon  the  demised  premises,  or 
on  the  lessor  in  respect  thereof  The  defen- 
dant, as  lessee,  failed  to  repair  the  drains^ 
and  the  effect  of  his  neglect  to  repair  was 
to  cause  a  nuisance,  which  the  plaintiff 
was  ordered  by  the  sanitary  authority, 
under  the  Public  Health  (London)  Act, 
1891,  to  abate: — Held,  that  the  plaintiff 
was  entitled  to  recover  all  expenses  incurred 
in  complying  vnth  Hie  order,  such  expenses 
being  a  charge  imposed  on  the  lessor  in  re- 
spect of  the  premises  within  the  meaning 
of  the  above  covenant. 

This  was  an  appeal  by  the  defendant 
from  a  decision  of  the  County  Court 
Judge  of  Westminster  in  favour  of  the 
plaintiff. 

The  following  were  the  material  facts  : 

By  indenture  of  lease,  dated  the  19th 
of  March,  1891,  the  plaintiff  demised  to 
the  defendant  a  dwelling-house  for  a  term 
of  years  at  the  rent  of  16^.  The  lease 
contained  the  following  covenants  : 

"  1.  The  lessee  shall  and  will  during 
the  continuance  of  this  demise  pay,  bear, 
and  discharge  all  land  tax,  sewers  rate, 
main  drainage  i^ate,  and  all  other  rates, 
assessments,  charges,  or  impositions  what- 
soever, parliamentary,  parochial,  or  other- 
wise, which  now  or  at  any  time  during 
the  continuance  of  this  demise  may  be 
taxed,  charged,  or  imposed  upon  the  said 
demised  premises,  or  any  part  thereof,  or 
on  the  lessor,  his  executors,  administrators, 
and  assigns,  for  or  in  respect  of  the  said 
premises. 

"  2.  The  lessee,  his  executors,  adminis- 
trators, and  assigns  shall  and  will  forth- 
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with  put  the  said  premises  into  complete 
repair  at  his  and  their  own  expense,  and 
to  the  satisfisLCtion  of  the  lessor,  his  execu- 
tors, and  administrators,  and  from  time  to 
time,  and  at  all  times  during  the  said 
term  hereby  granted,  at  his  and  their  own 
proper  costs  and  charges,  well  and  suffi- 
ciently repair,  support,  uphold,  maintain, 
flush,  cleanse,  glaze,  amend,  and  keep  the 
said  messuage  or  tenement  and  premises 
hereby  demised,  with  all  and  singular  the 
appurtenances,  and  all  the  walls,  pales, 
posts,  rails,  pavements,  sinks,  sewers, 
drains,  gutters,  vaults,  houses  of  office, 
and  watercourses  thereto  belonging  or  in 
any  wise  appertaining,  in,  by,  and  with  all 
needful  and  necessary  reparations,  when, 
where,  and  as  often  as  need  or  occasion 
shall  require,  damage  by  fire  only  ex- 
cepted." 

The  plaintiff  having  incurred  certain 
expenses  under  the  Public  Health  Act, 
1891  (54  &  55  Vict.  c.  76),  in  remedying 
certain  nuisances  arising  from  the  condi- 
tion of  the  drains,  brought  his  action  to 
recover  such  expenses  from  the  defendant 
as  a  charge  in  respect  of  the  premises. 
The  County  Court  Judge  gave  judgment 
for  the  plaintiff. 

The  defendant  appealed. 

Lyndon  BeU,  for  the  appellant. — The 
question  here  is  as  to  the  liability  of  the 
lessee  to  reimburse  the  lessor  for  expenses 
incurred  in  remedying  a  nuisance.  It  is 
submitted  that  the  liability  does  not  exist, 
and  that  the  judgment  of  the  County 
Court  Judge  was  consequently  wrong. 
His  decision  was  no  doubt  based  on  Hartley 
v.  Hudson  (1),  where  very  similar  words 
were  used,  and  the  lessee  was  held  respon- 
sible. There,  however,  the  expenses  were 
not  incurred  in  remedjdng  a  nuisance,  but 
were  an  apportionment  of  certain  expenses 
incurred  in  paving,  &c.,  a  street,  under 
11  <fe  12  Vict.  c.  63;  whereas  here  there 
was  a  misfeasance  on  the  part  of  the  lessor 
in  not  keeping  the  drains  in  repair.  This 
is  a  charge  on  the  landlord,  but  not  in 
respect  of  the  premises.  In  Bvdd  v. 
Marshall  (2)  the  word  "  duties  "  was  con- 

(1)  48  Law  J.  Rep.  C.P.  751  j  Law  Kep. 
4  C.P.  D.  367. 

(2)  60  Law  J.  Rep.  C.P.  24 ;  Law  Rep. 
6  C.P.  D.  481. 


tained  in  the  covenant,  which  do^  not 
occur  here.  Rawlins  v.  Briggs  (3)  was 
decided  on  a  covenant  containing  words 
very  similar  to  the  present,  and  there  a 
sinular  payment  was  held  not  to  fall  upon 
the  tenant. 

Chier^  for  the  respondent. — ^Thededsian 
of  the  County  Court  Judge  was  correct. 
This  was  a  parliamentary  charge  imposed 
upon  the  owner  in  respect  of  the  premises. 
The  words  are  wider  than  those  in  AUum 
V.  Dickinson  (4).  There  is  really  no  vaKd 
distinction  between  the  present  case  and 
Hartley  v.  Hvdson  (1),  which  was  approved 
by  the  Court  of  Appeal  in  Bvdd  v.  Mar- 
shaU  (2). 

Lyndon  Bell  replied. 

Cur.  adv,  vuU, 

The  judgment  of  the  Court  (Mithew, 
J.,  and  Wright,  J.)  was,  on  June  2,  de- 
livered by 

Wright,  J. — The  plaintiff  in  this  case 
was  lessor  and  the  defendant  was  lessee  of 
certain  premises.  The  lease  contained 
the  following  covenants  on  the  part  of  the 
lessee.  [His  Lordship  read  them.]  The 
defendant  did  not  repair  the  drains,  which 
became  a  nviisance,  and  proceedings  were 
taken,  and  certain  works  were  ordered  to 
be  done  by  the  plaintiff,  who  did  them, 
and  brought  an  action  to  recover  the  ex- 
penses incurred  from  the  defendant.  The 
case  appears  to  be  covered  by  authority, 
unless  it  is  distinguishable  on  the  ground 
that  these  are  repairs  to  old  drains.  It 
appeared  at  first  somewhat  doubtful  whe- 
ther simple  repairs  executed  in  order  to 
abate  a  nuisance,  which  presumably  there 
is  a  common-law  duty  to  abate,  and  which 
is  covered  by  the  repairing  covenant, 
would  come  within  the  principle.  We 
have,  however,  come  to  the  conclusion 
that  the  covenant  does  apply.  The  whole 
matter  is  statutory,  and  arises  out  of  the 
exercise  by  the  local  authority  of  its 
power  to  control,  in  the  pubUc  interest, 
the  use  and  condition  of  house  property. 
The  "  nuisance  "  itself  may  be  merely  the 
creature  of  the  statute,  as,  for  instance,  a 
nuisance  only  to  the  health  of  the  oc- 

(3)  47  Law  J.  Bep.  C.P.  487 ;  Law  Kep. 
3  C.P.  D.  368. 

(4)  52  Law  J.  Eep.  Q.B.  190;  Law  Bq>. 
9  Q.B.  D.  632. 
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cupier  himself.  The  work  to  be  done 
may  be  diflferent  from  that  which  is  neces- 
sary in  order  to  abate  a  common-law 
nuisance,  or  to  satisfy  a  repairing  cove- 
nant. The  local  authority  or  the  Justices 
prescribe  the  works  which  are  to  be  exe- 
cuted. The  "  owner,"  who  is  made  liable 
by  statute,  may  be  a  different  person  from 
the  person  who  would  be  liable  for  the 
nuisance  at  common  law.  The  expenses 
are  recoverable  by  the  local  authority  by 
statutory  means.  They  are  made  a  charge 
on  the  owner.  For  these  reasons  we  have 
come  to  the  conclusion  that  the  case  is 
Avithin  the  words  of  the  covenant,  and, 
that  being  so,  the  cases  as  to  new  drains 
and  paving  expenses  apply.  Tenants 
have  got  off  in  cases  where  no  such  word 
has  occurred  as  "charge,"  "duty,"  or 
*' outgoings,"  or  where  there  have  been 
no  words  extending  to  charges  upon  the 
owner,  or  where  there  are  words  indicat- 
ing an  intention  that  the  landlord  is  to 
pay  \  but  where  the  words  are  sufficient, 
we  must  hold  the  governing  intention  to 
be  that  the  owner  shall  get  his  rent  clear 
of  all  deductions. 

Appeal  dismissed. 

Solicitors — Thompson,  Dyson  &  Co.,  for  appel- 
lant ;  liovell.  Son  &  Pitfield,  for  respondent. 


1893.  1  CHUDLEY  {appellant  v,  chud- 
June  1,2./  LEY  {respondent). 

Hvshand  and  Wife — Separation  hy  Mu- 
tual Consent — Request  of  Wife  to  return  to 
Cohabitation — Refusal  of  Husband — Be- 
sertion — Jurisdiction  of  Ju^ices  to  order 
Alimony — Married  Women  {Maintenance 
in  Case  of  Desertion)  Act,  1886  (49  <L^  50 
Vict.  c.  52),  s.  I. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  97.] 


1893 
April 
May 


1893.  -) 
il  13,  14.  [ 
lay  6.      ) 


In  re  daintrey; 
ex  parte  holt. 


Bankruptcy — Act  of  Bankruptcy — No- 
tice that  Debtor  is  about  to  suspend  Pay- 
ment of  Debts — Letter  written  to  Creditor 
"  without  prejudice  "  —  Admissibility  in 
Emdence—Bankruptcy  Act,  1883  (46  ct*  47 
Vict.  c.  52),  s.  4,  svb-s.  1  {h). 

A  letter  written  by  a  debtor  to  one  of  his 
creditors  stating,  in  effect,  thut  he  is  com- 
pelled to  suspend  payinent  of  his  debts, 
although  it  is  headed  "  witlwut  prejudice,^' 
may  nevertheless  be  received  in  evidence  to 
prove  the  act  of  bankruptcy  mentioned  in 
section  4,  sub -section  1  {h),  of  the  Bank- 
ruptcy Ad,  1883. 

Appeal  from  a  decision  of  the  Registrar 
of  the  Brighton  County  Court. 

On  the  17th  of  January,  1893,  Alfred 
Holt,  who  had  recovered  a  judgment 
against  a  debtor  in  the  Queen's  Bench 
Division,  presented  a  petition  in  bank- 
ruptcy against  him. 

The  act  of  bankruptcy  relied  upon  was 
that  the  debtor  had  given  the  petitioning 
creditor  notice  that  he  was  about  to  sus- 
pend payment  of  his  debts  within  the 
meaning  of  section  4,  sub-section  1  (A),  of 
the  Bankruptcy  Act,  1883.  The  notice 
was  contained  in  a  letter,  dated  the  24th 
of  December,  1892,  from  the  debtor  to 
the  petitioning  creditor.  The  letter  was 
headed  "  Private  and  confidential.  With- 
out prejudice,"  and,  after  referring  to  the 
debtor's  pecuniary  position,  proceeded : 
"The  result  is  that  I  must  of  necessity 
appeal  to  my  creditors  for  time,  and  if 
they  will  not  give  it,  I  must,  of  course, 
become  bankrupt.  ...  I  must  know  at 
once  from  all  of  them  whether  they  will 
give  time  as  suggested  by  the  enclosed 
reply  form,  or  waste  my  assets  and  their 
chances  by  driving  me  into  bankruptcy." 

The  enclosed  form  was  as  follows : 

"26th  December,  1892. 

"  I  agree  to  accept  the  sum  owing  to 
me  by  Mr.  Daintrey  on  all  accounts  by 
three  instalments  of  Is.,  in  all  21«.  in  the 
poimd — that  is  to  say,  the  principal  and 
interest  from  this  date  for  one  year  at 
^v^  per  cent.  These  instalments  to  be 
without  prejudice  to  any  securities  now 
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held  by  me,  and  to  be  paid  at  intervals  of 
four,  eight,  and  twelve  months  &om  the 
present  time. 

"In  the  event  of  bankruptcy,  this 
arrangement  not  to  be  binding  on  me." 

The  Registrar  held  that,  upon  the 
authorities,  the  letter  was  protected,  and 
could  not  be  read,  and  dismissed  the  peti- 
tion. 

The  petitioning  creditor  appealed. 

Muir  Mackenzie,  for  the  petitioning 
creditor. — The  decision  of  the  Registrar 
was  wrong.  A  letter  written  "  without 
prejudice "  may  be  evidence  of  an  act  of 
bankruptcy.  The  privilege  which  applies 
to  such  a  letter  as  between  the  parties  to 
an  action  does  not  extend  to  baiikruptcy 
proceedings. 

Gore,  for  the  debtor. — ^The  aflSdavit 
of  the  petitioning  creditor  states  that  he 
has  commenced  three  actions  against  the 
debtor.  In  those  actions  the  letter  would 
clearly  not  be  admissible  in  evidence.  The 
protection  is  not,  however,  limited  to 
letters  written  in  the  proceedings  in  an 
action.  The  reason  of  the  rule  relating 
to  letters  written  without  prejudice  was 
that  it  was  thought  that  unnecessary  liti- 
gation was  an  evil,  and  that  there  should 
therefore  be  free  scope  for  negotiation. 
That  reason  appUes  as  much  to  bsmkruptcy 
proceedings  as  to  the  proceedings  in  an 
action.  .In  Walker  v.  WUaher  (1)  it  was 
held  by  the  Court  of  Appeal  that  letters 
expressed  to  be  written  without  prejudice 
could  not  be  taken  into  consideration  in 
determining  whether  there  was  good  cause 
for  depriving  a  successful  litigant  of  costs, 
and  the  principle  upon  which  the  rule 
protecting  such  letters  was  founded  was 
stated  in  Paddock  v.  Forrester  (2).  The 
limits  placed  upon  the  rule  should  be  such 
as  to  carry  out  the  policy  of  the  rule. 

[He  also  referred  to  Ex  parte  Uarris ; 
in  re  Harria  (3),  Hoghton  v.  Hoghton  (4), 
Jones  V.  Foxall  (5),  and  In  re  The  River 
Steamer  Company  (6).] 

(1)  68  Law  J.  Rep.  Q.B.  501 ;  Law  Rep. 
23  Q.B.  D.  335. 

(2)  3  Scott,  N.R.  715. 

(3)  44  Law  J.  Rep.  Bankr.  33. 

(4)  15  Beav.  278. 

(5)  15  Beav.  388. 

(6)  Law  Rep.  6  Chanc.  823. 


Mulr  Mackenzie,  in  reply. — The  rule 
established  by  the  cases  is  that  offers  of 
composition,  or  settlement  in  the  coarse  of 
a  dispute  are  not  admissible  in  evidence  if 
made  "  without  prejudice  "  ;  but  if  a  state- 
ment is  made  which  amounts  to  an  act  ot 
bankruptcy,  the  person  making  it  cannot 
prevent  it  from  being  an  act  of  bankruptcy 
by  stating  that  it  is  made  "  without  pre- 
judice." 

Cur,  adv,  vtdt. 

The  judgment  of  the  Court  (Williams, 
J.,  and  Bruce,  J.)  was,  on  May  6,  read 
by 

Williams,  J. — In  this  case  the  ques- 
tion raised  was  as  to  the  admissilnlity 
of  a  document  which  is  expressed  to  be 
written  "without  prejudice."  A  peti- 
tion in  bankruptcy  was  presented  which 
alleged  as  an  act  of  bankruptcy  that  the 
debtor  had  given  notice  to  a  creditor  that 
he  had  suspended  payment,  or  was  about 
to  do  so.  It  was  proposed  to  prove  this 
act  of  bankruptcy  by  the  production  of  the 
document  in  question.  It  was  objected 
that  the  document  could  not  be  put  in 
evidence,  being  written  "  without  preju- 
dice." It  was  suggested,  in  answer  to  this 
objection,  that  the  document  was,  in  feet, 
a  circular  addressed  by  the  debtor  to  his 
creditors,  and  that  a  document  of  such  a 
character  would  be  admissible  in  evidence 
although  headed  "  without  prejudice."  To 
this  it  was  replied  that  there  was  no  evi- 
dence, dehors  the  document  itself,  that  it 
was  a  document  of  such  a  character,  or 
that  it  had  been  sent  to  anyone  beside  the 
petitioner.  The  petitioner  by  his  counsel, 
in  reply  to  a  question  by  the  Registrar 
before  whom  the  petition  was  being  heard, 
deliberately  elected  to  rely  only  on  the 
sending  of  the  circular  to  the  petitioner, 
and  offered  no  evidence  of  the  notice 
having  been  sent  to  any  other  creditors. 
Under  these  circumstances  it  did  not  seem 
to  us  that  we  ought  to  allow  further  evi- 
dence to  be  put  in  on  the  appeal.  We 
have,  therefore,  to  decide  the  case  on  the 
materials  before  the  Registrar,  who  decided 
that  the  document  was  inadmissible,  and 
dismissed  the  petition  for  want  of  proof  of 
the  act  of  bankruptcy  alleged.  In  oxa 
opinion  this  decision  was  wrong.  ^® 
think  that  the  document  was  admissihle 
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In  re  Daintrey  ;  ex  parte  Holt, 
in  evidence.  In  the  first  place,  we  think 
that  the  Court  was  entitled  to  look  at  the 
document  and  its  contents  for  the  purpose 
of  deciding  the  question  of  its  admissi- 
bility. It  seems  to  us  that  the  question  of 
its  aiimissibility  depended  upon  a  matter 
of  fact,  which  matter  of  fiaict  it  was  the 
function  of  the  Registrar  in  his  character 
of  Judge,  and  not  in  his  character  as  a 
jur3rman,  to  decide;  and  it  seems  to  us 
that  the  Judge  for  this  purpose  was  entitled 
to  look  at  the  document,  though  not  in  evi- 
dence, just  as  he  would  have  been  entitled 
to  have  looked  at  the  document  if  he  had 
been  trjring  a  case  before  a  jury  before 
allowing  it  to  be  put  in  evidence.  In  our 
opinion,  the  rule  which  excludes  documents 
marked  **  without  prejudice  "  has  no  ap- 
plication, unless  some  person  is  in  dispute 
or  negotiation  with  another,  and  terms  are 
offered  for  the  settlement  of  the  dispute 
or  negotiation ;  and  it  seems  to  us  that  the 
Judge  must  necessarily  be  entitled  to  look 
at  the  document  in  order  to  determine 
whether  the  conditions  under  which  alone 
the  rule  applies  exist.  The  rule  is  a  rule 
adopted  to  enable  disputants  without 
prejudice  to  engage  in  discussion  for  the 
purpose  of  arriving  at  terms  of  peace,  and 
unless  there  is  a  dispute  or  negotiation 
and  an  offer,  the  rule  has  no  appHcation. 
It  seems  to  us  that  the  Judge  must  be 
entitled  to  look  at  the  document  to  deter- 
mine whether  it  does  contain  an  offer  of 
terms.  Moreover,  we  think  that  the  rule 
has  no  application  to  a.  document  which 
in  its  nature  may  prejudice  the  person  to 
whom  it  is  addressed.  It  may  be  that  the 
words  "  without  prejudice  "  are  intended 
to  mean  without  prejudice  to  the  writer 
if  the  offer  is  rejected ;  but  in  our  opinion 
the  writer  is  not  entitled  to  make  this  re- 
servation in  respect  of  a  document  which, 
from  its  character,  may  prejudice  the 
person  to  whom  it  is  addressed  if  he 
should  reject  the  offer,  and  for  this  reason 
also  we  think  the  Judge  is  entitled  to  look 
at  the  document  to  determine  its  character. 
The  next  question  which  arises  is  whether 
this  document  Ls  of  a  character  fulfilling 
the  conditions  to  which  the  rule  of  exclu- 
sion applies.  [The  learned  Judge  then 
read  the  letter  and  proceeded :]  It  seems 
to  us  that  some  of  the  conditions  are  com- 
plied with,  but  not  all.  There  was  a  dis- 
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pute,  for  there  was  an  action  pending 
between  the  parties.  There  was  an  offer 
— that  is,  the  offer  of  a  composition — which 
was  intended  to  apply,  amongst  other 
things,  to  the  petitioner's  claim  in  the 
action;  but  the  document — the  letter  of 
the  debtor  to  the  petitioner — was,  in  our 
opinion,  more  than  this :  it  was  a  clear 
act  of  bankruptcy,  and  it  was  notice  to  the 
petitioner  of  such  act  of  bankruptcy ;  and 
it  seems  to  us  that  a  notice  of  an  act  of 
bankruptcy  cannot  be  given  "without 
prejudice,**  because  the  document  in  ques- 
tion was  one  which,  from  its  character, 
might  prejudicially  affect  the  recipient 
whether  or  not  he  accepted  the  terms 
offered  thereby.  For  the  reasons  already 
given,  we  think  that  such  a  document 
does  not  fall  within  the  rule  which  ex- 
cludes offers  for  peace  written  without 
prejudice,  and  that  it  ought  to  have  been 
admitted  in  evidence.  If  admitted,  it 
conclusively  proves  the  act  of  bankruptcy. 
It  follows  that  the  learned  Registrar 
ought  to  have  made  the  receiving  order 
on  the  petition,  and  we  now  make  it  and 
allow  this  appeal. 

Appeal  allowed. 


Solicitors— Senior,  Attree  &  Co.,  agents  for  Bry- 
done  &  Pitfield,  Petworth,  for  the  petitioning 
creditor ;  Daintreys,  for  the  debtor. 


,ggo  fTHE  QUEEN  V,  HUGHES  AND 
Julv  31    J     OTHERS     (justices    OP     LITER- 

^      '  (   pool);  ex  parte  donellan. 

Alehouse — Licence — Bemoval  of  Occu- 
pier during  Currency/  of  Licence — Special 
Transf&r  Sessioiis — Application  by  Xew 
Tenant  for  Licence  under  section  14:  of  the 
Intoxicating  Liquors  Licensing  Acty  1828 
(9  Geo.  4.  c.  61) — Notice — Licensing  Aci^ 
1872  (35  ik  36  Vict.  c.  94),  s.  40,  sub-s.  2. 

[For  the  report  of  the  above  case,  seo 
62  Law  J.  Rep,  M.O.  150.] 
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[IN  THE   COURT  OF   A.PPEAL.] 

18Q3       ") 

xo^u.        f  j^g^^   ^     TAYLOR* 

March  13. ) 

Practice — Security  for  Costs — Counter- 
claim hy  Defendant  resident  Abroad — 
Claim  and  Counter-claim  arising  out  of 
same  Transaction — Counter-claim  substan- 
tially the  Defence  to  the  Action. 

The  Court  has  a  discretion  to  refuse  to 
order  a  defendant  resident  abroad  to  give 
security  for  the  costs  of  a  counter-claim  set 
up  by  him  in  an  action  where  the  counter- 
claim is  not  brought  in  respect  of  a  distinct 
and  independent  matter  from  the  subject  of 
the  daim,  but  arises  oui  of  the  same  matter 
or  transaction,  and  is  in  substance,  though 
not  inform,  the  defence  to  t/ie  claim. 

Appeal  from  the  order  of  a  Divisional 
Court,  setting  aside  an  order  which 
directed  the  defendant,  a  foreigner  resi- 
dent out  of  the  jurisdiction,to  give  security 
for  costs  in  respect  of  her  counter-claim  in 
the  action. 
■  The  action  was  brought  to  recover  69Z. 
10. .  Sd.f  balance  due  for  board  and  lodging 
supplied  by  the  plaintiff  to  the  defendant, 
and  for  money  paid  by  the  plaintiff  for  the 
defendant  and  at  her  request.; 

The  defendant,  by  her  statement  of  de- 
fence, alleged  that  she,  her  child,  and  a 
maid  were  received  by  the  plaintiff  on  the 
15th  of  July,  1892,  as  boarders,  at  the  in- 
clusive terms  of  four  guineas  a  week,  and 
remained  with  the  plaintiff  on  those  terms 
till  the  22nd  of  October,  1892  ;  and  that 
while  so  living  she  paid  the  plaintiff 
three  several  sums,  making  altogether 
151^.  ISs.  lid,,  on  account  of  such  board 
and  lodging  and  for  moneys  paid  by 
the  plaintiff  on  her  behalf;  and  she 
alleged  that  the  sum  of  151L  Ids.  lid. 
was  enough  to  satisfy  the  plaintiffs  claim. 
And  by  way  of  counter-claim  the  defendant 
alleged,  first,  that  the  plaintiff  detained 
certain  trunks  belonging  to  the  defendant 
and  containing  her  goods,  and  illegally 
broke  open  the  trunks ;  and,  secondly,  by 
force  and  threats  induced  and  constrained 
the  defendant  to  part  with  certain  articles 
of  jewellery  deposited  with  the  plaintiff  for 
safe  custody ;  and  she  claimed 

*  Coram   Lord  Esher,  M.R.,  Lindley,  L.J., 
and  Lopes,  L.J. 


1 .  Damages  for  detention  of  the  trunks 
and  for  trespass  in  breaking  them  open; 
and 

2.  A  return  of  the  defendant's  jewellery, 
or  250^.,  its  value,  and  damages  for  its 
detention. 

The  particulars  of  the  counter-claim 
stated  that  the  plaintiff  and  her  son  re- 
fused to  allow  the  defendant  to  leave  the 
plaintiffs  boarding-house  on  the  22nd  of 
October,  1892,  till  the  defendant  handed 
over  her  diamond  ring  to  the  plaintiff,  the 
plaintiff  representing  to  the  defendant  that 
it  was  the  law  of  England  that  the  defen- 
dant must  remain  in  the  boarding-house 
till  she  paid  the  plaintiffs  demand ;  and 
that  the  defendant,  constrained  by  such 
threats,  and  acting  on  the  plaintiffs  re- 
presentations, parted  with  the  diamond 
ring  in  order  to  obtain  liberty  to  leave  the 
house ;  and  that  the  plaintiff,  with  whom 
the  rest  of  the  defendant's  jewellery  was 
deposited  for  safe  custody,  refused  to  de- 
liver it  on  the  defendant's  demand,  and 
compelled  the  defendant  to  leave  without 
it  and  continued  to  withhold  it. 

The  Judge  at  chambers,  affirming  an 
order  of  the  Master,  ordered  the  defendant 
to  give  security  for  costs  in  respect  of  her 
counter-claim. 

The  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Ck)llins,  J.)  set  aside  the  orderof 
the  Judge  and  Master. 

The  plaintiff  appealed. 

P.  Eose-Innes,  for  the  plaintiff.— Th® 
decision  of  the  Divisional  Court  was  wrong. 
The  Divisional  Court  seems  to  have 
thought  that  the  defendant's  counter-claim 
was  in  substance  a  set-off.  But  it  is  sub- 
mitted that  this  counter-claim  is,  strictlr 
speaking,  a  counter-claim,  and  cannot  he 
regarded  merely  as  a  defence  to  the  action. 
It  does  not  arise  out  of  the  claim;  itJs 
brought  in  respect  of  two  independent  and 
distinct  torts.  It  is  in  substance  a  cross- 
action,  and  therefore  the  plaintiff,  heing 
resident  abroad,  ought  to  be  required  to 
give  security  for  costs. 

[He  referred  to  Mapleson  v.  M(M^^ 
(1),  Sykes  v.  Sacerdoti  (2),  WinterJiM  v. 

(1)  49  Law  J.  Rep.  Q.B.  423;  Law  Bep. 
6  Q.B.  D.  144. 

(2)  54  Law  J.  Bep.  Q.B.  660;  Law  wp. 
15  Q.B.  D.  423. 
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JVieck  V.  Taylor,  App. 
Bradnum  (3),  Lake  v.  Hasdtine  (4),  and 
The  ApoUincMTis  Company  v.  Wilson  (5).] 

Beven,  for  the  defendant. — The  defen- 
dant's counter-claim  is  in  reality  her  de- 
fence to  the  action,  so  that  if  the  order 
for  security  is  made  and  she  is  unable  to 
comply  with  it,  the  result  will  be  that  she 
will  be  precluded  from  setting  up  the  sub- 
stantial defence  to  the  action.  The  true 
test  in  these  cases  is  that  laid  down  by 
Lord  Esher,  M.R.,  in  Sykee  v.  Sacerdoti 
(2) — namely,  who  is  the  actor  1  Does  the 
counter-claim  arise  out  of  the  same  matter 
as  that  which  is  the  subject  of  the  claim, 
or  is  it  brought  in  respect  of  a  different 
matter  altogether  1  In  the  present  case 
it  is  submitted  that  the  claim  and  counter- 
claim refer  to  one  and  the  same  transaction. 
In  Sykes  v.  Sacerdoti  (2)  the  claim  was 
gone  altogether,  and  the  only  matter  before 
the  Court  was  the  counter-claim ;  and  the 
same  was  the  case  in  Winterfield  v.  Brad- 
nwni  (3).  The  defendant  here  is  not  the 
actor ;  the  counter-claim  is  in  substance 
her  defence. 

Bose-InneSy  in  reply. 

Lord  Esher,  M.R. — It  seems  to  me 
that  the  rule  laid  down  by  the  cases  is 
this  :  Where  in  an  action  a  counter-claim 
is  put  forward  by  the  defendant  in  respect 
of  a  matter  wholly  distinct  from  the  claim 
and  the  defendant  is  resident  abroad,  he 
will  be  treated  as  if  he  were  a  plaintiff, 
and  a  plaintiff  only,  and  the  Court  will 
order  him  to  give  security  for  costs — 
unless  some  reason  to  the  contrary  be 
shewn ;  but  where  the  counter-claim  is 
not  put  forward  in  respect  of  a  matter 
distinct  from  and  independent  of  the 
claim,  but  arises  in  respect  of  the  same 
matter  or  transaction  or  contract  upon 
which  the  plaintiff's  claim  is  founded, 
then  the  Court  will  not  order  security  for 
costs  merely  because  the  defendant  is 
resident  abroad,  but  will  take  the  whole 
of  the  case  into  consideration,  and  will 
determine  whether  the  counter-claim  is  in 
reality,  whatever  may  be  the  form  of  the 
pleadings,  part  of  the  same  transaction  as 

(3)  47  Law  J.  Rep.  Q.B.  270 ;  Law  Rep. 
3  Q.B.  D.  324. 

(4)  55  Law  J.  Rep.  Q.B.  205. 

(5)  55  Law  J.  Rep.  Chanc.  666;  Law  Rep. 
31  Ch.  D.  632. 
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that  out  of  which  the  claim  arisas,  and 
then,  having  regard  to  what  under  all  the 
circumstances  is  fair  and  just,  exercise  its 
discretion  upon  the  whole  matter.  It 
appears  to  me  that  in  the  present  case  the 
counter-claim  put  forward  by  the  defen- 
dant is  not  in  respect  of  an  independent 
matter,  but  arises  out  of  the  very  same 
matter  in  respect  of  which  the  action  is 
brought.  It  is  in  reality  the  defendant's 
defence  to  the  action,  though,  as  a  matter 
of  pleading,  it  is  necessarily  brought  for- 
wai'd  by  way  of  counter-claim ;  it  is  all 
part  of  the  same  transaction.  The  Court, 
therefore,  had  a  discretion,  and  was  en- 
titled to  take  into  consideration  what 
under  all  the  circumstances  was  just  and 
fair.  I  think  the  Divisional  Court  rightly 
exercised  their  discretion.  The  appeal 
must  be  dismissed. 

LiNDLET,  L.J.  —  I  am  of  the  same 
opinion.  The  matters  set  out  in  the  de- 
fendant's pleading  are  so  closely  connected 
with  the  plaintiff's  caiise  of  action  that, 
call  the  pleading  by  what  name  you  like, 
they  are  in  substance  her  defence  to  the 
action.  Under  those  circumstances  it 
does  not  appear  to  me  to  be  fair  or  just 
that  the  defendant  should  be  obliged  to 
give  security  for  costs  as  the  price  of  being 
allowed  to  put  forward  such  a  defence. 

Lopes,  L.J. — I  think  we  ought  not  in 
cases  of  this  kind  to  have  regard  so  much 
to  the  record,  construed  according  to  the 
strict  rules  of  pleading,  as  to  the  substan- 
tial position  of  the  parties  to  the  record. 
Bearing  that  in  mind,  it  seems  to  me  that 
the  counter-claim  put  forward  here  is 
substantially  the  defence  to  the  action. 
Under  these  circumstances  I  do  not  think 
that  it  would  be  right  to  require  the  de- 
fendant to  find  security  for  costs  because 
she  is  resident  abroad.  I  think  the  de- 
cision of  the  Divisional  Court  was  right. 

Appeal  dismissed. 


Solicitors  —  Guilford  Lewis,  for  plaintiff; 
Ravenscroft,  Hills  &  Woodward,  for  defen- 
dant. 
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[IN  THE  COtIRT   OP  APPEAL.] 
1893.      *)        BENTSEN    V,   TAYLOE,    SONS 

June  26.  J  and  company.* 

Practice — Motion  for  New  Trial — Secu- 
rity for  Costs — Foreigner  Resident  Abroad, 
having  no  Property  within  Jurisdiction — 
Juri^iction, 

Where  notice  of  motion  for  a  new  trial 
lios  been  given  by  a  plaintiff,  a  foreigner 
residerU  abroad  and  having  no  property  in 
this  country,  a/nd  against  whom  an  order  for 
security Jor  the  costs  of  the  actionhas  already 
been  obtained,  an  application  for  further 
security  for  the  costs  of  such  motion  must  be 
made  in  the  first  instan>ee  at  chambers,  and 
not  to  tlie  Court  of  Appeal,  but  an  appeal 
lies  direct  to  that  Court  from  an  order  for 
mcurity  made  at  cliambers. 

Application  by  defendants  for  an  order 
directing  the  plaintiff  to  give  security  for 
the  costs  of  a  motion  for  a  new  trial. 

The  plaintiff,  who  was  a  foreigner  resi- 
dent abroad,  and  having  no  property  in 
this  country,  brought  the  action  against 
the  defendants,  British  subjects.  Before 
the  trial  the  defendants  had  obtained  an 
order  that  the  plaintiff  should  give  security 
for  the  costs  of  the  action  to  the  extent  of 
lOOZ.,  with  liberty  to  apply. 

At  the  trial,  verdict  and  judgment  were 
entered  for  the  defendants.  The  plaintiff 
gave  notice  of  motion  for  a  new  trial. 
The  defendants  applied  to  the  Court  of 
Appeal  for  security  for  the  costs  of  the 
.  motion  ;  and  the  question  arose  as  to  what 
was  to  be  the  practice  with  regard  to  such 
an  application  for  security. 

Carver,  for  the  defendants. 
Hodges,  for  the  plaintiff. 

Lord  Esher,  M.R. — In  this  case  an 
action  was  brought  against  English  sub- 
jects in  the  Queen's  Bench  Division  by  a 
foreigner  resident  abroad,  who  has  no  pro- 
perty in  this  country.  Under  those  cir- 
cumstances an  order  was  made  at  chambers 
for  security  for  the  costs  of  the  action, 
and  the  amount  was  fixed.  At  the  trial,  ver- 
dict and  judgment  were  given  against  the 
foreigner,  who  now  desii^s  to  take  a  further 
step  in  the  litigation  by  moving  for  a  new 

♦  Coram  Lord  Esher,  M.R.,  Bowen,  L. J.,  and 
Kay,  L.J. 


trial ;  that  is  a  step  which  was  notyandooold 
hardly  have  been,  in  the  consideration  of  Uie 
authority  which  originally  made  the  order 
for  secinity  and  fixed  the  amount.  There- 
upon the   defendants,  who  are  English 
subjects,  come  forward  and  ask  for  further 
seciu'ity  for  the  costs  of  the  motion  for  a 
new  trial.     The  question  is  what  ought  to 
be  the  practice  in  such  a  case,  and  whether 
the  application  ought  to  be  made  to  this 
Court,  or  at  all.     This  Court  when  it 
entertains  motions  for  new  trials  is  exer- 
cising   the   jurisdiction   which   formeriy 
belonged  to  the  common-law  Courts  at 
Westminster,  and  since    the  Judicature 
Act  has  been  exercised  by  the  Divisional 
Courts   of  the  Queen's  Bench  Division. 
The  question  as  to  how  that  jurisdiction 
ought  to  be   exercised   has  been  raised 
before  now,  but  has  not  been  determined. 
The  jurisdiction  which  this  Court  is  now 
exercising  is  one  which  was  not  contem- 
plated at  the  time  when  the  Rules  of 
Coiirt  were  made ;  and  the  rules  as  to  secu- 
rity for  costs  in  this  Court  were  made  with 
reference  to  this  Court  sitting  as  a  Court 
of  Appeal  fix)m  the  High  Court,  and  con- 
sequently none  of  those   rules  apply  to 
this  Court  when  exercising  the  jurisdiction 
of  the  Queen's  Bench  Division  with  regard 
to  motions  for  new  trials.     What  was  the 
jurisdiction  of  the  old  common-law  Courts 
and  of  the  Queen's  Bench  Division,  and 
how  was  it  exercised  ?     The  jurisdiction  of 
those  Courts  was  to  order  a  foreigner,  resi- 
dent abroad,  who  had  no  property  in  this 
country,  when  he  asked  an  English  Court 
to  exercise  its  jurisdiction  in  his  favour, 
to  give  security  for  the  costs  of  the  action 
before  the  trial.     The  amount  of  the  secu- 
rity was  according  to  the  practice  fixed  by 
the  Master  or  Judge  at  chambers ;  it  is 
not,  however,  to  be  said  that  the  Court  had 
no  jurisdiction  to  order  security  without 
an  application  being  previously  made  at 
chambers,  but  the  practice  was  for  such  an 
application  to  be  made  at  chambers.    H 
after  that  jurisdiction  had  been  exercised 
at  chambers,  some  new  step  in  the  action 
was  taken  by  the  foreigner,  which  step 
was  not  contemplated  when  the  amount 
of  security  was  originally  fixed,  then  the 
practice  in  the  common-law  Courts,  and, 
since  the  Judicature  Act,  in  the  Queen's 
Bench  Division,  was  to  apply  at  chambers 
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for  the  amount  to  be  increcLsed.  I  have 
little  doubt  but  that,  if  a  foreigner  went  to 
trial  at  nisi  priua  and  was  about  to  move 
for  a  new  trial,  the  amount  of  security 
would  have  been  increased  at  chambers 
upon  the  ground  that  the  application  for 
a  new  trial  was  a  step  in  the  action  which 
was  not  contemplated  when  the  original 
amount  of  security  was  £xed.  Nowamotion 
for  a  new  trial  has  to  be  made  in  this 
Court;  but  inasmuch  as  this  Court  in  such 
a  matter  is  only  exercising  the  jurisdiction 
exercised  by  the  Divisional  Courts,  we  have 
said  that  we  will  exercise  it  in  as  nearly 
as  possible  the  same  way  as  it  wa^  exer- 
cised in  those  Courts.  We  have  no 
Masters  or  chambers  attached  to  this 
Court ;  but  the  Master  who  will  subse- 
quently have  to  tax  the  costs  will  be  a 
Master  of  the  Queen's  Bench  Division, 
and  we  therefore  think  that  the  proper 
practice  will  be  that  such  an  order  as  this 
must  be  made,  as  before,  to  the  Master 
and  Judge  in  chambers,  with  an  appeal 
direct  to  this  Court  where  the  parties  are 
not  satisfied  with  the  order  of  the  Master 
and  Judge.  There  was  formerly  a  power 
to  appeal  to  the  Court,  and  the  Court  was 
bound  to  entertain  the  appeal,  although  it 
would  generally  be  a  hopeless  one.  We 
do  not,  however,  mean  to  encourage  the 
idea  that  an  appeal,  except  in  very  extreme 
cases,  ought  to  be  made.  That  is  to  be 
the  practice,  and  it  assumes  that  this 
Court  has  the  same  jurisdiction  as  the  old 
common-law  Courts  and  the  Divisional 
Courts  had.  Upon  the  present  occasion 
we  do  not  think  it  right  to  send  the  appli- 
cation back  to  chambers,  but  we  will  exer- 
cise the  jurisdiction  here  and  fix  the 
amount  of  security  for  the  costs  of  the 
motion  for  a  new  trial  at  20Z.  That  sum 
does  not  include  any  costs  relating  to  the 
new  trial  itself.  If  a  new  trial  is  granted, 
any  application  for  further  security  for 
the  costs  of  the  new  trial  must  be  made 
at  chambers. 

BoWEN,  L.  J.,  and  Kay,  L.  J.,  concurred. 


Solicitors — Irvine,  Hodges  &  Borrowman,  for 
plaintiff;  Wynne,  Holme  &  Wynne,  agents 
for  Simpson,  North  &  Co.,  Liverpool,  for  de- 
fendants. 
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MAETIN     AND     COM- 


Estoppel — Res  Judicata — Detention  of 
Goods — Summary  Order  for  Delivery  by 
Metropolitan     Police      Magistrate    under 

2  d&  3  Vict.  c.  71.  «.  40 — SvhsequerU  Action 
for  Damjoges  for  Detention. 

The  owner  of  goods,  under  the  value  of 
15/.,  vyrongfuUy  detained^  who  has  obtained 
a  magistrate's  order  for  their  delivery  under 
section  4tO  of  2  d-  3  Vict.  c.  71,  is  nx)t 
thereby  estopped  from  bringing  an  action  in 
the  County  Court  for  damages  consequent 
upon  the  detention. 

This  was  an  appeal  by  the  defendants 
to  an  action  in  a  County  Court  against 
judgment  of  nonsuit  upon  their  counter- 
claim. The  plaintifis,  alleging  a  general 
lien  for  carriage,  had  detained  certain 
drain-pipes  consigned  to  the  defendants. 
The  carriage  of  the  pipes  in  question  had 
been  paid  by  the  consignor,  but  they  were 
detained  for  money  alleged  to  be  due  and 
owing  for  the  carriage  of  other  goods. 
The  defendants  applied  to  a  metropolitan 
police  magistrate,  under  section  40  of  2  <fe 

3  Yict.  c.  71,  for  and  obtained  an  order 
for  the  delivery  of  the  pipes  to  them.  The 
plaintiffs  then  brought  their  action  in  the 
County  Court  for  61.  for  the  carriage  of 
the  other  goods,  and  the  defendants 
counter-claimed  30/.  for  damages  sustained 
by  them  as  building  contractors  in  con- 
sequence of  the  detention  of  the  drain- 
pipes. The  learned  County  Court  Judge 
held  that,  since  the  matter  of  the  pipes 
had  been  before  and  been  dealt  with  by  a 
metropolitan  police  magistrate,  the  coun- 
ter-claim was  res  judicata,  and  nonsuited 
the  defendants  upon  it. 

Fox,  for  the  defendants. — It  is  true  that 
the  magistrate  ordered  delivery  of  the 
goods,  and  that  they  were  delivered  under 
his  order ;  but  what  the  defendants  claimed, 
and  were  entitled  to  claim,  in  the  County 
Court  was  consequential  damages  for  their 
detention.  It  is  submitted  the  matter  is 
not  res  judicata  because  of  the  order  of  the 
magistrate.  The  present  case  is  clearly 
distinguishable  from  Wright  v.  l^he  London 
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Midland  Hail,  Co.  v.  3fartin  Jf  Co, 
General  Omnibus  Company  (1),  where  the 
magistrate  had  power  to  order  compen- 
sation ;  for  here,  under  section  40  of  2  & 
3  Vict.  c.  71,  the  magistrate  has  merely 
power  to  order  delivery  of  goods  unlaw- 
fully detained,  and  cannot  award  compen- 
sation for  the  detention. 

[At  this  point  he  was  stopped  and] 

LoeJmia,  for  the  plaintiffs,  called  on. 
— Where  goods  under  the  value  of  15^. 
are  detained  two  courses  are  open  to  the 
owner — he  may  adopt  the  summary  pro- 
cess provided  by  section  40  of  2  &  3  Vict, 
c.  71,  or  he  may  bring  an  ordinary  action. 
If  he  adopt  the  former  he  waives  his  right 
to  an  action  for  damages.  In  Dover  v. 
Child  (2)  the  magistrate  refused  an  order, 
and  it  was  held  that  the  proceedmgs  be- 
fore him  did  not  estop  an  action  of  trover. 
But  there  the  magistrate  made  no  order  ; 
here  he  has  done  so.  The  principle  is 
that,  when  the  aid  of  the  magistrate  is  in- 
voked and  obtained,  the  matter  is  at  an 
end.  In  the  present  case  there  is  no 
second  cause  of  action  as  in  Brunaden  v. 
Humphry  (3). 

[Mathew,  J. — That  case  is  against 
you.] 

Wrighi,  v.  The  London  General  Omnibus 
Company  (1)  and  Routledge  v.  Ilislop  (4) 
are  in  fe,vour  of  the  present  contention 
that  the  order  of  the  magistrate  is  a  bar  to 
the  action  for  damages. 

Mathew,  J. — I  am  of  opinion  that  the 
learned  County  Court  Judge  was  mis- 
taken in  holding  this  counter-claim  to  be 
res  judicata,  and  that  this  appeal  must  be 
allowed.  It  is  true  the  defendants  had 
an  alternative  remedy,  and  could  apply 
summarily  to  the  magistrate  or  bring  an 
action  for  detention.  They  chose  the 
former,  and  applied  to  the  magistrate,  who 
held  that  the  goods  belonged  to  them. 
But  nevertheless  they  have  an  additional 
claim  for  damages  they  have  suffered  for 
the  detention  of  the  goods.  With  this 
the  magistrate  had  no  power  to  deal.     He 

(1)  46  Law  J.  Rep.  Q.B.  429  ;  Law  Rep. 
2  Q.B.  D.  27L 

(2)  45  Law  J.  Rep.  Exch.  462 ;  Law  Rep. 
1  Ex.  D.  172. 

(3)  63  Law  J.  Rep.  Q.B.  476 ;  Law  Rep. 
14  Q.B.  D.  141. 

(4)  2  Ell.  &  Ell.  649  ;  29  Law  J.  Rep.  M.C.  00. 


could  not  award  damages.  The  case  must 
go  back  to  the  County  Court,  that  the 
counter-claim  may  be  dealt  with  and  the 


Wright,  J. — I  am  of  the  same  opinion. 
The  magistrate,  although  he  could  order 
delivery,  had,  under  section  40  of  2  <fe  3 
Vict.  c.  71,  no  power  to  award  damages. 
I  do  not  see  that  any  doctrine  as  to  elec- 
tion of  remedies  applies  here.  The  som- 
mary  remedy  for  delivery  up  of  the  goodfl 
does  not  do  away  with  the  right  to 
damages  for  their  detention. 

Appeal  aUoictd. 

Solicitors — Beale  &  Co.,  for  plaintiflfa ;  Ranger 
&  Barton,  for  defendants. 


1893  fJOHN  FOSTER  AND    SON  (U- 

J  1  I''  18  ^  MITED)  V.  THE  COIWIS- 
^J  \c)  '  )  SIGNERS  OF  INLAND  BE- 
AUg.  Iw.      ^       VENUE. 

Revenue — Stamp — Conveyance  on  Sale 
— Instrument  changing  Partnership  into 
Limited  Company  —  JDuty — Stamp  M 
1870  (33  cC-  34  Vict.  c.  97),  s.  70  and 
schedule. 

An  instrument  by  which  the  partners  of 
a  trading  firm  carry  out  an  arrangmetfi 
inter  se  to  transfer  the  whole  of  their  bm- 
ness  and  property  to  a  limited  eompanif 
formed  by  themselves  alone,  and  exdusivdy 
for  that  purpose,  is  not  liable  to  ad  valora^ 
duty  as  a  *^  conveyance  on  sale  "  tcithin  tht 
meaning  of  the  Stamp  Act,  1870;  buionip 
to  a  duty  oflOs.  as  a  deed  not  describe  t« 
tlie  schedule. 

So  held,  by  Cave,  J.  Wright,  J.,  du- 
sentiente. 

This  was  a  Case  stated  by  the  Commis- 
sioners of  Inland  Revenue,  as  follows : 

"  1 .  On  the  1 7th  of  December,  1891,  an 
instrument,  a  copy  of  which  is  annexed  to 
and  forms  parts  of  this  Case,  was  pre- 
sented on  behalf  of  John  Foster  &  »'5on, 
Limited,  to  the  Commissioners  of  Inland 
Revenue  under  the  provisions  of  the  18th 
section  of  the  Stamp  Act,  1870  (33  <fe  34 
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"Vict,  c.  97),  for  the  opinion  of  the  Com- 
missioners as  to  the  stamp  duty  with  which 
the  instrument  was  chargeable. 

"  2.  The  instrument  is  dated  the  27th 
of  November,  1891,  and  is  made  between 
eight  persons,  who  had  for  many  years 
traded  and  carried  on  business  in  part- 
nership as  merchants  and  manufacturers, 
and  land  and  colliery  proprietors,  at 
Queensbury  in  the  county  of  York, 
under  the  style  or  firm  of  *  John  Foster 
A;  Son/  and  a  company,  incorporated 
under  the  Companies  Acts,  1862  to  1890, 
by  the  name  of  John  Foster  &  Son, 
Limited. 

"3.  The  instrument  contains,  among 
other  recitals,  a  recital  that  all  the  said 
partners,  being  desirous  that  their  firm 
should  be  reconstructed  as  a  company 
registered  with  limited  liability  under  the 
Companies  Acts,  had  agreed  and  resolved 
that  their  partnership  should  be  termi- 
nated, and  that  the  whole  of  the  undertak- 
ing, property,  and  liabilities  of  the  said 
firm  should  be  transferred  to  a  company 
to  be  formed  of  all  the  partners  in  the 
said  firm,  exclusively  for  the  purpose  of 
taking  over  the  same  (being  the  company 
party  thereto),  and  that  there  should  be 
allotted  amongst  the  said  partners,  in  pro- 
portion to  their  respective  shares  in  the 
said  partnership  estate,  the  whole  of  the 
shares  in  the  said  company,  which  were 
of  the  nominal  value  of  150,000Z.  in  ordi- 
nary shares,  and  210,000/.  in  preference 
shares,  and  all  the  debentures  or  deben- 
ture stock  of  the  said  company,  which 
were  of  the  nominal  value  of  240,000/. 

"  4.  The  company  party  to  the  instru- 
ment was  accordingly  formed,  and  was 
registered  on  the  11th  of  November,  1891, 
with  a  capital  of  360,000/.,  divided  into 
21,000  preference  shares  of  10/.  each,  and 
15,000  ordinary  shares  of  10/.  each.  In 
addition  to  the  said  shares,  debenture 
stock  to  the  amount  of  240,000/.  was  also 
created. 

"  5.  Copies  of  the  memorandum  and 
articles  of  association  of  the  said  com< 
pany  were  produced  to  the  commissioners, 
and  may  be  referred  to  as  part  of  this 
Case. 

"  6.  According  to  the  memorandum  of 
association,  one  of  the  objects  for  which 
the  company  was  established  was:    ^To 


acquire  and  take  over  as  a  going  concern, 
and  carry  on  the  undertaking  and  business 
as  spinners  and  manufacturers,  merchants 
and  bankers,  heretofore  carried  on  at 
Queensbury  and  Bradford  in  the  county 
of  York,  and  elsewhere,  under  the  style 
of  John  Foster  <k  Son,  and  the  mills, 
factories,  warehouses,  and  other  buildings, 
works,  houses,  lands,  mines,  minerals,  and 
all  or  any  other  of  the  assets  and  Habilities 
of  the  proprietors  of  that  undertaking  and 
business  in  connection  therewith.' 

"  7.  Clause  3  of  the  articles  of  associa- 
tion is  as  follows  :  *  The  company  is  to  be 
entitled  as  from  the  1st  of  January,  1891, 
to  the  business  heretofore  carried  on  by 
the  founders  at  Queensbury  and  elsewhere 
under  the  firm  or  name  of  John  Foster  & 
Son,  and  all  the  assets  of  such  business, 
including  the  fee-simple  of  the  freehold  in 
the  occupation  of  the  founders  as  joint-ten- 
ants, or  as  tenants  in  common ;  and  the  com- 
pany in  exchange  and  substitution  there- 
for is  to  issue  to  the  founders  15,000  fully 
paid-up  ordinary  shares,  and  21,000  fully 
paid-up  preference  shares  in  the  capital  of 
the  company,  and  240,000/.  in  debenture 
stock  of  the  company,'  as  follows — (here  the 
names  of  tlje  eight  partners  and  the  dif- 
ferent proportions  in  which  shares  and 
debenture  stock  are  to  be  held  by  them 
are  set  out).  *And  the  company  is  to 
undertake  all  the  debts  and  liabilities  of 
the  founders  in  connection  with  the  said 
business.  Before  any  of  the  said  shares 
are  issued,  a  proper  contract  in  writing  is 
to  be  filed  with  the  Registrar  of  Joint- 
Stock  Companies.' 

"  8.  By  the  instrument  the  partners  con- 
veyed and  assigned  to  the  company  all  the 
freehold  and  leasehold  property  which  had 
belonged  to  them  as  such  partners,  and 
also  all  trade-marks  registered  in  the  name 
of  or  used  by  the  said  partners  in  con- 
nection with  their  business. 

"9.  By  a  letter  received  from  Messrs.  G. 
F.  Hudson,  Mathews  k  Co.  (the  company's 
solicitors),  the  commissioners  were  in- 
formed that  the  value  of  the  real  estate 
conveyed  by  the  instrument  was,  accord- 
ing to  the  books  of  the  partnership, 
140,000/. 

"10.  The  Commissioners  were  of  opinion 
that  the  instrument  was  a  conveyance  or 
transfer  on  sale,  and  was  chai^eable,  under 
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the  head  '  Conveyance  or  transfer  on  sale ' 
in  the  schedule  to  the  Stamp  Act,  1870, 
with  the  duty  of  700^.  at  the  least,  being 
the  ad  valorem  duty  of  6«.  for  every  60^. 
of- the  said  sum  of  140,000/. ;  and  also,  by 
reference  to  section  8  of  the  said  Act  and 
the  said  schedule,  with  the  duty  of  10«.  as 
*  a  deed  of  any  kind  whatsoever  not  de- 
scribed in  this  schedule '  in  respect  of  the 
other  matter  contained  in  the  instrument, 
and  assessed  the  duty  thereon  accordingly; 
and  the  instrument  has  been  stamped  in 
conformity  with  the  assessment. 

"  The  questions  for  the  opinion  of  the 
Court  are — ^first,  whether  the  instrument 
is  chargeable  with  the  duties  of  700/.  and 
10«. ;  and  secondly,  if  not,  with  what 
duty  is  it  chargeable )" 

Finlay^  Q,0.,  and  A.  E.  Kirhy,  for  the 
appellants. — It  is  submitted,  in  the  first 
place,  that  this  is  not  a  sale,  and  in  the  second 
that  the  shares  must  have  a  value  anterior 
to  the  transfer.  The  Act  contemplates  a 
tax  upon  the  consideration  paid  on  a  sale. 
This  is  a  conveyance  to  a  limited  company 
the  shares  of  which  are  divided  among 
the  former  partners;  these,  unlike  the 
preference  stock  which  formed  the  sub- 
ject of  the  appeal  in  The  Furnesa  EaUivay 
Company  v.  The  Commissioners  of  Irdarld 
Eevenue  (1),  had  no  value.  To  constitute 
a  sale  there  must  be  a  price ;  and  the  other 
essential  elements  are  a  seller,  a  purchaser, 
and  a  subject-matter  of  sale.  It  is  sub- 
mitted that  these  elements  are  wanting 
in  the  present  case. 

The  Attorney-General  {Sir  C.  RvsseU^ 
Q.C),  and  Danckwerts,  for  the  Crown. — 
The  short  question  is  whether,  this  being  a 
conveyance,  it  is  a  conveyance  by  sale. 
The  appellants  contend  that  it  is  not,  be- 
cause in  the  first  place  there  was  no  price, 
and  in  the  second,  if  there  were  a  price, 
it  was  nil,  because  the  value  of  the  shares 
was  nil.  By  this  conveyance  the  partners 
ceased  to  have  any  interest  in  the  property, 
and  the  consideration  in  point  of  law  is 
the  shares  in  the  new  company.  They  do 
not  have  the  same  interest  they  had  be- 
fore :  all  their  present  and  future  interest 
is  as  shareholders  of  the  profits  of  the 
company.  Here  a  succession  or  transfer 
has  been  effected  by  contract  for  a  mone- 
(1)  33  Law  J.  Rep.  Exch.  173. 


tary    consideration — The    Ryhope    Coal 
Company  v.  Foyer  (2),  Christie  v.  The  Com- 
missioners of  Inland  Revenue  (3),  and  In 
re  Sax  ;  Earned  v.  Sax  (4). 
Finlay,  Q.C.,  in  reply. 

Cur,  adv.  vulL 

Wright,  J. — In  1891  the  eight  Messrs. 
Foster  agreed  to  convert  into  a  limited 
company  the  partnership  in  which  they 
were  carrying  on  business.  On  the  30th 
of  October  in  that  year  they  subscribed  a 
memorandum  and  articles  of  association 
of  the  intended  company,  whereby  the 
object  of  the  company  was  intended  to  be 
{inter  alia)  "  to  acquire  and  take  over  as 
a  going  concern,  and  carry  on  the  under- 
taking as  spinners  and  manuiacturers, 
merchants,  and  bankers,  heretofore  car- 
ried on  at  Queensbury  and  Bradford  in 
the  county  of  York,  and  elsewhere,  under 
the  style  of  John  Foster  &  Son,  and  the 
mills,  factories,  warehouses,  and  other 
buildings,  works,  houses,  lands,  mines, 
minerals,  and  all  or  any  other  of  the 
assets  and  liabilities  of  the  proprietors 
of  that  undertaking  and  business  in  con- 
nection therewith."  With  respect  to 
capital,  the  memorandum  of  association 
provided  as  follows :  "  The  capital  of  the 
company  is  360,000t,  divided  into  21,000 
preference  shares  of  lOZ.  each,  and  15,000 
ordinary  shares  of  101.  each;  the  said 
preference  shares  shall  carry  a  fixed  non- 
cumulative  preferential  dividend  at  the 
rate  of  bl.  per  centum  per  annum  on  the 
capital  paid  up  thereon,  and  shall  rank  as 
regards  capital  in  priority  to  the  other 
shares;  and  the  company  shall  have 
power  to  issue  any  further  shares  created 
upon  any  increase  of  capital,  with  any 
preferential,  deferred,  or  special  rights, 
privileges,  or  conditions  attached  thereto, 
but  the  preferential  rights  hereby  assigned 
to  the  said  21,000  preference  shares  shall 
not  be  infringed." 

The  third  article  of  association  provided 
as  follows :  "  The  company  is  to  be  en- 
titled, as  from  the  1st  day  of  January, 
1891,  to  the  business  heretofore  carried 
on  by  the  founders  at  Queensbury  and 

(2)  Law  Rep.  7  Q.B.  D.  485. 

(3)  36  Law  J.  Bep.  Exch.  11 ;  Law  Bep.  2 
Ex.  66. 

(4)  62  Law  J.  Bep.  Chanc.  SSa. 
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elsewhere  under  the  firm  or  name  of  John 
Eoster  k  Son,  and  all  the  assets  of  such 
business,  including  the  fee-simple  of  the 
freeholds  in  the  occupation  of  the  founders 
as  joint  tenants  or  as  tenants  in  common  ; 
and  the  company  in  exchange  and  substi- 


tution therefor  is  to  issue  to  the  founders 
16,000  fully  paid-up  ordinary  shares  and 
21,000  fully  paid-up  preference  shares  in 
the  capital  of  the  company,  and  240,000^. 
in  debenture  stock  of  the  company  as 
follows  : 


Name 

Ordinary  shares 

Preference  shares 

Debenture  stock 

Abraham  Briggs  Foster 

John  Foster 

William  Henry  Foster 

Robert  John  Foster 

Frederick  Charles  Foster 

Herbert  Anderton  Foster 

Philip  Staveley  Foster  .        .        . 

John  Kenneth  Foster 

2,250 
2.250 
2,500 
2.600 
2,600 
2,500 
250 
250 

3,160 
3.160 
3,500 
3,600 
3,500 
3,600 
350 
350 

£ 

36,000 
36,000 
40,000 
40,000 
40,000 
40.000 
4,000 
4,000 

15,000 

21,000 

240,000 

and  the  company  is  to  undertake  all  the 
debts  and  liabilities  of  the  founders  in 
connection  with  the  said  business.  Before 
any  of  the  said  shares  are  issued  a  proper 
contract  in  writing  is  to  be  filed  with  the 
Registrar  of  Joint-Stock  Companies." 

The  whole  capital  and  debenture  stock 
was  thus  apportioned  amongst  the  part- 
ners in  exact  proportion  to  their  respec- 
tive agreed  shares  in  the  partnership ;  but 
by  the  memorandum  and  by  the  46th  and 
following  article  provision  was  made  for 
the  creation  and  issue  of  new  shares  either 
to  the  original  shareholders  or  to  the 
public.  The  company  was  incorporated 
on  the  11th  of  November.  On  the  27th 
of  November  the  eight  partners  in  the 
old  firm  executed  a  deed  whereby,  after 
reciting  that  the  partners  were  desirous 
that  their  firm  should  be  reconstructed  as 
a  limited  company,  and  that  the  parties 
had  agreed  that  the  whole  of  the  under- 
taking, property,  and  liabilities  of  the 
firm  should  be  transferred  to  a  company 
**  to  be  formed  of  all  the  partners  in  the 
firm  exclusively  for  the  purpose  of  taking 
over  the  same ;  "  and  that  it  was  "  their 
intention  to  continue  to  carry  on  business 
and  retain  and  manage  the  property  of 
the  said  firm  under  the  powers  of  the 
Companies  Acts,  in  lieu  of  their  private 
partnership  arrangements,"  it  was  wit- 
nessed that  "in  pursuance  of  the  said 
arrangement  and  for  the  purpose  of  giving 
efiect  to  the  said  scheme  and  of  vesting 
the  real  estate  of  the  partnership  in  the 
Vol.  62.— Q.B. 


said  company,"  they  conveyed  and  assigned 
to  the  company  all  their  real  and  lease- 
hold estate  and  trade-marks.  No  separate 
consideration  is  stated  in  the  deed.  The 
efiect  of  the  arrangement  embodied  in 
these  several  instruments  was  that  eight 
persons  interested  in  a  business  and  pro- 
perty as  joint  tenants  without  survivor- 
ship, or  as  tenants  in  common  (whichever 
expression  is  the  more  correct),  transferred 
the  business  and  property  to  the  company 
in  consideration  of  shares  and  debenture 
stock  of  the  company  in  proportion  to 
their  respective  interests ;  and  the  question 
is,  whether  the  conveyance  of  the  real  es- 
tate and  trade-marks  to  the  company, 
taken  in  connection  with  the  other  instru- 
ments, was  "  a  conveyance  or  transfer  on 
sale  of  property  "  within  the  meaning  of 
the  Stamp  Act,  1870. 

There  is  no  doubt  that  the  subject  was 
"  property."  There  is  no  doubt  that  it 
was  transferred  from  the  eight  Messrs. 
Foster  to  the  company.  It  was  so  trans- 
ferred by  a  deed  giving  effect  to  a  contract. 
The  contract  was  that  the  company  should 
get  the  property  from  Messrs.  Foster  in 
exchange  for  shares  and  stock  of  the  com- 
pany, the  stock  being  of  the  nature  not 
of  a  mere  right  to  share  in  profits,  but  of 
a  right  to  an  annuity  secured  upon  the 
business  of  the  company.  Every  element 
technically  necessary  to  constitute  a  sale 
seems  to  me  to  be  present.  There  was  a 
succession  or  transfer  effected  by  contract 
for  a  monetary  consideration,  and  where 
8Z 
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this  is  the  case  all  the  legal  elements  of 
a  sale  appear  to  be  present.  On  the  other 
hand,  it  ia  argued  that  the  real  substance 
of  the  transaction  must  be  regarded,  and 
that,  in  substance,  this  was  a  mere  re- 
arrangement of  the  title  to  existing  in- 
terests without  any  alteration  of  those 
interests — a  mere,  change  in  the  legal 
status  of  the  person  in  relation  to  the 
property,  as  distinguished  from  a  real 
transfer  of  the  property  from  one  owner 
to  a  different  owner ;  and  I  agree  there  is 
much  force  in  the  contention.  Possibly  it 
ought  to  prevail  in  cases  where  the  cir- 
cumstances are  such,  as  in  some  cases  of 
reconstruction  of  companies,  that  the 
transaction  is  in  substance  no  more  than  a 
mere  change  of  name  or  alteration  in  the 
arrangement  or  division  of  capital.  But 
in  the  present  case  there  is  much  more 
than  this.  Not  only  was  the  company 
on  the  27th  of  November  an  existing 
legal  person  distinct  from  the  partners, 
but,  by  virtue  of  the  power  to  issue  fresh 
capital  to  the  public,  it  was  a  legal  person 
of  a  public  character  having  rights  limiting 
and,  in  some  respects,  adverse  to  the  rights 
of  the  partners  and  original  shareholders. 
They  could  not,  as  the  shareholders  of  the 
company,  in  general  meeting  or  otherwise, 
issue  to  themselves  capital  as  fully  paid  up, 
without  actual  payment  or  its  equivalent, 
so  as  to  prevent  the  future  holders  of 
shares  which  may  be  hereafter  issued  to 
the  public  from  requiring  any  shares  so 
issued  as  fully  paid  to  be  actually  paid — 
see  the  cases  collected  in  Ths  British 
Searrdesa  Paper-Box  Company  (5).  The 
rights  of  creditors  against  the  com- 
pany are  different  from  the  rights  of 
creditors  against  the  partnership.  The 
rights  of  the  Messrs.  Foster  inter  se,  as 
slmreholders,  and  between  them  and  the 
company,  are  different  as  respects  set-off 
and  otherwise  from  their  rights  inter  ae 
as  partners.  In  short,  I  think  that  there 
has  been,  in  substance  as  well  as  law,  that 
which  is  a  sale,  and  that  the  instrument 
was  chargeable  with  duty  accordingly. 
No  question  was  raised  as  to  the  amount 
of  the  duty  charged;  and  although  the 

(5)  60  Law  J.  Bep.  Chanc.  497;  Law  Rep. 
17  Ch.  D.  467. 


commissioners  appear  to  have  charged  it 
upon  the  value  of  the  property  conveyed, 
instead  of  charging  it,  according  to  sec- 
tion 71,  sub-section  1,  on  the  value  of  the 
stock  or  security  which  formed  the  con- 
sideration, it  does  not  seem  that  any  in- 
justice has  been  done  in  this  respect.  The 
separate  duty  of  lOs.  appears  to  me  to 
have  been  rightly  charged  in  addition  to 
the  ad  valorem  duty. 

Besides  its  operation  as  a  conveyance, 
the  deed  contains  recitals  which  operate 
by  way  of  estoppel  as  evidence  of  the  fur- 
ther terms  of  arrangement  between  the 
parties. 

No  question  is  raised  by  this  case  as  to 
the  assignment  of  the  goodwill  and  assets 
by  the  partners,  or  as  to  that  larger  part 
of  the  shares  and  stock  of  the  company 
which  was  appropriated  to  the  parties  in 
respect  of  such  goodwill  and  assets.  It 
may  be  that  the  answer  to  be  given  to 
such  a  question  might  depend  on  different 
considerations,  and  I  express  no  opinion 
upon  it. 

Cave,  J. — I  have  the  misfortune  to 
differ  from  the  judgment  of  my  learned 
brother,  not  in  point  of  law,  but  upon  the 
proper  inferences  to  be  drawn  from  the 
facts.  The  question  in  this  case  is  whether 
the  deed  executed  by  the  members  of  the 
firm  of  Foster  <fe  Co.  on  the  27th  of  No- 
vember, 1891,  is  a  conveyance  or  transfer 
on  sale  within  the  meaning  of  the  schedule 
to  the  Stamp  Act  of  1870.  Section  70  of 
that  Act  provides  that  for  the  purposes  of 
the  Act  the  expression  "conveyance  on 
sale  "  includes  every  instrument  and  every 
decree  or  order  of  any  Court  or  of  any 
commissioners,  whereby  any  property  or 
any  estate,  or  interest  in  any  property  or 
any  estate,  or  interest  in  any  property 
upon  the  sale  thereof,  is  transfer!^  to  or 
vested  in  a  purchaser  or  any  other  person 
on  his  behalf  or  by  his  direction.  Now, 
it  is  admitted  on  aU  hands  that  the  deed 
in  question  did  transfer  and  vest  in  the 
company  of  Foster  &  Co.,  Limited,  the 
property  which  up  to  that  time  belonged 
to  the  partners  in  the  common-law  pait- 
nership  of  Foster  &  Co.,  and  the  question 
is  whether  this  was  done  *^  upon  a  sale 
thereof." 
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To  constitute  a  sale,  it  is  essential  that 
there  should  he  a  seller,  a  purchaser,  a 
thing  sold,  and  a  price  given  for  the  same ; 
and  the  interests  of  the  purchaser  and 
seller  are  necessarily  distinct  and  antago- 
nistic.    If  any  of  these  characters  are 
wanting,  the  transaction  may  he  a  mort- 
gage, or  a  gift,  or  an  exchange,  or  a  par- 
tition, or  a  transaction  of  some  other  land, 
but  it  cannot  be  a  sale,     ^ow,  I  cannot 
agree  that  all  the  elements  of  a  sale  exist 
in  this  case.     To  my  mind,  it  is  impossible 
to  say  that  the  partners  were  the  sellers, 
and  the  company  the  purchasers.     There 
was   no  bargain   between    the    so-called 
sellers  and  purchasers.     The  agreement 
which  was  made  was  between  the  partners 
themselves,  and  not  with  the  company, 
which  was  merely  formed  to  carry  out  an 
arrangement  made  by  the  partners  inter  ae. 
The  partners  did  not  sell  their  property  to 
the  company,  nor  were  the  company  the 
purchasers.      They  had   no    antagonistic 
interests.     There  was  no  price  agreed  on 
between  them.     The  number  and  distri- 
bution of  the  shares  in  the  company  were 
arranged  by  the  partners  without  the  in- 
tervention of  the  company.    No  considera- 
tion is  mentioned  in  the  instrument,  and  it 
was  quite  immaterial  to  the  company,  the 
alleged  purchasers,  what  was  the  niunber 
or  distribution  of  the  shares  in  the  com- 
pany which  are  alleged  to  have  been  the 
consideration   for  the  alleged  sale.     The 
only  persons  who  had  any  real  interest 
in  the  transaction  were  the  partners,  the 
alleged  sellers ;  and  their  interests,  instead 
of  being  the  same,  were,  so  fax  as  the 
distribution  of  the  shares  was  concerned, 
antagonistic,  but  antagonistic  inter  ae — 
not  in  any  way  antagonistic  to  the  com- 
pany. 

Could  it  be  said  that,  when  a  company 
is  woimd  up  and  the  assets  are  distributed 
among  the  shareholders  in  proportion  to 
their  shares,  that  there  is  a  sale  of  the 
assets  by  the  company  to  the  individual 
shareholders  1  It  is  not  enough  to  say  that 
there  were  some  features  resembling  those 
of  a  sale  in  the  transaction.  In  an  ex- 
change of  real  property  there  are  some 
such  features,  yet  no  oS  valorem  duty  is 
payable  on  such  an  exchange  except  upon 
any  consideration  exceeding  in  value  or 


amount  100^.,  which  may  be  paid  or  given 
for  equality.  So  is  the  law  with  respect 
to  partition  or  division.  The  object  here 
is  not  to  sell  the  assets  of  the  partnership 
for  money  or  money's  worth,  but  simply 
to  turn  the  partnership  into  a  company, 
and,  in  pursuance  of  that  object,  to  transfer 
the  assets  of  the  partnership  to  the  com- 
pany without  altering  the  value  of  the 
interest  in  the  assets  possessed  by  each 
individual  member  of  the  partnership.  If 
one  of  the  original  partners  had  retired 
for  a  money  consideration,  there  would 
obviously  have  been  a  sale  by  the  outgoing 
partner  to  the  remaining  partners ;  or  if 
the  company  had  been  formed  of  persons 
distinct  wholly  or  in  part  from  the  original 
partners,  there  might  have  been  a  sale  by 
the  original  partners  to  the  persons  com- 
posing the  new  company.  The  case  is 
much  the  same  as  when  two  joint  tenants 
of  an  estate  agree  to  convey  it  to  A.  to  the 
use  of  themselves  as  tenants  in  common. 
There  are  not  here  so  many  features  of 
a  sale  as  where  two  persons  owning  dif- 
ferent estates  agree  to  exchange  them,  or 
two  co-parceners  agree  to  divide  their  in- 
heritance. The  commissioners  themselves 
appear  to  have  felt  a  difficulty,  for  they 
hiave  not  taken  the  value  of  the  shares  of 
the  new  company  as  the  value  of  the  con- 
sideration for  the  sale ;  yet,  unless  these 
shares  are  stock  within  the  1st  sub-section 
of  section  71,  there  is  no  consideration 
which  admits  of  the  valuation  prescribed 
in  the  schedule  for  fixing  the  amount  of 
the  duty,  as  these  shares  are  certainly  not 
"  money  "  nor  "  securities  for  money  "  j  and 
it  is  only  in  favour  of  stock  or  securities 
for  money  that  the  common-law  require- 
ment that  the  consideration  for  a  sale 
must  be  money  is  dispensed  with  by  the 
statute,  even  if  the  transaction  is  an  ex- 
change of  the  assets  of  the  company  for 
the  assets  of  the  partnership,  so  that  it  is 
immaterial  whether  the  value  of  the  one 
or  the  other  is  taken — that  is  not  a  sale, 
but  at  most  an  exchange,  which  is  not 
within  the  meaning  of  the  words  "con- 
veyance on  a  sale"  In  short,  whatever 
fanciful  resemblances  to  a  sale  the  subtle 
eye  of  a  lawyer  may  detect,  no  man  of 
business  would  call  this  transaction  a  sale ; 
and,  as  no  other  duty  has  been  suggested. 
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I  am  of  opinion  that  the  stamp  of  10«. 
required  in  the  case  of  a  conveyance  or 
transfer  of  any  kind  not  thereinbefore  de- 
scribed is  all  that  can  be  demanded. 

[Wright,  J.,  withdrew  his  judgment.] 
JudgmeTit  for  the  appellants. 


Solicitors — G.  F.  Hndfion,  Matthews  &  Co., 
for  appellants;  Inland  Bevenne  Solicitors, 
for  Crown. 


1893.  7  LOWE  V.  THE  GREAT  NORTHERN 
June  14.  3  RAILWAY  COMPANY. 

Assault — Railway  Company — Passenger 
— Forcible  Removal  from  Carriage  by 
Company's  Servants — Implied  Authority  of 
Company — Master  and  Servant, 

There  is  an  implied  authority  by  a  rail- 
way company  to  its  servants  to  remove  pas- 
sengers from  carriages  in  which  ifiey  are 
miscondu/iting  themselves,  or  travelling  vnth- 
out  having  paid  the  proper  fare,  A  rail- 
way company,  however^  is  liable  for  the 
a^ts  of  its  servants,  if  in  pursuance  of 
such  authority,  but  under  a  misapprehen- 
sion, they  eject  a  passenger  who  has  neither 
misconducted  himself  nor  travelled  im- 
properly. 

This  was  the  plaintiff's  appeal  from 
judgment  of  nonsuit  in  a  County  Court. 
The  plaintiff  worked  at  Newstead  Colliery, 
Notts,  as  a  joiner,  and  not  as  a  collier, 
though  he  went  down  the  pit.  The  de- 
fendant railway  company  issued  special 
working  men's  tickets  for  pitmen,  and  pro- 
vided special  carriages  for  their  use  as  an 
accommodation  for  the  pitmen  themselves, 
but  imposed  no  condition  nor  issued  any 
regulation  that  they  should  either  avail 
themselves  of  the  one  or  use  the  other. 
The  plaintiff  had  taken  an  ordinary  third- 
class  ticket  and  entered  an  ordinary  third- 
class  carriage.  One  of  the  porters  of  the 
station  at  which  he  joined  the  train,  mis- 
taking him  for  a  pitman  and  supposing 
he  had  a  pitman's  ticket,  removed  him 
with  considerable  violence,  and  with  the 
assistance  of  the  station-master,  &om  the 


third-class  carriage  he  had  entered,  and 
placed  him  in  a  pitmen's  carnage.  He 
was  injured,  and  brought  an  action  against 
the  defendant  railway  company  for  dam- 
ages for  the  assault ;  but  the  learned 
County  Court  Judge  held  that  there  was 
no  evidence  of  implied  authority  by  the 
defendant  company  to  their  porters  and 
servants  under  which  such  an  assault 
could  be  committed — what  had  been  done 
was  outside  the  scope  of  any  implied  au- 
thority ;  and  nonsuited  the  plaintiff. 

Stevenson,  for  the  plaintiff. — ^It  is  sub- 
mitted that  there  is  an  implied  authority 
by  a  railway  company  to  their  servants  to 
remove  passengers  improperly  travelling; 
that  here  the  station-master  and  the 
porter  acted  under  this  implied  authority 
when  they  forcibly  removed  the  plaintiff 
from  the  third-class  carnage.  They  were 
mistaken ;  and  the  defendants  are  liable. 

C.  A.  Russell,  for  the  defendants.— It 
is  submitted  there  is  no  evidence  of  autho- 
rity on  the  part  of  the  company  to  their 
porters  and  servants  to  do  as  they  did. 
The  porter  took  it  upon  himself  that  he 
had  a  right  to  turn  the  plaintiff  out  of 
his  carriage  and  put  him  in  a  pitmen's 
carriage.  Although  the  company  provide 
these  cheap  fares  and  pitmen's  carriages, 
yet  they  have  never  attempted  to  impose 
conditions  that  they  should  be  adopted 
and  used  by  working  men.  In  the  absence 
of  any  such  regulation,  it  is  submitted 
that  the  defendants  cannot  and  ought  not 
to  be  held  liable  for  the  act  of  an  over- 
zealous  porter,  who  has  clearly  stepped 
outside  the  scope  of  his  authority.  Here 
the  porter  did  not  even  assume  a  state  of 
facts  which  would  entitle  him  to  do  what 
he  did.  This  goes  beyond  the  case  where 
an  employer  can  be  held  liable  for  the  act 
of  his  servant.  It  is  a  mere  case  of  blun- 
dering execution  on  a  mistaken  state  of 
facts. 

[Wright,  J. — The  case  does  not  rest 
entirely  on  the  porter,  for  the  station- 
master  was  also  engaged  in  the  plaintiff's 
removal.] 

Mathew,  J. — I  am  of  opinion  that  this 
appeal  must  be  allowed.  The  question  is, 
whether  there  was  any  evidence  of  autho- 
rity.    It   seems   to   me   that  a  railway- 
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Lone  V.  Great  Northern  Rail,  Co, 
porter,  particularly  when  he  is  supported 
in  what  he  does,  as  he  was  here,  by  the 
station-master,  must  have  authority  to  re- 
move passengers  misconducting  themselves 
or  travelling  improperly  in  certain  car- 
riages. 

Here  the  plaintiff  was  entitled  to  travel 
in  a  certain  carriage,  and  the  porter  re- 
quired him  to  leave  it.  He  refused,  and 
the  porter,  assisted  by  the  station-master, 
both  of  whom  were  acting  in  pursuance  of 
such  authority,  removed  him.  In  doing 
this  they  made  a  mistake,  for  which  the 
defendant  company  are  liable. 

Wright,  J. — I  am  of  the  same  opinion. 
Railway  companies'  servants  have,  or  may 
have,  authority  enabling  them  to  remove 
passengers  from  carriages  in  which  they 
have  no  right  to  travel.  In  the  present 
case  they  acted  as  they  supposed  in  exercise 
of  such  authority,  but  under  a  mistake. 
The  learned  County  Court  Judge  in  effect 
held  that  there  could  be  no  such  authority, 
and  in  doing  so  fell  into  an  error. 

Appeal  allowed. 


Solicitors — H.  H.  Holt,  agent  for  Day,  Notting- 
ham, for  plaintiff ;  Nelson  &  Co.,  for  defen- 
dants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN   THE   COURT   OF  APPEAL.] 

rin  the  maiter  of  an  Arbitration 

1893.      I    between  bater  and  william- 

April  19.<    SON  and  tfie  mayor,  alder- 

May  30.  1    men,  and  burgesses  op  the 

L    BOROUGH   OP  BIRKENHEAD. 

Local  Goverfiment — Public  Health  Act, 
1875  (38  <fc  39  Vict,  c,  55),  as,  116, 117,  308 
—  Unsound  Meat — Application  to  Justice 
for  Condemnation — Appearance  of  Otvner 
thereon — Costs — Damage  by  Exercise  of 
Powers  of  Act — ^^  Any  Damage*^ — ^^ Full 
Compensation,^* 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  107.] 


^THE   BARTHOLOMAT   BREWING 

1893.  COMPANY      (limited)      V. 

July  18, 19.<     WTATT    and    the    nobel 
August  12.        dynamite  trust  company 

L      (limited)   V,   WYATT. 

Revenue — Income  Tax — British  Com- 
pany Registered  under  the  Companies  Acta 
— Trade  carried  on  Abroad — Profits  arising 
or  accruing — Profit  not  remitted  to  Vie 
United  £ingdomr—5  <C'  6  Vict,  c,  35.  s,  100. 
sched,  /),  ^th  and  bth  cases — 16  cCr  17  Vict, 
c,  34.  s,  2.  sched,  D, 

In  the  first  of  these  cases  a  British  com- 
pany was  formed  in  England  to  acquire 
OTid  work  breweries  in  the  United  JStates, 
Its  shares  were  held  partly  in  England 
and  partly  in  America.  To  comply  with 
the  law  of  the  United  States  a  subsidiary 
company  was  formed  in  America,  and  the 
books  and  banking  amount  of  the  breweries 
were  kept  there.  Tlie  dividends  of  the  Eng- 
lish shareholders  were  remitted  to  En^gland^ 
whilst  the  dividends  of  the  American  share- 
holders were  retained  and  distributed  in 
America,  In  the  second  case,  a  British- 
company  was  formed  to  invest  mx>ney  in  the 
shares  of  other  companies,  and  held  shares 
in  four  German  companies.  Many  of  its 
shareholders  were  foreigners  resident  in 
Germany,  and  by  direction  of  its  board  i7i 
London  dividends  due  to  the  company  in 
respect  of  its  shares  in  the  four  German 
companies  were  paid  into  banks  abroad  and 
applied  in  paying  the  dividend,  when  de- 
clared, to  the  foreign  shareliolders : — Held, 
that  both  these  companies  fell  within  tJie 
bth  caae  of  schedule  £>  in  5  dh  6  Vict.  c.  35, 
s.  100,  and  that  the  profits  actu^Uy  received 
in  the  United  Kingdom  were  alone  liable 
to  income  tax. 

Colquhoun  v.  Brooks  (59  Law  J.  Hep. 
Q.B.  53;  Law  Rep.  14  App.  Cas.  493) 
followed. 

These  were  Cases  stated  by  the  Com- 
missioners for  the  General  Purposes  of 
the  Income-Tax  Acts  for  the  City  of 
London,  for  the  opinion  of  the  Court,  and 
involved  substantially  the  same  considera- 
tions.    The  first  was  as  follows  : 

"  1.  The  Bartholomay  Brewing  Com- 
pany (of  Rochester,  U.S.A.)  (Limited)  ap- 
pealed against  an  ^•6sessment  of  108,935^. 
10*.  for  the  year  ending  the  5th  of  April, 
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Bartholomay  BrcTving  Co,  v.  Wyatt, 
1890,  under  schedule  D  of  the  Act  16  & 
17  Vict.  c.  34. 

**  2.  The  appellant  company  is  an  Eng- 
lish company  registered  on  the  11th  of 
April,  1889,  under  the  Joint-Stock  Com- 
panies Acts,  with  memorandum  and  articles 
of  association,  and  having  a  registered  office 
in  the  City  of  London. 

"  3.  The  objects  for  which  it  is  estab- 
lished are  (inter  alia)  (a)  to  enter  into 
and  carry  into  effect  an  agreement  relating 
to  the  Bartholomay  Brewery,  the  Rochester 
Brewery,  the  Genesee  Brewery  and  Par- 
sons Rochester  Malt-Kilns,  all  in  the 
United  States  of  America.  (6)  To  carry  on 
business  as  brewers,  maltsters,  com  mer- 
chants, distillers,  hop  merchants  .... 
(c)  To  allow  or  cause  the  legal  estate 
and  interest  in  any  of  the  properties  re- 
ferred to  in  the  aforesaid  agreement,  or  in 
any  other  businesses  or  property  acquired, 
established,  or  carried  on  by  the  company, 
to  remain  or  be  vested  or  registered  in  the 
name  of  or  carried  on  by  any  American 
company,  formed  or  to  be  formed,  and 
either  upon  trust  for  or  as  agents  or 
nominees  of  this  company,  and  to  manage 
the  affairs  or  take  over  or  carry  on  the 
business  of  any  such  American  company, 
either  by  acquiring  the  whole  or  part  of 
the  shares  or  stock  or  debentures  or 
other  securities  thereof,  or  otherwise  how- 
soever, and  to  exercise  all  or  any  of  the 
powers  of  any  such  company  or  of  holders 
of  shares  or  stock  or  debentures  or  securi- 
ties thereof,  and  to  receive  and  distribute 
as  profita  the  dividends  and  interest  on 
such  shares,  stocks,  debentures,  or  secu- 
rities. (/)  To  purchase,  subscribe  for,  or 
otherwise  acquire,  and  to  hold  the  shares, 
stocks,  or  obligations  of  any  company 
in  the  United  Kingdom,  in  the  United 
States  of  America  or  elsewhere,  and 
upon  a  distribution  of  assets  or  division 
of  profits  to  distribute  any  such  shares, 
stocks,  or  obligations  amongst  the  mem- 
bers of  this  company  in  specie.  By  the 
memorandum  of  association  the  liability 
of  the  members  is  limited,  the  capital 
620,000^.,  divided  in  62,000  shares  of  10^. 
each. 

"4-  A  prospectus  was  issued  by  the 
appellant  company,  which  correctly  states 
that  '  this  company  has  been  formed  for 
the  purpose  of  carrying  out  an  amalgama- 


tion of  three  large  breweries  in  the  city 
of  Rochester,  in  New  York  State,  IJ.SA., 
and  carrying  on  the  businesses  under  one 
management.' 

"  5.  By  reason  of  the  terms  of  an  Act  of 
the  Tjegislature  of  the  State  of  New  York, 
dated  the  17th  of  February,  1848,  it  is 
prohibited  for  an  English  company  to  own 
and  carry  on  a  brewery  in  the  State,  and 
the  appellant  company  therefore  formed  a 
company  in  the  Unit^  States  of  America, 
hereinafter  called  'The  American  Com- 
pany.* 

"6.  The  American  Company  was  incor- 
porated with  the  corporate  name  of  the 
Bartholomay  Brewery  Company ;  it  was 
provided  that  the  capital  stock  should  be 
1,000,000  dollars;  the  time  of  the  exist- 
ence of  the  company  should  be  fifty  years: 
the  shares  should  be  10,000  of  100  dollare 
each ;  and  a  number  of  trustees,  occupying 
positions  similar  to  that  of  directors  in 
England,  should  manage  the  concerns  of 
the  company. 

"7.  By  the  code  of  by-laws  of  the 
American  company  the  number  of  the 
trustees  is  to  be  seven,  who  shall  respec- 
tively be  stockholders  in  the  company,  and 
a  majority  of  whom  shall  be  citizens  and 
residents  of  the  State  of  New  York.  The 
whole  of  the  10,000  shares  in  the  Ameri- 
can company  are  held  by  and  in  the  name 
of  the  appellant  company  in  England,  with 
the  exception  of  seven  shares,  one  of  which 
is  held  by  each  of  the  seven  trastees  or 
directors  of  the  American  company.  The 
American  company  did  not  issue  any  pro- 
spectus. 

"  8.  The  brewing  trade  and  manufiicture, 
on  which  the  profits  wholly  depend,  is 
carried  on  exclusively  at  Rochester  afore- 
said, and  the  books  of  the  breweiy  are 
kept  on  the  premises  at  Rochester.  The 
banking  account  of  the  brewery  is  also 
kept  there. 

"  9.  It  is  the  practice  for  the  managers 
of  the  brewery,  who  are  also  the  trustees 
of  the  American  company,  at  the  end  of 
each  financial  year,  to  send  to  the  appel- 
lant company  in  London  the  accounts  for 
the  brewery  shewing  the  result  of  the 
brewing  business  carried  on  at  Rochester 
during  the  year.  The  directors  of  the 
appellant  company  then  consider  the  ac- 
counts and  agree  upon  the  amount  which 
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Bartholomay  Brewing  Co.  v.  Wyatt, 
they  think  should  be  distributed  out  of 
the  profits,  if  any.  They  communicate 
their  decision  to  the  American  company, 
and  state  the  rate  of  dividend  which 
they  think  should  be  distributed  by  the 
American  company.  The  American  com- 
pany then  formally  declare  a  dividend  on 
the  shares  of  their  company.  The  trustees 
of  the  American  company  have  power  by 
the  articles  of  association  to  declare  a 
dividend  upon  the  shares  of  the  American 
company.  The  directors  of  the  appellant 
company,  on  hearing  that  the  directors  of 
the  American  company  have  declared  a 
dividend,  then  declare  a  dividend  of  a 
similar  value  on  the  English  shares.  The 
American  company  does  not  issue  any 
report  or  balance-sheet. 

"  10.  No  dividend  warrant  is  issued  by 
the  American  company,  but  the  amount 
of  profit  to  be  divided  on  the  shares  held 
by  the  English  company  is  sent  over  in 
bulk  by  telegram  so  far  as  it  is  required 
for  the  English  shareholders  in  the  appel- 
lant company ;  such  portion  of  the  divi- 
dend as  is  required  for  certain  American 
shareholders  in  the  appellant  company 
being,  however,  retained  by  the  American 
company,  and  distributed  there  direct  on 
behalf  of  the  appellant  company. 

"  On  the  above  facts,  the  appellants  con- 
tended (a)  that  they  were  entitled  to  be 
assessed  under  the  4:th  case  of  section  100 
of  5  <k  6  Yict.  c.  35  ;  or  in  the  alternative 
{b)  that  the  assessment  should  be  made 
under  the  5th  case ;  and  that  by  reason  of 
the  decision,  of  the  House  of  Lords  in 
Colqvhoun  v.  Brooks  (1)  the  assessment 
should  be  reduced  to  the  amount  actually 
received  in  England  by  the  appellant 
company." 

The  Commissioners  found  as  follows  : 

"  1.  That  the  brewing  business  carried 
on  at  Rochester,  U.S.A.,  was  in  fisust  a 
trade  carried  on  by  and  was  the  business 
of  the  appellant  company,  and  therefore 
that  the  profits  made  were  the  profits  of 
the  appellant  company. 

"  2.  That  the  head  and  seat  and  direct- 
ing power  of  the  appellant  company  were 
at  their  registered  office  in  the  City  of 
London ;  and  they  were  of  opinion  that  if, 
on  the  &icts  set  forth  in  this  Case,  the 

(1)  69  Law  J.  Rep.  Q.B.  63;  Law  Rep. 
14  App.  Oas.  493. 
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brewery  and  profits  made  were  technically 
the  property  of  the  American  company, 
the  American  company  was  formed  for 
the  purpose  of  being,  and  was  the  agent  of 
the  appellant  company." 

The  Commissioners  affirmed  the  said 
assessment. 

Firday^  Q.Cy  Dicey,  Q.C.y  and  Bremner, 
for  the  appellants. — It  is  submitted  that 
the  present  case  falls  within  the  decision 
of  Colquhoun  v.  Brooks  (1),  the  principle  of 
which  has  been  in  no  way  qualified  by  TJie 
London  Bank  of  Mexico  and  South  America 
V.  Aptkorpe  (2) ;  although  this  case,  as 
well  as  an  earlier  case  of  The  Imperial 
ContineMal  Gas  Association  v.  Nicholson 
(3),  will  be  relied  upon  by  the  Crown  as 
being  against  the  appellants'  present  con- 
tention that  they  are  only  assessable  in 
respect  of  the  amount  received  by  them 
in  this  country. 

The  Attorney-General  (Sir  C.  Russell, 
Q.C.)  and  Banckweris,  for  the  Crown. — 
Although  the  trade  of  the  appellant  com- 
pany is  carried  on  in  America,  yet  the 
direction  is  carried  on  in  London.  The 
American  company  is  nothing  more  than 
a  dummy  company.  No  prospectus  nor 
balance-sheet  is  issued,  and  all  its  shares 
except  seven  are  held  here.  It  is  submitted 
that  this  is  not  a  case  of  foreign  security 
within  the  meaning  of  the  4th  case  of 
section  100  of  5  &  6  Yict.  c.  35.  This  is 
not  putting  money  into  an  American  com- 
pany as  an  investment,  for  the  whole 
capital  is  found  here,  and  the  sole  control 
of  the  American  company  is  exercised 
here  by  the  directors.  Nor  does  it  fall 
within  the  5th  case  of  section  100,  which 
contemplates  a  trade  or  business  being 
carried  on  wholly  abroad.  Colqvhoun  v. 
Brooks  (1)  is  distinguishable.  That  was 
not  the  case  of  a  trading  company  with 
an  office  and  board  of  directors  in  London. 
That  decision  is  only  applicable  where 
the  particular  trade  in  question  is  wholly 
carried  on  abroad.  The  London  BamJc  qj 
Mexico  and  South  America  v.  Aptkorpe 
(2)  differs  in  no  material  degree  from  the 
present  case,  for  here  the  London  board 
directed  the  policy  of  the  company.     It 

(2)  60  Law  J.  Rep.  Q.6.  653;  Law  Rep. 
[1891]  2  OB.  378. 

(3)  37  Law  Times,  717. 
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is  submitted  that  the  Court  should  follow 
the  decisions  in  the  cases  of  The  Ceaena 
Sulphur  Company  v.  Nicholson  (4)  and 
The  Imperial  Continental  Gas  Association 
V.  Nicholson  (3).  A  decision  in  1886  of 
the  Court  of  Exchequer  (Scotland)  of 
The  Scottish  Mortgage  Company  of  New 
Mexico  V.  McKehie  (5)  is  also  in  point. 
Firday^  Q.C.,  in  reply. 

Cur,  adv.  vuU, 

Cave,  J.  (on  August  12). — The  law  as 
laid  down  in  Colquhoun  v.  Brooks  (1)  is 
decisive  of  the  present  case,  and  the  later 
decision  of  The  London  Bank  of  Mexico 
and  South  America  v.  Apthorpe  (2)  does 
not  profess  to  qualify  the  law  so  laid  down. 
The  question  at  present  before  us  is  more 
complicated  than  that  which  was  disposed 
of  by  the  Court  of  Appeal  in  The  London 
Bank  of  Mexico  and  South  America  v. 
Apthorpe  (2).  Here  we  have  a  company 
formed  in  England  to  purchase  brewery 
properties  in  the  United  States ;  and  as 
set  out  in  the  8th  paragraph  of  the  Case, 
the  brewing  trade  and  manufacture,  on 
which  the  profits  wholly  depend,  is  carried 
out  exclusively  at  Rochester  in  the  United 
States,  and  the  books  and  banking  ac- 
count of  the  brewery  are  also  kept  there. 
No  doubt  the  appellant  company  is  an 
English  company  with  a  registered  office  in 
London,  but  they  have  a  subsidiary  Ameri- 
can company  formed  in  America  partly 
to  comply  with  the  law  of  the  United 
States,  and  partly  because  it  is  necessary 
to  have  a  board  of  management  on  the 
spot.  In  my  opinion,  this  is  a  clear  case 
of  a  foreign  business  within  the  decision 
of  Colquhov/n  v.  Brooks  (1).  I  am  also  of 
opinion  that  it  falls  within  the  5th  case 
of  section  100  of  5  <fe  6  Vict.  c.  35.  I  do 
not  go  through  these  one  by  one,  for  in 
my  judgment  none  of  the  others  apply  to 
a  case  like  this,  where  the  profits  are 
wholly  earned  and  received  at  Bochester 
in  the  United  States,  and  where  so  much 
of  these  profits  as  are  required  to  pay 
dividends  to  American  shareholders  in  the 
appellant  company  are  retained  and  handed 
to  them  in  America  and  never  come  to 
England  at  all.     In  my  opinion,  it  is  im- 

(4)  45  Law  J.  Bep.  Ezch.  821 ;    Law  Rep. 
1  Ex.  D.  428. 

(5)  2  Tax.  Cases,  165. 


possible  for  us  to  say  that  such  profits  are 
taxable  here. 

Wright,  J. — In  this  case  a  British 
company  was  formed  to  acquire  and  work 
breweries  in  the  United  States.  Inas- 
much as  by  the  local  law  the  propertie 
could  not  be  held  by  the  British  company, 
an  American  company  was  formed  which, 
in  the  interests  of  the  English  company, 
is  the  owner  of  the  property.  All  the 
shares  of  the  American  company  except 
the  necessary  qualification  of  the  American 
directors  or  trustees  are  held  by  the 
English  company.  The  shares  of  the 
English  company  are  held  partly  in  Eng- 
land, partly  in  America.  The  supreme 
management  and  direction  rests  with  the 
English  directors.  They  are  periodically 
informed  of  the  estimated  results  of  the 
business  in  America,  and  of  the  amount 
estimated  to  be  available  for  dividend. 
They  prepare  balance-sheets,  adding  the 
English  to  the  local  expenses,  and  they 
declare  such  dividend  as  they  think  fit. 
The  amount  of  the  dividends  for  English 
shareholders  in  the  English  company  is 
remitted  to  England ;  the  amount  required 
for  American  shareholders  in  the  English 
company  is  retained  and  distributed  in 
America ;  and  the  question  is,  whether  in- 
come tax  is  payable  on  the  amount  so 
retained  and  distributed  in  America.  In 
my  opinion,  the  case  of  Colquhoun  v. 
Brooks  (1)  obliges  us  to  hold  that,  notwith- 
standing the  cases  of  Tlie  Cessna  Stdphnr 
Company  v.  Nicholson  (4)  and  of  Tk 
Imperial  Continental  Gas  Association  t. 
Nicholson  (3),  the  profits  of  a  business 
wholly  carried  on  abroad  are  within  the  5th 
case,  although  the  owner  of  the  business  is 
resident  here.  Then,  is  this  business  car- 
ried on  wholly  in  America  1  I  think  that 
for  the  present  purpose  a  business  is  wholly 
carried  on  abroad  if  all  the  operations 
which  earn  the  profit  are  done  abroad, 
notwithstanding  that  the  owner  resident 
here  exercises  control  over  those  opera- 
tions and  ascertains  and  apportions  the 
profits.  The  interest,  therefore,  of  the 
English  company  in  the  American  busi- 
ness must  be  regarded  as  a  foreign  poses- 
sion,  and  so  within  the  5th  case.  There 
is  another  way  in  which  the  same  condn- 
sion  may  be  readied  on  different  grounds. 
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I  think  that,  in  point  of  law,  whatever 
control  is  exercised  by  the  English  com- 
pany is  exercised  by  it  as  the  holder  of 
practically  all  the  shares  in  the  American 
company ;  and,  if  that  is  so,  the  English 
company  cannot  be  properly  said  to  carry 
on  the  business  company  at  all.  The  busi- 
ness of  a  company  is  not  carried  on  by  its 
shareholders,  but  by  the  company  through 
its  directors,  although  the  shareholders  in 
general  meeting  have  the  power  of  general 
control.  If  this  view  is  correct,  the  right 
conclusion  may  be  that  the  English  com- 
pany's interest  is  in  the  nature  not  of  a  trade 
but  of  an  investment  in  the  American 
company,  and  so  within  the  letter  of  the 
5th  case  as  a  foreign  possession.  I  should 
add  that  I  think  it  is  not  within  the 
4th  case.  Shares  in  a  company  are  not 
securities,  but  portions  of  its  capital.  If 
these  conclusions  are  correct,  then  tax  is 
payable  only  ''  on  a  sum  not  less  than  the 
full  amount  of  the  actual  sums  annually 
received  in  the  United  Kingdom  "  either 
(a)  "  for  remittances  ....  payable  in 
the  United  Kingdom,"  or  (6)  "property 
imported  ....  into  the  United  King- 
dom," or  (c)  "from  money  or  value  re- 
ceived in  the  United  Kingdom,  and  arising 
from  property  which  shall  not  have  been 
imported  into  the  United  Kingdom,"  or 
(d)  "  from  money  or  value  so  received  on 
credit  or  on  account,  in  respect  of  such 
remittances,  property,  money,  or  value 
brought,  or  to  be  brought,  into  the  United 
Kingdom";  and  it  remains  to  consider 
whether  the  dividends  retained  in  America 
are  within  that  limitation.  It  appears  to 
me  that,  if  the  4th  case  were  applicable, 
these  dividends  ought,  in  point  of  law,  to 
be  regarded  as  received  in  England.  For 
reasons  of  convenience  the  money  is  not 
sent  over,  but  it  forms  part  of  the  profit 
dealt  with  and  divided  by  the  company 
here;  and  the  eflfect  of  what  is  done  is 
that  a  debt  due  and  payable  in  England 
to  the  foreign  shareholders  is  discharged 
by  the  money  retained  in  America.  That, 
I  think,  is  equivalent  to  a  receipt  of  the 
money  here.  Compare  the  case  of  The 
Scottish  Mortgage  Company  of  New  Mexico 
V.  McKelvie  (5),  decided  by  the  Scottish 
Court  of  Exchequer  in  1886.  I  think 
that  it  would  be  a  strained  construction 
of  the  language  used  to  hold  that  the 
Vol.  62.— Q.B. 
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amount  of  these  dividends  can  be  regarded 
as  "remittances  from  thence  payable  in 
the  United  Kingdom,"  although,  in  busi- 
ness, remittances  are,  of  course,  constantly 
made  by  way  of  set-off  or  cancellation  or 
exchange  of  debts. 

The  dividends  certainly  are  not  "  pro- 
perty imported  into  the  United  Kingdom." 
Nor,  I  think,  can  they  be  regarded  as 
"value  received  in  the  United  Kingdom 
arising  from  property  not  imported  into 
the  United  Kingdom" ;  for  although  they 
are,  in  my  opinion,  "  value  received  in  the 
United  Kingdom,"  they  are  not  value 
received  "  from  property  which  shall  not 
have  been  imported  into  the  United 
Kingdom."  These  words,  I  think,  refer 
to  the  proceeds  of  sale  or  exchange  of  pro- 
perty such  as  is  ordinarily  the  subject  of 
commercial  importation,  as  distinguished 
from  monetary  remittances.  The  aJtema- 
tive  {d)  does  not  extend  the  subject-matter 
of  the  other  alternatives,  but  only  includes 
advances  and  credits  in  respect  of  the 
same  kinds  of  receipt  as  those  already 
dealt  with.  For  these  reasons,  I  think 
that  the  claim  of  the  Crown  fails. 

Jvdgmentfor  appdlante. 

The  second  Case  was  stated  as  follows : 

"  1.  The  Nobel  Dynamite  Trust  Com- 
pany (Limited)  appealed  against  an  assess- 
ment of  58,562^.  for  the  year  ending  the 
5th  of  April,  1891,  under  schedule  D  of 
the  Act  16  &  17  Vict.  c.  34. 

"  2.  The  appellant  company  is  an  English 
company  registered  on  the  18th  of  October, 
1886,  under  the  Joint-Stock  Companies 
Acts,  with  memorandum  and  articles  of 
association,  and  having  a  registered  oflSlce 
in  the  City  of  London.  It  is  managed 
by  a  board  of  directors,  who  meet  at  the 
registered  oflSlce,  and  who  have  the  sole 
right  of  control  and  disposal  over  the 
company's  funds  and  property.  The  divi- 
dends are  declared  in  London,  and  no 
distinction  is  made  with  regard  to  divi- 
dends between  the  shares  held  by  English 
shareholders  and  those  held  by  foreigners. 

"  3.  The  objects  for  which  the  company 
is  established  are  to  acquire  in  exchange 
for  fully  paid-up  shares,  or  by  purchase, 
the  whole  or  any  portion  of  the  shares, 
stocks,  (be.,  in  any  companies,  corporations, 
&c.,  whose  liability  is  limited,  and  which. 
3Y 
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are  engaged  in  the  trades  or  industries 
of  explosives,  fuses,  detonators,  glycerine 
chemicals,  &c,  and  more  particularly  to 
acquire  by  exchange,  purchase,  «kc.,  shares, 
iScc.,  in  the  Nobel  and  other  dynamite  and 
explosive  companies  with  limited  liability 
in  Europe  or  elsewhere.  To  superintend 
and  manage  such  businesses  in  which  the 
appellant  company  acquire  shara<;,  with  a 
view  of  causing  them  to  be  carried  on 
economically  and  profitably  or  promoting 
the  success  thereof. 

"  4.  The  primary  object  of  the  company, 
as  stated  in  the  preliminary  prospectus,  is 
*to  acquire  by  exchange  shares  of  the 
after-mentioned  companies  at  the  follow^- 
ing  prices '  (here  follow  the  names  and 
prices  of  the  shares  of  the  foreign  com- 
panies). 

**5.  The  appellant  company  does  not 
carry  on  any  manufacturing  business,  and 
does  not  buy  or  sell  any  materials  or  goods 
in  the  United  Kingdom  or  elsewhere,  nor 
has  it  any  factory  or  workshop  in  the 
United  Kingdom  or  elsewhere. 

"6.  The  appellant  company  have  ac- 
quired in  pursuance  of  their  powers  shares 
in  the  following  companies  hereinafter  re- 
ferred to  as  '  the  subsidiary  companies ' : 

"(1)  The  Alliance  Explosives  Company 
of  London. 

"  (2)  The  Nobel  Explosives  Company  of 
Glasgow. 

"  (3)  The  Dynamit  Actien-Gesellschaft 
of  Hamburg,  formed  1876. 

"  (4)  The  Deutsche  Sprengstoff  Actien- 
Gesellschaft  of  Hamburg,  formed  1882. 

"(5)  The  Dresdner  JDynaYnitfabrik  of 
Dresden,  formed  1882. 

"(6)  The  Reinische  Dynamitfkbrik, 
formed  1873. 

*'  7.  The  receipts  of  the  appellant  com- 
pany are  chiefly  derived  from  the  shares 
held  by  them  in  the  subsidiary  companies. 

"  8.  As  regards  the  Alliance  Explosives 
Company  of  London  and  the  Nobel  Explo- 
sives Company  of  Glasgow,  allowance  by 
way  of  deduction  had  been  made  from 
the  accounts  in  the  assessment  by  reason 
of  the  income  tax  on  the  dividends  due 
to  the  appellants  from  these  companies 
having  been  duly  deducted  and  paid  by 
these  companies  to  the  Crown;  and  no 
question  arises  on  this  appeal  as  to  these 
dividends. 


"  9.  Each  of  the  above-named  German 
companies  is,  and  has  been  ever  since  the 
formation  thereof,  a  duly  constituted  cor- 
poration in  accordance  with  the  law  of 
Germany,  and  carr3ring  on  business  in 
that  country ;  and  each  of  them  Ls,  and 
always  has  been,  managed  by  its  own 
board  of  directors,  who  control  its  afiaire 
and  declare  its  dividends. 

**  10.  At  the  hearing  of  the  appeal  the 
balance-sheet  of  the  appellant  company 
was  produced,  and  evidence  was  taken  to 
the  effect  that  the  shares  in  the  subsidiar}' 
companies  were  purchased  in  furtherance 
of  the  objects  for  which  the  appellant 
company  was  formed  and  carried  on  busi- 
ness. The  said  shares  are  the  property  of 
the  appellant  company,  who  hold  share- 
warrants  to  bearer  for  the  same. 

"II.  When  the  directors  of  the  appel- 
lant company  determine  to  divide  any 
portion  of  the  profits  made  by  them,  they 
do  so  by  declaring  a  dividend  in  London 
payable  on  all  the  shares.  All  mone)'s 
due  to  the  appellant  company,  whether 
from  the  above-named  German  companies 
or  from  the  English  companies,  are  brought 
into  the  balance-sheet,  which  is  issued  in 
London,  as  profits  actually  made,  and  the 
dividend  is  declared  generally  out  of  all 
such  profits,  without  making  any  distinc- 
tion in  the  souixie  from  which  the  same 
arises.  The  establishment  charges  and 
expenses  of  administration  of  the  appel- 
lant company  are  deducted  in  the  profit 
and  loss  account  from  the  gross  profits 
made ;  and  these  expenses  were  allowed  by 
the  assessor  as  proper  deductions  from 
the  gross  profits  made  in  arriving  at  the 
assessable  profits  on  which  the  assessment 
was  made.  The  appellant  company,  in 
their  balance-sheets,  also  deducted  from 
their  gross  profits  their  establishment 
charges,  expenses  of  administration,  and 
otherwise,  as  in  the  balance-sheets  is 
shewn  before  the  dividend  is  declared ;  nor 
is  the  dividend  divided  co-extensive  with 
the  sums  received  by  way  of  profit. 

"12.  A  large  number  of  shares  in  the 
appellant  company  are,  however,  held  by 
foreigners  resident  in  Germany  and  other 
foreign  countries  ;  and  by  direction  of  the 
board  the  dividends  due  to  the  appeto*^ 
company  in  respect  of  its  shares  in  the 
said  four  German  corporations  are  pai" 
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into  banks  abroad,  and  by  direction  of 
the  board  applied  in  paying  the  dividend 
when  declared  to  the  foreign  shareholders 
of  the  appellant  company,  and  are  not, 
nor  is  any  part  thereof,  otherwise  than 
constructively  remitted  to  or  received  in 
this  country.  On  the  contrary,  a  further 
sum  is  sent  abroad  to  make  up  the  amount 
required  to  pay  the  dividends  due  to  the 
foreign  shareholders." 

It  was  admitted  that  the  directors  of 
the  appellant  company  could  have  directed 
the  amount  of  the  dividends  due  to  them 
upon  the  said  shares  to  be  remitted  to  this 
country  instead  of  being  retained  in  Ger- 
many, but  that  it  was  for  the  sake  of  con- 
venience distributed  direct  amongst  the 
shareholders  in  the  manner  above  re- 
ferred to. 

It  was  contended  on  behalf  of  the  ap- 
pellant company  that  they  ought  to  be 
assessed  under  the  4th  case  of  section 
100,  schedule  D,  of  5  <k  6  Vict.  c.  35,  or, 
in  the  alternative,  under  the  5th  case 
thereof;  and,  in  either  view,  the  amount 
of  the  dividend  paid  direct  to  the  foreign 
shareholders  in  the  appellant  company 
was  not  chargeable  with  income  tax  by 
reason  of  the  amount  thereof  not  having 
been  received  in  the  United  Kingdom  by 
the  appellant  company ;  and  they  cited  the 
case  of  Colquhoun  v.  Brooks  (1). 

The  Commissioners  found  as  a  fact  that 
the  appellant  company  was  a  company 
carrying  on  a  trade,  adventure,  or  concern 
in  the  nature  of  trade,  and  they  were  of 
opinion  that  the  assessment  was  properly 
made,  and  confirmed  the  same  accordingly. 

Dicey,  Q,C.,  and  Bremner  {Finlay,  Q,C., 
with  them),  for  the  appellant  company. — 
It  is  submitted  that  this  case  is  governed 
by  ColqvJkown  v.  Brooks  (1).  Here  the 
money  is  paid  in  Germany  to  German 
shareholders  of  the  company  and  never 
comes  to  England  at  all ;  and  to  hold  that 
there  is  any  sufficient  legal  receipt  in 
England  would  amount  to  saying  that 
Colquhoun  v.  Brooks  (1)  was  wrongly 
decided. 

The  Attorney-General  {Sir  C,  BusseU, 
Q-C.)j  and  Dcmckweris,  for  the  Crown. — 
This  is  a  company  intended  to  form  an 
explosive  ring  for  the  purpose  of  investing 
money  in  shares.     It  is  submitted  that  it 
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falls  within  the  1st  case  of  section  100  of 
5  <k  6  Vict.  c.  35— The  Scottish  Mortgage 
Company  of  New  Mexico  v.  McKelvie  (5). 
Dicey y  Q.C.,  in  reply. 

Cur.  adv.  vuU, 

Cave,  J.  (on  August  12). — As  to  this 
company,  it  does  not  manufacture,  but 
merely  invests  money  in  shares  in  other 
companies.  Two  of  these  are  within  the 
United  Kingdom,  and  in  respect  of  them 
income  tax  is  duly  paid.  The  other  com- 
panies are  abroad,  and  it  cannot  be  said 
that  so  far  the  business  of  the  appellant 
company  is  carried  on  or  the  profits  of  it 
received  here.  So  far  as  the  profits  of 
the  appellant  company  are  paid  abroad  to 
foreign  shareholders  living  abroad,  they 
are  not  taxable  here. 

Wright,  J. — T  am  of  the  same  opinion. 
Considerations  similar  to  those  I  have 
already  set  out  in  The  Bartholomay  Brew- 
ing Company  {Limited)  v.  Wyatt  (6)  apply 
to  the  case  of  this  company.  I  think  that 
they  do  not  carry  on  any  concern  in  the 
nature  of  trade.  Their  business  is  the 
business  of  investing  in  the  shares  of 
various  companies,  English  and  foreign; 
and  as  regards  the  profit  from  the  foreign 
shares,  I  think  it  fisJls  within  the  5th 
case.  There  is  in  this  instance  a  further 
objection  to  the  Crown's  claim,  in  that  the 
foreign  dividends  which  are  in  question 
are,  under  the  powers  given  by  the  articles 
of  association  of  this  company,  payable 
abroad  ;  so  that  it  is  difficult  to  see 
how  dividends  which  have  not  in  fact 
come  here,  and  which  do  not  discharge  a 
debt  primarily  payable  here,  can  in  any 
sense  be  regarded  as  received  here. 

Judgment  for  appellants. 


Solicitors— Ashhuist,  Morris  &  Co.,  for  appel- 
lants in  both  cases;  Solicitors  of  Inland 
Eevenue,  for  the  Crown. 


(6)  Ante,  p.  525. 
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Land — TUU — Highway  set  out  by  In- 
closure  Commissioners — Yearly  Letting  by 
Vestry  for  long  Period — Presumption  of 
Lost  Grant  to  Trustees  for  Parishioners — 
Presumption  of  Enrolment — 9  Geo.  2.  c. 
36.  s,  3 — Vesting  of  Land  in  Church- 
wardens and  Overseers  under  59  Geo,  3. 
e,  12.  s.  17 — Status  of  Limitations, 

The  commissioners  appointed  under  tJie 
Tetney  Inclosure  Act^  1774  (14  Geo,  3. 
c.  33),  by  their  award  made  tJiereundery 
set  out  a  public  highway  running  between 
aUotm^ents  made  by  them.  There  was  no 
evidence  to  shew  to  whom  the  soil  of  the 
highway  belonged  before  it  was  set  out  by 
the  commissioners.  From  the  year  1778 
the  highway  teas  let  by  the  vestry  of  the 
parish  every  year  to  persons  who  paid  for 
the  hire  of  it  and  depastured  it,  and  until 
1891  no  one  questioned  Hie  right  of  the 
vestry  to  let  if,  or  of  the  tenant  to  departure 
it.  The  money  was  paid  to  tlie  surveyor 
of  highways,  and  was  applied  for  various 
parish  purposes : — Held,  in  an  action  by 
the  lord  of  the  manor,  who  was  also  tlie 
owner  of  allotments  adjoining  the  highway, 
for  a  declaration  that  the  soil  of  the  high- 
way belonged  to  him,  that  su>ch  an  enjoy- 
ment for  so  long  a  period  by  the  vestry 
was  only  consistent  with  oumership  of  t^ie 
soil,  and  that  the  true  and  necessary  con- 
clusion from  the  facts  was  that  tlie  soil  of 
the  highway  was  not  in  the  lord  of  the 
manor,  nor  in  the  owners  of  the  adjoining 
oMotments,  but  was  vested  in  some  person 
or  persons  as  trustees  for  the  parishioners; 
that  the  highway  must  be  taken  to  have 
either  vested  in  the  churchwardens  and  over- 
seers of  the  parish  at  the  date  of  Hie  statuie 
59  Geo.  3.  c.  12,  or  to  have  been  acquired 
by  ilieni  since  ;  and  that,  apart  from  dU  pre- 
sumption of  a  lost  grant  and  of  enrolment 
under  9  Geo.  2.  c.  36.  s.  3,  the  parish  had 
gained  a  tide  to  the  highway  by  the  StaiiUe 
of  Limitations,  subject  to  the  public  right 
of  way. 

Appeal    on   the  part  of  the  plaintiffs 
from  the  decision  of  Charles,  J.,  at  the 

♦  Coram   Lord  Bsher,    M.R.,  Lindley,  L.J., 
and  Lopes,  L.J. 


trial  of  the  action  before  him  without  a 
jury,  giving  judgment  for  the  defendant. 

The  plaintiffs  were  George  Henry  Caton 
Haigh,  the  lord  of  the  manor  of  Tetnej 
in  the  county  of  Lincoln,  and  the  owner 
of  lands  therein,  and  John  William 
Baxter,  his  tenant ;  and  the  action  was 
brought  to  try  the  right  of  the  plabtiff 
Haigh  to  the  soil,  herbage,  and  vestuie 
upon  a  highway  in  the  parish  of  Tetney 
called  Westfield  Lane,  upon  which  the 
defendant,  Charles  West,  had  depastoied 
his  sheep  under  a  lease  or  licence  granted 
to  him  by  the  vestry  of  the  parish  of 
Tetney. 

In  the  statement  of  claim  the  plaintiff 
Haigh  asked  for  a  declaration  that  he 
was  entitled,  as  lord  of  the  manor  of 
Tetney,  and  as  the  owner  of  lands  ad- 
joining the  lane,  to  the  ownership  of  the 
soil  of  the  lane,  or  a  half  of  it,  and  to  all 
the  herbage  and  vesture  in  it,  and  all  the 
profit  arising  from  it ;  for  an  injunction 
to  restrain  the  defendant's  cattle  or  sheep 
from  going  upon  the  lanes;  and  for 
damages  for  trespass  by  the  defendant 
depasturing  cattle  upon  the  lane,  and 
allowing  the  same  to  break  through  the 
hedges  of  the  plaintiff's  land.  The  plain- 
tiff Baxter  asked  for  an  injunction  in  the 
same  terms,  and  for  damages  for  trespass 
by  reason  of  the  defendant's  cattle  having 
eaten  the  grass  and  the  com  in  his  fields. 

The  defendant,  in  his  defence,  pleaded 
that  the  land  forming  the  site  of  West- 
field  Lane,  or  alternatively  the  right  to 
sole  and  exclusive  pasture  over  the  land, 
was  subject  only  to  the  right  of  the 
Queen's  subjects  to  pass  and  repass  over 
the  said  land,  conveyed  many  years  a^ 
by  a  deed  (which,  however,  had  been  lost) 
by  the  then  owners  in  fee  of  the  lands  to 
trustees  for  the  use  and  benefit  of  the 
parish  of  Tetney,  to  be  enjoyed  by  the 
parish  as  its  separate  and  exclusive  pro- 
perty, in  manner  and  for  the  purposes 
following — namely,  that  in  every  year  at 
the  Easter  vestry  of  the  parish  the  right 
to  the  sole  and  exclusive  pasture  over  the 
land,  subject  as  aforesaid,  should  be  let 
for  the  then  ensuing  year  by  the  in- 
habitants of  the  parish  in  vestry  as- 
sembled, and  that  the  proceeds  of  such 
letting  should  be  applied  in  or  towards 
the  repair  of  the  highways  of  the  parish ; 
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and  that  the  land  had  ever  since  the  date 
of  the  said  deed  been  held  and  enjoyed 
by  the  parish  accordingly;  that  at  the 
Easter  vestry  held  on  the  6th  of  April, 
1891,  the  right  to  the  sole  and  exclusive 
pasture  over  Westfield  Lane,  subject  as 
aforesaid,  was  let  by  the  vestry  to  the  de- 
fendant for  the  term  of  one  year  from 
that  date  at  the  rent  of  21.  10«. ;  and 
that  the  defendant,  as  he  was  entitled 
to  do,  stocked  the  lane  with  cattle  and 
sheep ;  and  the  defendant  denied  that  his 
sheep  broke  through  the  hedges,  and  said 
that,  if  they  did,  it  was  owing  to  the 
hedges  being  in  a  ruinous  condition,  and 
that,  in  any  event,  no  injury  was  done  to 
the  plaintiff  Haigh's  reversion. 

At  the  trial  of  the  action  it  appeared 
that  Westfield  Lane  was  set  out  as  a 
public  highway  by  the  commissioners 
appointed  by  the  Tetney  Inclosure  Act, 
1774  (14  Geo.  3.  c.  33).  The  highway 
as  set  out  was  sixty  feet  wide,  and  ran 
between  allotments  made  by  the  said 
commissioners,  and  the  owners  of  these 
allotments  wei*e  bound  by  the  Act  and  the 
award  made  under  it  to  make  and  for  ever 
maintain  sufficient  ditches  and  fences  on 
those  sides  of  the  allotments  which  ad- 
joined and  abutted  on  the  highway. 

The  lane  was  for  many  years  all  grass, 
but  for  the  twenty  years  or  more  pre- 
vious to  the  action  had  been  metalled 
in  the  middle,  and  there  were  grass 
banks  of  some  size  on  each  side  of  it  and 
fences  or  hedges  on  the  banks. 

There  was  no  evidence  to  shew  to  whom 
the  soil  of  the  lane  belonged  before  it  was 
set  out  by  the  commissioners.  The  land 
over  which  it  runs  is  within  the  manor 
of  Tetney ;  but  it  appears  to  have  been 
set  out  over  land  called  Westfield,  which 
is  alluded  to  in  the  award  as  a  common- 
able place. 

From  1778  to  the  commencement  of 
the  action  the  lane  was  let  by  the  vestry 
of  the  parish  every  year  to  persons  who 
paid  for  the  hire  of  it,  and  depastured  it, 
and  until  1891  neither  the  lord  of  the 
manor  nor  anyone  else  ever  questioned 
the  right  of  the  vestry  to  let  the  land,  or 
the  right  of  their  tenant  to  depasture 
sheep  and  cattle  in  it. 

The  parish  books  shewed  the  manner  in 
which  the  lane  had  been  dealt  with.     In 
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them,  under  the  date  of  the  24th  of 
March,  1788,  was  an  entry :  "The  follow- 
ing property  belonging  to  the  parish  were 
this  day  let — ^all  to  quit  at  Old  Lady  Bay, 
1789,"  Westfield  Lane  being  included  in 
the  list;  and  on  other  occasions  similar 
entries  occur. 

It  was  further  proved  by  oral  testimony 
that  the  lanes  set  out  by  the  commis- 
sioners were  let  by  auction  by  the  instruc- 
tions of  the  vestry  shortly  after  Easter  in 
each  year  to  the  highest  bidders,  who  paid 
for  one  year's  hire  of  them  at  the  time  of 
letting. 

The  money  was  paid  to  the  surveyor  of 
highways,  and  was  applied  for  various 
parish  purposes,  such  as  catching  moles 
and  sparrows  and  cleaning  ditches.  The 
balance  generally  went  to  the  highway 
fund,  but  sometimes  to  the  poor  rate  fund. 
None  of  the  rent  was  ever  paid  to  the 
churchwardens  as  such,  nor  was  any  of  it 
ever  applied  to  any  ecclesiastical  purpose. 

The  conditions  of  each  year's  letting 
were  mentioned  in  the  parish  books,  and 
varied.  From  1788  to  1816  sheep  were 
forbidden  in  the  lanes;  from  1816  they 
were  more  often  permitted  than  forbidden 
by  the  vestry. 

Sometimes  a  money  penalty  was  im- 
posed for  the  breach  of  the  conditions; 
sometimes  the  penalty  was  forfeiture  of 
the  letting ;  but  the  penalties  were  seldom 
if  ever  enforced. 

Old  witnesses  proved  that  sheep  had 
been  depastured  in  the  lanes  as  long  as 
they  could  remember. 

It  was  one  of  the  conditions  of  the 
plaintiff  Baxter's  lease  that  he  should  not 
put  sheep  into  the  lane. 

Charles,  J.,  held  that  the  action  on  the 
part  of  the  plaintiff  Haigh  failed,  because 
he  had  not  made  out  that  the  freehold  of 
Westfield  Lane  was  in  him  at  the  date  of 
the  award  under  the  Inclosure  Act,  there 
being  numerous  other  freeholders  of  the 
open  fields  in  the  manor  to  whom  it  was 
equally  likely  that  it  belonged ;  and  that 
the  history  and  user  of  the  lane  since  the 
award  was  sufficient  to  rebut  the  presump- 
tion that,  as  owner  of  the  adjoining  land 
allotted  under  the  award,  he  was  owner  of 
half  the  soil  of  the  lane.  The  learned 
Judge,  however,  then  proceeded  to  exa- 
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mine  the  evidence,  on  the  assumption  that 
the  plaintiflF  Haigh  had  before  the  date  of 
the  award  some  right  in  the  soil  of  the 
lane,  either  as  lord  of  the  manor  or  as 
proprietor  of  the  adjoining  lands,  and  then 
continued  : 

Now,  what  ought  I  to  do  in  such  a 
state  of  things  as  this  %  I  find  a  uniform 
usage  of  115  years  in  length.  The  defen- 
dant alleges  that  I  ought  to  presume  some 
lawful  origin  for  this  long  usage,  and  I 
certainly  think  I  am  bound  to  do  so  if  I 
can.  I  use  the  term  "  lawful  origin," 
being  the  term  which  has  the  high 
authority  of  Mr.  Justice  Bowen,  in  ad- 
vising the  House  of  Lords  in  the  case  of 
DaUon  v.  Angus  (1).  I  must  presume  a 
grant,  if  a  grant  can  exist.  The  first 
question  I  have  to  ask  myself  is  whether 
a  grant  of  this  kind  can  exist.  It  is 
almost  needless  to  say  that  a  grant  of  this 
kind  could  not  be  made  to  such  a  fluctua- 
ting body  as  the  inhabitants  of  a  parish ; 
but,  with  reference  to  that  objection,  I 
think  I  ought  to  be  guided  a  good  deal 
by  the  judgments  delivered  in  the  House 
of  Lords  in  the  case  of  Goodman  v.  The 
Mayor  of  Scdtaah  (2).  There  the  Mayor 
of  Saltash  undoubtedly  proved  by  pre- 
scription a  right  to  a  several  fishery 
in  the  River  Tamar,  and  the  defendant 
claimed  as  of  right  as  a  free  inhabitant 
of  an  ancient  tenement  to  dredge  for 
oysters  between  Candlemas  and  Easter 
Eve.  The  Court  of  Common  Pleas  and 
the  Court  of  Appeal  held  that  such  a 
right,  although  it  was  proved  to  have 
been  exercised  as  long  as  living  memory 
extended,  and  although  it  had  been  claimed 
as  of  right,  could  not  exist,  because  the 
inhabitants  of  these  ancient  tenements 
were  a  fluctuating  body  of  persons,  and 
persons  who  could  not  take  a  grant  of 
that  description.  In  the  House  of  Lords 
a  different  view  was  taken,  and  it  was 
decided  that  it  was  the  duty  of  a  Court, 
if  they  could  do  it,  to  find  out  some 
lawful  origin  which  did  not  infringe  upon 
the  general  principle  of  law  to  support 
such  a  right.  Lord  Selbome  eventuaUy 
decided  the  case  upon  the  ground  that 

(1)  5P  Law  J.   Kep.  Q.B.    689;    Law   Bep. 

6  App.  Cas.  740. 

(2)  52  Law  J.    Bep.    Q.B.    193;  Law  Bep. 

7  App.  Cas.  633. 


the  Court  ought  to  hold  that  the  grant  to 
the  corporation  which  was  evidenced  by 
the  prescriptive  user  they  had  proved  bj 
themselves  and  their  lessees  of  the  several 
fishery  must  have  contained,  if  it  could 
have  been  exhibited,  a  condition  in  favour 
of  the  free  inhabitants  and  ancient  bur- 
ges.ses.  Lord  Selbome  remarks :  *'  I  am 
unable  to  discover  any  reason  why  this 
should  not  be  a  good  foundation  in  law 
for  the  right  which  the  appellants  claim. 
If  an  actual  grant,  so  qualified,  were  pro- 
duced, it  would  be  immaterial  whether 
the  word  used  in  it  were  '  trust,'  'intent,' 

*  purpose,'  *  proviso,'  or  'condition,'  or 
whether  the  trust  or  duty  imposed  on  the 
mayor  and  free  burgesses  were  cognisable 
in  equity  only  or  also  at  law.  In  such  a 
grant  there  would  be  all  the  elements 
necessary  to  constitute  what  in  modern 
jurisprudence  is  called  a  charitable  trust. 

*  If  I  give,'  said  Lord  Cairns  in  the  Wax 
Chandler' 8  Case  (3),  *  an  estate  to  A.  upon 
condition  that  he  shall  apply  the  rents 
for  the  benefit  of  B.,  that  is  a  gifl  in  trust 
to  all  intents  and  purposes.'  A  gift  sub- 
ject to  a  condition  or  trust  for  the  benefit 
of  the  inhabitants  of  a  parish  or  town, 
or  of  any  particular  class  of  such  inhabi- 
tants, is  (as  I  understand  the  law)  a 
charitable  trust,  and  no  charitable  trust 
can  be  void  on  the  ground  of  perpetuity." 
And  Earl  Cairns  adds  :  "  There  were 
several  questions  argued,  both  here  and 
in  the  Court  below — and  I  think  it  desir- 
able to  mention  them  for  the  purpose  of 
explaining  that  I  should  be  very  far  from 
attempting  to  call  in  question  the  law  as 
applicable  to  those  questions.  In  the  first 
place,  I  agree  with  the  view  of  the  Com- 
mon Pleas  Division,  that  the  free  inhabi- 
tants of  ancient  messuages  in  Saltash 
cannot  be  presumed  to  be  incorporated  so 
as  to  be  capable  of  prescribing  for  a  profit 
a  prendre  in  alieno  solo.  In  the  next 
place,  I  think  it  to  be  clear  law  that,  while 
you  may  by  custom  claim  an  easement  to 
be  enjoyed  over  the  land  of  another,  you 
cannot  by  custom  claim  a  profit  a  prendn 
in  aUeno  solo,  I  think  it  also  to  be  clear 
law  that  you  cannot  claim  by  prescription 
anything  which  could  not  have  a  hiw- 
ful    beginning.      And    I    think   it  also 

(3)  42  Law  J.  Bep.  Chanc.  426;  Law  Bep. 
6  H.L.  Gas.  1. 
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clear  that  a  fluctuating  and  uncertain 
body  cannot  claim  a  profit  a  preTidre  in 
alieno  solo,  and,  indeed,  cannot  be  the 
grantee  either  of  a  several  fishery  or  any 
other  kind  of  real  property.  Upon  all 
these  questions,  therefore,  nothing  that  I 
am  going  to  say  will  raise  or  suggest  any 
kind  of  doubt."  He  then  goes  on  to  say 
that,  notwithstanding  this,  he  must  assume 
a  lawful  origin,  if  he  can,  for  the  im- 
memorial usage  proved,  and  the  lawful 
origin  which  he  finds  for  it  is  that  there 
must  have  been  in  the  original  grant  to 
the  Corporation  of  Saltash  a  condition  in 
favour  of  the  inhabitants  of  these  ancient 
messuages.  Now,  applying  that  principle 
to  this  case,  it  seems  to  me  that  I  ought 
to  presume,  if  it  be  possible,  a  person 
competent  to  make  and  a  person  com- 
petent to  take  a  grant.  Here  it  is  clear 
there  is  a  possible  grantor.  The  lord  of 
the  manor  at  the  time  of  the  inclosure 
might  have  granted  the  right  to  a  trustee 
for  the  benefit  of  the  parish  if  he  had 
thought  fit.  That  indicates  the  possible 
grantee  that  I  think  I  ought  to  presume — 
a  trustee  for  the  benefit  of  the  parish.  If 
the  Corporation  of  Saltash  could  take  a 
several  fishery  clothed  with  the  trust  for 
an  indeterminate  body  of  inhabitants, 
why  may  not  I  assume  that  a  possible 
grantor,  such  as  the  lord  of  the  manor 
would  be,  or  such  as  the  freeholders  of 
these  open  common  fields  would  be,  could 
grant  the  land  for  an  indeterminate  body 
through  the  intervention,  be  it,  of  the 
churchwardens  or  overseers,  or  anybody 
who  could  hold  for  the  benefit  of  the 
parish? 

It  is  pointed  out  in  the  SaUaah  Case  (2) 
that  gifts  for  the  benefit  of  the  inhabitants 
of  a  parish  are  common  enough ;  they  are 
charitable  trusts.  They  cannot  be  given 
to  the  inhabitants,  but  they  may  be  given 
to  some  person  for  the  benefit  of  the  in- 
habitants. In  this  case  I  therefore  see  no 
difficulty  in  presuming  first  of  all  that 
either  the  lord  of  the  manor,  or  some 
other  person  who  could  do  it,  made  a 
grant,  which  cannot  now  be  produced,  in 
favour  of  some  person  who  could  lawfully 
hold  the  property ;  and  the  terms  upon 
which  it  has  been  holden  have  been  for 
the  benefit  of  the  inhabitants  of  the 
parish.      I   should   have  arrived  at  this 
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conclusion  quite  independently  of  the  case 
to  which  I  am  now  about  to  refer.  I 
think  that  in  arriving  at  it  I  am  offend- 
ing against  no  rule  of  law;  and  all  the 
cases,  of  which  a  catalogue  will  be  found 
in  the  Saltash  Case  (2),  support  me  in 
holding:  that  the  lord  of  the  manor  or  the 
proprietors  of  these  open  fields  did  grant  to 
a  trustee,  for  the  benefit  of  the  parish,  the 
1  ight  upon  which  the  defendant  relies  in 
this  case.  It  is  a  singular  circumstance 
that  there  is  another  piece  oif  land,  called 
the  Town  piece,  mentioned  in  the  award 
map,  which  is  apparently  a  part  of  a  field 
belonging  to  the  then  lord  of  the  manor. 
This  Town  piece  has  been  used  by  the 
parish  ever  since  the  date  of  the  award 
without  interruption  and  obstruction,  and 
that  certainly  looks  very  much  as  though 
the  lord  of  the  manor  had  been  at  the 
time  of  the  award  dealing  with  the  parish 
in  the  sense  of  parting  with  some  of  his 
rights  to  some  trustee  for  the  benefit  of 
the  parish  itself.  But  I  think  I  ought  to 
say  that  I  am  by  no  means  bound  to  en- 
tertain a  confident  belief  in  my  own  mind 
as  to  whether  the  lord  of  the  manor  made 
this  grant,  or  the  freeholders  of  the  open 
fields.  M^hat  I  am  bound  to  do  is  to  say, 
if  the  evidence  which  has  been  produced 
before  me  warrants  it,  that  some  one  com- 
petent to  do  it  actually  did  make  a  grant 
of  this  description  for  the  benefit  of  the 
parish. 

If  authority  be  wanted  to  support  this 
view,  it  is  to  be  found  in  the  case  of 
The  Attorney- General  v.  Lord  Hoihara 
(4),  where  the  facts  w^ere  very  similar 
indeed  to  the  facts  with  which  I  have  had 
to  deal  in  this  case.  It  was  proved  there 
that  from  the  year  1710  the  land  in  ques- 
tion, called  The  Hale,  had  been  uniformly 
dealt  with  as  the  separate  property  of  the 
parish,  and  the  then  Master  of  the  Rolls, 
in  giving  his  judgment  in  the  case,  says  : 
"  Yery  high  Judges  have  said  they  would 
presume  anything  in  favour  of  a  long 
enjoyment  and  uninterrupted  possession. 
Suppose  this  case  was  submitted  to  a  jury, 
and  the  Parliamentary  Survey  and  the 
Court  roll  of  the  manor  were  produced  to 
shew  that  these  lands  belonged  to  the 
Crown,  and  no  other  evidence  was  pro- 

(4)  1  T.  &R.  219;  3  Kuss.  415. 
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duced  to  prove  that  fistct ;  and  on  the  part 
of  the  parish  the  parish  books  were  pro- 
duced, containing  these  different  entries, 
and  it  was  proved  that  the  parish  had 
been  in  the  quiet  enjoyment  and  unin- 
terrupted possession  of  this  property  for 
110  years — would  not  that  be  conclusive  % 
Is  not  sixty  years'  possession  a  title 
against  the  Crown  ?  Is  not  110  years*  pos- 
session sufl&cient  to  put  an  end  to  any 
claim  as  to  this  property  ?  We  must  sup- 
pose that  persons  who  have  a  right  to 
property  will  assert  that  right,  and  if 
they  lay  by  for  110  years,  and  suffer  the 
property  to  be  enjoyed  by  other  persons, 
that  enjoyment  must  constitute  right.  I 
cannot  have  the  least  hesitation  in  saying 
that,  whatever  may  have  been  the  origin 
of  the  possession  of  these  lands  by  the 
parish,  that  possession,  coupled  with  the 
circumstance  that  the  party  who  it  is  said 
is  entitled  has  been  standing  by  and 
making  no  objection  to  the  property  being 
enjoyed  as  the  separate  property  of  the 
parish,  must  decide  the  question;  and 
that  we  must  consider  these  lands  as  hav- 
ing been  originally  granted  to  trustees  for 
the  benefit  of  the  parish,  and  to  be  en- 
joyed by  them  as  their  separate  exclusive 
property." 

Now  apply  that  case  to  the  present.  In 
that  case  reliance  was  placed  as  confirmatory 
of  the  parish  right  upon  a  parliamentary 
survey  and  the  court  roll  of  the  manor, 
and  upon  the  part  of  the  parish  110  years' 
user  was  proved.  In  this  case  reliance  is 
placed  by  the  plaintiff  upon  an  alleged 
title  he  has  as  lord  of  the  manor  of  Tetney. 
Assume  that  he  has  made  out  that  title 
prima  facie,  or  has  made  out  his  title  as 
one  of  the  commoners  of  the  fields,  the  case 
is  a  distinct  authority  for  displacing  any 
such  prima  facie  title.  One  inference,  ac- 
cording to  the  Master  of  the  Rolls,  and  one 
inference  only,  can  be  drawn  from  a  110 
years'  user,  and  possession  on  the  part  of 
the  parish — namely,  that  the  lands  must 
have  been  granted  to  the  trustees  for  the 
parish  to  be  enjoyed  by  them  as  their  sepa- 
rate and  exclusive  property.  [The  learned 
Judge  then  dealt  with  an  argument  put 
forward  by  the  plaintiff,  founded  upon  a 
provision  in  the  Inclosure  Act  that  no 
sheep  or  lambs  should  be  kept  in  any  of 
the  highways  after  the  finishing  of  the 


allotment,  and  having  decided  that  the 
provision  was  temporary,  proceeded  :] 

Then  it  was  said  that  this  is  a  charitable 
trust  and  Ths  AUomey-General  v.  Lord 
Hotham  (4)  does  not  apply,  because  in  that 
case  the  usage  relied  upon  by  the  Master 
of  the  Rolls  commenced  in  1710,  long 
before  the  passing  of  the  9  €teo.  2.  c. 
36  (the  Mortmain  Act)  (6),  according  to 
which  a  deed  of  the  kind  of  which  I  am 
now  presuming  the  loss  ought  to  have 
been  enrolled ;  and  it  has  been  said  that 
no  instance  exists  of  the  enrolment  of  a 
lost  deed  being  presumed.  Now  the  au- 
thorities quoted  upon  this  point  did  not 
satisfy  me  that  they  went  quite  the  length 
which  is  suggested.  I  think  they  decide 
that,  if  you  have  got  an  actual  deed,  yon 
ought  not  to  presume  the  enrolment  of  it, 
for  an  obvious  reason  that,  unless  there 
be  a  gap  in  the  records,  the  enrolment 
ought  to  appear.  But  that  does  not 
apply  to  the  case  of  a  lost  deed.  When 
dealing  with  a  lost  deed,  you  do  not  know 
in  what  part  of  the  rolls  to  look,  and 
I  do  not  see  why  in  this  case,  if  1  am 
to  presume  a  lost  deed,  I  should  not  also 
presume  that  the  record  of  the  enrol- 
ment has  disappeared.  I  think  I  hare 
now  been  through  all  the  points  upon  one 
side  and  the  other  with  reference  to  the 
lord  of  the  manor,  and  the  result  I  have 
come  to  with  regard  to  him  is  that  he  has 
no  title  whatever  to  maintain  this  action  ; 
and,  even  if  he  had  made  out  a  prima  fac^ 
title,  the  answer  of  the  defendant  is  suffi- 
cient to  displace  it.  [The  learned  Judge 
then  dealt  with  the  case  of  the  plaintiff 
Baxter,  and  held  that  he  could  maintain 
no  action  in  respect  of  the  trespass,  and 
gave  judgment  in  favour  of  the  defendant 
upon  the  whole  case.] 

The  plaintiffs  appealed. 

(5)  The  statute  of  9  Geo.  2.  c.  36  (Mortmain 
Act)  provides  (section  1)  that  no  lands,  &a,  arc 
to  be  given  for  charitable  uses  unless  by  deed 
twelve  months  before  the  death  of  the  donor 
or  grantor,  and  enrolled  in  his  Majesty's  Higb 
Court  of  Chancery  within  six  calendar  montlus 
after  the  execution  thereof;  and  (section  3) 
that  all  gifts,  grants,  conveyances,  &c.,  of  any 
lands  "  to  or  in  trust  for  any  charitable  pur- 
poses whatsoever,  which  shall  at  any  time  itom 
and  after  the  24th  day  of  June,  1736,  be  made 
in  any  other  manner  or  form  than  by  this  Act 
is  directed  and  appointed,  shall  be  absolotely 
and  to  all  intents  and  purposes  null  and  void." 
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Sir  H.  Davey,  QO.y  and  ff,  D.  Greene, 
Q.C.  (with  them  Aahton),  for  the  appel- 
lants.— No  person  other  than  the  lord  of 
the  manor  can  shew  a  title  to  the  lane ; 
the  presumption,  therefore,  is  that  the  title 
is  in  him.  It  is  impossible  to  presume  a 
grant  without  showing  a  grantee.  In 
Goodmam,  v.  The  Mayor  of  SaUaah  (2)  the 
grant  presumed  was  a  grant  to  the  cor- 
poration, subject  to  a  trust  in  favour  of 
the  free  inhabitants  of  ancient  tenements 
in  the  borough.  The  case  is,  therefore, 
not  an  authority  for  the  presumption  of 
a  grant  in  this  case.  In  The  Attorney •■ 
General  v.  Lord  HotJiam  (4)  the  decision 
was  that  the  defendants,  who  were  tenants 
of  the  relators,  were  estopped  from  dis- 
puting the  title  of  their  landlords.  In 
Lord  Rivera  v.  Adams  (6)  a  right  was 
claimed  by  the  inhabitants  of  a  parish  to 
cut  and  carry  away  as  fuel  in  their  own 
house  the  underwood  growing  upon  a 
common  belonging  to  the  lord  of  the 
manor,  and  it  was  held  that  the  justifica- 
tion could  not  stand  either  upon  custom, 
as  the  custom  would  be  for  the  inhabitants 
to  have  a  profit  a  prendre  in  the  soil  of 
another,  or  upon  a  lost  grant  from  a 
piivate  person,  inhabitants  being  incapable 
of  taking  under  a  grant  which  does  not 
incorporate  them.  Further,  the  convey- 
ance suggested  being  to  charitable  uses, 
must,  by  9  Geo.  2.  c.  36,  be  enrolled,  and 
otherwise  is  void,  and  the  enrolment  can- 
not be  presumed — Doe  d.  Howson  v. 
Waterton  (7)  and  Wright  v.  SmytJiiea  (8). 
The  deed,  if  em'olled,  must  have  been 
enrolled  between  the  years  1774  and 
1778,  and  the  Court  cannot  presume  an 
enrolment  which,  if  it  existed,  could  with- 
out difliculty  be  found.  The  property  in 
the  soil  is  in  the  lord  of  the  manor,  and 
no  adverse  possession  for  twelve  years  has 
been  shewn  in  any  other  person. 

ChanneU,  Q.C,  and  Toimger,  for  the 
respondent. — The  statute  59  Geo.  3.  c.  12. 
8.  17  (9),  shews  that  there  is  no  difficulty 

(6)  48  Law  J.  Rep.  Exch.  47 ;  Law  Rep. 
3  Ex.  D.  361. 

(7)  3  B.  &  A.  149. 

(8)  10  East,  409. 

(9)  The  statute  69  Geo.  3.  c.  12,  provides : 
"Section  17.  That  all  buildings,  lands,  and 
hereditaments  which  shall  be  purchased,  hired, 
or  taken  on  lease  by  the  churchwardens  and  over- 
seexs  of  the  poor  of  any  parish,  by  the  authority 
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in  the  churchwardens  and  overseers  of  a 
parish  holding  in  the  nature  of  a  body 
corporate  on  behalf  of  a  parish,  and,  at 
any  rate,  since  that  statute  it  has  been 
possible  for  the  churchwardens  and  over- 
seers to  acquire,  and  they  have  acquired,  a 
title  to  this  land — Doe  d.  Jackeoix  v. 
Hiley  (10).  But  the  Court  will  presume 
an  original  grant  to  trustees  for  the  bene- 
fit of  the  parish,  in  accordance  with  the 
principle  laid  down  in  The  Attorney' 
General  v.  Lord  Hotham  (4),  that  any- 
thing is  to  be  presumed  in  favour  of  a 
long  enjoyment  and  uninterrupted  pos- 
session. On  the  same  principle  the  Court 
will  presume  an  enrolment.  In  Doe  d. 
Griffin  V.  Mason  (11)  it  was  held  in  an 
ejectment  brought  upon  the  assignment 
of  a  term  to  secure  an  annuity,  the  due 
enrolment  of  the  annuity  deeds  would  be 
presumed  until  the  contrary  was  shewn — 
see  also  Doe  d.  Lewis  v.  Bingham  (12) — 
and  in  Macdougall  v.  Furrier  (13)  an  en- 
rolment was  presumed.  The  restriction 
in  the  defendant's  lease  against  pasturing 
sheep  in  the  lanes  is  a  matter  between 
the  defendant  and  the  vestry,  and  the 
plaintiffs  cannot  rely  upon  it  in  an  action 
of  trespass. 

Sir  jfiT.  Davey,  Q.C,  in  reply. 

Cur,  adv.  vuU, 

The  judgment  of  the  Court  was  read  on 
the  24th  of  April  by 

LiNDLEY,  L.J. — This  is  an  appeal  by  the 
plaintiffs  from  a  judgment  of  Mr.  Justice 
Charles,  dismissing  their  action.  The 
plaintiflf  Haigh  is  the  lord  of  the  manor 
of  Tetney  in  Lincolnshire.  The  plaintiff 
Baxter  is  a  tenant  of  his.  The  object  of 
the  action  is  to  have  it  declared  that  the 

and  for  any  of  the  purposes  of  this  Act,  shall  be 
conveyed,  demised,  and  assured  to  the  church- 
wardens and  overseers  of  the  poor  of  every  such 
parish  respectively,  and  their  successors,  in  trust 
for  the  parish;  and  sach  churchwardens  and 
overseers  of  the  poor,  and  their  successors,  shall 
and  may,  and  they  are  hereby  empowered  to 
accept,  take,  and  hold,  in  the  nature  of  a  body 
corporate,  for  and  on  behalf  of  the  parish,  all 
such  buildings,  lands,  and  hereditaments,  and 
also  all  other  buildings,  lands,  and  heredita- 
ments belonging  to  such  parish." 

(10)  10  B.  &  C.  885. 

(11)  3  Campb.  7. 

(12)  4  B.  &  A.  672. 

(13)  2  Dow  &  01.  135. 
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soil  of  a  certaia  lane,  called  Westfield 
Lane,  belongs  to  the  lord  of  the  manor, 
and  to  prevent  the  defendant  from  turn- 
ing sheep  into  the  lane.  The  plaintiff 
Baxter  claims  damages  for  injury  done  by 
the  sheep  getting  out  of  the  lane  into 
his  fields,  which  adjoin  it.  The  defendant 
claims  a  right  as  lessee  of  the  vestry  of 
the  parish  to  turn  sheep  and  cattle  into 
the  lane.  No  question  is  raised  as  to 
cattle;  the  dispute  is  confined  to  the 
sheep. 

The  appeal  involves  two  main  questions 
— namely,  first,  to  whom  does  the  soil  in  the 
lane  belong ;  and  secondly,  supposing  the 
lane  to  belong  to  the  parish,  is  the  defendant 
entitled  to  graze  sheep  in  it  ?  The  first  of 
these  questions  is  the  principal  one,  and  the 
coat  of  this  litigation  is  mainly  attribut- 
able to  the  claim  made  by  the  lord  to  the 
•ownership  of  the  land.  But,  even  if  he 
fails  in  his  claim  to  the  soil  of  the  lane,  it 
will  not  follow  that  the  action  ought  to 
be  dismissed;  for  the  plaintiffs  may  be 
right  in  their  contention  that  sheep  ought 
not  to  be  turned  into  the  lane,  and  that 
the  defendant  is  liable  for  the  damage 
done  by  them  to  the  plaintiff  Baxter's  land 
.  and  crops. 

Westfield  Lane  was  set  out  as  a  public 
highway  by  the  commissioners  appointed 
•by  the  Tetney  Inclosure  Act,  1774  (14 
Qeo.  3.  c.  33).  This  highway  as  set  out 
was  sixty  feet  wide.  It  was  for  many 
years  all  grass,  but  for  the  last  twenty 
years  or  more  it  has  been  metalled  in  the 
middle,  the  sides  being  still  grass.  It 
ran  between  allotments  made  by  the  same 
commissioners,  and  the  owners  of  these 
allotments  were  bound  by  the  Act  and 
the  award  made  under  it  to  make  and  for 
ever  maintain  sufficient  ditches  and  fences 
on  those  sides  of  the  allotments  which 
adjoined  and  abutted  on  the  highway. 
There  are  grass  banks  of  some  size  on 
esLch.  side  of  the  lane,  and  fences  or  hedges 
on  the  banks. 

There  is  no  evidence  to  shew  to  whom 
the  soil  of  this  lane  belonged  before  it  was 
set  out  by  the  Inclosure  Commissioners. 
The  land  over  which  the  highway  runs 
was  and  is  within  the  manor  of  Tetney, 
but  the  way  appears  to  have  been  set  out 
over  land  called  Westfield,  which  is  alluded 
to  in  the  award  as  a  commonable  place, 


and  which  the  steward  of  the  manor  says 
comprised  some  900  acres.  To  whom 
the  soil  of  this  Westfield  belonged  before 
it  was  allotted  by  the  commissioners  is 
by  no  means  clear.  But  if  Westfield  was, 
as  it  appears  to  have  been,  what  is  called 
a  common  field,  the  soil  would  not  be  in 
the  lord  of  the  manor  but  in  the  respec- 
tive owners  of  the  strips  of  land  com- 
posing it.  Moreover,  if  Westfield  was,  as 
it  appears  to  have  been,  what  is  called  in 
the  Inclosure  Act  an  open  field,  the  recital 
in  the  Act  leads  to  the  inference  that  the 
soil  did  not  belong  to  the  lord  of  the 
manor;  for  the  open  fields  are  omitted 
from  the  lands  the  soil  of  which  is  men- 
tioned as  belonging  to  him. 

Having  regard  to  the  &ct  that  the  al- 
lotments to  the  lord  and  to  the  owners  of 
the  common  fields  and  to  the  commoners 
were  expressly  made  in  satisfaction  of  all 
their  respective   former  rights   not  ex- 
pressly reserved  to  them,  the  soil  in  the 
lanes  set  out  would  not  remain  in  its 
former  owners,   but  would  prima  facie 
pass  to  the  allottees  of  the  land  abutting 
on  the  lane,  the  allotments  on  each  side 
extending  to  the  middle  of  the  lane,  al- 
though described  as  bounded  by  the  lane. 
Be  this  as  it  may,  and  whatever  doubt 
there  may  be  as  to  the  ownership  of  the 
soil  of  the  lane  before  it  was  set  out  by 
the  Inclosure  Commissioners,  the  evidence 
before    the    Court    clearly     proves  two 
things — namely,  first,    that    from   1778 
down  to  the  present  time  the  lane  has 
been  let  by  the  vestry  of  the  parish  every 
year  to  persons  who  have  paid  for  the 
hire  of  it,  and  have  depastured  it ;  and 
secondly,  that,   until   1891,   neither  the 
lord  of  the  manor  nor  any  one  else  has 
ever  questioned  the  right  of  the  vestry  to 
let  the  lane  or  the  right  of  their  tenant 
to  depasture  sheep  and  cattle  in  it.    The 
parish   books  shew  exactly  what  has  in 
fact  been  done  with  the  lane.    Tinder 
date  the  24th  of  March,  1788,  there  is 
the  following  entry :  "  The  following  pro- 
perty belonging  to  the  parish  were  this 
day  let— all  to  quit  at  Old  Lady  Day,  1789," 
Westfield  Lane  being  one  of  the  properties 
let.     Similar  entries  occur  on  other  occa- 
sions—c.^r.  1 1th  of  April,  1803.    The  oral 
testimony  shews  that  the  lanes  set  out  by 
the  commissioners  were  let  by  auction  by 
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the  instructions  of  the  vestry  shortly  after 
Easter  in  each  year  to  the  highest  bid- 
ders, who  paid  for  one  year's  hire  of  them 
at  the  time  of  letting.  The  money  was 
paid  to  the  surveyor  of  highways  and  was 
applied  for  various  parish  purposes ;  some 
of  it  went  to  pay  for  catching  moles  and 
sparrows,  some  for  cleaning  ditches ;  the 
balance  generally  went  to  the  highway 
fund,  but  it  sometimes  went  to  the  poor- 
rate  fund.  None  of  the  rent-money  was 
ever  paid  to  the  churchwardens  as  such, 
nor  was  any  of  it  ever  applied  to  any 
ecclesiastical  purpose.  The  conditions  of 
each  year  8  letting  were  mentioned  at  the 
time  of  letting,  and  are  to  be  found  in  the 
parish  books.  The  conditions  were  not 
always  the  same.  Those  relating  to  sheep 
will  be  noticed  later  on.  Sometimes  a 
money  penalty  was  imposed  for  the  breach 
of  the  conditions ;  sometimes  the  penalty 
was  forfeiture  of  the  letting  (see  10th  of 
April,  1828).  These  penalties,  however, 
were  seldom  if  ever  enforced.  The  books 
shew  that  these  lanes  were  claimed  to  be  and 
were  used  and  enjoyed  as  parish  property. 
The  vestry  by  the  tenants  occupied  and 
enjoyed  the  lanes  as  land  belonging  to 
the  parish.  They  did  not  claim  or  enjoy 
a  mere  easement  nor  a  profit  a  preiidre 
over  land  belonging  to  some  one  else ;  such 
an  enjoyment  for  so  long  a  period  is  only 
consistent  with  ownership  of  the  soil. 
The  true  and  necessary  conclusion  from 
the  facts  is  that  the  soil  of  the  lane  is  not 
in  the  lord  of  the  manor,  nor  in  the  owners 
of  the  adjoining  allotments,  but  is  and  has 
been  for  many  years  vested  in  some  per- 
son or  persons  as  trustees  for  the  parish- 
ioners. This  was  the  conclusion  at  which 
Mr.  Justice  Charles  arrived,  and  he  was 
quite  right — see  The  Attorney-General  v. 
Ilotham  (4).  The  churchwardens  and 
overseers  of  a  parish  are  by  59  Geo.  3. 
c.  12.  s.  17,  official  trustees,  empowered 
to  "  accept,  take,  and  hold  in  the  nature 
of  a  body  corporate  for  and  on  behalf  of 
the  parish,''  all  lands  belonging  to  the 
parish  in  the  popular  sense  of  that  ex- 
pression. Doe  d,  Jackson  v.  ll\Xey  (10) 
and  Doe  d,  Higgs  v.  Terry  (14)  shew  that 
all  lands  which  in  1819  belonged  to  the 
parish  of  Tetney,  in  a  popular  sense,  were 
vested  by  the  Act  in  the  churchwardens 
(14)  4  A.  &  E.  274. 
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and  overseers  of  that  parish ;  and  the . 
lane  in  question  must  be  taken  to  have 
either  vested  in  them  in  1819  or  to  have 
been  acquired  by  them  since.  It  was,  in- 
deed, contended  by  the  counsel  for  the 
appellants  that  it  was  impossible  to  come 
to  such  a  conclusion,  inasmuch  as  by 
9  Geo.  2.  c.  36.  s.  3  (5),  there  could  be  no 
grant  to  trustees  for  a  parish  without  en- 
rolment, and  that,  although  a  lost  grant 
might  be  presumed,  its  enrolment  could 
not.  Neither  of  these  propositions  is, 
however,  true  to  the  extent  necessary  to 
support  the  argument.  In  the  first  place, 
there  are  various  Acts  of  Parliament,  as, 
for  instance,  the  early  Church  Building 
Acts,  which  enabled  grants  of  land  to  be 
made  for  some  charitable  purposes  without 
enrolment,  and  a  grant  may  well  have 
been  made  for  some  of  these  purposes,  and 
the  purpose  itself  may  have  been  lost 
sight  of.  In  the  next  place,  it  is  by  no 
means  clear  that,  after  such  a  long  en- 
joyment as  is  proved  in  this  case,  and  in 
the  absence  of  proof  of  non- enrolment,  an 
enrolment,  if  necessary,  ought  not  to  be 
presumed.  Wright  v.  Smythiea  (8)  and 
Doe  d,  Howson  v.  Waterton  (7)  on  the  one 
side  must  be  contrasted  with  The  Attorney- 
General  v.  Moor  (16)  and  Ma^dougall  v. 
Furrier  (13)  on  the  other. 

But,  apart  from  all  presumption,  the 
parish  have,  in  our  opinion,  gained  a  title 
to  these  parish  lanes  by  the  Statute  of 
Limitations.  The  vestry  have  by  their 
tenants  occupied  and  enjoyed  the  lanes  for 
more  than  a  century,  and  this  occupation 
and  enjoyment  is  that  of  the  church- 
wardens and  overseers  acting  through  the 
vestry.  We  see  no  legal  diSiculty  in  the 
acquisition  by  the  churchwardens  and 
overseers  of  a  title  by  the  Statute  of 
Limitations,  although,  of  course,  the  title 
so  acquired  must  be  subject  to  the  public 
right  of  way. 

So  far,  therefore,  as  the  ownership  of 
the  lane  is  concerned,  we  are  of  opinion 
that  it  belongs  to  the  parish,  and  is  legally 
vested  in  its  churchwardens  and  overseers 
by  virtue  of  the  statute  69  Geo.  3.  c.  12. 
s.  17,  already  referred  to.  Moreover,  hav- 
ing regard  to  the  fact  that  the  lane  has 
been  let  every  Easter  for  a  year,  and  bear- 
ing in  mind  that  land  may  be  let  for  a  year 
(15)  47  Law  J.  Rep.  M.C.  103. 
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by  parol  only,  the  proper  conclusion  re- 
specting the  defendant's  interest  in  the 
lane  is  that  he  had  a  lease  of  it  for  a  year 
subject  to  the  rights  of  the  public  in  re- 
spect of  the  highway  over  it.  From  the 
conclusion  thus  arrived  at  it  further  follows 
that  the  defendant's  sheep  were  not  tres- 
passing in  the  lane,  even  if  the  defendant 
broke  the  conditions  of  his  lease  by  putting 
sheep  there.  The  lessee  of  a  piece  of  land 
cannot  be  a  trespasser  on  it.  The  entry 
in  the  parish  book  shews  that  it  was  one 
of  the  terms  of  his  lease  that  he  should 
not  put  sheep  in  the  lane ;  but  this  was  a 
matter  which  concerned  no  one  except 
himself  and  the  vestry.  If  the  vestry  did 
not  care  to  enforce  the  condition  by  for- 
feiting his  lease,  no  one  else  could  treat  his 
sheep  as  trespassing  in  the  lane.  Unless  the 
Inclosure  Act  prohibited  the  owner  of  the 
lane  from  turning  sheep  into  it;  the  plain- 
tiffs' rights  would  not  be  infringed  by  the 
defendant  turning  his  sheep  into  the  lane 
even  contrary  to  the  terms  of  his  lease. 
As  between  the  plaintiffs  and  the  defen- 
dant the  sheep  were  rightfully  depasturing 
in  the  lane,  and  if  they  trespassed  on  the 
plaintiff  Haigh's  land  it  was  the  plaintiff's 
own  feult  for  not  keeping  up  his  fences, 
as  by  the  award  he  was  bound  to  do. 

This  disposes  of  the  case  so  &r  as  it 
turns  on  the  ownership  of  the  soil.  There 
remains  the  construction  of  that  part  of 
the  Inclosure  Act  which  prohibits  the 
keeping  of  sheep  in  the  highways  and 
byways  set  out  by  the  commissioners. 
[His  Lordship  then  examined  the  provi- 
sions of  the  Act,  and  continued  :]  Upon 
this  part  of  the  case,  and  having  regard 
to  the  various  provisions  of  the  Act  and  to 
the  award,  we  have  come  to  the  same  con- 
clusion as  Mr.  Justice  Charles — namely, 
that  the  statutory  prohibition  was  tempo- 
rary only. 

The  plaintiffs  are  therefore  wrong  on 
all  points,  and  their  appeal  ought  to  be 
dismissed. 

Appeal  dismissed. 

Solicitors— Deacon,  Gibson  &  Medcalf,  agents 
for  Grange  &  Wintringham,  Great  Grimsby, 
for  appellants;  Ernest  H.  Wyles,  agent  for 
John  Barker,  Great  Grimsby,  for  respondent. 


rTHE  QUEEN  {on  the  praseeuticn 

1893       I     ^    '^^^      LOCAL      OOVERNHENT 
Julv  17  "l      ^^^*^)   ^»  THE   STAINES  UNION. 
^        •  j  THE  SAME  V.  THE  STAINES  LOCAL 
L    BOARD. 

Local  Government — Default  of  Local 
Sanitary  Authority  in  providing  suffidmi 
Drainage— Public  Health  Act,  1875  (38  ^ 
39  Vict  c.  55),  s,  2^^— Enquiry  hf  Load 
Government  Board — Procedure  upon  En- 
quiry— Order  that  Local  Authority  perfon^ 
their  Duty — Mandamus, 

The  Local  Government  Board  had,  imder 
section  299  of  the  Public  Health  Act,  1875, 
made  orders  calling  upon  ttvo  local  sanitary 
authorities  to  perform  their  duty  within 
six  months  in  the  matter  of  complaint  in 
each  order  mention^  by  executing  workt 
for  Uie  proper  drainage  of  their  respective 
districts.  Enquiries  had  been  held  by  an 
inspector  of  the  board,  who  fouTul  defavJi 
had  been  made,  but  had  declined  to  admU 
evidence  either  as  to  the  great  difficulties  and 
expenses  attending  any  scheme  of  drainage 
for  either  district,  or  as  to  ^  probable 
cost  of  an  efficient  system  of  drainage  if 
carried  out.  The  Local  Government  Board 
neither  proposed  nor  suggested  any  definite 
scheme : — Held,  that  a  m^andamus  must  go 
calling  upon  the  local  authority  to  perform 
t/ieir  duty  in  the  terms  of  the  orders.  So 
long  as  there  had  been  no  legal  error  or 
omission  of  legal  form,  it  vxu  n/ot  for  the 
Court  to  entertain  questions  as  to  whether 
there  had  been  a  due  enquiry  or  whether 
the  findings  of  the  Local  Government  Board 
were  sufficient  or  not. 

These  were  rules  nisi — ^the  first  calling 
upon  the  guardians  of  the  poor  of  the  Staines 
Union,  being  the  sanitary  authority  for 
the  rural  sanitary  district  of  Staines,  and 
the  second  calling  upon  the  local  board 
of  Staines,  being  the  sanitary  authority 
for  the  urban  sanitary  district  of  Staines, 
to  shew  cause  why  writs  of  mandamus 
should  not  issue  commanding  them  to 
obey  two  orders  of  the  Local  Government 
Board,  dated  the  15th  of  December,  1891, 
by  performing  their  duty  in  the  matter  of 
the  complaint  in  each  order  mentioned  hj 
executing  the  works  necessary  for  the 
proper  drainage  of  the  contributory  place 
of  Sunbury,  in  the  said  rural  sanitiuy  difl- 
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trict,  and  for  the  proper  drainage  of  the 
district  of  the  local  board  of  Staines,  at 
the   instance  of  the  Local  Government 
Board. 

On  the  18th  of  May,  1891,  complaint  was 
made  by  a  resident  in  Sunbury  to  the  Local 
Government  Board  that  the  rural  sanitary 
authority  of  Staines  Union  had  made  de- 
fault in  providing  their  district  with  suffi- 
cient sewers,  in  consequence  of  which  an 
enquiry  was  directed,  and  held  at  Simbury 
on  the  13th  of  August  by  an  engineering 
inspector  of  the  Local  Government  Board. 
The  complainant,  the  clerk,  and  several 
members  of  the  sanitary  authority  and 
health  officers  of  the  union  were  present. 
On  the  22nd  of  August  the  inspector  re- 
ported in  effect  that  default  had  been 
made,  and  there  were  no  serious  difficulties 
in  the  way  of  providing  a  scheme  of  sewer- 
age for  the  contributory  place  of  Sunbury 
at  a  reasonable  expense. 

On  the  17th  of  June,  1891,  the  Local 
Government  Board  received  a  petition 
signed  by  nine  owners  or  occupiers  of 
rateable  premises  within  the  urban  sani- 
tary district  of  Staines,  complaining  that 
the  Staines  Local  Board  had  made  default 
in  providing  their  district  with  sufficient 
sewers,  and  praying  for  an  enquiry.  An 
enquiry  was  accordingly  held  by  an  engi- 
neering inspector  of  the  Local  Government 
Board  at  the  town  hall,  Staines,  on  the 
26th  of  September,  in  the  presence  of  six 
out  of  the  nine  signatories  to  the  com- 
plaint, who  were  represented  by  counsel. 
Counsel  also  appeared  on  behalf  of  the 
Biver  Thames  Conservators,  and  the  local 
board,  were  represented  by  their  clerk. 
On  the  9th  of  November  the  inspector 
made  his  report,  with  the  result  that  the 
Local  Government  Board  were  satisfied 
that  the  Staines  Local  Board  had  been 
and  were  guilty  of  the  alleged  dejEault,  and 
that  there  was  no  sufficient  evidence  of 
any  intention  on  their  part  to  proceed  to 
execute  the  works  necessary  for  the  pro- 
per drainage  of  their  district. 

On  the  16th  of  December,  1891,  the 
Local  Government  Board  issued  two 
orders  in  pursuance  of  section  299  of  the 
Public  H^th  Act,  1875,  one  directed  to 
the  guardians  of  Staines  Union  as  the 
rural  sanitary  authority,  and  the  other 
to  the  Staines  Local  Board  as  the  urban 
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sanitary  authority,  calling  upon  them 
severally  to  perform  their  duty  in  the 
matter  of  each  complaint  by  executing 
necessary  drainage  works  within  six 
calendar  months.  The  time  limited  by 
these  orders  expired  on  the  14th  of  June, 
1892 ;  and  as  neither  authority  had  taken 
active  steps  to  provide  a  system  of  sewer- 
age, rules  Tim  for  mandamus  were,  upon 
the  motion  of  the  Attorney-General, 
granted  on  the  19th  of  December,  1892. 

Affidavits  were  filed  by  both  authorities 
in  opposition  to  these  rules,  setting  out 
the  great  engineering  difficulties  that  ex- 
isted, duo  to  the  level  character  of  the 
district,  which  rendered  it  impossible  to 
form  any  sufficient  scheme  of  sewerage  at 
an  expenditure  of  less  than  from  30,000^. 
to  40,000/.  in  the  one  case,  and  of  50,000Z. 
in  the  other,  and  in  both  of  a  large  an- 
nual sum  to  meet  the  expenses  connected 
with  it,  which  was  altogether  out  of  pro- 
portion to  the  rateable  value  of  the  dis- 
trict. These  affidavits  further  complained 
that  the  inspector  of  the  Local  Govern- 
ment Board,  when  he  held  the  local 
enquiry  at  Sunbuiy  on  the  13th  of 
August,  1891,  and  at  Staines  on  the  26th 
of  September  following,  refused  on  each 
occasion  to  hear  evidence  as  to  the  great 
difficulties  and  expenses  attending  any 
scheme  for  either  place,  and  as  to  the  prob- 
able cost  of  an  efficient  system  if  carried 
out.  The  Local  Grovernment  Board  in- 
spector filed  an  affidavit  to  the  effect  that 
it  was  true  no  evidence  was  taken  or 
asked  for  by  him  as  to  the  alleged  engi- 
neering difficulties,  or  as  to  the  probable 
cost  of  an  efficient  system  of  sewerage. 
Such  considerations  were  entirely  beyond 
the  scope  of  the  enquiry  he  had  been 
directed  to  hold,  and  he  would  have  acted 
entirely  contrary  to  the  settled  practice 
of  the  Local  Government  Board  had  he  at 
such  enquiry  received  or  taken  any  such 
evidence. 

Chamtelly  Q.C.,  and  Tindal  Atkinson^ 
shewed  cause  for  the  Staines  Union. 

Sir  Henry  JameSy  Q.C.,  and  Tindal 
Atkinson  shewed  cause  for  the  Staines 
Local  Board. — Their  contention  was  that 
no  manda/mtca  ought  to  go.  The  Local 
Government  Board  had  held  no  due  en- 
quiry.    No  evidence  had  been  given  at 
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either  of  the  two  enquiries  held  by  the 
inspector  at  Sunbury  and  Staines  as  to 
the  possibility  of  any  scheme  of  sewerage 
being  carried  out  except  at  an  expense 
wholly  disproportionate  to  the  rateable 
value  of  either  district.  The  inspector 
refused  to  hear  evidence  on  these  points. 
The  local  sanitaiy  authorities  had  con- 
sulted eminent  engineers,  whose  opinion 
was  that  no  scheme  would  satisfy  all  the 
requirements  unless  at  an  enormous  out- 
lay, which  would  be  unjust  to  the  rate- 
payers. No  definite  scheme  had  been  pro- 
posed or  suggested  by  the  Local  Govern- 
ment Board.  The  local  sanitary  autho- 
rities were  entitled  to  some  information  as 
to  what  was  expected  of  them,  otherwise 
they  might  spend  ratepayers'  money  on 
some  scheme  which  the  Local  Government 
Board  might  consider  abortive.  The 
Court  was  asked  to  say  that  no  proper  en- 
quiries had  been  held,  that  necessary  and 
proper  evidence  had  not  been  taken  or 
admitted,  and  that  the  rules  should  bo 
discharged. 

The  Attorney- General  {Sir  Charles  Eus- 
selly  Q,C.),  and  Sutton,  in  support,  cited  a 
hitherto  unreported  case  of  T/ie  Queen  {o7i 
tJie  prosecution  of  the  Local  Government 
Board)  v.  The  Corporation  of  Lincoln  (1), 
and  were  not  called  upon  to  argue  further. 

(1)       /THE   QUEEN    {pn  the  prosecution  of 

1876.     THE  LOCAL  GOVERNMENT  BOARD) 

Feb.  21.'     r.   the     corporation    op    lin- 

;     COLN* 

Id  this  case  a  rale  nisi  had  been  obtained  by 
the  Local  Government  Board  calling  upon  the 
Corporation  of  Lincoln  to  shew  cause  why  a 
mandamvs  should  not  issue  calling  upon  them 
under  the  provisions  of  section  299  of  the  Pub- 
lic Health  Act,  1875,  as  the  urban  sanitary 
authority  of  the  city  of  Lincoln,  to  provide 
their  district  v^ith  a  sufficient  system  of  main 
drainage  or  sewerage. 

Waddy^  §.(7.,  shewed  cause. — A  part  of  the 
city  of  Lincoln  is  admirably  situated  for  the  pur- 
poses of  drainage.  It  is  upon  a  hill,  and  there  is 
a  good  fall  for  water  ;  but  at  the  bottom  of  the 
hill  there  is  a  dead  level,  and  the  corporation 
have  met  with  considerable  engineering  diffi- 
culties in  the  drainage  of  this  part.  It  is 
difficult  to  establish  any  system  of  main  drain- 
age that  would  not  be  a  failure.  The  opinion 
of  eminent  engineers  has  been  taken,  and  large 
sums  have  been  spent  in  the  purchase  of  the 
water  works,  which  it  was  thought  would  be 
useful,    and  in  the    purchase  of  land  for   a 

*  Coram  Blackburn,  J.,  Quain,  J.,  and  I^eld,  J. 


Cave,  J. — I  am  of  opinion  that  these 
rules  must  be  made  absolute.     The  pre- 

sewage  farm,  because  it  is  impossible  to  get  rid 
of  the  sewage  without  it.  The  rule  is  for  a 
mandamvs  to  obey  an  order  of  the  8th  of  March, 
1875,  made  by  the  Local  Government  Board 
under  the  old  Act  29  &  30  Vict.  c.  90 ;  and  the 
question  is  how  far,  with  reference  to  the  299th 
section  of  the  Public  Health  Act,  1875,  a  ma*- 
damns  will  actually  lie. 

[Field,  J.— On  the  9th  of  April  the  corpora- 
tion appointed  a  committee  to  carry  oat  the 
scheme.  On  the  4th  of  May  a  report  was  pre- 
sented to  the  council  and  postponed.  Od  the 
7th  of  May  it  was  again  postponed.  On  the 
22nd  of  May  it  was  resolved  to  ask  for  more 
time,  and  an  extension  was  granted.  On  the 
19th  of  June  there  was  a  meeting  of  the  conn- 
cil.  On  the  6th  of  July  there  was  another 
meeting,  and  on  the  17th  of  July  the  report 
was  referred  back  to  the  committee.] 

It  is  true  there  has  been  delay ;  but  this  is  a 
case  of  g^eat  difficulty,  and  if  the  corporation 
had  hurried  matters  they  might  by  this  time 
have  laid  pipes  in  the  ground,  which  they  wonld 
have  had  to  take  up  again  at  great  expense. 

[Blackburn,  J. — Possibly ;  but  it  is  assuredly 
necessary  under  the  Act,  when  giving  the  Local 
Government  Board  power,  that  they  should  see 
people  do  not  waste  time  and  let  an  obstructiTe 
minority,  or  perhaps  majority,  prevent  the 
thing  beinfi^  done.  Now  what,  if  anything,  has 
been  done  here  ?J 

The  engineer  has  been  told  to  proceed  with 
the  plans  and  estimates,  and  he  is  doing  the 
best  he  can.  No  pipes  have  as  yet  been  pnt 
down,  but  the  corporation,  as  anyone  else  wodd 
be  in  such  a  case,  are  in  the  hands  of 
their  engineer,  who  says  that  it  is  impossible  to 
prepare  plans  such  as  these  in  less  than  three 
months.  The  corporation  complain  particularly 
that  no  definite  scheme  has  been  suggested  to 
them  by  the  Local  Government  Board.  The 
reports  made  to  the  board  by  their  own  officials 
suggest  no  definite  scheme  of  drainage.  The 
corporation  are  simply  ordered  to  provide  main 
drainage  on  a  proper  system,  and  it  is  left  to 
them  to  discover  what  the  proper  system  may 
be.  It  is  submitted,  on  the  authority  of  Par- 
kinson V.  Tluf  Mayor  of  Blackburn  (2),  that  the 
order  of  the  Local  Government  Board  does  net 
sufficiently  specify  the  work  required  to  be 
done.  Here  the  corporation  have  done  their 
best,  and  they  are  endeavouring  to  discover  it. 
They  have  placed  themselves  in  the  bands  of 
most  competent  persons,  who  are  preparing 
plans.  It  is  submitted,  under  the  authority  of 
Parkinson  v.  The  Mayor  of  Blackburn  (2),  the 
order  of  the  Local  Government  Board  is  &r  too 
wide  and  vague. 

[Blackburn,  J.— The  Act  of  Parliament 
merely  says  that  they  are  to  do  their  duty,  and 
does  not  prescribe  to  them  the  way  they  are  to 

(2)  33  Law  Times  (O.8.),  119. 
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sent  proceedings  have  been  taken  under 
section  299  of  the  Public  Health  Act, 
1875,  which  provides  that  "  where  com- 
plaint is  made  to  the  Local  Government 
Board  that  a  local  authority  has  made 
defiiult  in  providing  their  district  with 
sufficient  sewers,  or  in  the  maintenance  of 
existing  sewers,  .  .  .  the  Local  Govern- 
ment Board,  if  satisfied,  after  due  enquiry, 
that  the  authority  has  been  guilty  of 
the  alleged  default,  shall  make  an  order 
limiting  a  time  for  the  performance  of 
their  duty  in  the  matter  of  such  com- 
plaint. If  such  duty  is  not  performed  by 
the  time  limited  in  the  order,  such  order 
may  be  enforced  by  writ  oimavdamua. . . ." 
It  is  contended  that  we  ought  to  refuse 
the  mandamus  in  both  these  cases,  upon 
the  ground  that  no  due  enquiry  has  been 
held  by  the  Local  Government  Board 
— ^that  is  to  say,  the  inspector  who  was 
sent  down  to  hold  the  enquiry  refused  to 

do  it.  Parkinson  v.  The  Mayor  of  Blackburn 
(2)  depends  on  a  section  radically  different  from 
the  one  before  ns,  and  has  no  bearing  on  the 
present  question.  There  the  enactment  was 
that,  if  the  work  was  not  done  to  the  satisfac- 
tion of  the  corporation,  they  might  order  it  to 
be  done,  and  compel  each  owner  to  do  the  piece 
in  front  of  his  own  house ;  but  in  the  enact- 
ment before  us  there  is  nothing  of  the  sort— it 
is  left  to  the  corporation  to  do  their  duty.] 

The  engineer  states  in  his  affidavit  that  he 
cannot  prepare  fully  for  the  actual  beginning 
of  the  work  under  three  months.  The  resolu- 
tion to  instruct  him  was  passed  on  the  4th  of 
January  (1876). 

[Blaokbubn,  J.— If  they  proceed  with  rea- 
sonable diligence,  it  will  probably  be  a  good 
return  to  the  writ.  If  the  Local  Government 
Board  are  persuaded  they  are  bona  fide  pro- 
ceeding they  will  not  press  the  writ ;  but  it  is 
no  answer  to  us  to  say  that  the  corporation  are 
beginning  to  do  their  duty  two  months  after 
the  rule  has  been  moved  for.] 

Having  this  distinct  statement  from  the  en- 
gineer as  to  the  length  of  time  necessary  for 
the  preparation  of  plans,  perhaps  the  Court 
will  adjourn  the  matter  to  see  what  is  done. 

Gorst  {The  Attorney- General  (Sir  John 
Holker)  with  him)  was  not  called  upon  in 
eupxx>rt. 

Blackbubn,  J. — This  rule  must  be  made 
absolute,  and  the  corporation  can  go  on  and  do 
their  duty.  They  will  get  the  Local  Govern- 
ment Board  to  give  them  any  time  they  think 
reasonable,  provided  they  go  on  with  due  dili- 
gence ;  but  all  we  can  do  is  to  make  the  role 
absolute. 

SolicitoiB — ^Sbarpe,  Parker  k  Co. 
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admit  certain  evidence.  In  cases  of  this 
kind,  however,  where  large  public  interests 
are  involved,  I  think  we  should  be  slow  to 
exercise  our  discretion  in  discharging  such 
rules,  and  that  we  should  rather  facilitate 
the  issuing  of  a  mandamiLS,  The  objection 
here  on  the  part  of  these  authorities  is 
that  there  has  been  no  due  enquiry ;  but 
I  have  grave  doubts  as  to  whether  we 
have  anjrthing  to  do  with  the  question 
whether  or  not  a  due  enquiry  has  been 
held.  I  have  always  protested  against 
the  Courts  taking  upon  themselves  to 
decide  questions  with  which  they  have 
nothing  to  do.  We  have  it  here  laid  down 
by  the  statute  that  it  is  for  the  Local 
Government  Board  to  hold  the  enquiry ; 
and  it  does  not  seem  to  me  that  the 
Queen's  Bench  Division  has  power  to  look 
into  the  question  whether  there  has  been 
a  due  enquiry.  Here  it  is  admitted  that 
an  enquiry  has  been  held ;  but  it  is  said 
that,  because  the  enquiry  has  taken  a 
particular  turn  we  ought  now  to  see  that 
proper  evidence  was  taken  and  admitted 
by  the  Government  Inspector  who  held  it. 
But  this  is  a  matter  as  to  which  this 
Court  cannot  possibly  have  any  knowledge. 
It  would  be  improper  for  us  to  decide 
whether  the  evidence  were  material  or 
not ;  and,  in  my  opinion,  it  would  be  im- 
proper for  us  to  sit  in  judgment  upon  the 
question  whether  the  findings  of  the  Local 
Government  Board  were  sufficient  or  not. 
The  Court  in  the  Queen's  Bench  Division 
may  be  composed  in  105  different  ways, 
and  many  members  of  it  may  have  no 
special  knowledge  whatever  of  the  scien- 
tific questions  involved  in  half  the  cases  of 
this  kind  that  might  be  brought  before  it. 
In  my  judgment,  the  Court  ought  to  con- 
fine itself  to  questions  of  law,  and  should 
not  entertain  questions  of  sanitary  science. 
Here  we  are  asked  to  say  what  is,  and 
what  is  not,  the  proper  evidence  to  be 
received  in  this  matter.  In  my  opinion, 
we  should  leave  that  question  to  the  Local 
Government  Board.  We  are  bound  to 
grant  a  mandamics  unless  we  see  some 
legal  error  or  omission  of  legal  form. 
Nothing  of  the  kind  is  alleged  here,  and 
we  should  not  be  right  in  putting  our 
spoke  in  the  wheel  in  the  manner  sug- 
gested. We  must  confine  ourselves  to 
seeing  that  the  Local  Government  Board 
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discharged  all  their  liability  as  members. 
Section  14  of  the  Act  of  1874:  prescribes 
that  "  the  liability  of  any  member  of  any 
society  under  this  Act  ....  in  respect  of 
any  share  upon  which  an  advance  has 
been  made,  shall  be  limited  to  the  amount 
payable  thereon  under  any  mortgage  or 
other  security  or  under  the  rules  of  the 
society."  But  if  a  winding-up  supervenes 
— ^what  is  the  position  of  the  respondents 
then  1  It  seems  to  me  to  be,  looking  at 
the  statute  (section  14)  and  at  the  autho- 
rities, to  be  clear,  in  the  first  place,  that 
in  a  case  such  as  this,  when  there  are 
outside  creditors,  the  liquidator  is  right 
in  placing  advanced  shareholders  who 
were  not  redeemed  upon  the  list  of  con- 
tributories.  Their  liability  under  the 
mortgage  and  under  the  rules  remains  in 
a  large  measure  undischarged.  They  have 
not  redeemed  their  security.  They  are 
entitled  to  do  so  still,  and  when  they  do 
so  their  liability  will  be  extinguished  ;  but 
until  this  is  done  (at  all  events  while  any 
outside  creditors  remain  unpaid)  they  are 
properly  included  in  the  list. 

The  decision  of  Lord  Hatherley  (then 
Page-Wood,  Y.C.)  in  In  re  The  Doncaater 
Permanent  Building  Society  (6)  appears  to 
me  a  distinct  authority  in  point.  It  is 
true  that  the  society  in  that  case  was  not 
a  society  under  the  Act  of  1874,  but  I  do 
not  see  that  this  fact  affects  its  appli- 
cability. "  A  call,"  says  Lord  Hatherley, 
"having  been  now  made  upon  all  the 
members  of  the  society  alike,  the  appel- 
lants (advanced  shareholders)  seek  to 
escape.  There  is  no  doubt  that  they  were 
members  for  the  purpose  of  paying  debts, 
and  therefore  it  was  proper  and  right  that 
they  should  be  made  contributories ;  and 
it  was  upon  that  ground  that  they  were 
settled  upon  the  list.  But  when  that  has 
been  done,  and  the  question  is  solely  be- 
tween the  members  of  the  society  stand- 
ing upon  the  same  rights  and  liabilities 
ivter  86  as  if  there  had  been  no  winding- 
up  at  all,  and  when  the  advanced  share- 
holders have  actually  advanced  their  sub- 
scriptions to  the  end  of  fourteen  years " 
(which  was  the  limit  in  that  case,  as 
twenty-one  years  are  here),  "  and  thus  dis- 

(6)  Law  Bep.  3  Eq.  158. 


charged  their  liabilities,  I  feel  no  difficulty 
as  to  the  question  of  fairness  as  between 
all  the  advanced  shareholders  and  the 
rest,  and  I  must  expunge  the  call  so  hi 
as  it  relates  to  the  advanced  members.'* 

In  the  next  place — and  this  is  the  point 
which  was  keenly  contested  in  the  course 
of  the  argument — I  think  that  it  is 
equally  clear  that  the  effect  of  the  wind- 
ing-up in  this  case  is  to  compel  the  re- 
spondents to  repay  presently  the  amount 
which  is  still  due  upon  the  advance^  so 
that  the  sum  in  respect  of  which  the  re- 
spondents are  liable  to  contribute  is  the 
amount  of  the  instalments  of  principal  and 
interest  provided  for  by  the  mortgage  deed 
and  still  unpaid,  regard  being  had,  in  its 
calculation,  to  the  t.erms  of  redemption 
provided  by  rule  43.  It  appears  to  me 
that  this  was  the  result  of  the  two  cases 
in  the  House  of  Lords  to  which  much  refer- 
ence was  made — BrowiHie  v.  EtisseU  (4) 
and  Tosh  v.  The  North  British  Building 
Society  (6).  In  the  first  of  these  two  cases 
the  society  was,  as  this  society,  registered 
under  the  Act  of  1874.  This  was  being 
wound  up,  and  the  questions,  in  brief,  were 
(1)  as  to  extinction  of  the  advance  pro 
tanto  by  the  amount  of  the  instalments 
paid  before  the  winding-up  by  the  ad- 
vanced members ;  and  (2)  as  to  his  right 
to  redeem.  It  was  held  that,  as  to  (1), 
there  had  been  such  an  extinction ;  and, 
as  to  (2),  that  from  and  after  the  date  of 
the  winding-up  order  A.  had  a  right  to 
redeem  his  security  by  paying  to  the  liqui- 
dators the  difference  between  his  advance 
and  his  instalments,  with  interest  added 
thereon  as  against  excess  of  interest  with 
which  he  had  been  charged ;  and  on  pay- 
ment of  such  difference,  with  interest 
thereon,  he  was  entitled  to  be  relieved  of 
all  further  liability  as  a  contributory  or 
otherwise.  It  appears  to  me  that  it  is  im- 
possible to  read  the  judgments  in  Brownlie 
V.  EtisseU  (4),  and  especially  those  of  Lord 
Watson  and  Lord  Bramwell,  without  see- 
ing that,  in  their  view,  although,  as  the 
advanced  members  sought  to  redeem,  this 
was  not  distinctly  a  point  for  decision,  the 
winding-up  order  operated  (in  the  lan- 
guage of  Lord  Herschell  in  Tosh  v.  Tlte 

(6)  Law  Rep.  11  App.  Cas,  489. 
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North    British   Building  Society   (6),   to 
which  I  will  refer  presently)  as  a  kind  of 
compulsory  withdrawal,  and  compelled  the 
present  discharge  of  the  liability  which, 
under  the  mortgage  deed  of  the  advanced 
members,  would  be  discharged  by  instal- 
ments.    At  p.  259  Lord  Bramwell  says  : 
"  It   seems  to  me  to  be  clear  that  this 
winding-up,  which  is  really  a  matter  be- 
tween  the   members  of  the  society,  can 
make   no   difference   in    the    substantial 
rights  inter  se.     It  may  make,  and  doubt- 
less will  make,  this  difference,  that  that 
which  had  to  be  paid  at  distant  times  will 
have  to  be  presently  paid ;  and  that  which 
would  have  been  received  at  distant  times 
will   be  presently  received,  if  there  are 
assets  wherewithal  to  satisfy  it."     In  the 
later  case  of  Tosh  v.  The  North  British 
Building  Society  (6)  (not  a  society  under 
the  Act  of  1874)  it  was  decided,  in  accord- 
ance with  BrovTidie  v.  Russdl  (4),  that  the 
borrowing  members  were  entitled  to  have 
their  securities  discharged  in  the  terms  of 
the  rules,  and  were  not  bound  to  remain 
members  and  bear  a  share  of  the  losses 
incurred  by  the  society.     There  were  no 
outside   creditors.     In  the  course  of  his 
judgment  Lord  Herschell,  who  was  one  of 
the  counsel  who  argued  in  Brownlie  v. 
Russdl  (4),  says  (p.  503),  in  regard  to  that 
decision  :  "  It  was  held  that  the  winding- 
up  order  enacted  a  kind  of  compulsory 
withdrawal  of  all  members  who  were  at 
that  time  advanced  members  of  the  society, 
and  compelled  them  to  repay  the  amount 
which  was  still  due  upon  their  advances, 
but  did  not  substantially  alter  their  posi- 
tion or  their  rights,  or  render  them  at  all 
different  from  what  they  would  have  been 
if  they  had  been  withdrawing  under  the 
rules."     And  it  is,  I  think,  worth  noting, 
in  regard  to  the  opposition  of  the  respon- 
dents to  the  operation  of  the  "  compulsory 
withdrawal,"  that  one  of  the  points  for 
appeal  in  regard  to  Finlay,  one  of  the 
appellants  in  the  case  just  cited,  was  that 
he  was  not  bound,  as  he  had  been  held  to 
be  by  the  Court  below,  to  make  payment 
presently,  but  had  the  option  to  pay  by 
instalments;   and  on  appeal,  this  point 
being  withdrawn  at  the  bar,  Lord  Her- 
scheU  remarks,   at    p.    505,  that  it  was 
"  wisely  abandoned."     It  is  indeed,  as  it 
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appears  to  me,  difficult  to  see  how  the 
winding-up    coidd    be     effected     if    the 
view   of   the    respondents  were  to  pre- 
vail,   for    that    view    would    necessitate 
the    keeping     open    of    the    liquidation 
until  the  termination  of  the  twenty-one 
years'  period  fixed  by  the  mortgage — in 
other  words,  until  the  year  1912.     The 
suggestion  made  on  their  behalf  that  the 
liquidator  might  have  all  the  society's  right 
to   receive  the    monthly  instalments    of 
3^.  105.  and  interest,  afi  provided  by  the 
deed,  appears  to  me  not  to  afford  even  a 
partial  solution  of  the  difficulty.     It  is 
urged  by  them,  and  I  do  not  dispute  the 
possibility,  that  the  view  which  seems  to 
me  to  be  the  true  one  may  inflict  a  hard- 
ship upon  the  advanced  member  by  com- 
pelling him  to  find,  by  borrowing  or  other- 
wise, the  amount  necessary  to  discharge 
his  indebtedness,  the  discharge  of  which 
would,  but  for  the  winding-up,  be  spread 
over  a  long  term  of  years.     I  do  not  sup- 
pose  the  contingency  of   a  winding-up 
was  present  to   the   respondents'   minds 
when  they  were  led  by  the  statement  of 
advantages  set  out  in  the  prospectus  to 
enter  into  the  transaction.     They  cannot 
on  that  account  escape  from  the  incidents 
of  membership.     A  similar  risk  of  hard- 
ship, though  less  in  degree,  perhaps,  was 
involved  in  the  judgment  of  Kekewich,  J., 
in  In  re  The  Cordova  Union  Gold  Com- 
pany (7),  which,  in  accordance  with  the 
law  laid  down  by  Lindley,  L.J.,  in  In  re 
The  Pyle  Works  (8),  decided  that  contract 
for  payment  by  instalments   was   deter- 
mined by  the  winding-up,  and  that  the 
liquidator  was,  under  the  provisions   of 
the  Companies  Act,   1862,    entitled    to 
make  an  immediate  call  for  the  amount 
remaining  unpaid  in  respect  of  the  shares. 
"Where  a  company  or  a  building  society  is 
being  wound  up,  and  there  are  outside 
creditors  to  be  paid,  the  liquidator  both 
can  and  must  collect  the  assets  for  the 
purpose  of  paying  them ;  and,  as  I  under- 
stand the  law  in  regard   to   those  pro- 
visions of  the   Companies    Acts,  which 
apply  alike  to  a  company  registered  under 

(7)  60  Law  J.  Hep.  Chanc.  701 ;  Law  Rep. 
[1891]  2  Ch.  680. 

(8)  59  Law  J.  Bep.  Chanc.  489;  Law  Bep. 
44  Ch.  D.  634. 
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those  Acts  and  to  a  building  society 
incorporated  and  registered  under  the 
Building  Societies  Act,  1874,  stipulations 
in  the  contract  between  the  corporate 
body  and  its  members  regulating  the 
time  and  mode  in  which  the  liabilities  of 
membership  are  to  be  discharged,  are 
valid  and  binding  during  the  life  of 
the  corporate  body,  though  they  are 
not  permitted  to  interfere  with  the  work 
of  Hquidation,  when  the  body  corporate 
is  being  wound  up — see  Lord  Justice 
Lindley  in  In  re  TJie  Pyle  Works  (8)  and 
Mr.  Justice  Kekewich  in  In  re  The  Coi-- 
dova  Union  Gold  Company  (7).  I  will 
only  add,  as  an  alleviation  of  the  sug- 
gested hardship  in  this  case,  although  it 
is  not  necessary  for  us  now  to  decide  the 
point,  that  I  am  disposed  to  think  that 
the  liquidator,  before  he  can  enforce  against 
the  respondents  a  claim  to  payment  of  the 
unpaid  balance,  will  have  to  give  them  six 
months'  notice,  which,  if  they  had  sought 
to  redeem,  they  would  have  had  to  give 
under  the  43rd  (the  redemption)  rule  of 
the  society.  I  do  not  think  that  in  hold- 
ing that  the  respondents'  names  should  be 
re-entered  upon  the  list  of  contributories 
we  are  deciding  anything  contrary  to  the 
decisions  which  I  have  mentioned  as  being 
relied  on  by  the  respondents — namely. 
In  re  TJie  Middlesbrough,  Eedcar,  and 
iSaUbum  dx.  Building  Society  (2),  before 
Mr.  Justice  Stirling,  and  In  re  The  Bri- 
tannia Permanent  Benefit  Building  Society 
(3),  before  Mr.  Justice  Kekewich  (in 
which  that  learned  Judge  adopted  the 
view  expressed  in  the  judgments  in  Brown- 
lie  V.  Rv^seU  (4)  and  The  Middlesbrough 
Society's  Case  (2)),  and  the  Scottish  case 
of  The  Scottish  Property  Investment  Com- 
pany Building  Society  v. Boyd{l ).  In  none 
of  these  cases,  so  far  as  appears  from  the 
reports,  were  there  any  outside  creditors 
unpaid.  Indeed,  in  the  case  before  Mr.  Jus- 
tice Stirling  there  were  surplus  assets  in 
which  the  counsel  for  the  advanced  share- 
holders expressly  denied  any  right  to  par- 
ticipate. For  the  reasons  which, I  have 
stated,  I  have  come  to  the  conclusion  that 
the  decision  of  the  learned  Judge  of  the 
City  of  London  Court  was  wrong,  and 
that  the  appellant  is  entitled  to  the  order 
asked  for  by  his  counsel — namely,  This 


Court  being  of  opinion  that  from  and  after 
the  date  of  the  winding-up  order  the  respon- 
dents, as  advanced  members,  were  liable 
to  pay  to  the  society  such  sum  as  would 
under  the  rules  of  the  said  societj 
(the  instalments  already  paid  by  them  in 
respect  of  the  said  advance  b^ng  taken 
into  account)  entitle  them  to  call  for  a 
redemption  of  their  security,  and  that  on 
payment  of  such  sum  the  respondents  will 
be  free  from  all  liability  as  contributoiies 
or  otherwise  of  the  said  society,  or  the 
liquidator  thereof.  Discharge  order  of 
the  Court  below  removing  the  respon- 
dents' names  from  the  list  of  contribu- 
tories. 

Appeal  aUavDed, 

Solicitors— Edward  Lee  &  Davis,  for  appellant ; 
Hatchett-Jones  &  Co.,  for  respondents. 


1893.  ")thb  overseers   of  walton-ox- 
May  8.  j  the-hill  v,  jones. 

Poor  Bate — Demand  Notes— -Occupur 
for  a  term  not  exceeding  Three  Months- 
Payment  of  Bate  by  Quarterly  InstalmenU 
— One  Demand  sufficient — 54  Geo,  3.  c 
170.  s.  12—32  d:  33  Vict.  c.  41.  «.  1 
and  2. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  f23.] 


)3.  ^ 
17.  [ 
19.) 


the  newbold  friendly  socutt 

V,   BARLOW. 


1893 
Jan 
May 

Friendly  Society — Company—"  Perms 
toho  issue  or  are  liable  under  policies  of 
assurance  upon  human  life  " — PayvM^  o» 
Death  of  a  Child  under  Ten  Tears  of  Ags 
— Failure  by  Parent  to  produce  Certificaie 
of  Death — Penalty — Friendly  Societies  Act, 
1875  (38  <£•  39  Vict.  c.  60),  «.  4  and  28- 
Life  Assurance  Companies  Act,  1870  (33  (fc 
34  Vict.  c.  61),  *.  2. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  124.] 
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DUKE  AND  ANOTHER  V.   DAVIS 
AND   OTHERS.* 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

1893. 
June  6. 
July  6, 

Practice  —  Death  of  one  of  several 
Defendants — Action  remitted  to  County 
Court — Application  in  High  Court  by 
Administrator  of  Deceased  Defendant — 
Jurisdiction  —  County  Courts  Act,  1888 
(51  <t  62  Vict,  c,  43),  8.  ^6— Rules  of 
^Supreme  Court,  18j83,  Order  XVII,  rule  8. 

After  an  action  has  been  remitted  from 
the  High  Court  to  a  County  Court  under 
section  65  of  the  County  Courts  Act^  1888, 
all  subsequent  proceedings  must  be  taken  in 
the  County  Court,  and  the  High  Court  has 
no  further  jurisdiction. 

One  of  the  defendants  in  an  action 
brought  against  several  defendants  seek- 
ing to  make  them  jointly  and  severally 
personally  liable  on  a  contract  died  intes- 
tate shortly  after  delivering  his  defence. 
Afterwards,  hit  before  the  appointment  of 
an  administrator,  the  action  was  remitted 
to  the  County  Court.  The  action  was  tried 
in  the  County  Court,  and  judgment  given 
for  the  surviving  defendants.  An  adminis- 
trator having  been  appointed  to  the  estate 
of  the  deceased  defendant,  he  applied,  under 
Order  XVII,  rule  8,  to  the  High  Court,  to 
compel  the  plaintiffs  to  proceed  against  him, 
or,  in  default,  for  judgment: — Held,  that 
the  application  should  have  been  made  to 
the  County  Court,  the  case  having  been 
remitted,  and  that  the  High  Court  had  no 
jurisdiction. 

Summons  referred  to  the  Court  by 
Wills,  J.,  at  chambers,  being  an  appeal 
from  the  decision  of  the  Master. 

The  application  was  made  on  behalf  of 
Mr.  Nicholson,  who  had  been  appointed 
administrator  of  the  estate  of  Lowry,  one 
of  the  defendants  in  the  action,  to  compel 
the  plaintiffs  to  proceed  with  the  action 
against  Nicholson,  or,  in  default,  that 
judgment  might  be  entered  for  the  defen- 
dant (1). 

♦  Coram,  Q.B. :  Grantham,  J.,  and  Bruce,  J. ; 
C.A. :  Bowen,  L. J.,  and  Kay,  L.J. 

(i)  By  the  Rules  of  the  Supreme  Court,  1883, 
Order  XYII.  rule  8  (the  words  to  the  marginal 


The  action  was  brought  in  the  High 
Court  on  the  22nd  of  May,  1891,  against 
the  defendants,  of  whom  Lowry  was  one, 
who  were  the  directors  of  a  tramway  com- 
pany, to  make  them  jointly  and  severally 
personally  liable  on  a  contract  for  goods 
supplied. 

On  the  21st  of  July,  1891,  Lowry  de- 
livered a  defence,  and  on  the  24th  of  July, 
1891,  he  died  intestate.  No  administrator 
was  appointed  until  the  23rd  of  August, 
1892. 

On  the  15th  of  January,  1892,  the 
plaintiffs  obtained  an  order  from  the 
Master  remitting  the  action  to  the  County 
Court  under  section  65  of  the  County 
Courts  Act,  1888  (61  &  52  Vict.  c.  43). 

The  solicitors  of  the  plaintiffs  then 
wrote  to  the  solicitors  who  had  acted  for 
the  deceased  defendant  Lowry,  in  these 
terms  :  "  This  action  is  remitted  to  the 
County  Court  as  against  all  the  defen- 
dants except  your  client."  The  action 
was  tried  in  the  County  Court,  and  judg- 
ment was  given  for  the  surviving  defen- 
dants. On  the  23rd  of  August,  1892, 
Nicholson  was  appointed  administrator  to 
the  deceased  defendant  Lowry;  on  the 
3rd  of  May,  1893,  he  made  this  applica- 
tion by  summons  under  Order  XVII. 
rule  8.  The  master  dismissed  the  appli- 
cation, being  of  opinion  that  the  High 
Court  had  no  jurisdiction  in  an  action 
which  had  been  remitted  to  the  County 
Court ;  whereupon  Nicholson  appealed  to 
the  Judge  at  chambers  (Wills,  J.),  who 
referred  the  matter  to  the  Court. 

Cababi,  in  support  of  the  application. 
— At  chambers,  the  plaintiflfe  relied  upon 
the  fact  that  as  the  words  in  the  marginal 
note  to  Order  XVII.  rule  8  are   "sole 

note  of  which  are  "  Death  of  sole  plaintiff  or 
defendant ") :  "  When  the  plaintiff  or  defendant 
in  a  cause  or  matter  dies,  and  the  cause  of 
action  survives,  but  the  person  entitled  to  pro- 
ceed fails  to  proceed,  the  defendant  (or  the 
person  against  whom  the  cause  or  matter  may 
be  continued)  may  apply  by  summons  to  compel 
the  plaintiff  (or  the  person  entitled  to  proceed) 
to  proceed  within  such  time  as  may  be  ordered ; 
and,  in  default  of  such  proceeding,  judgment 
may  be  entered  for  the  defendant,  or,  as  the 
case  may  be,  for  the  person  against  whom  the 
cause  or  matter  might  have  been  continued." 
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plaintiff  or  defendant/'  therefore  the  rule 
did  not  apply;  but  those  words  are  no 
part  of  the  rule,  and  should  not,  there- 
fore, have  any  importance  attached  to 
them.  This  case  is  governed  by  the  prin- 
ciple laid  down  in  Tlie  Qtieen  v.  Holroyd 
(2),  in  which  it  was  held  that,  where  an 
action  has  been  remitted  to  the  County 
Court  and  there  has  been  delay,  any 
application  for  the  dismissal  of  such  action 
must  be  in  the  High  Court.  This  action 
was  not  in  the  County  Court  when  the 
defendant  Lowry  died ;  but  it  abated,  so 
fer  as  he  was  concerned,  until  an  adminis- 
trator was  appointed,  and  no  order  remit- 
ting the  action  can  affect  the  right  of  the 
administrator  of  the  defendant  Lowry  to 
make  this  application.  Moreover,  from 
the  letter  of  the  plaintiffs*  solicitors  to  the 
defendant  Lowry's  solicitors,  it  is  clear 
that  the  order  was  not  intended  to  have 
any  effect  as  against  the  deceased.  The 
action  against  the  defendant  Lowry  had 
abated  and  was  tied  up,  and,  when  re- 
vived, it  must  be  taken  up  where  it  was 
when  he  died — that  is,  in  the  High  Court 
— Lloyd  V.  Dimmack  (3),  In  re  Ma/rk 
SJieppard;  Atkins  v.  Sheppard  (4),  and 
Eldridge  v.  Burgess  (5). 

Lowe^  for  the  plaintiffs. — The  applica- 
tion should  have  been  made  in  the  County 
Court.  This  action  has  been  remitted, 
and  the  words  of  section  66  of  the  County 
Courts  Act,  1888  (61  k  62  Vict.  c.  43),  are 
distinct :  "  The  action  and  all  proceedings 
therein  shall  be  tried  and  taken  in  such 
Court  as  if  the  action  had  been  originally 
commenced  therein."  The  action  having 
been  remitted,  there  is  no  longer  any 
jurisdiction  in  the  High  Court — Harris 
d:  Sons  v.  Judge  (6). 

Grantham,  J. — I  am  of  opinion  that 
the  plaintiffs  in  this  case  are  entitled  to 
succeed  on  the  ground  that  the  applica- 

(2)  32  W.  R.  370;  same  case  nom.  DH-scol 
V.  £inff,  49  Law  Times  (N.S.)  699. 

(3)  47  Law  J.  Rep.  Chanc.  398 ;  Law  Rep. 
T  Ch.  D.  398. 

(4)  59  Law  J.  Rep.  Chanc.  83;  Law  Rep. 
43  Ch.  D.  13L 

(6)  47  Law  J.  Rep.  Chanc.  342;  Law  Rep. 
7Ch.  D.4n. 

(6)  61  Law  J.  Rep.  Q.B.  677;  Law  Rep. 
[1892]  2  Q.B.  665. 


tion  has  been  made  to  the  wrong  Court 
This  appears  to  be  the  first  time  that  this 
point,  which  is  one  of  some  difficulty,  has 
arisen.  In  my  judgment,  this  application 
to  compel  the  plaintiffs  to  proceed  against 
the  administrator  of  a  deceased  defendant 
or  to  have  the  action  dismissed  cannot 
rightly  be  made  to  the  High  Court.  The 
language  of  Order  XVI L  rule  8  is  not 
applicable  to  this  case ;  and  it  is  therefore 
immaterial  whether  the  marginal  note  to 
that  rule  is  or  is  not  correct.  If  this 
action  had  not  been  remitted  to  the 
County  Court,  it  may,  perhaps,  be  that 
Order  XVI I.  rule  8  would  cover  the  case; 
but  the  action  has  been  remitted,  and 
although  at  the  time  it  was  remitted,  as 
the  defendant  Lowry  was  dead  and  no 
administrator  had  been  appointed,  the 
action  was  at  that  time  abated  as  against 
him,  nevertheless  the  administrator  cannot 
now  come  and  apply  in  the  action  in  the 
High  Court.  The  action  was  remitted  to 
the  County  Court  as  a  whole,  and  not 
only  as  against  some  of  the  defendants ; 
the  writ  has  gone  to  the  County  Court, 
and  no  record,  thei-efore,  remains  in  the 
High  Court.  The  action  has  been  tried 
in  the  Coimty  Court,  and  the  surviving 
defendants  were  successful.  What,  then, 
is  the  position  of  the  admimstrator  of  the 
deceased  defendant?  It  is  submitted  that 
he  can  come  to  this  Court  as  if  the  action 
had  never  been  remitted.  If  the  adminis- 
trator had  applied  before  the  writ  had 
gone  to  the  County  Court,  he  would  have 
been  entitled  to  do  so ;  but  he  has  not, 
and  we  now  have  nothing  on  which  our 
order  would  operate.  The  action  from 
the  date  it  was  remitted  is  in  the  County 
Court,  and  the  administrator  must  follow 
the  writ  and  go  to  the  County  Court.  It 
has  been  contended  that  the  act  of  lodg- 
ing the  order  is  merely  a  ministerial  act; 
but  the  judgment  of  Mr.  Justice  Mathew 
in  the  case  of  The  Queen  v.  Holroyd  (2)  is 
to  the  contrary  effect.  The  learned  Judge 
there  says :  **  Technically,  the  action  re- 
mains in  the  Superior  Court  until  the 
order  iS  lodged  with  the  registrar."  I^ 
this  case  the  order  had  been  lodged ;  and 
the  action  was,  therefore,  no  longer  in 
the  High  Court.  Now  section  65  of  the 
County  Courts  Act,  1888,  provides  that, 
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after  an  action  has  been  referred  to  a 
County  Court,  "  the  action  and  all  pro- 
ceedings therein  shall  be  tried  and  taken 
in  such  Court  as  if  the  action  had  been 
originally  commenced  therein."  The  ques- 
tion, therefore,  is,  whether  we  have  power 
to  make  any  order  in  this  case.  And  as 
to  this,  we  are,  in  my  opinion,  bound  by 
the  decision  of  the  Court  of  Appeal  in  the 
case  of  Harris  d:  Sons  v.  Judge  (6).  Lord 
Justice  Lindley  there  said:  "The  ques- 
tion is,  whether  a  Judge  of  the  High 
Court  has  any  jurisdiction  to  make  any 
order  in  an  action  commenced  in  the 
High  Court  which  has  been  transferred 
to  the  County  Court  before  the  matter 
comes  before  him.  This  question  depends 
entirely  upon  the  County  Courts  Act, 
1888  (51  <fe  52  Vict,  c.  43).  .  .  .  Section 
65  is  the  section  applicable  to  this  case. 
This  section  expressly  says  that,  after  the 
action  has  been  transferred  to  the  County 
Court,  *the  action  and  all  proceedings 
therein  shall  be  tried  and  taken  in  such 
Court  as  if  the  action  has  been  originally 
commenced  therein.'  I  cannot  myself 
read  these  words  in  any  sense  which  leaves 
any  jurisdiction  in  the  High  Court.  Every 
application  which  can  be  properly  regarded 
as  a  proceeding  in  the  action  must  be  taken 
in  the  County  Court  as  if  the  action  had 
been  originally  commenced  therein."  In 
the  same  case.  Lord  Justice  Bowen,  after 
having  at  first  been  in  favour  of  a  dif- 
ferent contention,  ultimately  came  to  the 
same  conclusion.  In  my  opinion,  follow- 
ing that  case,  we  are  bound  to  hold  that 
this  action,  having  been  remitted  to  the 
County  Court,  is  gone ;  and  we  have  no 
jurisdiction  to  make  any  order. 

Bruce,  J, — I  have  come  somewhat  re- 
luctantly, and  after  considerable  doubt,  to 
the  same  conclusion.  The  real  question 
here  is,  whether  this  action  has  been  re- 
mitted to  the  County  Court.  It  is  con- 
tended by  the  applicants  that  the  action 
as  against  the  other  defendants  may  have 
been  remitted,  but  that  it  has  not  been 
remitted  so  far  as  concerns  the  defendant, 
who  was  dead  at  the  time  when  the  order 
remitting  the  same  was  made.  But  it  is 
the  whole  action  that  has  been  remitted 
to  the  County  Court ;  the  Court  cannot 
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have  remitted  a  portion  only  and  retained 
a  portion  of  the  action  in  the  High  Court. 
There  may,  perhaps,  have  been  some  irre- 
gularity in  making  the  order  remitting 
the  action  when  some  party  was  not  be- 
fore the  Court ;  but  the  whole  action 
having  been  remitted,  by  the  statute  all 
subsequent  proceedings  are  to  be  taken  in 
the  County  Court,  and  nothing  is  left  in 
the  High  Court.  When  an  action  has 
been  remitted,  the  whole  action  has  gone, 
and  the  High  Court  has  no  longer  any 
jurisdiction.  The  appHcation  must  there- 
fore be  dismissed. 

Application  dismissed. 

The  administrator  of  Lowry*s  estate 
appealed. 

Cahahe^  for  the  administrator. 

Lowe,  for  the  plaintiffs,  was  not  called 
upon. 

The  argument  for  the  administrator 
was  substantially  the  same  as  in  the 
Divisional  Court. 

BowBN,  L. J. — I  am  of  opinion  that  the 
judgment  of  the  Divisional  Court  in  this 
case  should  be  affirmed.  The  action  was 
brought  against  several  defendants  for 
goods  sold  and  delivered,  and  one  of  the 
defendants,  Lowry,  died  intestate  soon 
after  the  delivery  of  the  defence.  As 
against  him,  therefore,  it  seems  to  me  the 
action  ceased  to  exist  until  the  represen- 
tative of  his  personal  estate  was  made 
a  party  to  it.  In  the  interval  before  this 
was  done,  an  order  was  made  under  the 
County  Courts  Act,  1888,  remitting  the 
action  to  the  County  Court.  The  action 
so  remitted  was  an  action  against  the 
surviving  defendants.  The  action  was 
tried  in  the  County  Court,  and  the  sur- 
viving defendants  obtained  judgment. 
Thereupon  the  personal  representative  of 
the  deceased  defendant  Lowry  took  out 
a  summons  in  the  High  Court  asking 
that  the  plaintiffs  might  be  ordered  to 
proceed  with  the  action  against  himself, 
or,  in  default,  that  the  action  might  be  dis- 
missed. The  application  was  made  in  the 
High  Court,  as  if  the  action  as  against  the 
reprasentative  of  the  deceased  defendant 
was  still  being  carried  on  there.  The 
plaintiff  contend  that,  the  action  having 
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been  eent  into  the  County  Court,  the 
application  must  be  made  there.  The 
Divisional  Court  were  of  opinion  that  the 
application  was  wrongly  mside  in  the  High 
Court ;  that  it  should  have  been  made  in 
the  County  Court ;  and  they  accordingly 
dismissed  the  application.  Against  that 
decision  the  administrator  of  the  deceased 
defendant  now  appeals.  The  simpler 
and  wiser  course  for  him  would  have  been 
to  have  followed  the  opinion  of  the  Divi- 
sional Court ;  but  as  he  has  chosen  to 
come  to  this  Court,  we  must  decide  the 
question. 

Now  if  the  action,  upon  the  death  of 
Lowry,  was  an  action  solely  against  the 
other  defendants,  although  Lowry 's  repre- 
sentative could  interfere  and  be  made  a 
party  to  it,  then  the  order  remitting  the 
action  was  properly  made,  and  Lowry's 
representative  could  only  make  his  appli- 
cation in  the  County  Court.  It  was  argued, 
however,  that  proceedings  in  the  action 
against  the  surviving  defendants,  while 
Lowry  was  dead  and  unrepresented,  were 
null  and  void.  In  my  opinion,  that  is 
not  so.  The  most  that  Lowry's  adminis- 
trator could  say  now  would  be  that,  as 
against  him,  the  order  was  irregular,  not 
that  it  was  void.  And  for  this  reason, 
that  when  he  appeared,  on  the  scene  he 
could  have  the  matter,  as  against  himself, 
remitted  to  the  County  Court,  or,  if  dis- 
satisfied, he  could  have  applied  that  the 
order  be  set  aside.  But  if  he  could  have 
stood  by  the  order  or  not,  according  as  he 
might  wish,  the  order  could  not  be  void, 
but  could  at  most  be  irregular  only.  If 
the  administrator  had  taken  out  a  sum- 
mons to  have  the  order  set  aside,  then  the 
Court  could  have  made  whatever  order 
seemed  most  suitable  to  the  circumstances 
of  the  case.  The  order  therefore,  as  it 
seems  to  me,  can  at  most  be  said  to  be 
irregular.  But  the  truth  is,  that  the 
argument  addressed  to  us  on  behalf  of 
the  administrator  rests  on  the  illusion 
that,  upon  Lowrj^s  death,  the  action  was 
something  more  than  one  against  the  sur- 
viving defendants  only,  and  that  it  had  a 
shadowy  existence  with  regard  to  the  de- 
ceased. That  is  a  picturesque  illusion. 
The  truth  is,  the  action  abated ;  the  only 
action  remaining  was  against  Lowry's  co- 


defendants,  although  it  might,  on  the 
application  of  Lowry's  administrator,  be 
revived  against  him.  For  these  reasons, 
I  am  of  opinion  that  this  appeal  should 
be  dismissed. 

Kay,  L.J. — I  am  entirely  of  the  same 
opinion.  *  The  appeal  seems  to  me  to  be 
based  on  a  misapprehension.  When 
Lowry  died  the  action  survived  against 
the  other  defendants  in  respect  of  either 
the  whole  or  part  of  the  cause  of  action ; 
but  it  was  altogether  dead  as  against 
Lowry. 

The  only  application  which  his  personal 
representative  could  then  make  with  re- 
gard to  the  action  was  such  an  application 
as  he  is  now  making.  As  things  stood, 
he  was  no  party  to  the  action.  He  could 
only  apply  to  be  made  a  party.  He, 
however,  makes  the  application  in  the 
High  Court,  and  treats  the  matter  as  if 
there  were  a  shadowy  apparition  of  an 
action  against  the  deceased  stni  existing 
there.  The  truth  is,  the  whole  action,  all 
that  existed  of  it,  was  transferred  to  the 
County  Court.  Now  the  administrator 
says  that  the  order  remitting  the  action 
was  void.  But  if  that  contention  were 
well  founded,  it  would  follow  that  when 
one  of  several  co-defendants  dies  no  steps 
can  be  taken  in  the  action  at  all  against 
the  surviving  defendants.  It  seems  to 
me,  therefore,  that  any  step  that  the 
administrator  wished  to  take  he  should 
have  taken  in  the  County  Court.  The 
action  cannot  be  treated  as  partly  in  the 
High  Court  and  partly  in  the  County 
Court. 

Appeal  dismissed. 


Solicitors  —  Crowders  &  Vizard,  agents  for 
F.  Cecil  Lane,  Plymouth,  for  plaintiffs; 
Swepstone  &  Stone,  for  administrator  of  de- 
ceased defendant. 
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[IN  THE  HOUSE   OF  LORDS.] 
loOQ        ^THH     METROPOLITAN     RAILWAY 

Jul    10    )    COMPANY  {apiMinta)  v.  wil- 

11^27  '    /     ^^^^       ^^^^       FOWLER       AND 

'      '    (.    OTHERS  (respondents). 

Land  Tax— Land  Tax  Act,  1797  (38 
Oeo.  3.  c.  5),  S8,  1  and  4 — LiabiUty  of 
Raikoay  Tunnel  to  Land  Tax — Metro- 
politan and  District  Railways  (City  Lines 
and  Extensions)  Act,  1879,  ss,  2,  16,  17, 
and  44 — Metropolitan  Railway  Act,  1881, 
s.  5 — Property — EasemerU, 

The  appdUmt  company  by  a  private  Act 
obtained  potoer  *^  to  appropriate  and  use 
the  suhsoil  and  under-surface  of  certain 
streets  and  highways  "  and  "  to  purchase, 
take,  and  use"  any  ^^ vault,  cellar,  or 
lurches"  necessary  for  their  undertaking, 
and  the  owners  thereof  were  to  seU  the  same 
to  the  company.  But  it  wa>s  provided  that 
"  the  pum^iase  of  any  such  cellar,  vault,  and 
construction  shaU  not  in  any  case  be  deemed 
the  purchase  of  a  part  of  a  house  or  other 
building  or  manufactory  within  section  92 
of  the  Lands  Clauses  ConsoUdoition  Act, 
1845."  The  Gompam,y  were  also  empowered 
to  acquire  easements  only  under  roads,  4ec., 
but  were  to  be  liable  to  make  compensation 
Jbr  such  easements  or  rights.  Fart  of  the 
undertaking  uxm  a  tu/imd  constructed  across 
and  under  a  public  street : — ^Held,  affirm- 
ing the  decision  of  the  Court  of  Appeal  (61 
Law  J.  Eep.  Q.B.  193;  Law  Rep.  [1892] 
1  Q.B.  165),  that  the  tunnel  was  not  an 
easement,  but  the  absolute  property  of  the 
appellants,  and  was  therefore  subject  to  as- 
sessment for  land  tax. 

This  was  an  appeal  from  the  judgment 
of  the  Court  of  Appeal  (Lord  Esher,  M.R., 
and  Kay,  L.  J. ;  Lopes,  L.  J.,  dissenting^, 
affirming  the  judgment  of  the  Queen  s 
Bench  Division  (60  Law  J.  Rep.  Q.B.  518). 

The  question  for  decision  was  whether 
the  portion  of  the  appellants'  railway 
which  passed  by  means  of  tunnels  under 
public  streets  or  highways  was  liable  to 
assessment  in  respect  of  land  tax.  In  the 
Divisional  Court,  Cave,  J.,  held  that  they 
were,  and  Williams,  J.,  that  they  were 
not  so  liable.  Williams,  J.,  as  the  junior 
Judge,  withdrew  his  judgment,  and  the 
decision  was  affirmed  by  the  Court  of 
Appeal. 

Vol.  62.~Q.B. 


The  fiwjts  of  the  case  are  fully  stated  in 
the  report  of  the  decision  of  the  Court  of 
Appeal,  and  sufficiently  appear  in  the 
judgment  of  Lord  Herschell,  L.C. 

Sir  R.  E.  Webster,  Q.C.,  and  Lawson 
Walton,  Q.C.  {W.  Baugh  Allen  with  them), 
for  the  appellants. — The  land  tax  is  a 
fixed  sum,  and  to  tax  this  tunnel  would 
operate  not  to  the  general  advantage, 
'  but  bo  that  of  individuals.  The  tunnel 
is  not  property,  but  only  an  easement ;  and 
the  City  Lines  Extension  Act,  1879,  s.  16, 
under  which  it  was  made,  expressly  au- 
thorised the  appellants  to  take  the  subsoil, 
cellars,  Ac.,  without  being  considered  pur- 
chasers. The  street  above  is  subject  to 
land  tax,  unless  the  tax  has  been  re- 
deemed ;  and  so,  if  the  tunnel  were  taxed, 
there  would  be  double  taxation  of  the 
same  land,  as,  with  the  exception  of  mines, 
the  surface  only  is  liable  to  assessment. 
In  The  Chelsea  Wa^terworks  Company  v. 
Bowley  (1)  the  pipes  of  a  water  company 
laid  under  the  street  were  held  to  be 
exempt.  In  The  Queen  v.  The  East  London 
Watenoorks  Company  (2)  the  company 
was  held  liable  for  their  mains,  pipes,  &c., 
to  poor  rate ;  but  poor  rate  was  expressly 
distinguished  from  land  tax.  In  The  East 
London  Waterworks  Company  v.  The  Trus- 
tees for  Mile  End  Old  Town  (3)  the  plain- 
tiffs in  respect  of  their  pipes  were  held 
not  to  have  a  hereditament,  and  not  to  be 
assessable  under  a  local  Act.  The  mere 
fact  that  the  tunnel  might  be  used  for  ad- 
vertisements and  other  subsidiary  pur- 
poses does  not  make  the  interest  the  less 
an  easement.  Nor  do  considerations  of 
size  and  space  affect  the  question.  Public 
sewers  which  are  large  enough  for  men  to 
walk  through  were  long  considered,  under 
successive  Public  Health  Acts,  to  be  ease- 
ments. In  The  Charing  Cross  Bridge 
Compam^y  v.  Mitchell  (4)  a  bridge  erected 
over  land  on  which  the  land  tax  had  been 
redeemed  was,  no  doubt,  held  taxable; 
but  that  was  because  a  new  hereditament 
was    held    to    have    been   created.     The 

(1)  17  Q.B.  Rep.  358;  20  Law  J.  Bep.  M.C. 
520. 

(2)  21  Law  J  Bep.  M.C.  174. 

(3)  17  Q.B.  Rep.  512  ;  21  Law  J.  Rep.  M.C.  49. 

(4)  4  E.  &  B.  549 ;  24  Law  J.  Rep.  Q.B.  74, 
249. 
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Queen  v.  Tlie  Midland  Railway  Company 
(5)  is  distinguishable.  On  the  other  hand, 
in  The  New  River  Company  v.  The  Land- 
Tax  Commissioners  for  Hertford  (6)  new 
wells  discovered  by  the  plaintiffs,  on  land 
redeemed  from  tax,  were  held  not  to  be 
assessable.  Compensation  is  provided  by 
section  17  of  the  company's  Act  in  case  of 
injury  to  adjacent  property ;  but  no  pro- 
vision exists  for  a  re-apportionment  of 
land  tax. 

Finlay,  Q.C.,  and  T,  E,  SortUton 
{TJwmas  HevsiU  with  them),  for  the  re- 
spondents.— The  Chelsea  Waterworks  Com- 
pany V.  Bowley  (1)  is  inapplicable,  because 
the  company  had  done  nothing  more  than 
lay  a  chattel  under  the  soil.  But  this  is  a 
solid  building  like  a  Roman  aqueduct,  with 
exclusive  occupation  by  the  appellants. 
Even  if  the  tunnel  be  an  easement — and 
the  appellants  have  power  under  their 
Act  to  acquire  easements — all  that  section 
17  enacts  is  that  the  company  shall  be 
still  subject  to  section  68  of  the  Lands 
Clauses  Act  and  make  compensation  for 
injury  done  to  adjacent  pix)perty.  The 
word  "appropriate"  is  us^  in  section  16, 
and  must  bear  its  natural  meaning,  "to 
make  one  s  own." 

[Lord  Ashbourne  referred  to  ReiUy  v. 
Booth  (7).] 

That  is  in  favour  of  the  tunnel's  being 
property  and  not  easement.  But  even  if 
it  were  an  easement  only,  it  would  not  be 
exempt.  It  is,  however,  impossible  to 
maintain  that  a  tunnel  constituting  two- 
thirds  of  the  whole  of  the  appellants' 
railway,  used  as  it  is  for  refreshment 
rooms,  advertisements,  railway  offices,  and 
other  purposes,  is  a  mere  easement.  The 
Jjand  Tax  Act  includes  "  incorporeal  here- 
ditaments "  "  happening  and  arising  " — 
words  wholly  inapplicable  to  property  in 
the  ordinary  sense  of  the  term — and  there- 
fore makes  an  easement  liable  to  land  tax. 

Lawson  Walton^  Q'C,  replied. 

The  House  took  time  for  consideration. 

July  27.  —  The  Lord  Chancellor 
(Lord  Herschell). — ^The  only  question 
which  arises  in  this  appeal  is  whether  the 

(5)  4  E.  &  B.  958. 

(6)  2  Hurl.  &  N.  129 ;  26  Law  J.  Rep.  Exch. 
281. 

(7)  Law  Rep.  44  Ch.  D.  12. 


appellants  are  liable  to  land  tax  in  respect 
of  a  tunnel  constructed  by  them  which 
forms  a  part  of  the  works  of  their  railway 
system.  The  tunnel  was  constructed  under 
an  Act  of  the  year  1879,  the  MetropoKtan 
and  District  Railways  Act,  which  autho- 
rised the  construction  of  certain  lines  of 
railway.  By  the  16th  section  of  that  Act 
it  was  provided  that  "  with  respect  to 
any  lands  which  the  two  companies  are 
by  the  provisions  of  the  Act  authorised  to 
enter  on,  take,  and  use  for  the  purposes  of 
the  railways  "  "  the  two  companies  shaD 
not  be  required  wholly  to  take  those  lands 
or  any  part  of  the  sur£Eice  thereof,  or  any 
cellar,  vault,  or  other  construction  therein 
or  thereunder  held  or  connected  with  any 
house  in  any  such  street,  road,  or  high- 
way, but  the  two  companies  may  appro- 
priate and  use  the  subsoil  and  under- 
surface  of  any  such  roadway  or  footway, 
and  if  need  be  they  may  purchase,  take, 
and  use,  and  the  owners  of  and  other 
persons  interested  in  any  such  vault, 
cellar,  or  aix;hes  shall  sell  the  same  for  the 
purposes  of  the  railways." 

Under  the  powers  thus  conferred  the 
company  constructed  under  a  roadway  the 
tunnel  in  question,  not  being  compelled, 
as  will  be  seen  by  a  consideration  of  the 
terms  of  the  Act,  to  purchase  the  land  in 
the  ordinary  way.  They  were  empowered 
to  purchase  and  take  any  vaults,  cellars, 
or  arches  which  it  might  be  necessar}'  to 
interfere  with  in  passing  under  the  road- 
way for  the  purpose  of  constructing  the 
railway.  It  is  not  necessary  to  enter 
upon  a  description  of  the  tunnel.  It  was 
of  the  kind  ordinarily  found  in  such 
works,  of  very  considerable  thickness,  and 
of  dimensions  sufficient  for  ordinary  rail- 
way purposes.  The  question  is  whether 
that  tunnel — which  I  do  not  think  it  can 
be  doubted  is  the  property  of  the  railway 
company — is  taxable  under  the  provisions 
of  the  Land  Tax  Act. 

The  4th  section  of  that  Act  provides 
"that  all  and  every  manors,  messuages, 
lands,  and  tenements,  and  also  all  quarries, 
mines  of  coal,  tin,  and  lead,  copper,  mun- 
dic,  iron  and  other  mines,  iron  mills,  fur- 
naces, and  other  iron  works,  salt  springs 
and  salt  works,  all  alum  mines  and  works 
under  these  properties,  "  and  all  fishings, 
tithes,  tolls,  annuities,  and  all  other  yearly 
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profits  and  all  hereditaments  of  what 
nature  or  kind  soever  they  be,  situate, 
lying,  and  being,  happening,  or  arising 
within  the  several  and  respective  counties, 
cities,  boroughs,  towns,  or  places  aforesaid 
respectively  or  within  any  parts  of  the 
same,"  "shall  be  charged  with  as  much 
equality  and  indifference  as  is  possible  by 
a  pound  rate  for  or  towards  the  said 
several  and  respective  sums  by  this  Act  set 
or  imposed." 

It  is  obvious  upon  reading  the  terms  of 
the  section  to  which  I  have  just  called 
your  Lordships'  attention,  that  for  some 
reason  or  other  there  is  very  considerable 
repetition — ^that  some  of  the  expressions, 
wide  expressions,  that  are  used  are  suffi- 
cient to  cover  some  of  the  narrower  and 
more  limited  descriptions  of  property  re- 
ferred to  in  the  later  part  of  the  section. 
Why  some  such  subjects  were  specifically 
mentioned  and  others  left  unmentioned  it 
is  needless  to  conjecture ;  but  it  is  quite 
certain  when  one  reads  the  whole  of  these 
words  that  there  is  no  principle  upon 
which  there  is  any  justification  for  cutting 
down  the  general  words  used,  and  arriving 
at  the  conclusion  that  property  which 
comes  within  the  description  of  the  more 
general  words  is  to  be  exempt  from  taxa- 
tion because  it  is  not  specifically  men- 
tioned. The  words  which  are  used  are 
undoubtedly  very  extensive  in  their  opera- 
tion if  they  have  their  natural  and  or- 
dinary meaning  given  to  them — "all  lands 
and  tenements,"  "  all  hereditaments  of 
what  nature  or  kind  soever  they  be, 
situate,  lying,  and  being "  "  within  the 
several  and  respective  counties." 

The  main  contention,  indeed  I  think 
I  may  say  the  only  contention,  which  was 
reaUy  pressed  upon  your  Lordships  was 
this,  that,  having  regard  to  the  provisions 
of  the  Railway  Act  to  which  I  have  called 
your  Lordships'  attention,  the  appellants 
in  reahty  had  only  an  easement — that  no 
tenement  or  hereditament  was  vested  in 
them,  and  that,  their  rights  being  confined 
to  rights  of  easement,  or  in  the  nature  of 
an  easement,  the  terms  of  the  taxing  Act 
in  no  way  applied  to  them.  In  support 
of  this  view  they  relied  upon  the  case 
of  Th&  Chelsea  Waterworks  Company  v. 
Bowley  (1),  which  came  before  the  Court 
of  Queen's' Bench  some  years  ago.     In 
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that  case  it  was  decided,  upon  the  terms  of 
the  particular  statute  relating  to  the  water- 
works then  in  question,  that  the  water 
company,  in  respect  of  their  right  to  lay 
pipes  for  the  purpose  of  carrying  a  stream 
of  water  through  certain  lands,  had  no 
interest  in  the  lands,  but  had  only  an 
easement  over  them.  It  is  quite  un- 
necessary to  enquire  whether,  upon  the 
true  construction  of  the  WatOTWorks  Act 
in  relation  to  the  fisu^ts  of  that  case,  a  cor- 
rect conclusion  was  arrived  at  in  deter- 
mining that  the  water  company  possessed 
an  easement  only.  It  is  certainly  a  little 
difficult  to  reconcile  some  of  the  expres- 
sions used  in  that  case  with  those  used  in 
TJie  Queen  v.  The  East  London  Watertoorks 
Company  (2).  I  do  not  propose  to  enter 
upon  any  further  discussion  of  those  cases, 
because  the  ratio  decidendi  in  the  case  of 
The  Chelsea  Waterworks  Company  v. 
Bowley  (1)  was  distinctly  this,  whether 
right  or  wrong,  that  the  water  company 
had  no  greater  rights  than  those  which 
are  possessed  by  a  person  entitled  to  an 
easement,  and  that  they  had  no  interest 
in  the  land.  If  in  the  present  case  the 
right  of  the  railway  company  was  to  an 
easement  only,  I  should  be  quite  ready  to 
follow  the  decision  in  The  Chelsea  Water- 
works  Company  v.  Bowley  (1),  and  to  hold 
that  that  easement  could  not  be  made 
subject  to  the  payment  of  land  tax.  But 
after  carefully  considering  this  matter  I 
have  come  very  clearly  to  the  conclusion 
that  the  railway  company  have  not  merely 
an  easement,  but  that  they  are  the  owners 
of  an  hereditament,  and  that  whether  the 
hereditament  which  is  held  by  any  person 
be  upon  the  surface  or  below  the  surfieuje, 
that  hereditament  is,  by  the  terms  of  the 
statute,  made  subject  to  the  payment  of 
land  tax. 

That  the  statute  does  contemplate  tene- 
ments and  hereditaments  below  the  sur- 
feice  being  subject  to  land  tax  is  perfectly 
clear  from  a  perusal  of  the  section,  because 
mines,  which  are  ordinarily,  as  distin- 
guished from  quarries,  below  the  surfiuse 
are  undoubtedly  expressly  named  and 
made  subject  to  land  tax,  and  therefore 
when  the  words  "all  hereditaments  of 
what  nature  or  kind  soever "  are  found 
following  the  specific  description  of  here- 
ditaments, some  on  the  surface  and  others 
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below  the  ground,  there  cannot  be  the 
slightest  reason  for  confining  the  general 
expression  "all  hereditaments"  to  here- 
ditaments on  the  surface  any  more  than 
to  hereditaments  below  the  surface. 

The  question,  What  is  the  nature  of  the 
right  possessed  by  the  railway  company 
with  regard  to  this  tunnel?  depends  of 
course  upon  the  construction  of  the  16th 
section  of  the  railway  company's  Act. 
The  main  object  of  the  16th  section  was 
to  prevent  the  railway  company  from  being 
put  to  the  expense  of  purchasing  land,  the 
owner  of  which  it  might  probably  be  very 
difficult  to  ascertain,  and  which  was  of  no 
practical  value  to  any  one — namely,  the 
land  which  lay  below  certain  streets  in 
this  metropolis.  Even  if  they  touched  the 
cellars  of  some  houses  bordering  on  the 
streets,  they  were  not  to  be  bound  to  pur- 
chase the  whole  of  the  tenements  with 
which  those  cellars  were  connected,  but 
might  take  the  portion  of  the  land  built 
upon  which  they  required  for  the  purposes 
of  their  tunnel  upon  making  compensa- 
tion and  becoming  purchasers  of  so  much 
land  as  they  required. 

Now  the  language  they  used  is  this — 
that  'Hhe  two  companies  may  appro- 
priate and  use  the  subsoil  and  under- 
surfaoe  of  any  such  roadway  or  footway." 
The  word  "appropriate"  is  one  which 
seems  to  me  clearly  to  point  to  the  right 
to  the  property  becoming  vested  in  the 
companies — ^they  were  to  "appropriate  and 
use  " ;  and  it  seems  to  me  that  when  they 
have  thus  appropriated  and  constructed 
the  tunnel,  that  tunnel  is  as  much  their 
property  as  if  it  had  been  constructed 
upon  land  which  they  had  purchased  and 
paid  for ;  and  that,  being  their  property, 
held  by  them  to  the  exclupion  of  any 
other  person,  it  is  as  much  a  hereditament 
as  if  it  had  been  constructed  on  land 
which  they  had  purchased  in  the  ordinary 
way.  Supposing  that  a  part  of  the  tunnel 
were  to  pass  through  what  had  been  a 
vault  or  cellar,  the  portion  of  the  land 
forming  that  part  of  the  tunnel  would 
have  been  purdiased  in  the  ordinary  way ; 
and  this  result  would  follow,  I  suppose,  if 
the  contention  of  the  appellants  were 
adopted,  that  as  regards  that  part  of  the 
tunnel  there  would  be  property,  and  as 
regards  the  rest  of  the  tunnel  there  would 


be  an  easement  only.  I  do  not  think  that 
that  would  be  a  reasonable  oonstraction 
of  the  section.  It  seems  to  me  that  its 
termJB,  and  what  was  intended  to  be  done, 
and  what  was  done  under  it,  negative  the 
idea  that  it  was  intended  to  give  the  rail- 
way company  only  an  easement. 

The  appellants  naturally  placed  great 
reliance  upon  the  language  of  the  I7tb 
section,  the  section  which  follows  the  one 
upon  which  I  have  just  been  oonmientang: 
"  Nothing  contained  in  the  section  of  this 
Act  with  respect  to  underpinning  or 
otherwise  strengthening  houses  near  the 
railways  or  in  the  section  of  this  Act 
authorising  the  two  companies  to  acquire 
easements  only  under  roads,  dec.,  and  pur- 
chase cellars,  &c.,  nor  any  dealing  wiU> 
the  lands  in  pursuance  of  those  sections 
or  either  of  them,  shall  relieve  the  two 
companies  from  the  liability  to  compensa- 
tion under  the  68th  section  of  the  Drnds 
Clauses  Consolidation  Act,  1845."  No 
doubt  the  rights  which  the  companies 
were  entitled  to  acquire  are  there  spoken 
of  as  "  easements."  I  think  that  the  use 
of  that  word  in  that  section  is  altogether 
inaccurate ;  but  the  section  really  was  not 
intended  at  all  to  define  the  rights—it 
was  intended  to  provide  that,  notwiUi- 
standing  the  rights  which  they  were  to 
acquire  under  previous  provisions  of  the 
Act,  they  were  to  be  liable  to  pay  compen- 
sation under  the  68th  section  of  the  Lands 
Clauses  Act.  Of  course,  for  the  purpose 
of  that  section  it  was  quite  sufficient  to 
use  any  language  which  would  indicate 
the  earlier  provisions  of  the  Act  to  wbidi 
reference  was  being  made;  but  it  seenu 
to  me  impossible,  having  in  view  the 
object  of  the  17th  section,  to  come  to  the 
conclusion  that,  because  the  word  "  ee^- 
ment "  is  there  used,  the  effect  of  the  16tb 
section  is  to  give  an  easement  only. 

For  these  reasons,  it  appears  to  me  to  be 
clear  that  the  ground  relied  upon  on  the 
part  of  the  appellants  &ils ;  that  the  rail- 
way company  were  entitled  to  something 
more  than  an  easement ;  that  this  tunnd 
was  a  hereditament  within  the  words  of 
the  Land  Tax  Act ;  and  that  therefore  this 
appeal  ought  to  be  dismissed ;  and  I  move 
your  Lordships  accordingly. 

Lord   Watson. — In  order  to  sustain 
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the  assessment  for  land  tax,  of  which  the 
appellant  company  complam,  the  respon- 
dents must,  in  my  opinion,  shew,  in  the 
first  place,  that  the  interests  of  the  com- 
pany in  that  part  of  their  railway  which 
passes  below  the  highway  known  as  the 
Orescent,  Minones,  is  an  interest  in  the 
land,  and  not  a  bare  easement;  and,  in 
the  second  place,  that  such  interest  comes 
within  one  or  other  of  the  classes  of  pro- 
perty enumerated  in  section  4  of  38  Geo.  3. 
c.  5.  If  these  propositions  are  established, 
it  appears  to  me  that  the  decision  of  the 
Court  of  Appeal  must  be  affirmed. 

The  nature  of  the  company's  interest 
depends  upon  the  provisions  of  the  Acts 
authorising  their  undertaking.  By  these 
they  are  empowered,  for  the  purpose  of 
constructing  the  tunnel  which  carries 
their  line  beneath  surface  land,  which  is 
not  a  highway,  to  enter  upon  and,  sub- 
ject to  the  provisions  of  the  Lands  Clauses 
Consohdation  Act,  to  take  and  use  so  much 
of  the  lands  delineated  on  the  deposited 
plans  sjs  they  may  require.  It  does  not 
admit  of  doubt  that  they  have  a  real  in- 
terest in  land  so  taken  and  used.  But  a 
different  enactment  is  made  with  respect 
to  land  required  for  the  same  purpose 
which  is  under  the  roadway  or  footway  of 
any  street,  road,  or  highway.  In  that 
case  it  is  not  necessary  for  the  company  to 
acquire  the  subsoil  by  agreement  or  com- 
pulsory purchase,  except  in  so  &,r  as  it  is 
occupied  by  a  cellar,  vault,  or  other  con- 
struction; and  where  such  constructions 
are  connected  with  a  house,  or  other 
building,  it  is  declared  that  their  purchase 
shall  not  be  deemed  to  be  the  purchase  of 
part  of  a  house  or  building  within  section 
92  of  the  Lands  Clauses  Act.  Where 
no  such  underground  constructions  exist, 
they  are  authorised,  without  purchase  or 
compensation,  to  "appropriate  and  use 
the  subsoil  and  under-sur&u;e  of  any  such 
roadway  or  footway." 

There  was  apparently  no  cellar  or  other 
building  which  the  company  required  to 
purchase  under  the  highway  of  the  Cres- 
cent, Minories ;  and  they  accordingly  ap- 
propriated and  used  a  considerable  portion 
of  the  subsoil  for  the  construction  of  a 
substantial  brick  tunnel,  which  they  now 
occupy  as  part  of  their  railway.  The  tunnel 
has  become  para  soli  in  the  strictest  sense 


557 


of  the  words.  If  it  had  been  constructed 
by.  one  who  was  proprietor  a  centra  usqvA 
(id  coeluuni,  it  would  have  passed  in  the 
absence  of  exception  with  his  conveyance 
of  the  land.  As  matters  stand,  the  owners 
of  the  soil,  whoever  these  may  be,  are 
practically  divested  of  interest  in  that 
part  of  it  which  has  been  converted  into 
tunnel.  They  have  no  right  to  occupy  or 
to  interfere  with  it  in  any  way  whatever ; 
and  their  exclusion  is  not  for  a  period 
limited,  but  for  all  time  coining. 

To  appropriate,  according  to  its  natural 
meaning,  is  to  take  and  keep  a  thing  by 
exclusive  right ;  and,  as  I  construe  their 
Act,  the  authority  which  it  confers  upon 
the  company  is  to  take  and  exclusively 
possess  as  much  of  the  subsoil  below  high- 
ways as  may  be  required  for  the  purposes 
of  the  undertaking.  There  is  no  substan- 
tial distinction  between  the  interest  which 
they  get  by  appropriation  and  that  which 
they  acquire  by  purchasing  in  terms  of 
the  Lands  Clauses  Act.  It  may  be  that, 
if  their  railway  undertaking  was  wholly 
abandoned,  their  statutory  title  to  the 
subsoil  of  highways  would  cease,  and  the 
land  which  they  possess  by  virtue  of  it 
would  revert  to  the  original  owner.  But 
their  Acts  give  them  an  interest  in  per- 
petuity, if  they  choose  to  avail  themselves 
of  it ;  and,  at  all  events,  until  abandon- 
ment actually  takes  place,  the  quality  of 
their  purchased  and  of  their  appropriated 
rights  will,  for  all  practical  purposes,  be 
identical. 

I  think  it  right  to  notice  that,  in  one  of 
the  clauses  of  their  special  Act  of  1879, 
the  interest  of  the  company  in  strata  under- 
lying a  highway  is  referred  to  as  an  ease- 
ment, which  is  a  mere  burden  upon  the  pro- 
prietary right  of  the  owner  in  fee.  It  may 
consist  either  in  restraining,  for  the  bene- 
fit of  the  dominant  tenement,  certain  uses 
which  its  owner  might  otherwise  make 
of  the  servient  land,  or  in  compelling 
him  to  submit  to  uses  of  that  hmd  by 
others  which  are  not  incompatible  with 
his  retaining  the  right  of  property.  In 
this  case,  so  long  as  the  tunnel  is  used  for 
railway  purposes,  the  interest  of  the 
owner  &om  whom  it  was  appropriated 
appears  to  me  to  be  entirely  ousted.  And 
I  am  of  opinion  that,  in  the  present  ques- 
tion, regard  must  be  had  to  the  substance 
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Metroj)oUt(m  Rail.  Co.  v.  Fotvler,  H.L. 
and  true  legal  character  of  the  interest 
conferred  upon  the  company  by  statute, 
and  not  to  general  terms  occurring  in  the 
statute  which  inaccurately  describe  it.  If 
the  company's  interest  have,  in  law,  con- 
stituted a  mere  easement,  I  do  not  think 
the  respondents  could  have  derived  any 
advantage  from  its  being  described  as  an 
interest  in  land. 

Is,  then,  the  interest  of  the  company, 
being  an  interest  in  land,  within  any  of 
the  classes  of  heritable  right,  corporeal  or 
incorporeal,  which  are  made  liable  to  the 
incidence  of  the  land  tax  by  the  Act  of 
38  Geo.  31  The  answer  to  be  given  to 
that  question  does  not  appear  to  me  to  be 
attended  with  doubt.  I  think  the  tunnel 
is  as  much  "  land  "  as  the  highway  itself, 
or  any  other  part  of  the  soil  beneath  it. 
I  also  think  that  it  is  a  '^  tenement " 
within  the  meaning  of  the  Act.  And,  if 
I  were  wrong  in  both  these  conclusions,  I 
should  still  be  of  opinion  that  it  fell 
within  the  category  of  "  all  hereditaments, 
of  what  nature  or  kind  soever  they  be." 

It  was  argued  that  the  Act  of  1797  ap- 
plies only  to  the  surfeice  of  land  and  to 
buildings  erected  upon  it,  and  that,  when- 
ever the  surfiEtce  is  taxed  or  is  exempted, 
as  in  this  case,  by  reason  of  the  use  to 
which  it  is  put,  no  tax  is  exigible  in 
respect  of  buildings  below  the  surface.  I 
can  find  no  solid  foundation  for  that  ar- 
gument, either  in  principle  or  in  the 
language  of  the  Act.  A  construction  in 
or  below  the  land  is  as  much  a  part  of  it 
as  an  erection  on  its  sur&ce.  A  cellar 
below  a  public  footway  is  as  much  a  tene- 
ment as  the  dwelling-house  to  which  it  is 
appurtenant ;  and  I  can  see  no  reason  for 
holding  that,  should  they  be  severed  in  title, 
the  one  would  not  be  as  much  a  heredita- 
ment as  the  other.  If  the  tax  were  re- 
deemed by  the  owner  of  the  land,  at  a 
time  when  there  were  no  buildings  upon 
it,  I  think  that  buildings  subsequently 
constructed,  whether  above  or  below  the 
surface,  would  be  enfranchised. 

For  these  reasons,  I  concur  in  the  judg- 
ment which  has  been  moved  by  the  Lord 
Chancellor. 

Lord  Ashbourne. — I  also  concur.  The 
statute  38  G^.  3.  c.  5  made  the  land  tax 
perpetual,  and  the  amounts  payable  by 


each  locality  charged  are  clearly  fixed. 
The  object  throughout  is  that  the  pro- 
perties liable  shall  be  charged  with  "as 
much  equality  as  possible  by  a  pound 
rate."  It  is  manifest  that,  if  any  property 
is  given  an  immunity,  it  will  be  a  hardship 
on  all  other  properties  liable  to  the  tax,  and 
it  would  require  clear  words  to  give  such  an 
immunity.  This  is  not  denied;  but  it  is 
asserted  that  this  tunnel  is  not  property 
in  land — ^is  not  an  interest  in  land — ^but 
is  merely  an  easement. 

I  concur  with  Mr.  Justice  Cave  and 
the  three  Judges  of  the  Court  of  Appeal 
that  the  railway  company  took  more  than 
an  easement ;  they  took  an  interest  in  land 
— taking  a  practically  perpetual  right  of 
exclusive  possession  in  the  tunnel.  The 
case  of  ReiUy  v.  Booth  (7)  .supports  this 
view;  the  words  of  Lord  Justice  Lopes 
there  are  in  point :  "  The  exclusive  or  un- 
restricted use  of  a  piece  of  land"  "  beyond 
all  question  passes  the  property  or  owner- 
ship in  that  land,  and  there  is  no  easement 
known  to  law  which  gives  exclusive  and 
unrestricted  use  of  a  piece  of  land." 

Arriving  at  the  conclusion  that  this 
tunnel  is  an  interest  in  land,  and  within 
the  Act  of  38  Ceo.  3,  I  can  see  no  kind  of 
reason  why  it  should  not  be  charged  with 
the  land  tax,  particularly  as  its  exclusion 
would  increase  the  charge  on  other  payers 
of  the  tax.  I  only  desire  to  add  that,  as 
at  present  advised,  I  do  not  think  that  all 
the  reasons  given  in  the  case  of  The  Qut^ 
V.  The  East  London  Waterworks  Company 
(2)  can  be  easily  reconciled  with  all  the 
reasons  given  in  the  case  of  The  Chd»a 
Waterworks  Company  v.  Rowley  (1). 

Lord  Morris. — I  concur. 

Lord  Shand. — I  also  concur. 

Order  appealed  from    affirmed^  and 
appeal  dismissed  with  costs. 


Solicitors— R.  W.  Perks,  for  appellants ;  H.  RT. 
Alexander,  for  respondents. 
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[IN  THE  COURT  OF  APPEAL.] 
1893.        I 
17,  18.  1 


In  re  gyngall.* 


InfamJb — Custody — PareTU  and  Child — 
Rights  of  Parent  as  Guardian — Absence  of 
Misconduct  on  part  of  Parent — Habeas 
Corpus — Jurisdiction  of  Commwn  Law 
Courts — Application  of  Equity  Rules  — 
Judicature  Act,  1873  (Z^dc  37  Vict.  c.  66), 
s*.  16  and  25,  sub-s.  10. 

Hie  Quesn^s  Bench  Division  has  jurisdic- 
tion wnder  the  Judicature  Act,  1873,  on  an 
txpplication  by  habeas  corpus  by  a  parent 
for  the  custody  of  an  infa/ntj  to  apply  the 
rules  of  the  Court  of  Chcmcery  with  regard 
to  the  custody  of  infamJts ;  and  therefore 
where  a  mother^  the  legal  guardian  of  an 
infant,  a  female  child  of  about  the  age  of 
fifteen,  applies  by  habeas  corpus  for  the  cus- 
tody of  such  infarU,  the  Court,  if  of  opinion 
that  it  wiU  not  be  for  the  welfare  of  the 
child  that  she  should  be  given  into  the  cus- 
tody of  the  mother,  wiU  refuse  to  grant  the 
application,  even  Uumgh  the  mother  may 
not  home  been  guilty  of  any  misconduct 
disentitling  her  to  the  custody  of  her  child. 

Appeal  from  the  decision  of  a  Divisional 
Court  refusing  to  make  an  order  for  the 
delivery  of  a  child  into  the  custody  of  its 
mother. 

The  facts  were  substantially  as  follows  : 
The  matter  came  before  the  Divisional 
Court  upon  the  return  to  a  writ  of  habeas 
corpus  which  hsA  been  obtained  by  the 
mother  of  the  child,  a  female,  who  was 
bom  at  Nice  on  the  25th  of  August,  1878. 
Both  the  parents  of  the  child  were 
foreigners  and  Roman  Catholics.  The 
child  herself  had  been  baptized  in  a  Roman 
Catholic  church  and  had  been  brought  up 
in  the  Roman  Catholic  faith.  The  child 
was  brought  up  by  the  defendant,  Miss 
Gyngall,  upon  the  return  to  the  writ, 
which  was  to  the  effect  that  the  child, 
while  preparing  herself  to  earn  her  living 
as  a  pupil-teacher,  was  residing  voluntarily 
in  Miss  GyngalFs  convalescent  home  at 
Weymouth.  In  1879  the  mother  of  the 
child  was  deserted  by  the  father,  who  had 
since  died. 

*  Cwram  Lord  Esher,  M.R.,  Kay,  L.J.,  and 
Smith,  L.J. 


The  mother  subsequently  went  to  the 
United  States  in  service  as  a  lady's  maid, 
leaving  the  child,  while  an  inflEUit,  at  Nice, 
with  an  Italian  woman  and  her  husband. 
The  child  remained  with  these  people  for 
some  years.  In  the  meantime  the  mother 
had  married  a  man  named  Austin,  who 
had  been  a  gentleman's  servant.  The 
child  was  then  taken  away  by  her  mother 
from  the  people  with  whom  she  had  lived 
at  Nice,  and  was  much  distressed  on  being 
removed.  In  October,  1888,  Austin  died, 
and  in  1889  the  mother  was  residing  with 
her  daughter  at  Hampstead,  and  endea- 
vouring to  support  herself  and  her  child 
as  a  dressmaker.  The  child,  not  being  in 
good  health  and  requiring  a  change,  was, 
through  the  means  of  the  Vicar  of  Hamp- 
stead, Mr.  Davys,  sent  in  August,  1889, 
to  Miss  Gyngairs  convalescent  home  at 
Weymouth.  She  stayed  there  about  six 
weeks,  until  about  the  middle  of  September, 
and  duiing  that  time,  upon  an  under- 
standing with  the  mother  that  her  re- 
ligious views  would  not  be  interfered 
with,  she  went  to  a  Roman  Catholic 
church  and  was  also  allowed  to  read  books 
relating  to  the  Roman  Catholic  religion. 
The  child  subsequently  went  to  a  Roman 
Catholic  convalescent  home,  where  the 
cost  of  her  maintenance  was  paid  for  by 
a  Roman  Catholic  priest.     In  September, 

1890,  the  child  was  again  sent  to  Miss 
GyngalFs  home,  and  remained  there  until 
April,  1891,  the  cost  of  maintaining  her 
at  the  home  being  paid  by  the  Vicar  of 
Hampstead,  the  Rev.  Mr.  Davys,  and 
Mrs.  Duckworth.  During  her  stay  on 
this  occasion  at  Weymouth  she  attended 
a  public  elementary  day  school,  where 
children  of  all  denominations  also  went ; 
she  left  the  home  on  the  28th  of  April, 

1891,  but  would  have  left  sooner  had  not 
a  difficulty  arisen  by  reason  of  the  mother 
failing  to  send  money  for  her  travelling 
expenses ;  the  money,  however,  was  found 
by  a  gentleman.  Subsequently  to  this 
the  child  was  sent  to  a  Roman  Catholic 
convent  at  Brighton.  In  September, 
1891,  the  mother  obtained  a  situation  in 
Paris  as  a  lady's  maid,  and  sent  for  her 
child  to  come  from  Brighton  to  her 
lodgings  at  Hampstead  to  take  farewell 
ot  her.  The  mother  subsequently  left  for 
Paris,  leaving  the  child  at  her  lodgings 
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In  re  &yngall,  -^PP- 
with  a  sum  of  1 7«.  only,  out  of  which  it  was 
said  she  had  told  the  child  to  purchase  cer- 
tain things,  and  in  the  result  leaving  a  small 
balance  of  about  6«.  In  an  affidavit  made 
by  the  girl  it  was  stated  that  her  mother 
told  her  not  to  go  back  to  Brighton  until 
she  heard  from  her,  and  that  she  would 
send  some  more  money,  but  had  failed  to 
do  so ;  that  while  at  Hampstead  she  had 
been  allowed  to  go  to  Protestant  places  of 
worship  and  to  read  the  Protestant  Bible, 
and  that  gradually,  without  being  in- 
fluenced by  any  person,  her  religious 
views  htkd  begun  to  change  and  to  tend 
towards  Protestantism;  that  she  was 
comfortable  and  happy  at  Weymouth, 
where  she  was  being  trained  at  a  public 
elementary  school  as  a  pupil-teacher, 
and  that  she  desired  to  remain  there. 
Mi^s  Gyngall  also  made  an  affidavit 
confirming  the  girl's  statement  as  to  her 
position  at  Weymouth.  With  regard  to 
the  girl's  statement  as  to  what  she  was  to 
do  after  her  mother  left  her  at  Hampstead 
to  go  to  Paris,  the  mother  said  that  ar- 
rangements had  been  made  for  a  Roman 
Catholic  priest — ^Father  Clark — ^who  lived 
at  Hampstead  to  see  the  child  and  send 
her  back  to  Brighton ;  that  Father  Clark 
did  see  her  and  proposed  to  send  her  to 
Brighton,  but  that  the  child  refused  to  go. 
The  Rev.  Mr.  Davys,  who  had  already 
interested  himself  about  the  child,  subse- 
quently saw  her,  and  as  she  expressed  a 
desire  to  return  to  Weymouth  he  wrote  a 
letter  to  her  mother  at  Paris,  saying  that, 
unless  he  heard  to  the  contrary,  arrange- 
ments would  be  made  to  send  the  child  to 
Weymouth ;  and  as  no  answer  was  received 
from  the  mother  to  this  letter  Mr.  Davys 
sent  the  child  back  to  Weymouth.  There 
was  some  conflict  on  the  evidence  as  to  the 
ability  of  the  mother  to  support  her  child 
if  the  Court  made  an  order  that  the  child 
should  be  delivered  up  to  her  mother. 
The  child  also  had  made  a  statement  in 
writing,  at  the  request  of  Miss  Gyngall, 
as  to  what  she  remembered  of  the  inci- 
dents of  her  past  life,  which  embodied 
many  of  the  facts  already  set  out ;  and  this 
statement,  which  was  also  before  the  Court 
below,  will  be  found  dealt  with  in  the 
judgments  of  the  Court  of  Appeal.  About 
a  year  before  the  pr<)sent  application  a 


similar  one  was  made  to  Denman,  J.,  at 
chambers,  who  on  that  occasion  saw  the 
girl,  and  refused  to  make  an  order,  upon 
the  ground  that  it  would  be  cruel  to  the 
girl  and  against  her  welfsure  to  do  so. 

The  Divisional  Court  (Lord  Coleridge, 
C. J.,  and  Lopes,  L.J.),  upon  the  return 
to  the  writ,  also  saw  the  child,  and,  arriv- 
ing at  the  conclusion  that  it  would  not  be 
for  the  wel£9Lre  of  the  child  to  remove  her 
from  Miss  Gyngall's  home,  discharged  the 
rule. 

The  mother  appealed. 

T,  TerreU,  for  the  appellant.— The 
mother  here,  as  between  herself  and  a 
stranger,  is  entitled  to  the  custody  of  her 
child.  The  whole  policy  of  the  legislation 
as  to  the  guardianship  of  children  is  that 
the  mother  is  to  have  access  to  her  child, 
except  where  there  is  misconduct  on  her 
part~2  k  3  Vict.  c.  64 ;  36  A  37  Vict 
c.  12 ;  49  &  60  Vict.  c.  27  ;  and  54  k  55 
Vict.  c.  3.  The  right  of  a  parent  to  the 
custody  of  a  child  is  absolute  where  the 
child  is  a  boy  under  the  age  of  fourteen  or 
a  girl  under  the  age  of  sixteen,  provided 
that  the  parent  has  not  been  guilty  of 
misconduct,  or  has  not  given  up  the  rights 
which  a  parent  has  over  the  child — TU 
Queeny.  Howes  (l)and  The  Queen  Y.Clarke; 
in  re  Rice  (2).  Misconduct,  desertion, 
and  abandonment  of  parental  duties  alone 
can  interfere  with  a  parent's  right  to  the 
custody  of  a  child.  The  Court  will  not 
solely  consider  the  welfiure  of  the  child, 
regardless  of  the  conduct  of  the  parent. 
There  must  be  misconduct  on  the  part  of 
the  parent.  Section  1  of  the  Custody  of 
Children  Act,  1891  (54  k  65  Vict,  c  3), 
declares  that  the  parent  has  a  right  to  the 
custody,  and  then  section  3  provides  for 
the  abrogation  of  that  right  where  the 
parent  is  unmindful  of  parental  duties. 
The  expression  "conduct"  means  "mis- 
conduct "  on  the  part  of  the  parent,  and 
not  merely  misfortune.  Section  4  deak 
with  the  case  where  the  Court  is  of  opinion 
that  the  parent  should  not  have  the 
custody  of  the  child,  and  that  question  is 
provided  for  by  section  3.     In  The  Queen 

(1)  30  Law  J.  Bep.  M.C.  47. 

(2)  7  B.  &  B.  186  ;  26  Law  J.  Rep.  Q.B.  169. 
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In  re  Oynffoll,  App. 
V.  Howes  (1)  it  was  held  that  the  Court 
would  fix  an  age  at  which  the  wishes  of  a 
girl  would  be  tttken  into  consideration,  it 
being  said  that  before  that  age  she  would 
have  no  intelligent  wishes ;  but  in  no  case 
have  the  wishes  and  intei*est  of  a  child 
been  considered  without  at  the  same  time 
taking  into  consideration  the  conduct  of 
the  parent;  and  conduct  in  this  sense 
does  not  mean  mere  poverty.  The  Queen 
V.  Howes  (1)  shews  also  that  the  willing- 
ness of  a  girl  to  remain  with  her  father  or 
not  will  not  be  taken  into  consideration 
whilst  she  is  under  the  age  of  sixteen. 
In  In  re  Agar-EllU  (3)  it  was  argued 
that  the  effect  of  section  25  of  the  Judi- 
cature Act,  1873,  was  to  import  the 
rules  in  equity  into  common-law  pro- 
ceedings under  writs  of  habeas  corpus^ 
but  the  jurisdiction  of  the  Court 
of  Chancery  interfering  with  the  cus- 
tody of  children  was  only  exercised  in 
cases  where  the  question  arose  with  regard 
to  a  child  who  was  a  ward  of  Court.  The 
case  of  In  re  Ethel  Brovm  (4)  is  not  in 
point,  because  there  the  Court  exercised 
its  discretion  under  section  1  of  36  <Sz;  37 
Vict.  c.  12,  in  a  case  arising  between  the 
parents  themselves,  whereas  here  the 
dispute  is  as  between  the  mother  of  the 
child  and  a  stranger. 

[Lord  Eshbr,  M.R.,  referred  to  In  re 
McGrath  Infants  (5).] 

The  rule  of  the  Court  of  Chancery  is 
not  to  interfere  except  where  the  parent 
has  been  guilty  of  misconduct — In  re 
Curtis  (6).  The  case  of  In  re  Fynn  (7) 
clearly  shews  what  was  the  jurisdiction  of 
the  Court  of  Chancery.  Even  if  the  Court 
has  a  discretion,  the  facts  here  do  not 
disclose  any  ground,  in  the  absence  of 
misconduct  on  the  part  of  the  mother, 
for  depriving  her  of  the  custody  of  her 
child. 

[In  re  Scanlan  (8),  Warde  v.  Warde  (9), 

(3)  53  Law  J.  Rep.  Chanc.  10;  Law  Rep. 
24  Ch.  D.  317. 

(4)  Law  Rep.  1.3  Q.B.  D.  614. 

(5)  62  Law  J.  Rep.  Chanc.  208 ;  Law  Rep. 
[1893]  1  Ch.  143. 

(6)  28  Law  J.  Rep.  Chanc.  458. 

(7)  2  De  Gex  &  S.  457. 

(8)  57  Law  J.  Rep.  Chanc.  718  ;  Law  Rep. 
40  Ch.  D.  200. 

(9)  2  Ph.  786. 
Vol.  62.— Q.B. 
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The  Queen  v.   Williams  (10),   and  In  re 
Croldsworthy  (11)  were  also  referred  to.] 

W,  Baker,  for  the  respondent,  was  not 
called  upon  as  to  the  law,  but  merely  with 
regard  to  his  view  of  the  facts  of  the  case. 

Lord  Esheb,  M.R — In  this  case  a 
female  child  of  about  fifteen  years  of  age 
is  at  a  school  at  Weymouth  and  under 
the  superintendence  and,  I  think,  actual 
guardianship  of  certain  persons,  and  the 
mother  desires  to  take  the  child  away 
from  that  place  and  those  persons  who 
had  the  actual  guardianship  or  authority 
over  the  child.  I  think  it  must  be  taken 
that  they  have  refused  to  give  up  the 
child  if  the  child  objected  to  go,  but  that 
if  the  child  had  not  objected  or  had  ex- 
pressed no  wish  to  remain  they  would 
have  given  her  up.  Thereupon  the 
mother  applied  for  a  writ  of  habeas  corpus 
in  the  Queen's  Bench  Division.  The  writ 
was  issued,  and  on  the  return  to  it  the 
child  was  brought  up.  The  Judges,  after 
healing  arguments,  refused  to  make  an 
order  that  the  child  should  be  given  up 
to  the  mother  by  those  who  had  declined 
to  allow  the  mother  to  take  her  away. 
The  mother  then  appealed  to  this  Court, 
and  the  law  with  regard  to  this  matter 
has  been  ably  argued.  It  seems  to  me 
that  before  the  Judicature  Act  there  were 
two  separate  and  distinct  heads  of  law 
with  regard  to  the  jurisdiction,  either  of 
which  might  be  applicable  in  the  present 
case.  There  was  the  common-law  juris- 
diction, under  which  the  common-law 
Courts  dealt  with  such  a  matter  as  this 
by  way  of  habeas  corpus.  That  jurisdic- 
tion was  for  the  purpose  of  determining 
rights  as  between  two  or  more  people. 
If  one  person  wrongfully  detained  or  im- 
prisoned another,  then  a  motion  might  be 
made,  on  behalf  of  the  person  so  detained 
or  imprisoned,  for  a  habeas  corpus  in  the 
Queen's  Bench  or  before  any  Judge, 
whether  a  common -law  or  an  equity 
Judge.  That  common-law  jurisdiction 
was  for  the  purpose  of  determining  rights 
as  between  the  parties ;  it  could  be  exer- 
cised, although  there  was  no  relationship 

(10)  58  Law  J.  Rep.  Q.B.  176. 
(in  46  Law  J.    Rep.  Q.B.  187  ;  Law  Rep. 
2  Q.B.  D.  75. 
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of  parent,  as  between  a  parent  or  guardian 
and  a  person  who  was  neither.  Where 
the  case  was  one  of  a  dispute  as  to  the 
custody  of  a  child  of  one  of  the  parties, 
the  question  at  common  law  was  whether 
the  person  said  to  be  detaining  the  child 
was  doing  so  as  against  the  parent,  and 
whether  that  person  had  a  right,  as 
against  the  parent,  so  to  detain  the  child. 
I  think  that  at  common  law  the  parent 
had  an  absolute  right  as  against  all  the 
world  to  the  custody  and  guardianship  of 
the  child  unless  that  right  had  been  for- 
feited by  misconduct.  That  was  the 
prima  facie  right  of  the  parent.  Then 
certain  Acts  of  Parliament  were  passed 
which  did  limit  the  absolute  rights  of  the 
parent,  although  there  was  no  misconduct 
which  under  the  common  law  would  have 
limited  those  rights.  But  where  the 
common-law  jurisdiction  was  being  exer- 
cised, unless  the  right  of  the  parent  was 
diminished  by  reason  of  misconduct  on 
the  part  of  such  parent  or  by  some  statute 
affecting  such  right,  then  it  seems  to  me 
that  the  right  of  the  parent  to  the  custody 
of  the  child  was  absolute,  and  the  Court 
would  have  given  the  child  over  to  the 
parent.  Tip  to  what  age  the  person 
would  have  been  considered  as  a  child  at 
common  law  I  do  not  stop  to  enquire. 
An  age,  of  course,  came  when  the  parent 
could  not  be  said  to  exercise  control  over 
every  action  of  the  child,  who  became  in- 
dependent, and  the  Court  would  not  give 
the  child  to  the  parent.  But  there  was 
another  absolutely  diJQferent  and  wholly 
distinguishable  jurisdiction  which  had 
been  exercised  from  time  immemorial  by 
the  Court  of  Chancery.  That  was  a  juris- 
diction not  to  determine  rights  as  between 
a  parent  and  strangers  or  as  between  a 
parent  and  child.  It  was  a  paternal  juris- 
diction. The  Court  of  Chancery  was  put 
in  a  position  to  act,  on  behalf  of  the 
Queen,  as  the  guardian  of  all  infants,  in 
the  place  of  the  parent.  That  jurisdiction 
was  to  be  exercised  by  the  Court  as  if  it 
were  the  parent  of  the  child  and  as  super- 
seding the  natural  parentage  which  existed. 
The  present  case  has  arisen  since  the 
Judicature  Act,  and  is  taken  into  the 
Queen's  Bench  Division.  In  my  opinion, 
the  Judicature  Act  did  not  invent  any 
jurisdiction  at  all  in  the  way  of  creating 


new  rights ;  it  merely  altered  the  pro- 
cedure by  which  the  law  had  previoudy 
been  administered.     There  havmg  been 
these  two  independent  jurisdictions,  the 
Judicature  Act  now  provides  that  if  a 
case  is  taken  into  the  Queen's  Bench  Divi- 
sion under  its  common-law  jurisdidaon, 
but  it  turns  out  that  the  jurisdiction  to  be 
exercised  is  the  Chancery  jurisdiction,  in 
such  a  case  the  Queen's  Bench  Division  is 
itself  to  exercise  that  jurisdiction.    If  the 
present  case  had  arisen  before  the  Judica- 
ture Act,  and  had  been  taken  into  the 
Court  of  Queen's  Bench,  the  Judges  of 
which  had  found  that  there  was  no  snch 
incapacity  as  would  have  disentitled  the 
mother  to  the  custody  of  this  child,  they 
would  have  declined  to  have  handed  her 
over  to  the  mother,  but  would  have  given 
time  to  petition  the  Court  of  Chancery  in 
order  that  it  might  administer  its  juris- 
diction ;  but  now,  under  section  24  of  the 
Judicature  Act,  1873,  the  Queen's  Bench 
Division  can  itself  administer  this  ju^i8di^ 
tion  of  the  old  Court  of  Chancery,  and  need 
not  send  a  case  for  that  purpose  to  the 
Chancery  Division.    Then  comes  this  ques- 
tion :  it  does  not  seem  to  me  upon  the 
facts  of  this  case  that  the  mother  here 
has  done  anything  which  as  between  her- 
self and  other  people  has  deprived  her 
of  the  right  which  she  has  as  against 
other  people  to  the  control  and  custody  of 
her  child.    The  Judges  in  the  Court  bdow 
were  therefore  right  in  not  exercismg  the 
common-law  jurisdiction,  but  in  exercising 
the  Chancery  jurisdiction — a  jurisdiction 
which  is  wholly  independent  of  the  com- 
mon-law jurisdiction.     Now  the  jurisdic- 
tion of  the  Court  of  Chancery  is  beyond 
doubt.     The  Lord  Chancellor  (Lord  Cot- 
tenham)  in  In  re  Spence  (12),  said:  "I 
have  no  doubt  about  the  jurisdiction.  The 
cases  in  which  this  Court  interferes  on 
behalf   of    infants  are    not  confined  to 
those  in  which  there  is  property.     Courts 
of  law  interfere  by  habeas  corpus  for  the 
protection  of  the  person  of  any  body  who 
is  suggested  to  be  improperly  detained. 
This  Court  interferes  for  the  protection  of 
infants  qiui  infants,  by  virtue  of  the  pre- 
rogative which  belongs  to  the  Crown  as 
parens  patrice,  and  the  exercise  of  which 

(12)  16  Law  J.  Rep.  Chanc.  309. 
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is  delegated  to  the  Greal  Seal."  That  is 
the  jurisdiction  which  the  Court  of  Chan- 
cery had  to  exercise.  It  was  argued  that 
in  the  exercise  of  that  jurisdiction  the 
Court  of  Chancery  is  bound,  as  between  an 
infant,  who  petitions  by  its  next  friend, 
and  its  parent,  or  as  between  a  parent 
and  strangers,  to  give  the  child  up  to  the 
parent  unless  there  has  been  misconduct 
on  the  part  of  the  parent  to  the  extent 
which  in  a  common-law  Court  exercising 
the  common-law  jiu'isdiction  would  have 
limited  the  absolute  right  of  the  parent  to 
the  custody  of  the  child.  That  seems  to 
me  to  be  mixing  up  the  two  jurisdictions 
and  to  be  an  attempt  to  introduce  the 
common-law  rule  into  the  rule  of  the 
Court  of  Chancery.  In  The  Queenv,  Clarke  ; 
in  re  Rice  (2),  Lord  Campbell,  when  saying 
what  he  there  said,  was  exercising  the 
common-law  jurisdiction  and  could  not 
exercise  the  jurisdiction  of  the  Court  of 
Chancery.  That  case  stood  thus  before 
him  :  the  parties  there,  who  insisted  upon 
keeping  the  child  as  against  its  parent, 
who  had  not  been  guilty  of  any  miscon- 
duct so  as  to  affect  her  right,  asked  the 
Court  to  examine  the  child  as  to  whether 
it  did  or  did  not  wish  to  stay  with  them, 
and  if  it  did,  then,  in  exercising  its  juris- 
diction as  between  them  and  the  mother, 
to  leave  the  child  with  them.  The  child 
there  was  under  the  age  of  fourteen. 
Lord  Campbell  declined  to  ask  the  child 
what  its  wishes  were,  because  the  mean- 
ing of  the  "  child's  wishes  "  as  there  used 
was  the  "  child's  consent "  to  remain 
where  it  was.  Shortly,  what  was  in  effect 
said  in  that  case  was  that  the  consent  of 
a  child  of  that  age  was  immaterial,  and 
could  not  take  away  the  right  of  the 
parent  as  between  her  and  strangers,  and 
that  the  effect  of  holding  that  it  could 
would  be  to  subvert  the  whole  law  of  the 
family.  It  seems  to  me  that  Lord  Camp- 
bell was  right  in  so  ruling,  and  conse- 
quently that  case  is  no  authority  here, 
because  the  jurisdiction  there  exercised 
was  the  common-law  jurisdiction  and  not 
the  jurisdiction  of  the  Court  of  Chancery, 
which  comes  into  play  in  the  present 
case.  Certain  expressions  have  been 
relied  upon  which  were  used  by  me  in 
In  re  Agcvr-EUie  (3),  where  I  said 
that  the  jurisdiction   in  cases  of  habeas 
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corpus  was  exercised  by  the  Coiurt  of 
Chancery  in  the  same  way  as  at  common 
law ;  and  I  still  think  that  what  I  there 
said  was  right  in  cases  where  the  Court  of 
Chancery  was  exercising  the  common-law 
jurisdiction  with  regard  to  habeas  corpus. 
If,  then,  on  a  case  of  habeas  corpus  a 
question  arose  as  to  the  custody  of  a  child 
where  a  stranger  was  wrongfully  claiming 
to  detain  the  child  as  against  its  parent, 
I  think  a  Chancery  Judge  would  have  to 
decide  that  the  stranger  could  not  as  a 
matter  of  right  claim  to  detain  the  child 
as  against  its  parent.  That,  however,  has 
nothing  to  do  with  the  separate  and  dis- 
tinct jurisdiction  of  the  Court  of  Chan- 
cery, with  which  we  have  to  deal  in  thLs 
case.  How  is  that  jurisdiction  to  be  exer- 
cised ?  I  think  the  Court  is,  by  reaaon  of 
the  prerogative  of  the  Crown,  put  in  the 
position  of  being  the  supreme  parent  of 
the  child,  and  has  to  act  in  the  way  a 
wise,  affectionate,  and  careful  parent  would 
act  for  the  welfere  of  the  child.  That  is 
the  governing  principle  of  the  jurisdiction 
of  the  Court  of  Cliancery.  The  natural 
parent  in  a  particular  case  may  be  affec- 
tionate, and  intending  to  do  what  is  best 
for  the  welfere  of  the  child,  but  may  not 
be  acting  as  a  wise,  affectionate,  and  care^ 
ful  parent  should  act ;  and  then  the  Court 
would  say  that,  although  it  could  find 
no  misconduct  on  the  part  of  the  parent, 
yet,  under  the  circumstances,  it  would 
not  allow  that  to  be  done  which  was  not 
for  the  welfare  of  the  child.  The  Court, 
however,  must  be  very  careful  to  see  what 
the  circumstances  are  under  which  it  wiU 
interfere  with  a  parent's  rights.  Vice- 
Chancellor  Knight- Bruce,  in  In  re  Fynn 
(7),  said  he  would  not  act  as  if  he  were 
dealing  with  a  case  in  his  private  capacity. 
The  exercise  of  the  jurisdiction  is  a  judicial 
exercise.  Is  that  confined,  as  it  has  been 
argued  that  it  is,  only  to  cases  where  a  child 
is  kept  from  its  parent  on  account  of  the 
misconduct  of  such  parent  %  It  seems  to 
me  that  a  long  series  of  decisions  in  the 
Court  of  Chancery  shews  that  it  is  not. 
In  the  case  of  In  re  Fynn  (7)  Vice-Chan- 
cellor  Knight-Bruce  said  :  "  Before  this 
jurisdiction  can  be  called  into  action  be- 
tween them,  it "  (the  Court)  "  must  be 
satisfied,  not  only  that  it  has  the  means  of 
acting  safely  and  efficiently,  but  also  that 
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the  Neither  has  so  conducted  himself,  or 
has  shown  himself  to  be  a  person  of  such 
a  description,  or  is  placed  in  such  a  posi- 
tion, as  to  render  it  not  merely  better  for 
the  children,  but  essential  to  their  safety 
or  to  their  welfiire,  in  some  very  serious 
and  important  respect,  that  his  rights 
should  be  treated  as  lost  or  suspended 
— should  be  superseded  or  interfered 
with.  If  the  word  *  essential*  is  too 
strong  an  expression,  it  is  not  much  too 
strong."  Now,  leaving  out  the  word 
"  safety,"  what  does  that  passage  come  to  1 
I  think  it  means  that  the  Court  must  be 
of  opinion  that  the  father  is  placed  in  such 
a  position  as  to  render  it  not  merely 
better  for  the  children,  but  clearly  right, 
I  will  not  say  "  essential,"  for  their  wel- 
fare in  some  very  serious  and  important 
respect  that  his  rights  should  be  super- 
seded or  interfered  with ;  and  when  that  is 
shewn  the  Court  will  exercise  its  jurisdic- 
tion accordingly.  Therefore,  reading  the 
passage  in  that  way,  it  is  a  clear  statement 
of  the  law  that  the  Court  will  be  very  care- 
ful, and  I  think  ought,  only  to  act  when 
it  sees  clearly  not  merely  that  it  is  better 
for  the  child,  but  that  it  is  right  for  its 
welfare  in  some  very  serious  and  impor- 
tant respect,  that  the  parent's  rights  should 
be  superseded.  Then  we  have  the  case  of 
In  re  McGrath  I'nfanU  (5),  where  Lord 
Justice  Lindley,  in  laying  down  the  law 
as  to  the  exercise  by  the  Court  of  the  juris- 
diction, said  :  "  The  duty  of  the  Court  is, 
in  our  judgment,  to  leave  the  child  alone, 
unless  the  Court  is  satisfied  that  it  is  for 
the  welfieuTe  of  the  child  that  some  other 
course  should  be  taken.  The  dominant 
matter  for  the  consideration  of  the  Court 
is  the  welfiare  of  the  child.  But  the  wel- 
£Eure  of  a  child  is  not  to  be  measured  by 
money  only,  nor  by  physical  comfort  only. 
The  word  *  welfare  '  must  be  taken  in  its 
widest  sense.  The  moral  and  religious 
welfare  of  the  child  must  be  considered  as 
well  as  its  physical  well-being.  Nor  can 
the  ties  of  affection  be  disregarded."  That 
is  not  exhaustive.  The  truth  is  that  the 
Court  has  to  consider  the  whole  circum- 
stances of  the  case — the  position  of  the 
parent ;  the  actual  position  of  the  child  ; 
its  age ;  the  quastion  of  the  religion  of  the 
child,  so  fisir  as  it  can  be  said  to  have  any 
religion ;  and  the  happiness  of  the  child. 


The  Court  must  be  very  careful.  It  cannot, 
prima  facie^  be  better  for  the  child  or  for 
its  welfare  that  it  should  be  taken  away 
from  its  parent,  whether  father  or  mother. 
It  cannot  be  for  the  happiness  of  the 
child  if  strangers  take  it  away  for  the 
purpase  of  altering  its  views.  All  these 
are  things  that  no  wise  man  would  for 
one  moment  entertain.  It  is  not  solely  a 
question  of  money  or  religion.  It  is  a 
question  of  the  "  welfere  "  of  the  child  in 
its  largest  and  widest  sense,  as  has  been  so 
well  pointed  out  by  Lord  Justice  Lindley. 
The  Court  has  to  consider  what  would  be 
for  the  welfare  of  the  child,  including  its 
happiness  of  mind,  its  prospects  in  life— 
what  it  would  be  in  a  very  short  time, 
and  what  it  would  be  if  the  mother  should 
take  it  away.  The  Court  has,  therefore,  to 
consider  the  condition  both  of  the  child  and 
of  the  mother.  What  are  the  circum- 
stances of  this  case  1  The  mother  has  not, 
it  seems  to  me,  done  anything  which 
would  derogate  from  her  rights  as  be- 
tween her  and  these  persons  to  have  the 
control  and  custody  of  her  child.  The 
child  here  is  not  a  mere  infiant.  If  it  were 
an  infant  of  six  or  seven  years  of  age,  I 
should  think  the  consideration  would  be  a 
very  different  one.  It  is  not  a  case  of  an 
attempt  to  take  a  child  away  from  its 
mother,  but  is  a  case  of  a  child  who  is 
already  away  from  its  mother,  and  whose 
mother  is  asking  that  it  should  be  given 
up  to  her.  This  child  has  given  a  descrip- 
tion as  to  what  occurred  when  it  was 
taken  away  from  the  people  in  Italy, 
whom  it  had  considered  to  be  its  parents. 
Where  a  child  is  with  kind  and  good 
people,  it  would  be  a  shock  to  it  to  take 
it  away  from  them  and  give  it  back  to  its 
father  or  mother ;  there  would  no  doubt 
be  a  dislocation  of  its  feelings,  even  though 
it  might  be  right  to  give  it  back  to  its 
Either  or  mother.  I  do  not  think  it  is 
unnatural  for  the  mother  here  to  be  in 
the  state  in  which  she  is  or  to  have  taken 
the  steps  which  she  has  taken,  but  the 
Court  must  look  at  the  whole  matter  as 
it  now  stands.  I  am  not  satisfied  with 
the  somewhat  glowing  account  given  as 
to  the  mother's  means  for  some  years,  and 
I  do  not  accept  the  statement  on  that 
point.  I  take  it  that  the  mother  has 
been  obhged,  through  no  feultof  herown, 
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to  earn  her  own  living  by  moving  from 
one  plax;e  and  country  to  another,  and  was 
not  able  herself  to  look  after  her  child.  I 
take  it  that  she  was  obliged  to  leave  her 
child  abroad  in  Italy  when  she  went  to 
America.  She  was  a  lady's  maid,  and 
when  not  so  employed  was  a  dressmaker. 
That  was  her  sort  of  life ;  she  was  not  in 
a  position  to  keep  her  child  with  her  at 
that  time,  and  that  is  her  position  at  the 
present  moment.  It  has  been  suggested 
on  behalf  of  the  mother  that  the  people 
now  exercising  control  over  the  child  are 
vehement  Protestants ;  but  on  the  other 
side  it  is  said  that  it  is  clear  that  if  the 
child  is  given  back  to  the  mother  it  will 
be  handed  over  to  Eoman  Catholic  helpers, 
who  are  behind  the  mother.  I  am  myself 
dear  that  the  people  who  are  backing  the 
mother  are  high- principled  and  earnest 
Roman  Catholics,  but  I  have  nothing  to 
do  with  that.  I  also  think  that  the  child 
is  with  people  who  have  not  attempted 
either  for  wrong  or  for  right  purposes  to  set 
her  against  her  mother's  religion.  There 
has  not  been  any  attempt  to  proselytise 
her.  The  child,  no  doubt,  has  lived  in  a 
Protestant  atmosphere,  so  that,  if  intelli- 
gent, she  might  take  to  that  reUgion. 
That  is  not  an  unlikely  thing  to  happen. 
That  being  so,  the  child  has  now  come  to 
a  feeling  or  opinion  of  her  own  that  she 
would  like  to  be  of  the  same  rehgion  as 
those  people  with  whom  she  lives,  and 
who  are  kind  to  her.  The  Court,  acting 
as  a  high-toned,  wise,  and  careful  parent 
would  act,  is  obliged  to  consider  the  con- 
dition of  the  child's  mind.  The  one  thing, 
if  done,  would  keep  the  child  happy,  while 
the  other  would  make  her  unhappy ;  and 
that,  therefore,  is  one  of  the  cii-cumstances 
which  the  Court  has  to  consider.  But 
suppose  the  question  was  not  one  of  re- 
ligion, but  of  an  occupation  such  as  that 
of  a  ballet-dancer.  There  the  Court  would 
not  act  merely  on  the  wish  or  consent  of 
the  child  if  it  thought  it  would  not  be  for 
the  happiness  and  welfare  of  the  child. 
The  Court,  however,  ought  to  know  what 
the  child's  wish  is  j  and  the  test  is,  what 
will  conduce  to  the  happiness  and  welfare 
of  the  child  in  such  a  serious  and  impor- 
tant matter)  The  wishes  of  the  child 
with  regard  to  religion,  therefore,  have 
become  important  in  this  case.     The  child 
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is  fifteen  years  of  age  and  more  than 
usually  intelligent ;  she  is  actually  in  the 
position  of  earning  something  for  herself, 
or  of  almost  immediately  doing  so ;  within 
a  year  she  will  be  of  an  age  and  have  the 
right  to  act  upon  her  own  views  and 
wishes ;  she  is  happy  where  she  now  is, 
and  is  well  treated  by  the  people  with 
whom  she  is  living.  There  is  no  sugges- 
tion of  any  sort  against  those  people  who 
have  assisted  and  are  willing  to  continue 
to  assist  her.  That  being  so,  would  it 
not  be  absolutely  cruel  under  the  circum- 
stances to  take  the  child  away  from  her 
siuToundings,  where  she  is  happy,  and 
hand  her  over  to  her  mother,  who,  through 
no  fault  of  her  own,  would,  perhaps,  be 
obliged  to  place  her  with  people  whom  she 
does  not  know,  and  in  a  religious  atmo- 
sphere different  from  that  in  which  she 
has  been  living  %  The  Court,  acting  upon 
the  principle  laid  down  in  the  Court  of 
Chancery  by  Vice-Chancellor  Knight- 
Bruce  in  In  re  Fynn  (7),  and  more  espe- 
cially by  Lord  Justice  Lindley,  in  In  re 
McGrath  Infants  (5),  must  say  that,  under 
the  circumstances  of  the  case,  it  is  obliged 
to  supersede  the  natural  rights  of  the 
mother,  and,  although  there  is  no  fault  or 
misconduct  on  her  part,  decline  to  make 
an  order  for  the  child  to  be  handed  over 
to  her.  The  appeal  must  therefore  be 
dismissed. 

Kay,  L.J. — This  case  involves  questions 
of  law  and  equity  which  are  of  the  highest 
importance.  The  first  question  is  as  to 
the  extent  of  the  jurisdiction  of  the  High 
Court  upon  an  application  for  a  writ  of 
habeas  corpus,  the  object  of  which  is  to 
determine  who  is  to  have  the  custody  of 
an  infant  in  the  position  of  the  one  in 
the  present  case ;  and  the  second  question 
is  whether,  when  the  extent  of  that  juris- 
diction has  been  ascertained,  the  facts  of 
this  case  are  such  as  to  justify  the  Court 
in  the  exercise  of  it  in  refusing  an  appli- 
cation by  the  mother,  who  is  the  guardian 
of  the  child  under  a  recent  statute, 
that  the  child  should  be  handed  over  to 
her  and  placed  in  her  custody.  In  the  first 
place,  there  is  no  doubt  as  to  what  from 
ancient  times  was  the  jui*isdiction  in  this 
respect  of  the  Court  of  Chancery.  The 
Master  of  the  Rolls  has  read  the  language 
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of  Lord  Ootienham  in  In  re  Spence  (12), 
and  I  will  add  that  of  the  Lord  Chancellor 
(  Lord  Eldon)  in  De  Manneville  v.  De  Manne- 
vilU  (13),  where  the  question  was  as  to 
the  jurisdiction  of  the  Court  of  Chancery 
to  control  the  right  of  a  father  to  the  pos- 
session of  his  child.  The  language  there 
used  was  this : 

"  The  next  consideration  is  whether  the 
Court  has  jurisdiction,  in  what  cases,  and 
to  what  extent,  to  control  the  right  of  the 
father,  prima  faoie,  to  the  person  of  the 
child.  In  whatever  principle  that  right 
is  founded,  it  is  unquestionably  estab- 
lished, and  is  not  disputed.  I  know  there 
is  a  very  learned  opinion  of  Mr,  Hargrave 
(14)  as  to  the  jurisdiction  of  the  Court 
upon  this  point ;  and  a  very  able  note  by 
Mr,  Fonbianqiie  (15)  in  answer  to  it,  who 
has  stated  the  principle  very  correctly ; 
for  in  Butler  v.  Freeman  (16)  Lord  Hard- 
wicke,  professing  not  to  go  upon  guardian- 
ship, and  disclaiming  wardship,  puts  it 
upon  this  :  that  the  Court  represents  the 
King  as  parens  patrice.  That  has  been 
followed  in  many  cases,  and  was  clearly 
the  principle  of  Lord  Thurlow  in  FoioeU  v. 
Cleaver  (17),  Crtise  v.  Hunter  (18),  and 
Ex  pa/rte  Warner  (19).  In  the  first  of 
those  cases  it  was  contended  that  the 
bounty  given  to  the  father  had  put  him  to 
his  election ;  and  he  could  not  after  receiv- 
ing that  legacy  withhold  compliance  with 
the  condition  for  the  education  of  his  chil- 
dren. That  argument  could  not  sustain  the 
jurisdiction.  The  father,  not  knowing 
that  he  was  making  the  election,  was  at 
full  liberty  to  pay  back  the  money.  But 
Lord  Thurlow's  opinion  went  upon  this  : 
that  the  law  imposed  a  duty  upon  parents, 
and,  in  general,  gives  them  a  credit  for 
ability  aixd  inclination  to  execute  it.  But 
that  presumption,  like  all  others,  would 
fail  in  particular  instances ;  and  if  an 
instance  occurred  in  which  the  &ther  was 
unable  or  unwilling  to  execute  that  duty, 
and,  further,  was  actually  proceeding 
against  it,  of  necessity  the  State  must  place 

(13)  10  Ves.  59. 

(14)  Mr.  Hargrave's  note.  70.    Co.  Lit.  89a. 

(15)  2  Fonb.  Tr.  Eq.  224. 

(16)  Amb.  301. 

(17)  2  Bro.  C.C.  504. 

(18)  In  Chanc.  after  Trinity  Term,  1790. 

(19)  4  Bro,  CO.  101. 


somewhere  a  superintending  power  over 
those  who  cannot  take  care  of  themselves, 
and  have  not  the  benefit  of  that  care  which 
is  presumed  to  be  generally  effectual.  In 
those  cases  there  was  a  struggle  between 
the  feelings  of  the  father  and  a  due 
attention  to  the  interests  of  the  child, 
upon  the  condition  that  his  education 
should  be  conducted  in  the  manner  pre- 
scribed, which  was  the  course  of  mainte- 
nance and  education  the  best  calculated 
to  promote  his  happiness  in  the  state  in 
which  that  fortune  would  place  him.  But 
Lord  Thurlow  took  upon  him  the  juris- 
diction on  this  ground,  that  he  would  not 
suffer  the  feelings  of  the  parents  to  have 
effect  against  that  duty  which,  upon  a 
tender,  just,  and  legitimate  deliberation, 
the  parent  owed  to  the  true  interests  of 
the  child  ;  and  his  Lordship  separated  the 
person  of  the  child  fix)m  the  father,  al- 
ways taking  care  that  the  separation  shall 
not  have  a  greater  effect  than  the  case 
requires,  and  that  the  intercourse  shall  be 
as  frequent  and  full  as  the  case,  requiring 
the  separation,  will  permit."  Then  Lord 
Eldon  went  on  to  consider,  if  there  Ls  a 
jurisdiction,  how  it  ought  to  be  exercised. 
The  statement  I  have  read  shews  that  the 
power  given  is  delegated  fix)m  the  Crown 
to  the  Court  of  Chancery.  The  jurisdic- 
tion is  a  paternal  jurisdiction,  and  the 
main  consideration  in  exercising  that 
jurisdiction  is  that  the  benefit  or  welfare 
of  the  child  must  be  considered.  I  agree 
with  what  Lord  Justice  Lindley  said  in 
In  re  McGraih  Infanta  (5),  that  in  this 
connection  the  word  "  welfare "  must  be 
construed  in  the  largest  possible  sense  of 
the  term,  and  that  the  Court,  taking  everj 
circumstance  into  consideration,  must  do 
what  a  wise  parent,  acting  for  the  true 
interests  of  the  child,  would  or  ought 
under  the  circumstances  to  do.  I  am 
unable  to  give  any  closer  definition  as  to 
what  the  Court  should  do  in  the  exercise 
of  this  jurisdiction.  The  question  is 
whether,  in  such  a  case  as  this,  the  Court 
has  such  jurisdiction.  An  attempt  has 
been  made  on  behalf  of  the  mother  to 
confine  the  jurisdiction  of  the  Cburt  by 
referring  to  certain  cases  decided  before 
the  Judicature  Act,  in  which  application 
was  made  for  a  writ  of  habeas  corpus. 
These  cases  do  not,  in  my  opinion,  apply 
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as  authorities  to  cases  arising  since  the 
passing  of  that  Act.  But  the  language  of 
section  25  of  the  Judicature  Act,  1873,  is 
as  clear  as  it  possibly  can  be.  It  provides 
that,  "  whereas  it  is  expedient  to  take 
occasion  of  the  union  of  the  several  Courts 
whose  jurisdiction  is  hereby  transferred 
to  the  said  High  Court  of  Justice  to 
amend  and  declare  the  law  to  be  here- 
after administered  in  England  as  to  the 
matters  next  hereinafter  mentioned  :  Be 
it  enacted  as  follows."  Then  among  the 
enactments  is  sub-section  10,  which  pro- 
vides that  "  in  questions  relating  to  the 
custody  and  education  of  infents  the  rules 
of  equity  are  to  prevail "  j  so  that  where 
there  is  an  application,  as  in  this  case,  by 
way  of  habeas  corpus^  the  real  object  being 
to  determine  who  is  to  have  the  custody 
of  a  child,  the  rules  of  equity  are  to  pre- 
vail. The  common-law  Courts,  therefore, 
are  no  longer  in  the  difficulty  which 
formerly  existed  when  such  an  application 
was  made  to  them  of  being  bound  to  send 
such  an  application  to  the  Court  of  Chan- 
cery, but  may  themselves  now  exercise  the 
parental  jurisdiction  of  the  Court  of  Chan- 
cery. With  regard  to  the  extent  of  the 
junsdiction  of  the  Court  of  Chancery,  I 
would  refer,  by  way  of  illustration,  to  the 
case  of  Ex  pcurU  IIopkiiM  (20),  before 
Lord  Chancellor  King.  There  a  rich 
uncle,  having  no  family,  took  three  nieces, 
the  eldest  of  whom  was  thirteen,  into  his 
house,  maintained  them  there,  and  died, 
leaving  them  large  legacies  by  his  will. 
One  of  the  executors  inhabited  the  house 
where  the  testator  died,  and  the  nieces 
continued  to  reside  there.  The  father 
applied  by  petition  to  have  his  daughters 
delivered  into  his  custody,  upon  the  ground 
that,  as  they  were  his  children,  he  had  a 
right  to  the  guardianship  of  them.  The 
Lord  Chancellor,  in  delivering  judgment, 
said :  "  The  father  is  entitled  to  the  cus- 
tody of  his  own  children  during  their  in- 
fancy, not  only  as  guardian  by  nurture, 
but  by  nature;  and  it  cannot  be  con- 
ceived that  because  another  thinks  fit  to 
give  a  legacy,  though  never  so  great,  to 
my  daughters,  therefore  I  am  by  that 
means  to  be  deprived  of  a  right  which 
naturally  belongs  to  me — that  of  being 

(20)  3  P.  Wms.  152. 
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their  guardian.  But,  notwithstanding 
this  declaration,  yet  I  am  of  opinion,  and 
do  not  see  any  precedent  to  the  contrary, 
that  I  cannot  in  so  summary  a  way  as  on 
a  petition,  and  without  a  bill,  deliver  over 
the  bodies  of  these  infants  to  their  fether." 
And  then  he  afterwards  went  on  to  say  : 
"  There  are  legal  remedies  for  the  recovery 
of  a  ward — namely,  a  writ  of  ravishment 
of  ward,  Jwmine  repUgiando  and  haheaa 
corpus  J*  In  a  note  to  that  case,  which  I 
read,  because  it  was  referred  to  with  ap- 
proval by  Lord  Justice  Bowen  in  In  re 
Agcur-EUis  (3),  the  learned  editor  has  said : 
"  Sed  qucere  whether  this  writ " — namely, 
a  writ  of  ravishment  of  ward — "  will  lie 
unless  the  defendant  in  the  action  takes 
away  the  wardi  And  as  to  a  homine 
replegiando  and  habeas  corpus  (which  last 
especially  seems  calculated  only  for  the 
liberty  of  the  subject),  if  the  parties 
brought  up  thereon  will  acquaint  the 
Court  that  they  are  under  no  force,  the 
Court  will  let  them  go  back  to  the  places 
from  whence  they  came ;  or,  if  they  ap- 
pear to  be  under  restraint,  will  set  them 
at  liberty,  but  not  deliver  them  into  the 
custody  of  another,  nor  in  a  proceeding  of 
that  nature  determine  private  rights,  as 
the  right  of  guardianship  evidently  is ; 
for  then  the  parties  would  be  excluded 
from  any  appeal  or  writ  of  error  thereon." 
I  also  observe  that  before  the  Lord  Chan- 
cellor absolutely  decided  whether  he  would 
make  any  order,  he  '^  asked  the  eldest 
daughter,  of  the  age  of  thirteen,  then  in 
Court,  whether  she  was  under  any  force, 
and  where  she  would  rather  be  i  who 
replied,  She  was  not  under  *iny  force; 
and  that  though  she  had  all  imagin- 
able duty  for  her  fiither  and  mother, 
yet  her  imcle,  the  testator,  having  been 
so  kind  to  her  by  his  will,  she  thought 
herself  under  an  obligation  to  continue 
where  he  intended  she  should,  and  that 
she  thought  it  to  be  his  intention  she 
should  continue  in  the  house  where  he 
himself  had  placed  her.  Whereupon  the 
Lord  Chancellor  dismissed  the  petition, 
but  directed  Mr.  Hopkins,  who  had  the 
young  ladies  in  his  custody,  to  permit  their 
£a,ther  and  mother  at  all  reasonable  times 
to  have  access  to  and  see  their  children." 
I  refer  to  that  case  because  it  is  a  good 
instance  of  the  very  wide  jurisdiction  long 
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exercised  by  the  Court  of  Chancery.  In 
the  case  oi  In  re  Agar- Ellis  (3),  as  I  have 
said,  Lord  Justice  Bowen  cites  the  note  to 
Bx  parte  Hopkins  (20)  with  approval. 
Also  in  In  re  Agar-Ellia  (3)  the  present 
Master  of  the  Bolls  said  :  "  It  is  the  uni- 
versal law  of  England  that  if  any  one 
person  alleges  that  another  is  under  illegal 
control  by  anybody,  that  person,  whoever 
it  may  be,  may  apply  for  a  haheas  corpus, 
and  thereupon  the  person  under  whose  sup- 
posed control,  or  in  whose  custody,  the  per- 
son is  alleged  to  be  illegally  and  without  his 
consent,  is  brought  before  the  Court.  But 
the  question  before  the  Court  upon  habeas 
carpus  is  whether  the  person  is  in  illegal 
custody  without  that  person's  consent. 
Now  up  to  a  certain  age  children  cannot 
consent  or  withhold  consent.  They  can 
object,  or  they  can  submit.  But  they 
cannot  consent.  Because  the  Court  can- 
not enquire  into  every  particular  case,  the 
law  has  now  fixed  upon  certain  ages — as 
to  boys  the  age  of  fourteen,  and  as  to  girls 
the  age  of  sixteen — up  to  which,  as  a 
general  rule,  the  Court  will  not  enquire 
upon  a  haheas  corptis,  as  between  the 
Neither  and  the  child,  as  to  the  consent  of 
the  child  to  the  place,  wherever  it  may  be. 
But  above  the  age  of  fouiiieen  in  the  case 
of  a  boy,  and  above  the  age  of  sixteen  in 
the  case  of  a  girl,  the  Couii)  will  enquire 
whether  the  child  consents  to  be  where  it 
is ;  and  if  the  Court  finds  that  the  infant, 
no  longer  a  child,  but  capable  of  consent- 
ing or  not  consenting,  is  consenting  to  the 
place  where  it  is,  then  the  verj'  ground  of 
an  application  for  a  habeas  corpus  falls 
away.  I  say,  if  it  is  the  father  who 
applies  for  the  haheas  corpus,  the  habeas 
corpus  is  not  granted."  That  langimge, 
of  course,  has  reference  to  the  case  of 
The  Queen  v.  Clarice ;  in  re  Rice  (2) 
before  Lord  Campbell,  in  which  the  ap- 
plication was  for  a  habeas  corpus  before 
the  Judicature  Act,  and  tlie  child  was 
a  girl  under  the  age  of  sixteen ;  and 
there  Lord  Campbell  said  that  as  such  a 
child  was  deemed  in  Courts  of  common 
law  incapable  of  consenting  to  be  taken 
away  from  the  father  or  natural  guardian, 
her  wishes  would  not  be  enquired  into  ;  but 
I  think  it  is  shewn  in  Ex  parte  Hopkins 
(20)  that  that  never  was  the  rule  in  the 


Court  of  Chancery.  The  daughter  in  Ex 
parte  Hopkins  (20),  who  was  questioned 
by  Lord  Chancellor  King,  was  of  the  age 
of  thirteen,  and  seeing  that  the  main  en- 
quiry in  the  Court  of  Chancery  in  exercis- 
ing its  jurisdiction  was  as  to  what  was 
really  for  the  welfare  of  the  child  whose 
interests  were  under  discussion,  it  is  clear 
that  if  the  child  was  of  any  reasonable  age 
the  Court  would  not  determine  the  ques- 
tion as  to  its  custody  without  seeing  it 
and  ascertaining  from  it  its  own  views  on 
the  subject ;  and  so  the  Court,  where  the 
child  was  not  of  very  tender  years,  has  re- 
peatedly in  practice  seen  the  child,  not  for 
the  puipose  of  obtaining  its  consent,  but 
for  the  purpose  of  determining,  and  as  one 
of  the  best  modas  of  determining,  what 
really  was  for  the  welfare  of  the  child 
whose  welfare  was  in  question.  That, 
therefore,  being  the  jurisdiction  and  the 
extent  of  the  jurisdiction,  the  question 
now  comes  whether  the  facts  of  this  case 
justified  the  High  Court  in  refusing  to 
make  an  order  for  the  child  to  be  handed 
over  to  her  mother.  I  think  this  is  an 
essentially  diflTerent  case  from  that  where 
an  application  is  made  to  take  a  child 
away  from  its  father  or  mother,  and  a 
very  strong  case  would  have  to  he  made 
out  to  support  such  an  application.  We 
have  not,  however,  to  deal  with  such  a 
case  as  that,  because  here  the  mother, 
who  was  the  guardian  of  the  child,  has 
voluntarily  placed  her  child  at  two  se- 
parate times  in  an  institution,  and  now 
asks  the  Court  to  assist  her  in  removing 
the  child  against  her  wish  from  the  in- 
stitution where  she  (the  mother)  had  al- 
lowed her  to  be.  Mr.  Justice  Denman 
on  the  first  application  for  a  habeas 
corpus,  and  Lord  Coleridge,  C.J.,  and 
Lord  Justice  Lopes  on  the  second  occasion, 
had  a  careful  interview  with  the  girl,  and 
considered  the  question  whether  a  certain 
statement  in  writing  made  by  her  in  1892 
was  an  accurate  and  independent  state- 
ment, and  they  came  to  the  conclusion 
that,  whether  it  was  quite  accurate  or  not, 
still  it  was  an  unbiassed  independent  state- 
ment made  by  the  girl  from  her  own  recol- 
lection ;  and  that  statement  weighs  very 
much  with  me.  Taking  into  considemtion 
the  absence  for  a  considerable  period  of  the 
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In  re  OyTigaUy  App. 
child's  life  of  any  benefit  arising  from 
home  life  with  the  mother ;  the  life  which 
the  mother  from  no  fault  of  her  own  has 
had  to  lead ;  the  present  age  of  the  child, 
and  the  consequences  of  sending  her 
against  her  wish  back  to  her  mother,  and 
the  life  which  probably  the  mother  would 
have  to  live  in  the  future — I  think  that 
the  circumstances  are  such  that  a  wise 
parent  or  guardian,  placed  in  the  position 
in  which  the  mother  here  is,  would  not 
wish  or  attempt,  having  regard  to  the  best 
interests  of  the  child,  to  take  her  away 
frx>m  the  institution  where  she  now  is. 
Upon  the  facts  here,  and  having  come  to 
that  conclusion,  I  cannot  doubt  that  the 
Court  has  sufficient  jurisdiction  to  enable 
it  to  say  that  under  the  circumstances  of 
this  case  it  does  not  think  it  would  be 
wise,  or  for  the  interest  of  the  child — ^it 
would  be  adverse  to  her  welfare — ^if  the 
Court  assisted  the  mother  to  remove  the 
child  and  take  her  back  to  her  own  home. 
For  these  reasons  I  think  that  this  is  a 
case  in  which,  although  there  is  no  asper- 
sion cast  on  the  character  of  the  mother, 
we  must  decline  to  grant  a  hobbeaa  corpus. 
But,  in  saying  that,  I  understand  that  an 
undertaking  has  been  given  by  those  who 
have  charge  of  the  child  that  she  shall  be 
educated  in  the  same  manner  as  hitherto, 
and  also  maintained  while  she  is  in  the 
institution,  and  I  think  that  such  an  under- 
taking ought  to  be  insisted  upon.  The 
appeal  must  therefore  be  dismissed. 

Smith,  L.J. — I  entirely  agree  with  the 
judgment  which  has  fallen  from  the 
Master  of  the  Bolls,  and  I  desire  to  adopt 
it  as  my  own.  There  is  one  matter  as  to 
which  1  will  add  a  few  words.  I  think, 
considering  the  age  of  this  girl,  who  is  on 
the  point  of  reaching  the  age  of  emancipa- 
tion, that  she  should  be  left  where  she  is. 
I  am  quite  sure  that  removing  her  from 
the  institution  for  the  few  months  that 
remain  would  disturb  her,  and  only  make 
a  vexatious  and  useless  break  in  her  life. 
I  have  no  doubt  that  she  would,  if  taken 
away,  most  certainly  return  there  after 
she  was  emancipated.  If  we  granted  the 
application,  I  do  not  think  we  should 
under  the  circumstances  of  this  case  be 
acting  for  the  true  welfare  of  the  child. 
Vol.  62.— Q.B. 
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using  the  word  "  welfare  "  in  the  largest 
sense  in  which  it  was  used  by  Lord  Justice 
Lindley  in  In  re  McGrath  Infanta  (5). 

Appeal  dismissed. 


Solicitors — H.  B.  Elton,  for  appellant; 
Wainwright  &  Co.  for  respondent. 


[IN  THE   COURT  OF  APPEAL.] 
Bankruptcy.  ^  t 

1893  >        *"*  ^^-^"^^"5    ^  P^^^ 

■pur        g  C        OFFICIAL  BECBIVER.* 

Bankruptcy — Receiving  Order — Rescis- 
sion— Consent  of  Petitioning  Creditor — 
Bankruptcy  Rules,  1890,  rule  13. 

Where  a  receiving  order  has  been  made 
against  a  debtor,  it  wiU  not  be  rescinded 
m^dy  upon  proof  that  the  petitioning  cre- 
ditor consents  to  the  rescission.  The  exercise 
of  the  jurisdiction  to  rescind  the  order  being 
a  matter  of  discretion,  the  Court  will  take 
into  consideration  the  whole  of  the  debtor*s 
conduct,  and  aU  the  circumstances  of  his 
insolvency. 

Appeal  by  the  official  receiver  from  an 
order  of  one  of  the  Begistrars  in  bank- 
ruptcy rescinding  a  receiving  order. 

A  bankruptcy  petition  having  been  pre- 
sented against  the  debtor,  J.  A.  Flatau, 
the  Begistrar  on  the  25th  of  February, 
1893,  made  a  receiving  order  against  him. 
The  debtor  did  not  appeal  against  the 
order,  but  subsequently  paid  the  petition- 
ing creditor's  debt  and  costs. 

On  the  3rd  of  March,  1893,  the  debtor 
applied  to  the  Begistrar  to  rescind  the 
receiving  order.  He  filed  no  affidavit  in 
support  of  the  application. 

Upon  the  hearing  the  official  receiver 
objected  to  the  order  being  rescinded,  but 
the  petitioning  creditor  consented.  The 
Begistrar  thereupon  made  an  order  re- 
scinding the  receiving  order  and  dismiss- 
ing the  petition. 

*  Coram  Lord  Esher,  M.B.,  Lopes,  L.J.,  and 
Smith,  L.J. 

4  D 
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In  re  Flatau;  ea  parte  Offimal  Beeewer,  App. 

The  Solidtar-Genercd  {Sir  J.  Eigby, 
Q.G.)  and  Muir  Mckck&nzie,  for  the  official 
receiver. — A  receiving  order  having  once 
been  made,  it  will  not  be  rescinded  merely 
because  the  petitioning  creditor  consents 
to  the  rescission.  Even  where  all  the  cre- 
ditors consent,  the  exercise  of  the  jurisdic- 
tion to  rescind  is  a  matter  of  discretion, 
and  the  Court  will  consider  all  the  circum- 
stances of  the  case — In  re  Hester  ;  ex  parte 
Hester  (1).  The  Registrar  thought  that 
the  present  case  came  within  the  principle 
laid  down  by  the  Court  in  Ex  parte  Brig- 
atocke ;  in  re  Brigatocke  (2),  but  in  that 
case  the  petitioning  creditor's  debt  and 
costs  had  been  tendered  before  the  receiv- 
ing order  was  made. 

The  Debtor  appeared  in  person. 

Lord  Esheb,  M.B. — In  this  case  a 
bankruptcy  petition  was  presented  against 
the  debtor.  When  the  petition  came  on 
for  hearing  there  was  a  dispute  as  to 
whether  the  circumstances  were  such  as 
to  authorise  the  Registrar  to  make  a 
receiving  order.  He  was  of  opinion  that 
they  were,  and  he  accordingly  made  the 
order.  How,  then,  did  the  matter  stand  % 
The  Registrar  had  made  a  receiving  order 
against  which  there  was  no  appeal.  He 
was  functus  officio  as  regards  the  making 
of  the  order.  All  that  could  then  be  done 
was  for  the  debtor  to  apply  to  rescind  the 
order,  assuming  it  to  have  been  rightly 
made.  In  malang  such  an  application  he 
would  come  under  the  rule  relating  to  the 
rescinding  of  a  receiving  order.  Then  he 
went  before  the  Registrar  with  an  appli- 
cation to  rescind  the  order,  which,  as  it 
then  stood,  was  a  good  and  valid  order. 
He  did  not  produce  any  affidavit,  but  he 
satisfied  the  Registrar  that  he  had  the 
consent  of  the  petitioning  creditor.  He 
had  paid  him  and  satisfied  him.  But 
there  were,  or  might  be,  other  creditors, 
and  they  were  not  present,  and  the  circum- 
stances were  not  known  to  the  Registrar. 
Could  the  Registrar  on  that  evidence  alone 
rescind  the  receiving  order,  without  going 
into  all  the  circumstances  of  the  debtor's 
insolvency — ^how  it  came  about,  what  had 
been  his  conduct  before  the   debts  were 

(1)  Law  Rep.  22  Q.B.  D.  632. 

(2)  46  Law  J.  Bep.  Bankr.  50;  Law  Rep. 
4  Oh.  D.  348. 


incurred,  what  had  been  his  conduct  aft«r 
they  were  incurred,  and  also  what  was 
the  position  of  things  at  the  timef    All 
those  were  matters  which  ought  to  have 
been  considered  if  the  order  could  not  be 
rescinded  merely  upon  the  consent  of  the 
petitioning  creditor.     Now  in  In  re  Heskr 
(1)  the  Court  laid  down  certain  rules  of 
conduct  in  regard  to  the  rescinding  of  a 
receiving  order,  pointing  out  that,  accord- 
ing to  the  intention  of  the  Bankruptcy 
Act,  there  should  be  a  fiill  and  carefol 
examination  of  all  the  circumstances  of 
the  case — ^not  only  of  the  existing  state  of 
things,  but  also  of  the  antecedent  conduct 
of  the  debtor — before  a  receiving  order  \& 
rescinded ;  and  it  was  held  that,  even  where 
all  the  creditors  agree  that  the  receiving 
order  shall  be  rescinded,  the   Court  will 
not  act  upon  that  alone,  but  will  make 
further  enquiries  of  the  most  extensive 
kind.     In  that  case  it  was  said  that  all 
the  creditors  had  assented  to  the  rescis- 
sion of  the  receiving  order,  and  that  many 
of  them   had  given  receipts  in  full  £0^ 
their  debts.     In  my  judgment  I  said,  *'  It 
is  not  pretended  that  he  has  paid  them  in 
full,  although  it  is  said  that  2^1  or  most  of 
them  have  signed  receipts  in  full.    If  cre- 
ditors, without  getting  paid  their  debts  in 
full,  choose  to  sign  receipts  in  full,  it  re- 
quires, to  my  mind,  a  good  deal  of  explana- 
tion how  it  was  that  they  came  to  do  sudi 
an  unbusinesslike  thing.     Such  conduct 
appears  to  me  a  badge  of  foUy."     That  is, 
in  other  words,  the  Court  will  not  allow 
creditors  to  commit  such  an  act  of  foUy, 
and  thereby  relieve  the  debtor.     Then  I 
said,  '^  The  cases  are  clear  that  the  Court 
is  not  abound  by  the  consent  of  all  the 
creditors.     Although  the  consent  of  all 
the  creditors  has  been  obtained,  the  Court 
will  still  consider  whether  what  they  have 
agreed  to  is  for  the  benefit  of  the  creditofs 
as  a  whole  " — that  is,  for  their  benefit 
although  they  have  consented.    The  Court 
will  protect  them  against  their  own  care- 
lessness and  folly.     Why?     Because  the 
CoTUTt  knows  perfectly  well  that  over  and 
over  again  creditors  are  quite  willing  to 
write  off  their  debts  as  bad,  and  let  the 
debtor  begin  again  and  incur  fresh  debts. 
The  Baulmiptcy  Act  does  not  intend  that 
creditors  shall  commit  such  folly.     I  went 
on  to  say,  "  The  Court  has  gone  still  fur- 
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In  re  Flestau  ;  ex  parte  Official  Receiver,  App. 
ther,  and  I  think  rightly  so,  and  has  said 
that,  under  the  present  Bankruptcy  Act, 
it  will  consider  not  only  whether  what  is 
proposed  is  for  the  benefit  of  the  creditors, 
but  also  whether  it  is  conducive  or  detri- 
mental to  commercial  morality  and  to  the 
interests  of  the  public  at  large ;  and  they 
will  take  into  consideration  the  position 
of  the  bankrupt  with  regard  to  his  cre- 
ditors, and  see  whether  what  is  proposed 
will  not  place  his  future  creditors,  who 
must  come  into  existence  immediately,  in 
a  position  of  imminent  danger/'  The 
meaning  of  that  is  that,  if  the  bankrupt 
has  behaved  in  an  unbusinesslike  way,  or 
worse,  even  although  his  present  creditors 
may  be  quite  satisfied  and  no  harm  can 
come  to  them,  yet,  if  he  has  so  acted  in 
business  as  to  make  it  likely  that  he  will 
do  again  to  other  creditors  what  he  has 
done  to  his  present  creditors,  the  Court 
will  not  allow  the  receiving  order  to  be 
rescinded.  All  this  has  to  be  considered 
even  although  all  the  present  creditors  are 
fully  satisfied  and  are  entirely  indemnified. 
How,  then,  can  it  be  right  to  sa^that 
on  the  consent  of  the  petitioning  ci^itor 
only,  there  being  other  creditors  in  exist- 
ence, and  the  Registrar  being  told  nothing 
about  them  or  about  the  previous  conduct 
of  the  debtor,  or  about  the  settlement 
which  he  has  made  or  is  about  to  make 
with  his  creditors,  the  receiving  order 
shall  be  rescinded)  The  learned  Regis- 
trar seems  to  have  thought  that  the  case 
was  an  exceptional  one,  and  that  he  could 
treat  it  as  if  the  petitioning  creditor's  debt 
had  been  paid  before  the  receiving  order 
was  made.  I  do  not  think  he  was  entitled 
to  treat  the  case  in  that  way.  As  there 
was  no  appeal  against  the  receiving  order 
which  he  had  made,  he,  as  well  as  everyone 
else,  was  bound  by  it.  He  was  fwnctus 
officio  with  regard  to  the  receiving  order, 
and  could  only  entertain  the  matter  as  a 
question  of  rescission  ;  and  then  he  would 
be  bound  by  the  rules  which  I  have  just 
stated,  and  must  make  all  the  enquiries 
which  I  have  referred  to.  I  think,  there- 
fore, that  this  receiving  order  cannot  be 
rescinded,  and  that  this  appeal  must  be 
allowed. 

LoPES,  It  J. — I  am  of  the  same  opinion. 
The  Registrar  seems  to  have  proceeded 
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upon  the  supposed  authority  of  Ex  parte 
Brigstocke  (2),  but  the  present  case  is 
distinguishable  from  that.  In  Ex  pa/rte 
Brigstocke  (2)  a  tender  of  the  petitioning 
creditor*s  debt  had  been  made  before  the 
adjudication,  but  in  the  present  case  the 
payment  was  made  after  the  receiving  order. 
I  think  the  payment  was  too  late.  There 
was  a  receiving  order  in  existence,  which 
could  only  be  got  rid  of  by  means  of  an 
appeal.  The  application  was  to  rescind 
the  order,  and  the  Registrar  rescinded  it ; 
but  I  think  he  was  wrong  in  so  doing. 
This  case  seems  to  me  to  &11  well  withm 
the  principle  of  In  re  Hester  (1).  In  that 
case  all  the  creditors  consented  to  the  re- 
scinding of  the  receiving  order ;  but  it  was 
held  that,  though  the  consent  of  all  the 
creditors  was  an  element  for  the  considera- 
tion of  the  Court,  it  was  not  in  any  way 
conclusive  as  to  the  right  of  the  debtor  to 
have  the  receiving  order  rescinded.  The 
Court  said  that  all  the  circumstances  of 
the  case  ought  to  be  regarded  before  the 
receiving  order  could  be  rescinded.  In 
the  present  case,  all  that  was  done  was 
to  obtain  the  consent  of  the  petitioning 
creditor;  there  was  nothing  further  of 
any  sort  or  kind.  Thei-e  was  no  con- 
sideration of  all  the  circumstances  of  the 
case  or  of  the  interests  of  the  general 
body  of  creditors.  There  was  not,  in  my 
opinion,  evidence  upon  which  the  Regis- 
trar was  entitled  to  rescind  the  receiving 
order. 

Smith,  L.J. — I  am  of  the  same  opinion. 
In  Ex  pa/rte  Brigstocke  (2)  the  receiving 
order  had  not  been  made,  and  the  debtor 
had  therefore  not  come  within  the  scope 
of  the  bankruptcy  law.  That  is  the 
dividing  line.  Here,  unfortunately  for 
the  debtor,  he  had  come  within  the  bank- 
ruptcy law,  and,  in  my  opinion,  for  the 
reasons  which  have  been  stated  by  the 
other  members  of  the  Court,  he  cannot 
get  rid  of  the  receiving  order  by  merely 
shewing  that  he  has  the  consent  of  the 
petitioning  creditor. 

Appeal  aUavoed, 

Solicitors — The  Solicitor  to  the  Board  of  Trade, 
for  official  receiver;  A.  J.  BenjamiD,  for 
debtor. 
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[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN   THE   COURT   OF  APPEAL.] 

1893.  \  THE  QUEEN  {pn  the  prosecution 
Feb.  27.  I  of  the  Euabon  Brick  and 
Mar.  3.  >  Terra  Cotta  Company)  v, 
June  26.  I      the  great  western  railway 

July    lO.J         COMPANY.* 

Railway  Company — Railway  let  down 
by  Owners  of  MineraU  working  Minerals 
— Obligation  of  Railway  Company  to  re- 
instate  Railway — Mandamus — Enabling 
Enacbnent — Greoit  Western  Railway  Act, 
1854  (17  <i&  18  Vict.  c.  ccxxii.),  s.  49— 
Great  Western  Railway  Act,  1889  (52  <t- 
53  Vict,  c,  cxxxix.),  s.  18. 

By  52  d&  53  Vict  c.  cxxxix.  the  Great 
Western  Railway  Company  obtained  power 
to  purchase  compulsorily  a  railway  which 
had  been  mcuie  privately  without  the  sanc- 
tion of  Parliament,  By  section  18  ^ 
maintenance  of  the  railway  in  qitestian 
and  the  sidings  and  workings  connected 
theretvith  were  thereby  sanctioned,  and  the 
railway  for  the  purposes  of  tolls,  rates,  and 
taxes,  and  for  all  other  purposes  whatso- 
ever, was  to  be  deem^ed  to  be  part  of  the 
Great  Western  Railway  system.  Under 
the  land  over  which  the  railway  ran  was 
a  valuable  deposit  of  day,  which  was  re- 
served to  the  owners  of  the  land  upon  the 
sale  of  the  land  to  the  railway  compa/ny. 
The  owners  gave  the  railway  company  notice, 
under  section  79  of  Vie  Railways  Clauses 
Consolidation  Act,  1845,  of  their  intention 
to  work  the  cUvy  lying  under  amd  within 
forty  yards  of  die  railway,  ajid,  the  railway 
eompcmy  not  halving  elected  to  purchase  it 
wndw  section  78,  they  proceeded  to  work  it 
(Mooording  to  the  usual  manner  of  v)orking 
in  the  district — namely,  by  open  quarrying, 
Therestdt  of  so  working  it  was  to  let  down  tJie 
railway.  The  railway  company  hamng  re- 
fused to  reinstate  the  railway,  the  owners  of 
the  day,  who  mainly  used  the  railway  for  the 
conveyance  over  it  of  the  day,  applied  for 
a  mandamtts  to  the  railway  company  to 
reinstate  it  so  that  it  might  be  a^vailable  for 
traffic  : — Held,  that  the  provisions  of  the 
Act  of  1889  being  merdy  enabling,  and 
not  imperative,  the  railway  company  were 

*  Coram^  Q.B. :  Lord  Coleridge,  C.J.,  and 
Gave,  J. ;  C.  A. :  Lord  Esher,  M.R.,  Bowen,  L.J., 
and  Kay,  L.J. 


U7ider  no  obligation  either  to  maintain  or 
to  reinstate  the  railway,  and  consequently  a 
mandamus  to  compd  them  to  reinstate  it 
could  not  be  granted. 

Argument  of  a  rule  nisi  calling  upon 
the  Great  Western  Bailway  Company  to 
shew  cause  why  a  writ  of  mandamus 
should  not  issue  directed  to  them  com- 
manding them  to  reinstate  and  lay  down 
again  the  Bryn-yr-Owen  branch  of  the 
Shrewsbury  and  Chester  Railway  of  the 
Great  Western  Railway  Company,  and 
keep  the  same  open  for  traffic  as  hereto- 
fore. 

The  facts,  which  are  stated  more  fully 
in  the  judgment  of  the  Divisional  Court, 
were  shortly  as  follows : 

In  1889,  the  applicants,  the  Ruabon 
Brick  and  Terra  Cotta  Company,  were 
the  owners  of  an  estate  at  Ruabon  which 
contained  a  deposit  of  clay  suitable  for 
the  purposes  of  their  undertaking.  On 
part  of  the  estate  was  a  railway  which 
had  been  made  by  private  persons  with- 
out the  sanction  of  Parliament.  This 
railway  had  been  leased  by  the  Ruabon 
Company  to  the  railway  company.  In 
1889  an  Act  of  Parliament  was  obtained 
by  the  railway  company  which  authorised 
them  to  purchase  the  railway  compul- 
sorily (1).     The  Act  also  inoorporated  the 

(1)  52  k  53  Vict.  c.  cxxxix.  s.  18:  "The 
maintenance  of  the  railways  hereinafter  men- 
tioned, as  shewn  upon  the  deposited  plans  and 
sections  relating  thereto,  and  the  sidings  sod 
works  connected  therewith  respectively  is  here- 
by sanctioned,  and  the  said  ikilways  shall  be 
deemed  to  have  been  lawfully  constmcted,  sod 
the  company  may  enter  upon,  take,  use,  and 
hold  snoh  of  the  lands  delineated  on  the  deposited 
plans  thereof  and  described  in  the  deposited 
books  of  reference  relating  thereto,  as  may  be 
required  for  the  purposes  of  the  said  railways. 
The  railwajTs  referred  to  in  this  section  are: 
(a)  A  railway  in  the  parishes  of  Roabon  and 
Wrexham,  in  the  county  of  Denbigh,  oommeno- 
ing  in  the  said  parish  of  Ruabon  by  a  junction 
with  the  Shrewsbury  and  Chester  Railway  of 
the  company, and  terminating  in  the  said  parish 
of  Wrexham  at  the  commencement  of  the  branch 
railway  to  the  Legacy  Colliery  by  a  junction 
with  that  branch.  .  .  .  And  the  said  railway  in 
the  parishes  of  Ruabon  and  Wrexham  shall,  for 
the  purposes  of  tolls,  rates,  and  charges,  and  for 
all  other  purposes  whatsoever,  be  deemed  to  be 
part  of  the  said  Shrewsbury  and  Chester  Bail- 
way.  .  .  ." 

17  &  18  Vict.  c.  ccxxii.  s.  49 :  *'  And  whereas 
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Lands  Clauses  and  Eailways  Clauses 
Consolidation  Acts  of  1845.  The  railway 
company  gave  the  Ruabon  Company 
notice  to  treat  for  the  land  only,  and  the 
award  under  which  the  purchase-money 
was  assessed  expressly  excluded  the  value 
of  the  clay  on  the  ground  that  it  was 
a  mineral  within  the  Railways  Clauses 
Consolidation  Act,  1845. 

In  January,  1892,  the  Ruabon  Com- 
pany gave  the  railway  company  notice, 
under  section  79  of  the  Railways  Clauses 
Consolidation  Act,  1845,  of  their  inten- 
tion to  work  the  clay  lying  under  and 
within  forty  yards  of  the  railway.  The 
usual  manner  of  working  the  clay  in  the 
district   was   by  quarrying    from   above, 

the  Great  Western  Railway  Company  are  now 
completing  the  communication  on  the  narrow 
gauge  between  the  railways  constmcted  on  that 
gange  north  of  Wolverhampton  and  the  London 
and  South-western  Railway  at  Basingstoke  so 
as  to  give  a  continuous  communication  on  the 
narrow  gauge  capable  of  being  worked  as  a 
double  line  of  railway  with  proper  sidings, 
and  with  proper  accommodations  and  conve- 
niences at  their  stations  between  the  several 
narrow-gauge  railways  which  do  or  shall  com- 
municate with  any  of  the  railways  of  the  Great 
Western  Railway  Company  between  the  points 
aforesaid;  and  it  is  expedient  to  ensure  that 
such  communication  as  aforesaid  shall  be  com- 
pleted within  a  reasonable  period,  and  that  the 
same  shall  be  hereafter  maintained  and  worked 
in  an  efficient  manner  so  as  to  secure  the  objects 
thereby  contemplated.  Be  it  enacted  that  the 
united  company  shall,  and  they  are  hereby  re- 
quired to,  complete  such  narrow-g^uge  com- 
munication, with  such  sidings,  accommodations, 
and  conveniences  as  aforesaid,  within  eighteen 
mont^  from  the  passing  of  this  Act,  and  shall 
at  all  reasonable  times  thereafter  maintain  and 
work  the  same  in  an  efficient  manner  to  the 
satisfaction  of  the  Board  of  Trade  with  narrow- 
gauge  engines  and  carriages  in  connection  with 
the  London  and  South- Western,  the  Birming- 
ham and  Chester^  and  other  railways  worked  on 
the  narrow  gauge;  and  shall  also  efficiently 
work  to  the  satisfaction  of  the  Board  of  Trade 
the  said  Birmingham  and  Chester  railways  so 
as  to  afford  the  utmost  facility  (both  as  to  lines 
and  other  accommodations  and  conveniences  as 
aforesaid)  for  the  development  of  the  narrow- 
gauge  traffic  thereon,  and  on  the  said  other 
railways  south  of  Wolverhampton  according  to 
the  provisions  of  the  Railway  and  Canal  Traffic 
Act,  1864,  and,  in  addition  to  the  provisions  of 
the  same  Act,  if  they  shall  fail  so  to  do,  it  shall 
be  competent  for  the  Board  of  Trade  to  require 
the  company  to  adopt  such  measures  for  giving 
full  effect  to  the  objects  of  this  enactment  as 
to  them  shall  seem  meet.  .  .  .' 
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after  first  removing  the  surface-soil  to 
prevent  its  mixing  with  the  clay.  The 
Buabon  Company  proceeded  to  work  in 
this  manner,  and  in  certain  proceedings 
between  them  and  the  railway  company, 
the  Court  of  Appeal  held  that  they  were 
entitled  to  enter  upon  the  sur£ice  of  the 
land  purchased  by  the  railway  company 
and  to  remove  the  ballast  in  order  to  get 
the  clay  from  above,  although  they  might 
in  so  doing  let  down  and  so  destroy  the 
railway — see  The  Ruabon  Brick  and  Terra 
Cotta  Company  v.  The  Great  Western  Bail- 
way  Company  (2).  The  effect  of  working 
the  clay  was  to  let  down  the  railway, 
which  was  mainly  used  by  the  Ruabon 
Company  for  the  purpose  of  sending  their 
goods  over  it.  The  railway  company  hav- 
ing refused  to  restore,  the  railway,  the 
Ruabon  Company  obtained  a  rule  nisi  for 
a  Trumdamus  to  compel  them  to  do  so. 

Cripps,  Q.C,  and  F,  B.  Moon  shewed 
cause. 

Littler^  Q.C,  and  F.  Dodd  in  support. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  (Lord  Cole- 
ridge, C.  J.,  and  Cave,  J.)  was,  on  June  26, 
delivered  by 

Lord  Coleridge,  C.J. — In  this  case 
the  application,  made  at  the  instance  of  a 
gentleman  who  represents .  the  Ruabon 
Brick  Company,  is  that  a  certain  day  be 
given  to  the  Great  Western  Railway  Com- 
pany to  shew  cause  why  a  writ  of  mowi- 
damv>8  should  not  issue  directed  to  them, 
commanding  them  to  reinstate  and  lay 
down  again  the  Bryn-yr-Owen  branch  of 
the  Shrewsbury  and  Chester  Railway  of 
the  said  railway  company,  and  also  to  keep 
the  same  open  for  public  traffic  as  hereto- 
fore. For  the  determination  of  the  point 
before  me,  the  earlier  history  of  these  two 
companies  is  immaterial,  but  it  amoimts 
to  this,  that  a  portion  of  the  line  in  ques- 
tion, after  divers  negotiations,  Acts  of 
Parliament,  and  changes,  became  part  of 
the  Great  Western  system,  and  has  been 
worked  by  the  company  for  a  number  of 
years  almost,  if  not  quite,  exclusively  as  a 
mineral  line.     The  land  on  which  it  runs 

(2)  62  Law  J.  Rep.  Chanc.  483 ;  Law  Rep. 
[1893]  I  Ch.  427. 
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was  conveyed  by  the  Ruabon  Brick  Com- 
pany to  the  Great  Wa^^tern  Eailway  Com- 
pany by  a  deed  of  the  30th  of  December, 
1890,  which  contained  the  following  re- 
servation :  "  Except  and  reserved  out  of 
the  assurance  hereby  made  the  mines  and 
minerals  under  the  said  hereditaments  and 
premises,  and  including  in  such  exception 
the  material  used  by  the  Ruabon  Com- 
pany and  referred  to  in  the  hereinbefore 
recited  award."  The  habendum  is  to  the 
Gr6at  Western  Railway  Company  in  fee- 
simple.  That  being  the  reservation,  there 
were  negotiations  for  the  purchase  of  the 
reserved  minerals,  which  came  to  nothing. 
What  followed  was  this.  The  Ruabon 
Company  gave  the  Great  Western  Rail- 
way Company  notice  that  they  meant  to 
work  the  clay  under  the  railway  unless 
the  railway  company  would  purchase  it. 
There  were  four  acres  and  they  asked 
200,000/.,  being  50,000/.  an  acre,  for  the 
clay  under  the  railway,  and  under  so 
much  beyond  the  railway  as  was  necessary 
for  the  sustentation  of  the  fabric  of  the 
railway.  The  Great  Western  Railway 
refused  to  buy,  and  no  terms  were  ever 
arrived  at.  Now,  undoubtedly,  this  line 
of  railway  is  very  convenient  to  the 
Ruabon  Company,  and  the  carriage  of 
minerals  along  it  is  very  important  for 
their  business ;  but  the  railway  company 
have  a  right  to  say  they  will  not  be  driven 
to  purchase.  On  the  other  hand,  the 
Ruabon  Company  have  a  perfect  right  to 
work  these  minerals.  They  have  done  so, 
and  the  result  has  been  to  throw  very 
considerable  difficulty  and  expense  upon 
the  railway  company.  First  of  all  the 
latter  tried  to  support  their  works  by 
great  baulks  of  timber  and  struts,  and 
succeeded,  in  a  manner,  in  supporting  the 
line  of  railway  in  that  way.  But  the 
Ruabon  Company  said  that  the  baulks 
and  struts  interfered  with  their  mining, 
particularly  as  they  had  to  be  moved 
from  time  to  time.  The  railway  company 
being  wrong  in  point  of  law,  because  they 
had  no  right  to  put  these  baulks  and  struts 
on  the  land  of  the  Ruabon  Company, 
have  discontinued  this  mode  of  support. 
In  the  result  the  line  is  unsafe  to  work, 
and  the  railway  company,  declining  to 
pay  200,000/.  for  the  four  acres,  and  b^ing 
refused    permission  to    support  it   with 


baulks,  say  they  shall  abandon  it.    THe 
question  is  whether  they  can  do  this ;  and 
the  mandamus  is  applied  for  with  the  dis- 
tinct intention  and   purpose  of  forcing 
them  to  keep  up  the  line.     The  Buabon 
Company  call  upon  the  Great  Western 
Railway  Company  to  make  the  line  safe, 
which  cannot  be  done  unless  the  latter 
buy  the  land ;  and — ^the  time  for  anything 
like  compulsory  purchase  having  passed— 
they  cannot    buy    the  land  except   for 
200,000/.     Rather    than    pay  this  they 
abandon  the  line.     I  am  of  opinion  that 
the  application  ought  not  to  succeed — ^not 
at  all  on  the  ground  that  mandaimuB  is 
not  the  proper  remedy,  for  it  is  clearly  in 
the  power  of  the  Court  to  issue  a  imn- 
damtiSj  but   upon  the  ground  that  the 
case  is  concluded  by  high  authority.    As 
to  mandamiM  being  the  proper  remedy,  I 
think  the  meaning  of  the  judgment  and 
the  argument  of  the  judgment  of  Lord 
Selbome  in  The  South-Eastern  EaUway 
Company  v.  Tlie  Raihvay  Commissioners 
and   the     Corporation    of  Hastings  (3) 
covers  it.     I  am  aware  it  is  not  exactly 
like  this  case,  but  it  appears  to  me  the 
expression  in  the  judgment  of  Lord  Sel- 
borne  covers   it.     At  p.    205   he  says: 
"  What,  then,  are  the  obligations  imposed 
upon  railway  companies  by  the  statute  f 
They  are  contained  in  the  2nd  schedule, 
and  are  (substantially)  three  in  number. 
First,  a  positive  obligation  to  afford,  ac- 
cording to  their  respective  powers,  all 
reasonable  £a£ilities  for  the  receiving  and 
forwarding  and  delivering  of  traffic  upon 
and  from  the  several  railways  and  canals 
belonging  to  or  worked    by  such  com- 
panies respectively,  and  for  the  return  of 
carriages,  trucks,  boats,  and  other  vehicles. 
*  Traffic '  (according  to  the  interpretation 
clause,    section   1)    includes   'passengers 
and  their  luggage,   and  goods,  aniTnaLs, 
and  other  things  conveyed  by  any  railway 
company.'      *  Railway '    includes    *  every 
station  of  or  belonging  to  such  railway 
used  for  the  purposes  of  public  traffic.' 
The  second  obligation  is  to  give  no  undue 
preferences;   the   third  to   do   whatever 
may  be  necessary  to  enable  the  oompan/s 
own  line,  and  any  other  line  connected 
with  or  having  a  terminus  near  it,  to  be 

(3)  50  Law  J.  Bep.  Q.B.  201;   Law  Bep. 
6  Q.B.  D.  586. 
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used  by  the  public  as  oontinuous  lines  of 
communication."  There  the  question 
being  whether  the  Railway  Commissioners 
had  power  to  order  certain  works,  the 
Court  determined  they  had  no  such 
power.  The  judgment  of  Lord  Selborne 
is  clear  upon  the  point  that  if  this  is  an 
obligation  upon  the  railway  company 
mandamfitia  is  the  proper  mode  of  enforc- 
ing it ;  the  railway  commissioners  cannot 
give  orders  for  particular  works  to  be 
done,  but  if  there  is  a  public  duty  the  pro- 
per way  of  enforcing  it  is  by  mandamus. 
Mandamtis,  therefore,  being  the  proper 
remedy,  the  question  is  whether  this  is  a 
case  in  which  it  ought  to  issue.  Formerly, 
and  before  the  famous  case  in  the  Ex- 
chequer Chamber  of  The  York  and  North 
MidUvnd  Eailtoay  Company  v.  Hie  Queen 
(4),  the  general  opinion  of  the  Courts  was 
that  if  a  railway  company  got  power  to 
make  a  line,  and  had  power  to  buy,  and 
did  buy,  and  took  steps  to  restrain  the 
owners  of  private  property  firom  the  use 
of  their  private  property,  there  lay  upon 
them  a  duty  enforceable  by  mandamus  to 
construct  the  works  which  Parliament  had 
empowered  them  to  construct.  But  that 
understanding  was  completely  put  an  end 
to,  and  the  former  law  upon  the  subject 
was,  if  not  overruled,  explained  away  by 
the  £ELmou8  judgment  of  Chief  Justice 
Jervis  in  the  case  I  have  mentioned,  the 
result  of  which  was  that  where  there 
are  enabling  powers,  they  are  enabling 
only.  They  are  not  compulsory  if  they 
merely  enable,  as  they  profess  to  do,  a 
railway  company  to  carry  on  its  line.  It 
is  not  bound  to  make  a  line  if  it  does  not 
choose  to,  although  it  has  obtained  powers 
to  make  it,  and  in  pari  ratione  it  is  not 
bound  to  work  a  line,  although  it  has 
obtained  powers  to  work  it  if  it  thinks  fit, 
unless  there  are  in  the  Act  of  Parliament 
mandatory  words.  The  broadest  distinc- 
tion is  drawn  in  that  case  between  the 
words  of  an  Act  of  Parliament  which  em- 
power a  company  to  do  a  thing,  and  the 
words  of  an  Act  which  compel  and  order 
a  company  to  do  it.  In  the  latter  caae,  of 
course,  the  company  must  obey.  In  the 
former  case  it  was  said  by  Chief  Justice 

(4)  1  B.  &  B.  178 ;  in  err.  ibid.  868;  22  Law 
J.  Rep.  Q.B.  41 ;  in  err.  ibid.  225. 
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Jervis,  with  the  assent  of  a  very  strong 
Court,  that  where  words  are  what  they 
purport  to  be,  merely  enabling,  and  do  not 
constitute  a  contract,  as  it  was  suggested 
they  did,  between  the  public  and  the  rail- 
way company,  they  cannot  be  interpreted 
into  an  order  by  Parliament  that  the 
company  should  do  the  work  which  Par- 
liament has  enabled  them  to  do.  That 
case  was  approved  of  in  the  House  of 
Lords,  and  particularly  by  Lord  Wensley- 
dale  (at  p.  526)  in  The  Edinburgh^  Perth^ 
and  Dundee  Railway  Company  v.  Philip 
(5).  These  two  cases  appear  to  me  in 
fairness  and  right  reason  to  be  against  the 
Ruabon  Company  here.  They  seem  to 
me  to  shew  that,  this  being  a  railway 
company,  governed  by  what  Chief  Justice 
Jervis  says  in  his  judgment  is  perhaps  the 
safest  of  all  motives — self-interest — it  is  for 
the  railway  company  to  determine  whether 
they  will  or  will  not  carry  out  a  particular 
line,  unless  they  are  actually  ordered  to 
do  so.  This  is  not  a  case  in  which  they 
are  ordered  to  do  so ;  it  is  a  case  in  which 
the  duty  is  attempted  to  be  put  upon 
them  from  the  circumstances  of  the  case, 
from  the  inconvenience  to  which  they 
subject  people  who  up  to  this  time  had 
the  use  of  their  railway.  I  think  these 
two  cases  fairly  looked  upon  decide  this 
point ;  they  decide  that  the  railway  com- 
pany has  a  right  if  it  think  fit  to  abandon 
the  working  of  this  particular  portion  of 
their  line,  and  the  Ruabon  Company  must 
carry  on  its  business  as  well  as  it  can. 
There  is  one  case,  however,  that  has 
given  me  some  trouble,  and  no  doubt  at 
first  sight  it  is  a  case  which  appears  to  be 
inconsistent  to  some  extent  with  the  two 
cases  to  which  I  have  referred.  It  is 
Pamaby  and  Others  v.  The  Lancaster 
Carnal  Company  (6).  There  the  circum- 
stances were  these.  There  was  a  canal, 
and  a  barge  or  vessel  of  some  kind  was 
sunk  in  it  and  obstructed  the  working  ot 
the  canal ;  and  there  was  a  mandamius  to 
clear  the  canal  by  taking  up  this  barge. 
The  canal  company  said  there  was  no 
duty  upon  them  to  take  it  up,  and  that 
the  boats  which  came  along  the  canal 
must  get  out  of  the  way  of  the  barge  as 

(6)  2  Macq.  514,  at  p.  526. 
(6)  11  Ad.  &  B.  223 ;  7  Law  J.  Rep.  Q.B. 
258; 
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best  they  could.  There  the  Court  of 
Queen's  Bench  in  effect  said,  with  great 
justice  and  good  sense,  "  We  do  not  say 
what  might  be  the  case  if  you  chose  to 
shut  the  canal  up,  but  we  say  this :  If 
you  choose  to  keep  the  canal  open  and 
offer  it  as  a  means  of  traffic  to  the  public, 
you  are  bound  to  keep  it  in  a  condition  in 
which  the  public  may  have  safe  and  ad- 
vantageous use  of  it,  and  as  long  as  you 
keep  up  that  canal  and  use  it  for  other 
purposes  you  must  make  it  so  safe  that 
persons  using  it  will  not  be  obstructed  by 
barges  and  so  forth  *'  (see  j  udgment  of  Lord 
Chief  Justice  Denman,  affirmed  by  the 
Exchequer  Chamber).  That  seems  to  me 
an  extremely  clear  decision,  and  one  quite 
apart  from  the  decisions  in  the  other  cases. 
In  the  two  cases  to  which  I  have  referred 
there  was  an  attempt  to  compel  the  com- 
pany to  make  a  line  which  they  had  not 
made — not  to  compel  them  when  the  line 
was  open,  and  when  they  were  using  it 
for  traffic,  to  make  the  use  of  it  for  traffic 
safe.  So  here,  in  the  present  case,  it 
seems  to  me  that  if  the  Great  Western 
Railway  Company  had  allowed  light 
traffic,  or  traffic  other  than  the  Ruabon 
traffic  to  go  along  it,  and  were  opening  it 
to  the  public  and  making  it  a  line  for 
general  traffic,  I  conceive  that  they 
would  be  within  the  authority  of  Famaby 
and  Ot/iera  v.  The  Lancaster  Canal  Com- 
pany (6),  and  that  this  mandamus  ought 
to  go.  The  &ct8,  however,  as  I  have  ex- 
plained, appear  to  me  to  be  different,  and 
to  distinguish  that  case  altogether  from 
the  case  before  me.  I  am  therefore  of 
opinion,  upon  the  authority  of  the  two 
cases  I  have  referred  to,  which  are  not  to 
my  mind  interfered  with  by  the  third, 
that  the  present  application  £a.ils,  and  the 
rule  nisi  for  mandmnus  must  be  dis- 
charged. 

The  Ruabon  Company  appealed. 

LiUler,  Q,C,,  and  F.  Dodd,  for  the  ap- 
pellants.— The  Ruabon  Company  are  en- 
titled to  work  the  minerals,  even  though 
the  consequence  of  so  doing  will  be  to  let 
down  the  railway.  There  is  an  obligation 
imposed  upon  the  railway  company  to 
maintain  the  railway  where  the  land  upon 
which  the  railway  is  made  has  been  taken 
under  compulsory  powers.    Under  section 


18  of  the  Great  Western  Railway  Act, 
1889  (52  k  53  Vict.  c.  cxxxix.),  this 
railway  is  to  be  deemed  to  be  part  of  the 
Shrewsbury  and  Chester  Railway  for  all 
purposes  whatsoever,  and  is  to  be  main- 
tained by  the  railway  company,  and  under 
section  49  of  the  Great  Western  Railway 
Act,  1854  (17  &  18  Vict.  c.  ccxxii.),  the  nar- 
row gauge  of  certain  portions  of  the  Great 
Western  Railway  system  is  to  be  com- 
pleted within  a  fixed  time,  and  at  all  rea- 
sonable times  thereafter  to  be  maintained 
and  worked  in  an  efficient  manner.  The 
effect  of  section  18  of  the  Act  of  1889  is 
to  make  the  provisions  of  section  49  of  the 
Act  of  1 854  applicable  to  this  line  of  railway, 
and  to  impose  an  obligation  on  the  railway 
company  to  maintain  it.  A  railway  when 
once  made  must  be  kept  up  for  ever,  even 
though  there  is  no  provision  in  the  private 
Act  under  which  it  was  made  to  that 
effect,  or  in  any  Act,  which  expressly 
provides  that  the  railway  company  must 
keep  it  open.  Upon  payment  of  tolls 
under  section  92  of  the  Railways  Clauses 
Consolidation  Act,  1845,  the  railway  is  to 
be  at  the  service  of  the  public.  It  is  a 
necessary  inference  from  the  Acts  that  the 
railway  when  once  made  must  be  main- 
tained, unless  the  Court  is  satisfied  that 
there  is  some  good  reason  for  not  fulfilling 
the  obligation  to  do  so,  such  as  want  of 
funds.  There  is  a  distinction  between  the 
obligation  to  make  a  railway  and  the  obli- 
gation to  maintain  it  when  once  made; 
but  even  if  a  mandamus  will  not  be  issued 
in  the  first  case,  the  Court  can  order  one 
to  issue  to  restore  or  reinstate  a  railway 
which  has  once  been  made.  If  the  railway 
company  de.sired  to  abandon  the  railway 
an  application  for  that  purpose  should 
have  been  made  under  the  Abandonments 
Acts  of  1850  and  1867. 

{The  York  and  North  Midland  Bailway 
Company  v.  The  Queen  (4),  The  King  v. 
The  Severn  and  Wye  RaUtoay  Compaq 
(7),  and  TJie  Scottish  NoHhrEastem  Rail' 
way  Company  v.  Stewart  (8)  were  also 
cited.] 

Cripps,  Q.C.,  and  E,  R.  Moon  (with 
them  Sir  R.  E.  Webster,  Q.C.),  for  the 
railway  company,  were  not  called  upon. 

(7)  2  B.  Jc  A.  646. 

(8)  3  Macq.  H.L.  Gas.  382. 
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Lord  Esheb,  M.B. — It  seems  to  me 
that  this  is  a  perfectly  clear  case.  The 
railway  company  had  power  to  make  the 
railway — ^that  was  given  to  them  by 
statute;  and  also  by  statute  they  have 
power  to  do  all  that  is  necessary  for  the 
maintenance  of  the  railway.  By  an  Act 
passed  in  1889  the  railway  company  ob- 
tained power  to  purchase  not  only  the 
surface  of  the  land  belonging  to  the 
appellants,  or  so  much  of  the  land  as  was 
necessary  to  carry  the  railway,  but  also 
the  minerals  under  the  land.  The  appel- 
lants and  the  railway  company  negotiated 
together  for  the  purchase  of  the  minerals ; 
it  is  immaterial  what  price  was  asked  or 
offered,  because  the  negotiations  fisdled.  The 
railway  company  were  given  the  power, 
if  they  pleased,  to  take  the  land  compul- 
sorily,  but  without  taking  the  minerals ; 
and  they  took  the  land  only.  There  was 
a  dispute  as  to  whether  what  was  under 
the  sur&ce  was  mineral  or  not,  and  in  the 
result  it  was  determined  that  it  was 
mineral.  It  has  also  been  determined 
in  The  Rmahon  Brick  cmd  Terra  Gotta 
Company  v.  The  GreaX,  Western  RaUway 
C&mpcmy  (2)  that  when  a  railway  company 
purchase  land  without  purchasing  the 
minerals  the  owners  of  the  minerals  are 
under  no  obligation  to  leave  part  of  the 
minerals  as  a  support  to  the  railway,  but 
may  take  it  away.  That  is  a  power  to  the 
exercise  of  which  a  railway  company  must 
submit.  If  the  owners  of  the  minerals 
take  away  all  the  minerals,  and  thereby 
leave  insufficient  support  to  the  railway, 
the  railway  company  cannot  maintain  any 
action  or  legal  complaint  against  the 
owners.  That  is  what  was  done  here  by 
the  appellants;  they  took  away  all  the 
minerals  from  imder  the  railway,  as  they 
had  a  right  to  do,  but  the  result  of  that 
was  to  leave  the  railway  without  any 
support.  All  the  land  under  the  railway, 
except  such  of  it  as  might  properly  be 
called  the  surface,  and  which  was  not 
originally  purchased  by  the  railway  com- 
pany, belonged  to  the  appellants,  who  took 
the  minerals  out  of  that  land.  The  raUway 
company,  desiring  to  carry  on  their  rail- 
way, attempted  to  support  their  railway, 
but  could  not  do  so  without  putting  their 
supports  into  the  land  which  still  belonged 
to  the  appellants.  Thereupon  the  appel- 
VoL.  62.— Q.B. 
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lants,  who  also  wanted  the  railway  kept 
up,  said,  as  they  had  a  right  to  say, 
that  the  railway  company  should  not 
put  the  only  supports  which  would 
hold  the  railway  up  into  the  appellants' 
land  without  buying  the  land  from  them. 
The  railway  company  cannot  complain 
of  that.  The  circumstances  with  re- 
gard to  the  railway  are  these :  the  rail- 
way company  cannot,  on  their  own  view, 
support  the  railway  except  at  great  ex- 
pense, and,  as  it  would  not  be  worth  their 
while  to  work  it,  they  say  they  will  give 
it  up  altogether.  The  appellants  thereupon 
come  to  the  Court  and  ask  for  a  mcmdamvue 
to  compel  the  railway  company  to  reinstate 
the  railway,  but  what  they  really  mean  is 
to  compel  the  railway  company  to  reinstate 
and  maintain  the  railway.  Let  us  see 
whether  they  have  any  legal  right  to 
compel  the  railway  company  to  reinstate 
and  restore  and  maintain  the  railway. 
It  was  for  some  time  thought  that  the 
mere  fact  of  a  railway  company  obtaining 
statutory  power  to  take  land  compulsorily, 
although  the  full  value  of  the  land  was 
paid,  was  to  impose  an  obligation  upon 
them  to  make  the  railway — that  that 
statutory  power  of  necessity  imposed  an 
obligation  upon  them  to  make  the  railway. 
But  in  The  York  and  North  Midland 
RaUway  Compcmy  v.  The  Queen  (4)  that 
argument  was  fully  examined  by  Mr. 
Justice  Erie,  who  gave  a  judgment  to 
which  there  is  no  possible  valid  answer. 
He  pointed  out  this  :  It  is  said  that  the 
people  are  compelled  to  make  the  railway; 
but  how  can  they  be  compelled)  OrJy 
by  Act  of  Parliament.  Therefore,  one 
must  look  at  the  Act  to  see  whether  there 
are  words  of  compulsion ;  but  if  enabling 
words  only  are  there  to  be  found,  then 
they  are  not  words  of  compulsion  accord- 
ing to  the  ordinary  construction  of  the 
English  language;  and  therefore,  if  the 
Act  only  empowers  people  to  do  things, 
then  it  does  not  thereby,  by  necessaiy 
implication,  compel  them  to  do  those 
things.  Mr.  Justice  Erie  said  that  if 
you  find  in  an  Act  of  Parliament  which 
constitutes  a  railway  company,  with  power 
to  make  a  railway,  compulsory  words 
compelling  them  to  make  the  railway,  then, 
when  they  accept  the  Act  of  Parliament, 
from  that  moment  they  are  compellable  to 
4  B 
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make  the  railway,  and  this  does  not  depend 
upon  whether  they  have  taken  the  land 
or  not.  The  moment  the  Act  of  Parlia- 
ment is  passed  and  they  have  accepted  it, 
they  are  compelled  to  make  the  railway ; 
but  if  you  find  only  enabling  words  there 
is  no  compulsion  by  enactment.  It  was 
argued  in  that  case  that  by  reason  of  the 
general  Act  there  was  compulsion,  but 
Mr.  Justice  Erie  had  the  Act  itself  before 
him,  and  he  was  of  opinion  that  it  con- 
tained no  words  of  compulsion,  but  only 
enabling  words.  That  Act  related  to  the 
making  of  the  railway.  Then  he  said  it 
was  argued  that  by  something  which 
happened  after  the  passing  of  the  Act, 
those  woi-ds  which  were  only  enabling  in 
the  Act  had  become  compulsory.  What 
were  the  facts  which  were  suggested  to 
himi  Not  only  that  the  people  had 
power  to  take  the  land,  but  also  that 
they  had  taken  the  land,  and  that  many 
other  acts  were  done  by  them.  But  his 
answer  to  the  whole  argument  is  this: 
take  those  acts ;  without  the  Act  of  Parlia- 
ment do  they  contain  an  obligation,  because 
you  have  done  those  acts,  to  go  on  and 
do  something  else)  He  says  that  the 
common  law  does  not  say  so.  Therefore 
if  you  say  that  the  doing  of  those  acts 
turned  the  permissive  words  in  the  Act 
of  Parliament  into  compulsory  words, 
you  must  find  that  enactment  in  the 
statute  ;  and  if  you  do  not  find  it  there, 
then  the  doing  of  the  act  afterwards  can- 
not make  it  compulsory  that  they  should 
go  on  and  do  something  else.  That  was 
the  judgment  of  Mr.  Justice  Erie ;  it 
waa  dissented  from  by  Lord  Campbell 
and  Mr.  Justice  Crompton,  I  think, 
upon  the  application  by  them  of  a  judg- 
ment of  Lord  Eldon's,  which  said  that 
there  was  an  implied  contract  in  the 
matter.  When  the  case,  however,  went 
to  the  Exchequer  Chamber,  the  judgment 
given  by  Chief  Justice  Jervis  begins  by 
saying,  "  We  have  cai'efully  considered 
this  case ;  and,  having  eicamined  the  autho- 
rities cited  and  the  statutes,  are  of  opinion 
that  my  bix>ther  Erie  was  right  in  the 
view  which  he  took  of  it.'*  The  Court  of 
Exchequer  Chamber,  therefore,  adopted 
the  judgment  of  Mr.  Justice  Erie,  and  I 
can  see  no  answer  to  that  judgment  or 
the  reasoning  of  it.     But  the  matter  goes 


further,  because  the  judgment  of  Chief 
Justice  Jervis,  adopting  the  judgment  of 
Mr.  Justice  Erie,  was  also  adopted  by 
the  House  of  Lords  in  The  Scottish  North- 
Eastern  Raikoay  Company  v.  Steuxai  (8). 
There  is,  therefore,  authority  upon  the 
question  which  leaves  the  judgment  of 
Mr.  Justice  Erie  as  the  guiding  judgment 
and  the  proper  reasoning  upon  which  the 
present  case  ought  to  be  determined. 
Therefore,  unless  one  can  find  in  this  par- 
ticular case  what  was  there  required,  the 
enactment  here  is  enabling  only,  and  not 
compulsory.  It  was  said  that  that  was 
merely  a  decision  as  to  the  making  of  a 
railway.  The  reasoning  of  Mr.  Justice 
Erie,  however,  is  equally  applicable  to  the 
case  of  reinstating  and  restoring  a  railway. 
It  cannot  reasonably  be  argued  that  al- 
though the  railway  company  cannot  be 
compelled  to  make  the  railway,  yet  if  it 
has  once  been  made,  by  the  very  words  of 
the  same  statute  which  does  not  compel 
them  to  make  it,  they  are  compelled  to 
reinstate  and  restore  it.  It  is  only  ne- 
cessary to  state  the  proposition  to  shew 
what  an  impossible  one  it  is  to  adopt. 
The  same  reasoning  applies  to  "  main- 
taining'*  the  railway.  If  there  are  no 
words  which  compel  a  railway  company 
to  maintain  a  railway,  how  can  any  act 
done  by  them  afterwu^ds — such  as  having 
made  a  railway— oblige  them  to  maintain 
it  %  Cases  have  been  cited  to  us  in  which 
the  Court  has  said  that  a  railway  com- 
pany can  be  obliged  to  maintain  a  rail- 
way, but  the  moment  they  are  examined 
the  explanation  is  supplied.  So  long  as  a 
railway  company  choose  to  have  a  railway, 
and  to  use  it  and  enforce  their  rights  wiih 
regard  to  it  as  a  railway,  and  obtain  profit 
by  using  it  as  a  railway,  they  must  main- 
tain it  in  proper  repair.  The  statutes  go 
further,  and  say  that  so  long  as  they  use 
it  as  a  railway  they  are  not  to  give  advan- 
tage to  one  class  of  traffic  over  another, 
or  to  one  class  of  persons  over  another, 
but  must  give  reasonable  &cilitie8.  Those 
are  matters  relating  to  a  railway  so  long 
as  it  is  used  as  a  railway.  It  does  not 
follow  from  that  that  a  railway  company 
may  not  cease  to  use  it  as  a  railway ;  and 
even  where  they  are  bound  to  maintain 
it  in  a  reasonable  state  where  it  is  u^ 
as  a  railway,  the  Court  of  Chancery  wiU 
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not  issue  a  mandcmitt8y  even  though  it  is 
used  as  a  railway,  and  is  not  as  it  ought 
to  be ;  but  will  say  that  the  Court  cannot 
enforce  the  right  to  have  it  properly 
maintained  while  it  is  in  use  by  manda- 
fnM8,  because  the  Court  cannot  see  how  to 
•effectually  enforce  it.  The  Court  therefore 
leaves  the  complainants  to  their  other 
remedies,  which  do  not  include  that  of 
mandamits.  The  decisions  are  to  this 
effect — that  although  the  railway  is  in 
fiuch  a  state  that  the  railway  company  are 
bound  to  maintain  it — that  is  to  say, 
that  although  the  company  are  using 
it  and  allowing  the  public  to  use  it 
and  to  pay  for  the  use  of  it,  and  although 
they  are  neglecting  their  duty,  yet  the 
Court  of  Chancery  will  not  issue  the 
mandcmius.  That,  however,  does  not 
shew  that  the  railway  company  are  bound 
to  keep  the  railway  as  a  raflway,  what- 
ever the  circumstances  may  be ;  they  may 
give  it  up  altogether,  but  if  they  use  it, 
they  must  use  it  properly ;  if  they  do  not 
want  to  use  it,  they  may  leave  it  alone. 
Those  are  the  decisions  which  seem  to  me 
to  be  beyond  all  doubt  and  to  govern  this 
case.  The  case  of  Pamaby  v.  The  Lan- 
caster CaiuhL  Compam,y  (6)  does  not  really 
affect  the  present  case.  There  the  action 
was  for  negligence  against  the  owners  of  a 
«anal  for  not  removing  a  barge  which  had 
been  sunk  in  the  canal.  The  owners 
there  were  using  the  canal ;  they  were 
allowing  the  public  to  use  it,  and  in  par- 
ticular, the  plaintiffs  in  that  case  were 
charged  rates  for  using  the  canal,  and  the 
defendants  left  an  obstruction  in  the  canal 
by  reason  of  which  obstruction  the  plain- 
tiffs' barge,  without  any  negligence  on 
their  part,  was  injured.  That  was  a 
very  different  case  from  the  present  one. 
The  action  was  an  ordinary  common-law 
action,  and  the  case  can  be  no  autho- 
rity either  with  regard  to  the  obligation 
to  keep  the  canal  open  if  the  owners  did 
not  choose  to  do  so,  or  upon  the  question 
which  arises  here,  whether  a  mandamus 
should  issue.  I  am  of  opinion  that  the 
decision  of  the  Court  below  was  perfectly 
right.  This  case  must  be  decided  upon 
the  reasoning  of  the  judgment  of  Mr. 
Justice  Erie,  which  was  supported  by  the 
Court  of  Exchequer  Chamber  and  the 
House  of  Lords.     That  reasoning  applies 
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to  this  case  as  much  as  it  did  to  that 
case,  and  this  appeal  must  therefore  be 
dismissed. 

BowEN,  L.J. — I  am  entirely  of  the  same 
opinion.  I  consider  this  case  is  free  from 
all  doubt.  The  applicants  have,  in  the 
exercise  of  their  rights,  taken  minerals 
which  belonged  to  them,  and,  in  so  doing, 
have  let  down  the  line  of  railway.  Having 
done  that,  they  ask  for  a  mandoflimLS  to 
compel  the  railway  company  to  put  their 
line  up  again  and  to  maintain  it.  It  is 
obvious  that  an  application  for  a  mandor 
mus  can  only  be  supported  by  shewing 
that  there  is  a  duty  on  the  part  of  the 
railway  company  to  put  ba<i  the  line 
after  the  applicants  themselves  have 
knocked  it  down.  Where  is  the  duty  to 
be  found  I  There  are  statutes  which  en- 
abled this  line  to  be  made  and  maintained, 
but  where  is  there  to  be  found  in  any  of 
those  statutes  an  obligation  imposed  upon 
the  railway  company  to  make  or  to  main- 
tain their  line  %  It  is  admitted  that  it  is 
not  to  be  found  in  the  private  Act.  It  is 
admitted  that  it  is  not  in  the  public  Act 
in  express  words,  but  it  is  suggested  that 
the  subject-matter  with  which  we  are 
dealing  renders  it  necessary  to  put  a  con- 
struction by  implication  upon  the  statute. 
A  passage  was  read  irom  a  judgment  which 
went  upon  the  lines  that  there  was  to  be 
extracted  from  these  permissive  enact- 
ments about  railways  an  obligation  on  the 
railway  company  to  do  that  which  the 
Legislature  appear  only  to  enable  them 
to  do.  But  the  moment  the  case  dted 
was  looked  at  it  was  found  to  belong  to 
the  old  and  extinct  archaic  class  of  cases 
which  began  in  Lord  Eldon's  time  and 
continued  down  to  the  judgment  of  Mr. 
Justice  Erie  in  The  York  and  North 
Midkmd  Railway  Company  v.  The  Qiteen 
(4).  The  old  and  archaic  view,  that  by 
virtue  of  what  was  supposed  to  be  some 
sort  of  quasi-contract  between  the  public 
— who  are  supposed  to  be  incapable  of 
contracting — and  the  railway  company  an 
obligation,  not  contractual,  was  supposed 
to  be  imposed  upon  the  railway  company 
— that  old  doctrine,  which  depended  upon 
what  may  be  called  the  patriarchal  view  of 
the  Judges  as  to  what  ought  to  be  done  by 
railway  companies,  was  exploded  long  ago, 
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and  in  particular  in  the  well-known  judg- 
ment of  Mr.  Justice  Erie  in  The  York  and 
North  Midland,  Railway  Company  v.  The 
Queen  (4).  But  although  Mr.  Justice 
Erie  was  overruled  by  Lord  Campbell  and 
Mr.  Justice  Crompton,  the  Court  of  Ex- 
chequer Chamber  affirmed  his  judgment, 
and  re-stated  his  careful,  elaborate,  and 
unatiswerable  argument.  The  truth  is, 
that  when  a  statute  confers  powers  upon 
a  public  body  there  may  be  duties  which 
arise  out  of  the  powers  when  they  are 
exercised,  but  the  mere  £Bu;t  that  such 
powers  are  conferred  involves  no  implica- 
tion, when  the  statute  is  silent  upon  the 
point,  that  the  powers  must  be  exercised. 
Permissive  words  are  not  compulsory.  That 
is  the  root  of  the  decision  of  the  Ex- 
chequer Chamber  in  The  York  and  North 
Midland  Railway  Company  v.  The  Queen 
(4)  and  of  the  House  of  Lords  in  The 
Scottish  North-Eastern  Railway  Company 
V.  Stewart  (8),  where  the  history  of  the 
matter  is  summed  up  as  cleaHy  and  em- 
phatically as  it  can  be  in  the  judgment 
of  Lord  Wensleydale,  as  follows  :  "  It  was 
at  one  time  supposed  in  England,  cub  it 
seems  to  have  been  thought  in  Scotland, 
that  permissive  powers  given  by  an  Act  of 
Parliament  to  a  company  were  obligatory 
upon  them.  The  case  of  The  EdirSmrgh^ 
Perthy  amd  Dundee  Railway  Company  v. 
Philip  (5)  in  Scotland,  and  that  of  The 
York  and  North  Midland  Railway  Com- 
pcmy  V.  The  Queen  (4)  in  1852  in  England, 
so  decided.  This  latter  case,  however, 
was  reversed  in  1853  in  the  Exchequer 
Chamber,  and  the  former  in  this  House 
in  the  year  1857."  Now,  that  is  the 
highest  possible  affirmation  that  can  be 
given  by  an  English  tribunal  to  the 
judgment  of  Chief  Justice  Jervis  and  to 
the  reasoning  therein  contained.  How  do 
the  applicants  here  seek  to  make  out  the 
duty  of  the  railway  company  under  the 
statute  to  reinstate  1  It  must  be  admitted, 
after  the  decisions  in  the  House  of  Lords 
and  in  the  Exchequer  Chamber,  that  there 
is  no  obligation  on  the  railway  company 
to  make  the  line.  The  applicants  can 
only  get  the  obligation  to  reinstate,  if  at 
all,  out  of  a  supposed  obligation  to  main- 
tain the  line  a^r  it  is  once  made.  They 
cannot  ask  for  a  mandamus  directing  the 
railway  company  to  maintain  the  line ;  but 


they  say  that  if  there  is  an  obligation  to 
maintain  it,  that  involves  an  obligation  to 
reinstate  it  if  it  is  destroyed.     No  doabt 
if  there  were  an  obligation  to  maintain 
there  would  be  an  obligation  to  reinstate, 
but  in  order  to  get  the  duty  to  reinstate 
one  must  find  the  duty  to  maintaiu.    It 
is  said  that  the  duty  to  maintain  is  to  be 
found  in  the  fact  that  the  line  has  been 
made,  and  for  that  purpose  an  old  case, 
which  seems  to  be  misreported — The  King 
V.  The  Severn  and  Wye  Railway  Company 
(7) — ^was  cited.     There  a  mandamus^ 
issue  to  reinstate  the  line,  Chief  Justice 
Abbott  pointing  out  that  he  would  grant 
a  mandamus  to  reinstate,  but  not  to  main- 
tain it.     But  upon  what  ground  ?    When 
49  (Jeo.  3.  c.  clix.  s.  1 — the  provisions  of 
which  are  not  correctly  transcribed  in  the 
report — ^is  looked  at,  it  will  be  found  that 
an  express  obligation  was  imposed  upon 
the  railway  company  to  complete    and 
maintain.     The  provision  is  that  the  rail- 
way company  "  shall,  and  they  are  hereby 
authorised  and  empowered  to  make,  com- 
plete, and  maintain  "  the  railway.     That 
authority,  therefore,  does  not  prove  ihe 
proposition  for  which  it  was  cited.     It 
does  not  prove  that  a  railway  when  once 
made  shall  be  maintained  for  ever.    It 
only  proves  that  when  a  statute  says  that 
a  railway  company  shall  maintain  it,  there 
being  an  obligation  upon  them  to  do  so, 
that  obligation  necessarily  involving  an 
obligation  to  reinstate,  there  the  manda- 
mus to  reinstate  will  go.     In  the  present 
case  no  sort  of  obligation  to  maintain  is 
to  be  found  either  in  the  section  or  in  the 
statute.     The  duty  must  be  somewhere. 
It  ia  not  in  the  statute.    What  has  been 
done  since  the  statute  was  passed  finom 
which  the  duty  to  maintain  can  be  im- 
plied 9     It  cannot  be  suggested,  when  a 
statute  says  that  the  work  is  to  be  exe- 
cuted, that  that  involves  the  necessity  that 
it  is  to  be  maintained  for  ever  by  the  persons 
who  execute  it.    If  th0  Act  of  Parliament 
intended  that  it  should   be   maintained 
for  ever  by  the  persons  making  it,  nothing 
would  have  been  easier  than  to  have  said 
so.     Many  Acts  of  Parliament  do  say  so, 
£UQd  if  an  Act  does  not  say  so  it  is  because 
it  was  not  intended  to  do  so.     It  is  not 
to  be  supposed  that  the    obligation  to 
make,  if  it  exists,  also  involves  ti^e  obliga- 
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tion  to  maintam.  It  was  admitted  on 
behalf  of  the  appellants  that  there  was 
no  obligation  to  inake  the  railway,  and  the 
obligation  to  maintain  can  only  be  ex- 
tracted from  the  misconceived  notion  that 
when  a  power  has  once  been  exercised  there 
is  a  compulsory  duty  to  go  on  exercising  it ; 
but  that  is  what  the  House  of  Lords  and 
the  Exchequer  Chamber  pointed  out  was 
not  so.  The  class  of  cases  to  which  allu- 
sion was  made  in  Famaby  v.  The  Lan- 
caster Canal  Company  (6),  and  the  illus- 
tration of  the  railway  bridge  given  in  the 
judgment  of  Chief  Justice  Jervis  in  The 
York  and  North  Midlamd  Railway  Com- 
pany  v.  The  Queen  (4),  belong  to  a  totally 
different  category  of  instances.  If  some- 
thing is  done,  the  leaving  of  which  incom- 
plete involves  injury  to  the  pubhc  or  an 
individual,  it  is  a  public  or  private  nui- 
sance. To  build  one  arch  only  of  a  bridge 
over  a  river,  and  not  to  complete  the 
bridge,  would  be  to  obstruct  the  naviga- 
tion of  the  river  without  the  only  justifi- 
cation which  the  Act  of  Parliament  must 
furnish  for  completing  the  whole  of  the 
bridge.  In  the  same  way,  if  a  railway  is 
made  which  is  unsafe,  and  the  pubhc  are 
invited  to  travel  upon  it,  it  is  a  public 
nuisance ;  and  it  may  well  be  that  to  leave 
incomplete  that,  the  completion  of  which 
is  the  only  justification  under  the  statute 
for  doing  it  at  all,  is  actionable.  That, 
however,  is  very  far  from  shewing  that  a 
railway  company  who  have  once  made  a 
railway  may  not  abandon  it  because  they 
find  it  inconvenient  to  continue  it,  and  in 
such  abandonment  doing  that  which  is  no 
nuisance  whatsoever  either  to  the  public 
or  to  a  private  individual.  Such  an  act 
cannot  be  made  the  subject-matter  of  com- 
plaint. Upon  these  grounds  I  am  of 
opinion  that  the  appeal  must  fitil. 

EL«lY,  L.J, — This  case  comes  before  us 
in  a  very  peculiar  way.  The  Ruabon 
Company  were  the  owners  of  the  minerals 
under  this  line  of  railway  which  the  com- 
pany, who  had  taken  over  a  railway  under 
an  Ajct  of  Parliament  to  which  I  will  pre- 
sently refer,  had  not  chosen  to  buy.  The 
Ruabon  Company  consequently  remained 
the  absolute  owners  of  those  minerals,  and 
they  had  the  right  to  work  those  minerals 
if  they  thought  fit,  and  were  not  boimd 
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in  getting  and  working  those  minerals  to 
leave  any  support  for  the  railway.  The 
Act  of  Parliament  provides  the  mode  by 
which  the  railway  company  can,  if  they 
please,  after  notice  that  the  owner  of  the 
minerals  is  going  to  work  them,  by  counter- 
notice  entitle  themselves  to  purchase  those 
minerals  and  to  have  the  price  fixed  by 
arbitration.  The  railway  company  did 
not  choose  to  do  that.  Accordingly  the 
Buabon  Company  went  on  and  worked 
the  minerals,  and  in  so  doing  let  down 
the  railway.  Then  the  very  company 
who,  by  working  the  minerals,  had  de- 
stroyed the  railway,  come  to  the  Court 
and  ask  for  a  mandamvs  to  compel  the 
railway  company  to  reinstate  the  railway, 
upon  the  ground  that  when  the  railway 
was  in  working  condition  it  was  very  useful 
to  the  Ruabon  Company,  and  was  a  great 
advantage  to  them,  beoiuse  it  enabled 
them  to  carry  their  minerals  across  it.  A 
case  put  in  that  way  requires  very  careful 
consideration.  How  do  they  make  out 
their  right  to  a  mandamue  to  compel  the 
railway  company  to  reinstate  the  railway  % 
First,  it  is  said  there  was  a  duty  to  do 
that  under  the  Act  of  Parliament.  That 
Act  stands  in  this  way.  The  railway 
with  which  we  now  have  to  deal  was  made 
not  by  the  railway  company,  but  by  private 
persons  some  time  ago,  and  in  1889  the 
Great  Western  Railway  Company,  by  an 
Act  which  received  the  Royal  assent  on 
the  12th  of  August,  1889,  obtained  power 
to  take  over  this  line  of  railway.  The  Act 
itself  is  peculiarly  framed.  There  is  no- 
thing in  the  preamble  which  is  at  all  like 
the  usual  words  to  be  found  in  railway 
Acts  referring  to  the  importance  of  making 
or  maintaining  the  railway  for  the  benefit 
of  the  public,  but  by  section  18  it  is  pro- 
vided that  "  the  maintenance  of  the  rail- 
ways next  hereinafter  mentioned  as  shewn 
upon  the  deposited  plans  and  sections  re- 
lating thereto,  and  the  sidings  and  work- 
ings connected  therewith  respectively,  is 
hereby  sanctioned."  That  is  all ;  and  then 
in  the  latter  part  of  the  section,  "  and  the 
said  railway  in  the  parishes  of  Ruabon  and 
"Wrexham  is  for  the  purpose  of  tolls,  rates 
and  taxes,  and  for  all  other  purposes  what- 
soever to  be  deemed  to  be  part  of  the  said 
Shrewsbury  and  Chester  Railway."  So 
fiir  there  are  no  imperative  words  as  to 
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making  or  maintaining,  or  reinstating  the 
railway.  But  then  there  was  an  Act  of 
Parliament  pcissed  a  great  many  years  ago 
— ^namely,  in  1854 — section  49  of  which 
contains  these  words :  "  Whereas  the  Great 
Western  Eailway  Company  are  now  com- 
pleting the  communication  on  the  narrow 
gauge  between  the  railways  constructed 
on  that  gauge  north  of  Wolverhampton 
and  the  London  and  South- Western  Rail- 
way at  Basingstoke,  so  as  to  give  a  con- 
tinuous communication  on  the  narrow 
gauge  capable  of  being  worked  as  a  double 
line  of  railway  with  proper  sidings,"  and 
so  on,  **  and  it  is  expedient  to  ensure 
that  such  communication  as  aforesaid 
shall  be  completed  within  a  reasonable 
period,  and  that  the  same  shall  be  here- 
after maintained  and  worked  in  an  efficient 
manner ; "  and  then  it  contains  a  provision 
that  the  company  shall  complete  such 
narrow-gauge  communication  with  such 
sidings,  accommodations,  and  conveniences 
as  aforesaid  within  eighteen  months  from 
the  passing  of  this  Act,  and  shall  at  all 
reasonable  times  thereafter  maintain  and 
work  the  same  in  an  efficient  manner  to 
the  satis&ction  of  the  Board  of  Trade.  It 
was  argued  that  by  the  Act  of  1889  this 
railway  is  to  be  deemed  to  be  part  of  the 
Shrewsbury  and  Chester  Railway  for  all 
purposes  whatsoever,  and  therefore  it  is 
said  that  section  49  of  the  Act  of  1864 
applies  to  it,  and  there  is  an  express 
obligation  under  that  section  to  maintain 
the  line  of  railway.  I  dissent  from  that 
argument  absolutely.  Section  49  refers 
to  the  particular  communication  which 
was  then  being  made,  and  it  threw  upon 
the  railway  company  the  obligation  to 
maintain  that  particular  communication, 
but  has  no  more  to  do  with  the  line  now 
under  oondderation  which  formed  no  part 
of  that  communication  and  which  was  not 
acquired  until  the  year  1889,  than  it  has 
to  do  with  any  other  railway  in  the  United 
Kingdom.  That  argument  therefore  fedls. 
No  other  part  of  this  Act  was  referred  to 
as  containing  anything  like  an  express 
obligation  to  make  or  to  maintain,  or  to 
reinstate  this  particular  line  now,  but  it 
was  said  there  was  an  implied  obligation 
to  do  so.  It  seems  to  me  that  there  is  no 
implication  in  any  part  of  the  Act  of  Par- 
liament referred  to  of  an  obligation  or 


duty  on  the  part  of  the  Great  Western 
Railway  Company  to  make  or  to  maintain, 
or  to  reinstate  this  line.     There  are  only 
two  ways,  as  was  said  by  Chief  Justice 
Jervis  in  The  York  and  North  Midland 
RaUtoay  Company  v.  The  Queen  (4),  in 
which  the  duty  can  be  made  out  at  all. 
The  one  way  is  to  suppose  there  is  a  par- 
liamentary contract  in  these  cases  between 
the  railway  company  and  the  landowner 
whose  land  is  taken ;  but  that  has  been  so 
completely  dealt  with  and  set  aside  in  the 
judgment  of  Chief  Justice  Jervis,  which 
was  adopted  by  the  House  of  Lords,  that 
one  need  say  no  more  upon  that  point 
The  other  point  taken,  in  the  language  of 
Chief  Justice  Jervis  himself,  is  this :  "  The 
only  other  mode  would  be  this,"  he  says : 
"  failing  these  propositions,  does  a  work 
which  in  its  inception  is  permissive  only 
become  obligatory  by  part  performance  1 
These  questions  will  be  found  upon  ex- 
amination to  exhaust  the  subject  and  to 
comprehend  every  view   in   which   this 
mandaantis  can  be  supported."     l!he  judg- 
ment then  deals  one  after  another  with 
each  of  those  questions,  and  as  to  the  last 
I    find    this  on  p.  870    of  the   report: 
"There  remains  but  one  further  view  of 
the  case  to  be  considered,  and  of  that  we 
have  partly  disposed  in  the  observations 
which  we  have  already  made.     But  inas- 
much as  Lord  Campbell  proceeded  upon 
this  ground  only  in  the  Coiut  below,  al- 
though it  was  not  much  relied  upon  before 
us  in  argument,  we  have  out  of  respect 
to  his  high  authority  most  carefrdly  ex- 
amined it,  and  are  of  opinion  that  the 
maridamus  cannot  be  supported  upon  the 
ground  that  the  railway  company,  having 
exercised  some  of  their  powers  and  made 
part  of  their  line,  are  bound  to  make  the 
whole  railway  authorised  by  their  statutes." 
That,  therefore,  would  not  enable  the  ap- 
plicants to  succeed  in  their  application  for 
a  moTidamus  to  the  railway  company  to 
reinstate  this  railway.     It  is  admitted,  or 
at  any  rate  it  is  quite  clearly  settled  by 
authority,  that  a  mandamus  could  not  he 
obtained  to  maintain  the  railway,  and  the 
only  mode  in  which  it  seems  possible  to 
support  the  argument  that  thwe  shoold 
be  a  mandamus  for  a  reinstatement  of 
the  railway  is  this — ^that  the  line  having 
been  taken  over  by  the  Great  Westera 
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Railway  Company,  and  having  been  treated 
as  though  it  were  a  line  made  by  that 
company,  and  having  been  once  in  work- 
ing order,  there  is  an  obligation  on  their 
part  to  maintain  it,  and  therefore  when  it 
has  been  let  down  as  it  has  been  in  this 
case  there  may  be  an  obligation  to  re- 
instate it.  It  seems  to  me  there  is  no 
authority  for  that  proposition.  The 
authorities  seem  to  me  to  be  entirely 
against  it,  and  I  think  this  case  comes 
entirely  within  the  decision  of  Chief  Jus- 
tice Jervis  in  The  York  and  North  Mid- 
Icmd  Railway  Company  v.  The  Queeii  (4), 
and  that  there  is  no  ground  whatever  for 
granting  a  mandtrniiba  to  reinstate  this 
line,  wluch  has  been  destroyed  by  the  acts 
of  the  appellants  themselves. 

Appeal  dismissed. 


Solicitors — Pritchard,  Englefield  Sc  Co.,  agents 
for  Brabner  Sc  Court,  Liverpool,  for  appellants ; 
B.  R.  Nelson,  for  respondents. 


1893.    ")cooLE  (appeUarU)  v.  lovegeove 
May  8.  )  (respondent). 

Metropolis — New  Building — Notice  by 
Builder  to  District  Surveyor  —  Building 
^'tbsedfor  thepv/rposes  of"  a  Canal — Metro- 
politoM  Buildir^g  Act,  1855  (18  dc  19  Vict, 
c.  122),  ss.  6  and  38. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  153.] 


[IN  THE  COUBT   OP  APPEAL.] 
1893.      )  THE  QUEEN  V.  THE  JUSTICES   OF 
June  19.  )  OXFORDSHIBE. 

Practice — Affiliation  Order — Appeal  to 
Quarter  Sessums — Service  of  Notice  of 
Appeal — Solicitor  to  Respondent — Dura- 
tion of  Authority. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  156.] 


[IN  THE   COURT  OF  APPEAL.] 
1893.     1  LISTER     AND     ANOTHER    V.     LANE 
June  9.  j  AND   NESHAM.* 

Landlord  and  Tena/nt — Covenant  by 
Tenant  to  Repair — Constrtiction — Faulty 
Foundation  of  Demised  Premises — Defect 
existing  ait  Dale  of  Demise, 

The  defendants  became  tenants  to  the 
plaintiffs  of  a  house  under  a  lease  which 
contained  a  covenant  by  the  defendants  to 
"  repair,  uphold,  sustain,  cmd  mmntain  "^ 
the  demised  premises,  amd  to  yield  them  up 
at  the  end  of  the  term  so  repaired,  upheld, 
dhc,  to  ifie  lessors.  The  house,  which  was 
very  old  at  the  dale  of  the  demise,  was  buiU 
upon  a  timber  platform  resting  upon  a 
boggy  soil,  the  gravel  being  seventeen  feet 
below,  and  could  not  have  been  effectually 
repaired  during  the  tena/ncy  except  by 
meams  of  underpinning .  At  ^  end  of  the 
term  it  was  in  a  dangerous  condition  amd 
had  to  be  ptUled  down,  owing  to  the  bulging 
of  a  wall  caused  by  the  timber  phtform 
having  become  rotten,  and  the  foumdation 
consequently  sinking.  It  was  proved  that 
the  defendants  had,  from  time  to  time 
during  the  term,  done  certain  repairs  to 
the  premises.  In  an  action  by  the  plain- 
tiffs against  the  defendants  upon  ike  cove- 
nant to  repair  : — Held,  thai,  hamng  regard 
to  the  age  amd  defective  foundation  of  the 
house  at  the  date  of  the  demise,  the  defen- 
dants were  not  liable  under  the  covenant. 

Appeal  by  the  plaintiff  from  a  judg- 
ment of  Grantham,  J. 

The  plaintiffs  were  the  lessors,  and  the 
defendant?  were  the  lessees,  of  certain 
premises  in  Lambeth.  The  action  was 
brought  to  recover  damages  for  breach  of 
a  covenant  to  repair  the  demised  premises. 
The  defendant  Lane  died  in  the  course  of 
the  proceedings,  and  the  action  was  con- 
tinued against  the  defendant  Nesham. 

By  a  lease  dated  the  22nd  of  November, 
1883,  the  plaintiffs  demised  to  the  defen- 
dants a  wharf  and  certain  other  premises 
in  Lambeth,  including  a  messuage  called 
the  Cottage,  for  a  term  of  seven  years 
from  the  23rd  of  September,  1883. 

The  lease  contained  a  covenant  by  the 
lessees  that  they  would,  "at  their  own 
costs  and  charges,  well,  sufficiently,  [and 

*  Coram  Lord  Esher,  M.B.,  Bowen,  L.  J.,  and 
Kay,  L.J. 
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substantially  repair,  uphold,  sustain, 
maintain,  glaze,  .  .  .  amend,  and  keep 
all  and  singular  the  said  wharf,  .  .  . 
messuage,  buildings,  and  premises,  .  .  . 
and  the  said  wharf,  .  .  .  messuage,  build- 
ings, and  premises  ....  so  well  and  sub- 
stantially repaired,  upheld,  supported, 
sustained,  maintained,  and  glazed,  .  .  . 
amended,  and  kept  at  the  end  ....  of 
the  said  term  hereby  granted,  will  peace- 
ably and  quietly  leave,  surrender,  and 
yield  up  unto "  the  lessors  in  such  good 
and  substantial  state  and  condition  as  the 
lessors  might  be  bound  to  deliver  up  the 
premises  to  the  superior  landlord  at  the 
expiration  of  the  lease  under  which  they 
held  the  premises.  The  defendants  en- 
tered and  remained  in  possession  of  the 
premises  untU  the  end  of  the  term.  In 
August,  1890,  the  plaintiffs  served  upon 
the  defendants  a  notice  requiring  them  to 
execute  certain  repairs.  The  plaintiffs , 
alleged  that  the  defendants  did  not  do  the 
repairs  pursuant  to  the  notice,  and  that, 
in  consequence,  part  of  the  demised  build- 
ings became  dangerous  and  had  to  be 
pulled  down.  The  greater  part  of  the 
plaintiffs'  claim  was  a  sum  of  569^.  for 
"  rebuilding  "  the  Cottage. 

The  statement  of  defence  alleged  that 
the  premises  were  repaired,  and  were  de- 
livered up  in  repair,  in  accordance  with 
the  covenant. 

At  the  trial  the  plaintiffs'  surveyor 
proved  that  in  August,  1890,  one  of  the 
walls  of  the  Cottage  was  bulged,  and  the 
floors  were  Eve  inches  out  of  the  level. 
He  gave  notice  to  the  defendants  to  pull 
down  or  repair  the  wall,  but  stated  that 
he  did  not  think  it  possible  to  have  pulled 
it  down  without  also  pulling  down  the 
house.  He  also  stated  that  the  wall  could 
have  been  rebuilt  without  any  difficulty 
in  1887,  and  that  if  the  pointing  of  the 
wall  had  been  done,  and  the  wall  had  been 
underpinned,  no  difficulty  would  have 
arisen.  There  was  other  evidence  to 
shew  that  the  Cottage  was  at  least  100 
years  old,  and  was  built  upon  a  timber 
platform  which  rested  on  a  boggy  soil,  and 
that  the  platform  had  become  rotten.  It 
was  stated,  however,  that  the  wall  could 
have  been  underpinned.  The  district  sur- 
veyor proved  that  in  November,  1891,  the 
Cottage  was  in  a  dangerous  condition,  and 


stated  that  in  his  opinion  the  cause  of  the 
bulging  of  the  wall  was  the  HinTring  of  the 
foundation,  that  it  was  a  bad  foundation, 
and  that  the  wall  had  probably  been  &lling 
ever  since  it  was  built.  He  added  that  it 
would  not  have  been  profitable  to  repair  it 
without  pulling  it  down,  that  the  soil  was 
very  boggy,  and  the  gravel  seventeen  feet 
down. 

Grantham,  J.,  held  that  there  had  been 
no  breach  of  the  covenant  to  repair,  and 
gave  judgment  for  the  defendant  Nesham. 

T.  Terrell,  for  the  plaintiffs.— Th«« 
was  a  breach  of  the  covenant  to  repair. 
The  evidence  shewed  that,  although  at 
the  end  of  the  tenancy  the  defendants 
could  not  have  repaired  without  pulling 
down  the  whole  of  the  premises,  yet  they 
could  have  done  so  if  they  had  under- 
pinned the  wall  during  the  tenancy.  The 
covenant  here  is  not  merely  to  repair,  but 
to  '^ uphold,  maintain,  and  keep"  the 
premises ;  and  it  has  been  held  that,  under 
such  a  covenant,  if  the  premises  are  burnt 
down  the  tenant  must  rebuild  them — 
Bullock  V.  DommiU  (1).  The  question  of 
the  expense  of  the  repairs  does  not  affect 
the  tenant's  liability. 

[BowEN,  L.J.,  referred  to  Soward  v. 
Leggatt  (2).] 

In  that  case  the  terms  of  the  covenant 
were  very  different. 

[He  also  referred  to  Fat/ne  v.  Haiw 
(3),  Boston  V.  Pratt  (4),  Proud/oot  v. 
Hart  (5),  and  GtUteridge  v.  Munyard  (6).] 

McCaU,  Q,G.,  and  Stetoart-Smith^  for 
the  defendants,  were  not  heard. 

Lord  Esher,  M.R. — In  dealing  with 
this  case  we  must  consider  what  rules 
ought  to  govern  our  enquiry.  In  Smith*^ 
Law  of  Landlord  and  Tenant  (3rd  ed.), 
at  p.  302,  the  result  of  the  decisions  is 
properly  stated.  I  do  not  cite  the  work 
as  an  authority,  but  only  as  stating  cor- 
rectly the  rule  to  be  deduced  from  the 
cases.     The  learned  author  says,  referring 

(1)  6  Term  Rep.  660. 

(2)  7  C.  &  P.  613. 

(3)  16  Mee.  &  W.  541 ;  16  Law  J.  Rep.  Ezch. 
130. 

(4)  2  Hurl.  Sl  C.  676 ;  33  Law  J.  Rep.  Bxch. 
233. 

(.5)  59  Law  J.  Rep.   Q.B.  389 ;    Law  Bep. 
26  Q.B.  D.  42. 
(6)  7  C.  &  P.  129 ;  1  M.  &  Rob.  334. 
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JAgter  V.  Lane  and  Ne^hamt  App, 
to  Gutteridge  v.  Munyard  (6)  and  other 
cases,  "  These  cases  establish  that  where 
there  is  a  general  covenant  to  repair,  the 
age  and  general  condition  of  the  house  at 
the  commencement  of  the  tenancy  are  to 
be  taken  into  consideration  in  considering 
whether  the  covenant  has  been  broken ; 
and  that  a  tenant  who  enters  upon  an  old 
house  is  not  bound  to  leave  it  in  the  same 
state  as  if  it  were  a  new  one/'  You  have 
to  consider  not  only  what  the  damage  is 
— what  is  the  amount  of  repair  required 
— but  also  whether  the  covenant  has  been 
broken.  That  I  take  to  be  the  right  rule. 
Then  we  have  the  case  of  GnUeridge  v. 
Munyard  (6),  which  is  always  dted  on 
this  point,  where  Chief  Justice  Tindal  in 
summing  up  said  :  "Where  a  very  old 
building  is  demised,  and  the  lessee  enters 
into  a  covenant  to  repair,  it  is  not  meant 
that  the  old  building  is  to  be  restored  in 
a  renewed  form  at  the  end  of  the  term,  or 
of  greater  value  than  it  was  at  the  com- 
mencement of  the  term.  What  the 
natural  operation  of  time  flowing  on 
effects,  and  all  that  the  elements  bring 
about  in  diminishing  the  value,  constitute 
a  loss  which,  so  &x  as  it  results  from  time 
and  nature,  falls  upon  the  landlord.''  You 
have  then  to  look  at  the  condition  of  the 
house  at  the  time  of  the  demise,  and  also 
the  character  of  the  house.  If  it  is  a 
wooden  house,  the  lessee  is  not  bound  to 
repair  it  by  converting  it  into  a  brick 
house.  If  it  is  a  house  built  upon  wooden 
piles  in  soft  ground,  the  lessee  is  not 
bound  to  take  them  out  and  put  in  con- 
crete piles.  The  case  of  Sottxvrd  v.  Leggatt 
(2)  seems  to  establish  that.  Lord 
Abinger  there  said  :  "  The  surveyor 
who  haj3  been  called  on  the  part  of  the 
plaintiff  has  given  you  an  estimate ;  but 
it  is  also  proved  that,  when  the  repairs 
came  to  be  done,  they  amounted  to  con- 
siderably more  than  the  estimate;  and 
that  is  generally  the  case,  because  when 
the  work  is  actually  done,  improvements 
are  made  for  which  the  tenant  is  not 
liable,  of  which  the  improved  mode  of 
laying  the  joists  in  the  kitchen  is  an 
example ;  and  if  the  joists  have  been  now 
laid  in  a  manner  wiiich  will  make  them 
more  durable,  and  last  longer  before  new 
ones  are  again  wanted,  that  is  a  thing  for 
Vol.  62.— Q.B. 
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which   the  tenant  is  not  liable  on  the 
covenant  to  repair." 

Those  cases  seem  to  me  to  show  that,  if 
a  person  takes  a  house  which  is  of  such  a 
kind  that  by  its  own  inherent  nature  it 
will  in  course  of  time  fall  into  a  particular 
state,  the  effects  of  that  result  do  not  come 
within  the  tenant's  covenant  to  repair. 
However  large  the  words  of  such  a  cove- 
nant may  be,  it  is  not  a  covenant  to  give 
up  a  thing  different  from  that  which  the 
tenant  took  when  he  entered  into  the 
covenant.  He  is  to  repair  the  thing 
which  he  took,  not  to  make  a  new  and  a 
different  thing;  and  the  results  of  the 
nature  and  condition  of  the  house  itself, 
the  results  of  time  upon  the  house,  will 
not  amount  to  a  breach  of  the  covenant. 
The  evidence  in  the  present  case  is  that 
the  house  was  an  old  house  in  Lambeth. 
Lambeth  used  formerly  to  be  under  water 
at  every  unusually  high  spring-tide.  The 
soil  on  which  this  house  was  built  was 
saturated  with  water  and  turned  into 
mud.  We  are,  therefore,  dealing  with  a 
house  built  upon  soO  which  the  elements 
render  a  soft,  muddy,  and  shifting  soil. 
How  did  people  build  at  that  time  upon 
such  soil  1  They  did  not  go  down  to  the 
gravel  below,  but  put  in  a  platform  of 
timber,  which  floated,  as  it  were,  upon  the 
muddy  soil,  and  built  upon  the  platform. 
So  in  the  present  case  the  builder  placed 
a  platform  of  timber  on  the  muddy  soil, 
and  built  the  house  upon  it.  That  is  the 
nature  of  this  house.  Then  the  effects 
of  natural  causes  upon  such  a  house  in 
the  course  of  time  are,  in  my  opinion, 
results  from  time  and  nature  which  foil 
upon  the  landlord  and  do  not  constitute 
a  breach  of  the  covenant  to  repair,  and 
the  tenant  is  not  bound  to  do  anything  in 
regard  to  them.  Mr.  Justice  Grantham 
was  therefore  quite  right  in  holding  that 
in  the  present  case  there  had  been  no 
breach  of  the  covenant.  The  tenant  from 
time  to  time  executed  the  proper  repairs, 
and  now  the  landlord  wants  him  to  do 
something  else  for  which  he  is  not  liable, 
and  which  would  be  of  no  avail  unless  he 
were  to  build  a  house  ^of  an  entirely  dif- 
ferent kind. 

BowEN,  L.  J. — I  am  of^the  same  opinion. 
4  F 
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Kay,  L.J. — I  am  also  of  the  same 
opinion.  In  construing  such  a  covenant, 
regard  must  be  had  to  the  character  and 
condition  of  the  demised  premises;  and 
assuming  that  this  covenant  is,  as  has 
been  argued,  a  covenant  to  keep  in  repair 
and  put  in  repair,  still  Payne  v.  Haine  (3) 
shews  that  regard  must  be  had  to  the 
character  of  the  house.  This  was  a  house 
built  upon  a  timber  structure  laid  upon 
mud,  the  solid  gravel  being  seventeen  feet 
below  the  timber  structure ;  and  the  only 
way  in  which  the  effects  of  time  upon  the 
house  could  be  obviated  was  by  under- 
pinning the  house.  That  was  the  only 
way  to  repair  it  during  the  tenancy. 
Underpinning,  as  I  understand  it,  means 
digging  down  through  the  mud  until  the 
gravel  is  reached,  and  then  building  up 
from  that  to  the  brickwork  of  the  house. 
Would  that  be  repairing,  upholding,  or 
maintaining  the  house  %  To  my  mind  it 
would  not.  It  would  be  making  a  house 
of  a  perfectly  different  character.  It 
might  be  just  as  costly  to  underpin  the 
house  as  to  pull  it  down  and  rebuild  it. 
No  one  says,  as  I  judge  from  the  evidence, 
that  the  house  could  have  been  repaired 
by  putting  in  a  new  timber  foundation. 
The  only  way  of  doing  it  was  by  under- 
pinning. Underpinning  would  not  be 
either  repairing,  or  upholding,  or  main- 
taining such  a  house  as  this  was  when 
the  lessee  took  it.  It  seems  to  me,  there- 
fore, that  the  damage  does  not  come 
within  the  words  of  the  covenant,  and 
that  there  has  been  no  breach  on  the 
part  of  the  tenant. 

Appeal  dismissed. 


Solicitors — Venning,  Son?  &  Mannings,  for 
plaintiffs ;  Parson,  L?e  &  Holmes,  for  defen- 
dant Nesbam. 
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Landlord  and  Tenant — Lecue — Breach 
of  Covenant  to  Keep  and  Deliver  up  Pre- 
mises  in  Repair — Actions  by  Landlord 
during  Continuance  of  Term  and  at  Ex- 
piration of  Term — Method  of  Assessing 
Damages  in  Second  Action, 

Two  yea^s  before  the  expiration  of  a 
lease,  the  lessor  brought  an  action  against 
the  lessee  for  breach  of  covenant  to  re- 
pair;  the  lessee  paid  into  Court  the  sum 
of  235/.,  which  was  a/scepted  in  satisfac- 
tion. No  repairs  were  in  fact  done.  At 
the  expiration  of  the  term  another  action 
was  brought  by  the  same  lessor  for  breach 
of  covenants  to  repair  and  learn  in  re- 
pair. The  particulars  in  this  action  in- 
cluded the  items  of  non-repair  in  respect 
of  whicfi  the  claim  was  made  in  the 
first  action  ;  it  also  included  other  items. 
The  official  referee  assessed  the  damages  by 
ascertaining  the  amount  required  to  pvd 
the  premises  into  repair,  together  with  a 
sum  for  any  depreciation  that  would  have 
accrued  had  the  repairs  been  done  on  the 
first  occasion  between  that  date  and  the 
end  of  Vie  term,  and  deducting  from  such 
amount  the  sum  received  by  the  lessor  in 
the  first  action: — Held,  that  the  official 
referee  Iiad  adopted  the  right  method  of 
assessing  the  damages  in  the  second  action, 
and  that  the  sum  paid  into  Court  in  re- 
spect of  the  first  action  must  iiot  be  treated 
as  the  equivalent  of  putting  the  premises 
into  repair^  but  as  representing  the  loss  to 
the  lessor  measured  by  the  depreciation  in 
the  saleable  value  of  the  reversion. 

Motion  on  behalf  of  the  defendant  to 
set  aside  the  findings  and  judgment  of 
an  of&cial  referee  in  an  action  to  recover 
damages  for  breach  of  covenant  to  repair. 

The  action  was  brought  at  the  expira- 
tion of  a  lease  for  breaches  of  covenants  to 
repair  and  deliver  up  in  repair  contained 
therein.     The  facts  were  as  follows  : 

The  plaintiff  let  to  the  defendant  a 
house  for  twenty-one  years  from  the  25th 
of  December,  1870,  the  lease  containing 
the  usual  covenants  as  to  repairs. 

In  February,  1888,  the  plaintiff  served 
the  defendant  with  a  notice  requiring  him 
to  execute  certain  repairs,  particulars  of 
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which  were  specified  in  the  notice.  The 
defendant  failed  to  execute  these  repairs, 
and  on  the  11th  of  February,  1890,  the 
plaintiff  commenced  an  action,  in  which  he 
claimed  425^.  15^.,  for  breaches  of  the 
covenants  to  repair.  The  defendant  paid 
into  Court  the  sum  of  235Z.,  in  satisfaction 
of  the  plaintifTs  claims.  This  was  accepted 
by  the  plaintiff  in  satisfaction  of  the  claim 
in  respect  of  which  it  was  paid,  and  the 
action  was  discontinued. 

The  lease  expired  on  the  25th  of  Decem- 
ber, 1891. 

In  January,  1892,  the  plaintiff  delivered 
to  the  defendant  a  list  of  dilapidations, 
and  on  the  6th  of  April  the  plaintiff  com- 
menced the  present  action  against  the 
defendant,  in  which  he  claimed  1,324^. 
damages  in  respect  of  further  breaches  of 
the  covenant  to  keep  in  repair  during 
the  term,  and  also  for  breaches  of  the 
covenant  to  deliver  up  in  repair  at  the 
end  of  the  term.  The  particulars  of  re- 
pairs delivered  by  the  plaintiff  showed 
that  he  claimed  in  respect  of  all  repairs 
required  to  be  done  to  the  premises,  in- 
cluding those  specified  in  the  particulars 
in  the  former  action. 

The  defendant  denied  the  plaintiff's 
right  to  recover  damages  for  any  breaches 
in  respect  of  which  the  235^.  had  been 
paid  into  Court  and  accept-ed  in  the 
former  action ;  in  the  alternative,  the 
defendant  paid  238^.  8^.  ^d.  into  Court. 
The  action  was  referred  to  an  official 
referee,  who  found  that  57U.  5«.  was 
necessary  to  put  the  premises  into  repair ; 
from  this  he  deducted  the  sum  of  235^. 
paid  into  Court  in  the  former  action,  and 
also  23/.  for  depreciation,  and  gave  judg- 
ment for  the  plaintiff  for  74/.  16«.  4rf.,  in 
addition  to  the  238/.  8«.  8c/.  paid  into 
Court. 

The  defendant  now  moved  to  set  aside 
the  findings  and  judgment  on  the  ground 
that  in  assessing  the  amount  of  the  dam- 
ages, the  official  referee  had  proceeded 
upon  a  wrong  principle. 

Witt,  Q,C,,  and  W.  E,  BaM  (with  them 
j^.  0,  Robinson),  for  the  defendant. — The 
question  to  be  decided  in  this  case  is  how 
the  assessment  of  damages  in  the  second 
action  is  affected  by  what  happened  in  the 
first  action.  It  is  submitted  that  the  method 
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adopted  by  the  official  referee  in  assessing 
the  damages  is  wrong.  The  damages  ought 
to  be  assessed  on  the  footing  that  a  fresh 
start  was  made  on  the  11th  of  February, 
1890,  when  the  first  action  was  brought, 
up  to  which  date  it  must  be  assumed  that 
all  repairs  required  by  the  lease  had  been 
performed.  The  amount  paid  in  the  first 
action  was  in  satis&ction  and  discharge 
of  all  claims,  and  it  is  immaterial  whether 
such  smn  was  the  amount  required  to  put 
the  premises  in  a  proper  state  of  repair  or 
whether  it  represented  the  injury  to  the 
reversion,  for  it  was  paid  in  satisfaction  of 
all  claims  of  the  plaintiff  at  that  time. 
Treating  the  matter  as  the  official  referee 
has  done  is  equivalent  to  saying  that  the 
defendant  merely  paid  a  certain  sum  in 
the  first  action  towards  or  on  account  of 
the  damages,  whereas  in  fact  he  paid  it  in 
satis£a,ction  and  discharge  of  all  claims  up 
to  that  date,  and  the  plaintiff  accepted  it 
as  such,  and  cannot,  therefore,  now  con- 
tend that  it  was  paid  merely  as  damages 
for  injury  to  the  reversion.  The  defen- 
dant can  only  be  liable,  if  at  all,  for  any 
depreciation  since  the  11th  of  February, 
1890,  the  date  of  the  first  action,  in  addi- 
tion to  any  breaches  of  covenants  which 
belong  exclusively  to  the  end  of  the  term, 
and  for  nothing  more. 

Jdf,  Q.C.f  and  MarteUi,  for  the  plain- 
tiff, were  not  called  on. 

Wills,  J. — I  am  of  opinion  that  this 
application  should  be  dismissed.  It  seems 
to  me  that  after  the  decision  in  Joyner  v. 
Weeks  (1)  there  is  very  little  to  be  said  in 
its  favour.  Two  years  ago  the  landlord, 
who  was  then  the  reversioner,  brought  an 
action  for  breach  of  the  covenants  to  repair 
contained  in  the  lease,  and  the  tenant 
paid  235/.  into  Court,  which  was  accepted 
in  satisfaction.  It  is  possible  that  in 
paying  this  sum  into  Court  the  defendant 
acted  under  a  misapprehension  of  his  legal 
liabilities,  and  thought  that  the  measure 
of  damages  was  the  sum  required  to  put 
the  premises  into  repair;  but  it  is  also 
possible  that  he  proceeded  on  the  ground 
that  he  was  aware  that  the  true  measure 
of  damages  was  not  the  sum  required  to 
put  the  premises  into  repair,  but  the  loss 

(1)  60  Law  J.  Bep.  Q.B.  610;  Law  Rep. 
[1891]2Q.B.31. 
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to  the  landlord  measured  by  the  deprecia- 
tion in  the  saleable  value  of  the  reversion. 
It  is  clear  that  that  is  the  law  as  to  the 
measure  of  damages  where  the  action  for 
breach  of  the  covenant  to  repair  is  brought 
during  the  currency  of  the  tenancy.  It 
must  be  taken,  therefore,  that  the  sum 
paid  into  Court  two  years  ago  did  not 
represent  the  sum  required  to  put  the 
premises  into  repair,  or  that  if  it  did  it 
was  an  accident ;  the  two  measures  of 
damage  may  often  come  to  the  same 
thing — they  may  often,  be  different.  It  is 
impossible,  therefore,  to  say  that  the  de- 
fendant is  entitled  to  treat  that  payment 
into  Court  as  made  upon  the  footing  that 
it  was  the  amount  required  to  put  the 
premises  in  repair.  If  he  were,  the  con- 
tention on  his  behalf  would  be  perfect, 
and  we  should  accept  the  proposition  that 
a  fresh  start  must  be  made  from  the  date 
of  the  first  action,  and  that  the  defendant 
was  only  liable  for  breaches  of  covenant 
committed  since  that  date — ^that  is,  for 
additional  acts  of  non-repair.  But  the 
measure  of  damages  being  otherwise,  I  do 
not  see  how  we  can  accept  that  view  of 
what  was  done  on  that  occasion. 

In  my  judgment,  the  only  way  of  treat- 
ing this  matter  is  that  which  has  been 
adopted  by  the  learned  official  referee. 
An  action  for  breach  of  covenants  to  re- 
pair and  leave  in  repair  is  brought  at  the 
end  of  the  term,  and  a  large  sum  of  money 
claimed  as  damages ;  it  is  true  that  the 
sum  paid  by  the  tenant  is  often  a  sum 
preposterous  in  relation  to  the  real  dam- 
age to  the  landlord — as  where  he  is  going 
to  pull  down  the  premises,  and  is  there- 
fore not  the  loser  by  a  penny  because 
they  are  returned  on  his  hands  out  of 
repair.  In  such  a  case  the  rule  of  law 
may  amount  to  putting  into  the  land- 
lord's pocket  money  far  beyond  the  dam- 
age which  he  has  actually  suffered ;  but  it 
must  be  remembered  that  there  are  diffi- 
culties on  the  other  side,  and  that  but  for 
this  rule  of  law  a  tenant  who  has  broken 
his  contract  might  come  off  better  than  if 
he  had  kept  it — a  result  not  to  be  lightly 
encouraged.  It  is  not  surprising  that  of 
these  two  principles  the  Court  of  Appeal  has 
chosen  that  which  they  believed  to  be  the 
workable  one — ^that  is,  that,  at  the  end  of 
the  term,  no  matter  how  indifferent  it  may 


be  to  the  landlord  whether  his  premises 
are  in  perfect  order  or  not,  yet,  if  the 
repairing  covenants  are  not  performed,  the 
landlord  is  entitled  to  recover  the  amoant 
necessary  to  put  them  into  repair.  It  is 
impossible  for  us  in  this  case  to  treat  the 
first  set  of  damages  as  the  equivalent  of 
putting  the  premises  in  repair ;  we  can  only 
say  that  when  the  end  of  the  term  comes, 
and  the  landlord  is  entitled  to  put  the 
premises  in  repair  at  the  expense  of  tbe 
tenant  who  has  broken  his  contract,  he 
shall  not  have  the  money  twice  over,  hut 
shall,  subject  to  an  allowance  for  such 
depreciation  as  would  have  accrued  had 
the  covenant  been  performed  on  the  first 
occasion  between  that  date  and  the  end  of 
the  term,  subtract  what  was  paid  to  him 
before  firom  the  amount  that  he  now 
recovers. 

The  case  is  abundantly  clear  when  one 
appreciates  what  was  said  by  the  Court  of 
Appeal  in  Joyner  v.  Weeks  (1)  as  to  the 
measure  of  damages. 

Lawrance,  J. — I  am  of  the  same 
opinion. 

Appeal  dismissed. 


Solicitors — JuU  &  Godfrey,  for  plaintiff ;   Saun- 
ders, Hawksford  Sc  Bennett,  for  defendant. 


1893.     )     WYATT  {appellant)  v.  gems 
June  26.  j  {respondent). 

Local  Government — Metropolis — Shop- 
front — Hanging  Articles  for  Sale  above 
Shop-frorUy  and  projecting  over  Area^ 
Michael  Angela  Taylor's  Act  (57  Geo,  3.  e, 
xxix.),  s,  65 — 3  Geo,  4.  e,  Ixxxiv.  s.  24— 
Metropolis  Local  Management  Act^  1855 
(18  d'  19  Vict,  c,  120),  ss.  119  and  120. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.O.  158.] 
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-j.^.«        Tthb  queen   v.  the    lobd 

A  1 0    n     J       MAYOR    OF     LONDON    AND 

Aug.  lU,  11.  ^      OTHEBS  AND   STOCK. 

Prohibition — Mayor's  Court — Taxation 
of  Costs — IrregvJarity  in  Procedure  — 
Mayw's  C<mH  Rules  {Fees  and  Costs),  1890, 
rules  1  ajid  13 — Distinction  between  Pro- 
hibition and  Appeal. 

The  Judge  of  the  Mayor's  Court  awarded 
costs  on  the  higher  scale,  but,  in  his  certifi- 
cate, omitted  to  state  any  ground  for  doing 
80  : — Held,  that  prohibition  ujotUd  not  lie. 
The  OThission,  oMough  an  irregularity  in 
procedure,  could'  not  be  construed  into  an 
(Kt  done  vnihout  jurisdiction  ;  and  an  act 
done  by  a  Judge  within  his  jurisdiction  did 
not  become  matter  for  prohibition  because 
there  happened  to  be  no  remedy  by  way  of 
appeal. 

This  was  a  rule  nisi  calling  on  the  Lord 
Mayorand  Aldermen  of  the  City  of  London, 
the  Registrar  of  the  Mayor's  Court,  and 
the  plaintiff  in  the  action  of  Stock  v.  Gales 
to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  to  prohibit  further  pro- 
ceedings in  the  matter  of  a  taxation  in 
the  Mayor's  Court  between  Stock,  plaintiff, 
and  Gales,  defendant,  wherein  the  learned 
Judge  directed  that  the  plaintiff  should 
have  his  costs  on  the  scale  applicable  to 
actions  of  over  20/. 

The  action  was  brought  to  recover  15/. 
I8s.  9d.,  balance  of  42Z.  12s.  6d,  alleged 
to  be  due  under  an  agreement  for  the 
publication  of  a  book.  The  jury  found 
for  the  plaintiff  the  sum  claimed,  and 
upon  the  application  of  his  counsel,  which 
was  opposed  by  the  defendant's  counsel, 
the  learned  Judge  gave  the  plaintiff  costs 
on  the  20/.  scale.  At  the  end  of  his  note 
he  merely  added,  "Certificate  for  costs 
on  the  scale  of  20Z-,"  and  stated  no  grounds 
for  granting  costs  on  a  higher  scale.  Upon 
this  certificate  being  produced  to  the 
Registrar  of  the  Court  who  taxed  the 
costs,  objection  was  taken  by  the  defen- 
dant that  it  was  insufficient  in  that  it  did 
not  set  out  any  one  of  the  grounds  men- 
tioned in  rule  13  of  the  Mayor's  Court 
Rules,  1890,  on  which  such  certificate 
could  be  given.     The  Registrar  overruled 


this  objection,  and  taxed  the  costs  on  the 
20/.  scale. 

Rule  1  of  the  Mayor's  Court  Rules  (Fees 
and  Costs),  1890,  is  as  follows  :  "  In  every 
action  or  matter  in  the  Mayor's  Court  all 
costs  shall  be  taxed  by  the  Registrar  of 
such  Court  according  to  the  scales  of  fees 
and  costs  set  out  in  the  schedules  hereto 
annexed,  subject  to  the  review  of  such 
taxation  by  one  of  the  Judges  of  the 
Court." 

Rule  13  provides  that  "  It  shall  be  in 
the  power  of  a  Judge  of  the  Court  to 
award  costs  on  a  higher  scale  to  the  plaintiff 
on  any  amount  recovered,  however  small, 
.  .  .  provided  the  said  Judge  certify  that 
the  action  involved  some  novel  or  difficult 
point  of  law,  or  that  the  question  litigated 
was  of  importance  to  some  class  or  body 
of  persons  or  of  general  or  public  interest." 

Danckwerts  shewed  cause. — This  is  not 
a  matter  for  prohibition ;  the  learned 
Judge  has  not  acted  without  jurisdiction. 
Prohibition  is  not  applicable  to  errors  or 
irregularities  of  procedure,  and  the  fisict 
that  there  may  be  no  appeal  does  not 
render  it  applicable — Fan'ow  v.  Hague  {I) 
and  The  Denaby  Main  Colliery  v.  The 
Manchester,  Sheffield,  and  Lincolnshire 
Railway  Cojnpany  (2). 

Wallers,  in  support. — By  the  first  rule 
the  Registrar  is  bound  to  tax  according  to 
the  figures  set  out  in  the  schedule,  so  that, 
apart  from  any  order  of  the  Judge,  the 
Registrar  had  no  power  to  tax  on  the  20/. 
scale — Howa/rd  v.  Graves  (3).  It  is  not 
contended  that  if  any  certificate  had  been 
given  prohibition  would  lie,  but  it  is  sub- 
mitted that  here  there  is  no  certificate. 
This  is  a  mere  order  and  not  a  certificate. 
The  use  of  the  word  "  certificate"  does  not 
make  it  one  per  se,  or  anything  more  than 
an  award  of  costs  on  the  higher  scale — 
The  Queen  v.  The  Judge  of  the  City  oj 
London  Court  and  Dittmar  (4).  It  is 
submitted  that  here  prohibition  lies  because 
there  is  no  appeal. 

[^Danckwerts,  in  reply  to    the  Court, 

(1)  33  Law  J.  Rep.  Exch.  258. 

(2)  3  Railway  and  Canal  Traffic  Cases,  426. 

(3)  52  Law  Timee,  868. 

(4)  56  Law  J.  Rep.  Q.B.  79 ;  Law  Rep. 
18  Q.B.  D.  105. 
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The  Queen  v.  Lord  Mayor  of  London. 
mentioned  the  cases  of  Mackonoehie  v. 
Lord  Penzance  and  Martin  (6),  Ex  parte 
Smyth  (6),  and  AckerUy  v.  Parkinson  (7).] 

Wright,  J. — I  am  of  opinion  that  the 
learned  Judge  had  jurisdiction  in  dealing 
with  these  costs  to  allow  them  on  a  different 
scale  to  that  which  would  ordinarily  apply. 
He  entertained  and  discussed  the  question, 
and,  according  to  the  affidavits,  came  to 
a  conclusion  that  there  were  grounds  on 
which  he  could  grant  the  certificate.  His 
note  shews  that  he  did  give  a  certifi- 
cate for  the  higher  scale  of  costs.  It 
appears  to  me  that  he  was  acting  irregu- 
larly and  contrary  to  the  direction  of  the 
statute  in  not  stating  in  his  certificate 
the  ground  on  which  he  gave  it.  But 
although  in  this  he  was  undoubtedly 
wrong,  yet  his  omission  was  only  in  the 
nature  of  an  irregularity  in  procedure, 
and  cannot  be  construed  into  an  act  done 
without  jurisdiction.  This  is  my  view, 
and  it  is  based  on  the  well-established 
principle  of  law  that  prohibition  is  not  to 
be  allowed  for  mere  errors  of  procedure 
or  irregularities.  In  cases  of  this  kind,  if 
there  be  an  appeal  the  irregularity  ought 
to  be  corrected  by  appeal ;  but  if  there  be 
none  there  is  no  remedy.  If  the  thing 
done  is  done  by  the  Judge  within  his 
jurisdiction,  it  does  not  become  a  matter 
for  prohibition  because  there  is  no  remedy 
by  way  of  appeal. 

Cavb,  J. — I  am  of  the  same  opinion. 
There  are  few  matters  less  imderstood 
than  the  distinction  between  appeal  and 
prohibition.  The  latter  arises  where  a 
Judge  entertains  an  application  he  has 
no  right  to  entertain.  It  does  not  arise 
where  he  entertains  a  matter  within  his 
jurisdiction,  and  comes  to  a  conclusion 
upon  it  one  way  or  the  other.  That  is  a 
matter  of  appeal,  and  not  of  prohibition. 
Now  in  the  case  before  us  it  is  shewn  that 
at  the  hearing  of  Stock  v.  Galea  the  plain- 
tiff's counsel  applied  for  a  certificate  for 
costs  on  the  higher  scale ;  and  it  is  abun- 
dantly clear  that  the  Judge  had  jurisdic- 
tion to  entertain  the  application.     Rule 

(5)  50  Law  J.  Eep.  Q.B.  611;  Law  Rep. 
6  App.  Cas.  424. 

(6)  3  Ad.  &  E.  719 ;  5  Law  J.  Rep.  Exch.  33. 

(7)  3  M.  &  S.  411. 


13  of  the  Mayor's  Court  Rules,  1890, 
expressly  gives  him  power  to  entertain 
such  an  application.  Consequently,  there 
was  no  want  of  jurisdiction  when  he  al- 
lowed the  application  to  be  made,  nor 
when  he  heard  counsel  on  the  other  side 
who  opposed  it ;  and  if  he  had  refused  the 
application  there  would  clearly  have  been 
no  want  of  jurisdiction.  It  is  argned, 
however,  that  there  is  want  of  jurisdiction 
because  he  granted  it.  But  it  is  impos- 
sible that  this  can  be  so,  as  long  as  the 
application  is  one  which  he  has  power  to 
entertain.  It  cannot  be  that  a  Judge  goes 
outside  his  jurisdiction  if  he  decide  a 
matter  in  one  way,  and  keeps  within  it  if 
he  decide  the  other  way. 

He  may  decide  it  rightly  or  wrongly, 
but  it  does  not  follow  that  because  a 
Judge  comes  to  a  wrong  conclusion, 
whether  in  point  of  fSEvct  or  of  law,  he  is 
acting  outside  his  jurisdiction.  In  many 
cases,  no  doubt,  the  parties  to  actions 
against  whom  the  Judge  decides  think  he 
has  come  to  a  wrong  conclusion ;  but,  even 
if  he  has,  it  does  not  follow  that  there  is 
any  absence  of  jurisdiction  on  his  part. 
Where  a  matter  is  within  the  Judge's 
jurisdiction,  as  this  undoubtedly  was,  and 
he  decides  in  fiivour  of  the  wrong  party, 
then  the  only  remedy  is  by  appeal ;  and 
if  the  law  gives  no  appeal — ^which  is  a 
matter  of  statutory  enactment  and  not 
a  common-law  right — there  is  no  remedy. 
So  long  as  a  Judge  has  jurisdiction  to 
entertain  an  application,  he  cannot  lose 
it  by  deciding  for  one  side  or  the  other. 
Then  there  is  nothing  for  it  but  an  ap- 
peal ;  and  if  there  is  no  appeal  there  is  do 
remedy.  The  decision  is  final,  and  must 
be  obeyed.  I  am  of  opinion  that  this  rule 
must  be  discharged. 

Ride  discharged. 


Solicitors — H.  H.  Crawford,  for  plaintifE 
J.  J.  Sprigge,  for  defendant. 
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riN  THE  COURT  OF  APPEAL.] 
1893.     7  . 

August  2.  j  ^^V.BVTLl^U* 

Contract —  Constriustion — Hire-Purchase 
Agreement — Agreement  to  Buy  Goods — 
Purchaser  in  Good  Faith  and  without 
Notice— Factors  Act,  1889  (52  <fc  53  Vict, 
c.  45),  s.  9. 

Certain  goods  were  let  otU  on  hire  under 
an  agreement  in  writing  whereby j  on  pay- 
ment of  certain  instalments,  the  goods  were 
to  become  the  absolute  property  of  the  hirer, 
who  also  agreed  not  to  remove  the/m  from 
the  premises  named  in  the  agreement 
during  the  continuance  of  the  hiring  with- 
out the  consent  of  the  person  who  let  out 
the  goods.  Before  the  whole  of  the  instal- 
ments were  paid^  the  hirer  sold  the  goods  to 
the  defendant,  who  purchased  them  in  good 
faith  and  without  knowledge  of  the  agree- 
ment, and  removed  them  from  the  pre- 
mises : — Held,  in  an  auction  of  detinue, 
thai  the  agreement  was  an  agreement  to 
buy  goods  unthin  the  meaning  of  section  9 
of  the  Factors  Act,  1889,  and  that,  under 
the  circumstances,  the  defendant  had  a  good 
title  to  the  goods  in  qu^estion. 

Appeal  from  a  judgment  of  Wright,  J., 
at  the  trial  without  a  jury. 

This  was  an  action  in  detinue  to  re- 
cover certain  furniture  which  was  in  the 
possession  of  the  defendant.  The  facts 
were  as  follows : 

By  an  agreement  made  on  the  5th  of 
May,  1892,  between  one  W.  E.  Hardy,  a 
furniture  manufacturer,  and  Helen  Caro- 
line Lloyd,  of  5  Thistle  Grove  Lane,  South 
Kensington,  Middlesex,  it  was  provided 
as  follows  : 

"  First.  The  said  W.  E.  Hardy  agrees 
to  let  on  hire  to  the  said  H.  C.  Lloyd, 
hereinafter  called  the  hirer,  who  agrees  to 
take  on  hire,  upon  the  terms  hereinafter  ex- 
pressed, the  furniture,  goods,  and  chattels 
mentioned  and  specified  in  the  schedule 
hereunder  written. 

"Secondly.  The  said  hirer  for  herself 
agrees,  subject  as  hereinafter  provided,  to 
pay  to  the  said  W.  E.  Hardy,  as  and  hy 
way  of  rent  for  the  hire  and  use  of  the 

♦  Coram  Lord  Esher,  M.B.,  Bowen,  L.J.,  and 
Kay,  L. J. 


said  furniture,  goods,  and  chattels,  the 
respective  sums,  and  at  the  periods  follow- 
ing— that  is  to  say,  the  sum  of  \l.  on  the 
5th  day  of  May,  and  the  next  further  sum 
of  96/.  is.  on  the  1st  day  of  August,  1892. 

"  Thirdly.  The  said  hirer  further  agrees 
that  she  will  not,  during  the  continuance 
of  this  agi-eement,  remove  the  said  furni- 
ture, goods,  and  chattels  from  5  Thistle 
Grove  Lane  aforesaid  to  any  other  pre- 
mises without  the  consent  in  writing  of 
the  said  W.  E.  Hardy;  nor  after  any 
such  consent  will  remove  the  said  furni- 
ture, goods,  and  chattels  from  such  other 
premises  as  the  same  may  from  time  to 
time  have  been  removed  to  without  the 
Uke  consent. 

"  Fourthly.  The  said  hirer  further 
agrees  that  she  will,  during  the  continu- 
ance of  this  agreement,  duly  pay  all  rent, 
rates,  and  taxes  in  respect  of  the  said 
premises  5  Thistle  Grove  Lane  aforesaid 
?or  of  such  other  premises  as  the  said 
furniture,  goods,  and  chattels  may,  with 
such  consent  as  aforesaid,  have  been  re- 
moved to)  as  they  become  due  and  pay- 
able ;  and,  upon  the  request  of  the  said 
W.  E.  Haixly,  will  produce  to  him,  or  his 
authorised  agent,  the  receipts  for  the 
same  payments  respectively. 

"Fifthly.  Provided  always  and  it  is 
hereby  agreed  that  if,  at  any  time  here- 
after during  the  continuance  of  this 
agreement,  any  weekly  or  monthly  pay- 
ment of  the  said  rent  hereby  reserved 
shall  be  in  arrear  and  unpaid  for  the  space 
of  one  week  after  any  of  the  days  or 
times  whereon  the  same  shall  become  due 
as  aforesaid,  or  if  the  said  hirer  shall  re- 
move the  said  furniture,  goods,  and 
chattels,  or  any  of  them,  from  5  Thistle 
Grove  Lane,  South  Kensington,  aforesaid, 
or  from  such  other  premises  as  the  same 
may,  with  such  consent  as  aforesaid,  have 
been  removed  to,  without  the  consent  in 
writing  of  the  said  W.  E.  Hardy ;  or  if 
she,  the  said  hirer,  shall  allow  the  rent, 
rates,  or  taxes  in  respect  of  the  said  last- 
mentioned  premises,  or  of  such  other  pre- 
mises as  aforesaid,  to  fall  in  arrear,  and 
to  remain  unpaid  contrary  to  the  afore- 
said stipulations  so  as  to  endanger  the 
said  furniture,  goods,  and  chattels  being 
seized  or  taken  in  execution  for  the  said 
claims,   or  any  of  them ;   then,   and   in 
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either  of  the  said  cases,  it  shall  he  lawful 
for  the  said  W.  E.  Hardy,  or  his  agent, 
forthwith  thereafter  to  take  possession  of 
and  remove  the  said  furniture,  goods,  and 
chattels  without  giving  any  notice  to  the 
said  hirer  of  his  intention  so  to  do,  and 
for  that  purpose,  if  necessary,  to  enter  by 
force  into  any  premises  where  the  said 
furniture,  goods,  and  chattels  may  then 
be,  or  where  the  said  W.  E.  Hardy  may 
have  reason  to  suspect  the  same  to  be,  to 
search  for  and  remove  the  said  furniture, 
goods,  and  chattels.  And  in  such  case 
the  said  hirer  doth  hereby  agree  that  all 
moneys  paid  by  her  before  such  defeult 
shall  be  applied  by  the  said  W.  E.  Hardy 
as  payment  on  account  of  hire,  and  not 
as  part  payment  of  the  said  furniture, 
goods,  and  chattels.  And  the  said  W.  E. 
Hardy  shall  not  be  liable  for  any  damage 
that  may  be  sustained  by  making  such 
forcible  entry  to  recover  the  same. 

«  The  said  W.  E.  Hardy,  for  himself, 
hereby  agrees  that  when  and  so  soon  as 
the  said  hirer  shall  have  well  and  truly 
made  all  payments  of  rent  hereinbefore 
reserved,  and  performed  all  the  stipula- 
tions and  agreements  hereinbefore  on  her 
part  contained,  the  rent  or  payments 
hereinbefore  mentioned  and  reserved  for 
the  said  furniture,  goods,  and  chattels 
shall  thereupon  cease,  and  the  aforesaid 
furniture,  goods,  and  chattels  shall  thence- 
forth be  and  become  the  sole  and  absolute 
property  of  the  said  hirer.  But  it  is  ex- 
pressly declared  and  agreed  that  no  pro- 
perty or  interest  in  the  said  furniture, 
goods,  and  chattels,  other  than  as  tenant 
aforesaid,  shall  vest  in  the  said  hirer  until 
the  whole  of  the  said  payments  of  rent 
hereby  reserved,  amounting  to  the  sum  of 
97^.  4s.,  shall  have  been  actually  made  by 
her  as  hereinbefore  provided." 

The  schedule  contained  a  list  of  the 
furniture,  goods,  and  chattels  referred  to 
in  the  agreement,  and  also  an  item  of 
78,  6d.  for  man's  time  laying  stair  and 
Brussels  carpets. 

By  an  indenture  made  on  the  25th  of 
October,  1892,  and  indorsed  on  the  agree- 
ment, W.  E.  Hardy  assigned  all  his 
interest  under  the  agreement  and  in 
the  furniture,  goods,  and  chattels  to  the 
plaintiff  for  25^. 

The  furniture  in  question  comprised  in 


the  agreement  was  sold  by  Mrs.  Doyd, 
before  the  last  instalment  was  paid,  to  the 
defendant,  who  purchased  them  in  good 
faith  and  without  knowledge  of  the  agree- 
ment, and  removed  them  from  5  Thistle 
Grove  Lane. 

At  the  trial,  Wright,  J.,  held  that  the 
agreement  was  an  agreement  to  buy  goods 
within  the  meaning  of  section  9  of  the 
Factors  Act,  1889  (1),  and  gave  judgment 
for  the  defendant. 

The  plaintiff  appealed. 

Stephen  Lynch,  for  the  plaintiff. — ^The 
agreement  here  is  not  an  agreement  of 
sale  within  the  meaning  of  section  9  of  the 
Factors  Act,  1889  (1).  The  property  in 
the  goods  did  not  pass  to  the  hi^r  until 
payment  of  the  last  instalment.  The 
words  of  section  9  no  doubt  are  "  bought 
or  agreed  to  buy,''  but  the  intention  of 
the  Factors  Act,  1889,  could  not  have 
been  to  extend  its  effect  beyond  mercan- 
tile transactions.  The  goods  referred  to 
are  the  goods,  wares,  and  merchandise 
mentioned  in  the  old  Acts,  which  have 
been  held  only  to  apply  to  mercantile 
matters — Wood  v.  Rowdiffe  (2).  Before 
the  present  Act  such  a  case  as  this  vas 
not  within  the  Factors  Acts  at  all. 

C.  L.  Attenhorough  (with  him  WUUs^ 
Q.C,)f  for  the  defendant,  wajs  not  called  on. 

Lord  Esheb,  M.R. — It  seems  to  me 
that  this  is  a  clear  case.  I  suppose  that 
when  section  9  was  before  the  Legislature, 
such  a  case  as  this  must  have  been  brought 
to  its  notice.  Section  9  provides  that 
where  a  person  who  has  bought  or  agreed 
to  buy  goods  obtains,  with  the  consent  of 
the  seller,   possession  of  the  goods,  the 

(1)  52  &  63  Vict.  c.  45.  s.  9 :  "  Where  a  per- 
son havlDg  bought  or  agreed  to  buy  goods 
obtains,  with  the  consent  of  the  seller,  possession 
of  the  goods  or  the  documents  of  title  to  the 
goods,  the  delivery  or  transfer  by  that  person, 
or  by  a  mercantile  agent  acting  for  him,  of  the 
goods  or  docamenta  of  title  nnder  any  sale, 
pledge,  or  other  disposition  thereof,  to  any  per- 
son receiving  the  same  in  good  faith,  and  with- 
out notice  of  any  lien  or  other  right  of  the 
original  seller  in  respect  of  the  goods,  shall  have 
the  same  effect  as  if  the  person  making  the 
delivery  or  transfer  were  a  mere  agent  in  pes- 
session  of  the  goods  or  documents  of  title  with 
the  consent  of  the  owner." 

(2)  20  Law  J.  Rep.  Ezch.  285. 
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delivery  or  transfer  by  that  person,  or  by 
a  mercantile  agent  acting  for  him,  of  the 
goods  to  any  person  receiving  the  same  in 
good  £aith  and  without  notice  of  any  lien 
or  other  right  of  the  original  seller  in  re- 
spect of  the  goods,  is  to  have  the  same 
effect  as  if  the  person  making  the  delivery 
or  transfer  were  a  mere  agent  in  posses- 
sion of  the  goods  with  the  consent  of  the 
owner.  It  is  as  plain  as  it  can  be  that 
this  case  is  within  that  section.  The  hirer, 
Mrs.  Lloyd,  had  agreed  to  buy  the  goods 
comprised  in  the  agreement.  Those  goods 
were  put  into  her  possession  with  the  con- 
sent of  the  owner,  who  is  now  the  plaintiff. 
She  sold  those  goods  to  the  defendant,  who 
purchased  them  in  good  faith  and  without 
any  notice  that  they  were  not  her  property. 
It  seems  to  me  that  section  9  was  passed 
to  meet  such  a  case  as  this,  and  the  ap- 
peal must  therefore  bo  dismissed. 

BowEN,  L.  J.  —  I  am  of  the  same 
opinion. 

Kay,  L.J. — I  also  agree.  This  agree- 
ment is  clearly  an  agreement  to  purchase 
furniture  and  goods.  There  is  a  clause 
whereby  Mrs.  Lloyd  agreed  to  pay,  as 
rent  for  the  hire  and  use  of  the  furni- 
ture, certain  sums  by  certain  instalments ; 
and  then  by  the  last  clause  of  the  agree- 
ment it  is  provided  that,  when  she  has 
made  those  payments,  the  furniture  shall 
become  her  sole  and  absolute  property. 
I  think  that  this  is  an  agreement  to  buy 
goods,  and  that  it  comes  within  the  very 
words  of  section  9,  which  I  presume  was 
passed  for  the  express  purpose  of  covering 
these  hire  agreements. 

Appeal  didmissed. 


Solicitors— Alfred  Ashley,  for  plaintiff ;  John 
Attenborongh,  for  defendant. 
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[IN  THE  COURT  OF  APPEAL.] 
1893.      )  RAYSOIT    V.    THE    SOUTH   LONDON 
July  12.  j  TBAMWATS  COMPANY.* 

Tramway  Company — Passenger  know- 
ingly and  wilfuUy  Refusing  to  Pay  Fare 
— Criminal  Offence — Proceedings  be/ore 
Magistrate — Malicious  Prosecution — 77ie 
Tramways  Act,  1870  (33  <k  34  VicU  o.  78), 
ss.  51  and  52—"  OfenceJ* 

By  section  51  of  tlie  Tramways  Act, 
1870,  a  passenger  who  avoids  or  attempts 
to  avoid  payment  of  his  fare,  or  who,  Juiving 
paid  his  fare  for  a  certain  distance,  know- 
ingly and  wilfvJly  proceeds  beyond  such 
distance,  and  does  not  pay  the  additional 
fare  for  such  distance,  or  attempts  to  avoid 
payment  thereof,  sluiUfor  every  such  offence 
be  liable  to  a  penalty  not  exceeding  40«.  / 
and  by  section  62  any  officer  or  servant  of 
a  tramway  company  and  aU  persons  called 
by  him  to  his  assistance  may  seize  and 
detain  such  passenger  until  he  can  be  con- 
veniently taken  before  a  Justice : — Held, 
that  the  offences  created  by  the  Act  are 
"  criminal  offences,"  and  that  an  action  for 
malicious  prosecution  will  lie  where  pro- 
ceedings have  been  taken  under  section  51 
unthout  reasonable  and  probable  cause,  and 
maliciously. 

Application  for  judgment  or  a  new 
trial. 

The  action  was  brought  to  recover  dam- 
ages for  malicious  prosecution  under  the 
following  circumstances.  The  defendants 
were  the  owners  of  a  tramway  from  Chelsea 
Bridge  to  Clapham  Junction.  On  the 
17th  of  September,  1892,  the  plaintiff, 
who  had  been  accustomed  to  travel  be- 
tween those  two  points,  travelled  on  the 
top  of  one  of  the  tramcars  from  Chelsea 
Bridge  to  Clapham  Junction ;  she  paid 
\d,  for  her  fw«  and  received  a  ticket, 
which,  however,  did  not  shew  the  ter- 
minus to  which  she  was  entitled  to  go. 
Prior  to  the  Nth  of  September,  the  fSstre 
from  Chelsea  Bridge  to  Clapham  Junction 
was  \d,,  but  a  short  time  before  that  date 
it  had  been  raised  to  lief. ;  and  the  fares 
then  were  \d,  from  Chelsea  Bridge  to  the 
Prince's  Head,  and  \d,  from  the  Prince's 
Head  to  Clapham  Junction,    and    \\d. 

*  Coram  Lord  Esher,  M.B.,  Bo  wen,  L.J.,  and 
Kay,  L.J. 
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from  Chelsea  Bridge  to  Clapham  Junc- 
tion. The  new  fiEtres  were  not  exhibited 
in  a  conspicuous  place  outside  the  tramcar 
as  provided  by  section  45  of  the  Tramways 
Act,  1870,  and  the  plaintiff  did  not  know 
that  the  fiare  from  Chelsea  Bridge  to 
Clapham  Junction  had  been  raised.  After 
passing  the  Prince's  Head,  an  inspector  of 
the  defendants  asked  to  see  the  plaintiff's 
ticket,  and  then  demanded  payment  of  an 
extra  penny,  being  the  fere  from  the 
Prince's  Head  to  Clapham  Junction.  The 
plaintiff  offered  a  halfpenny  as  sufficient 
to  make  up  the  difference  in  fare  to  Clap- 
ham Junction,  but  the  inspector  refused 
to  accept  it.  The  plaintiff  gave  the  in- 
spector her  correct  address,  but  when  she 
wanted  to  get  off  the  tramcar  he  refused 
to  allow  her  to  do  so,  and  said  that  he 
should  summon  her  before  a  magistrate 
for  refusing  to  pay  her  fare.  On  the  30th 
of  September  the  plaintiff  was  summoned 
at  the  South- Western  Police  Court  under 
section  61  of  the  Tramways  Act,  1870  (1), 
for  having  knowingly  and  wilfully  refused 
to  pay  her  fare,  but  the  magistrate  dis- 
missed the  summons.  The  plaintiff  then 
brought  the  action  for  malicious  prosecu- 
tion, and  at  the  trial  before  Grantham,  J., 
the  jury  found  a  verdict  in  her  fevour  for 
150^.  damages. 

The  defendants  applied  for  judgment  or 
a  new  trial. 

(1)  33  &  34  Vict.  c.  78.  s.  61 :  « If  any  person 
travelling  or  having  travelled  in  any  carriage  on 
any  tramway  avoids  or  attempts  to  avoid  pay- 
ment of  his  fare,  or  if  any  person  having  paid 
his  fare  for  a  certain  distance  knowingly  and 
wilfully  proceeds  in  any  such  carriage  beyond 
such  distance,  and  does  not  pay  the  additional 
fare  for  the  additional  distance,  or  attempts  to 
avoid  payment  thereof,  or  if  any  person  know- 
ingly and  wilfully  refuses  or  neglects  on  ar- 
riving at  the  point  to  which  he  has  paid  his 
fare  to  quit  such  carriage,  every  such  person 
shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  forty  shillings." 

Section  52 :  "  It  shall  be  lawful  for  any 
officer  or  servant  of  the  promoters  or  lessees  of 
any  tramway  and  all  persons  called  by  him  to 
his  assistance  to  seize  and  detain  any  person 
discovered  either  in  or  after  committing  or  at- 
tempting to  commit  any  such  offence  as  in  the 
next  preceding  section  is  mentioned,  and  whose 
name  or  residence  is  unknown  to  such  officer  or 
servant,  until  such  person  can  be  conveniently 
taken  before  a  Justice  or  until  he  be  otherwise 
discharged  by  due  course  of  law." 


Crump,  Q.Cy  and  W.  E.  Hume-WiUiams, 
for  the  defendants. — An  action  for  mali- 
cious prosecution  will  not  lie  because  sec- 
tions 51  and  62  of  the  Tramways  Act, 
1870,  do  not  create  a  criminal  offence; 
they  are  directed  to  the  regulation  of  the 
traffic  on  the  tramway  in  an  orderly 
manner.  All  proceedings  for  breaches  of 
such  regulations  taken  under  those  sec- 
tions are  in  the  nature  of  civil  and  not 
criminal  proceedings  to  recover  penalties 
for  breaches  of  the  regulations.  The  pro- 
ceedings are  not  taken  by  the  Crown,  nor 
is  the  offence  created  by  the  statute  an 
offence  against  the  public,  and  conse- 
quently this  is  not  a  criminal  matter. 
The  difference  between  a  criminal  and 
civil  proceeding  depends  not  upon  the 
offence  which  occasions  the  proceeding, 
but  upon  the  form  of  the  proceeding  it- 
self— Atcheson  v.  Everitt  (2).  The  intro- 
duction of  the  word  "  offence  "  into  sec- 
tions 51  and  52  does  not  make  the  offence 
criminal.  It  is  an  offence  under  the 
Metropolitan  Police  Act  to  shoot  coal 
across  the  pavement,  but  it  is  not  a  crime 
to  do  so.  If  the  remedy  given  is  for  the 
protection  of  an  individiial  or,  as  in  this 
case,  of  a  company,  the  offence  is  not  a 
crime.  If  the  proceedings  are  taken  on 
behalf  of  the  public  and  for  the  public 
good,  or  if  the  offence  amounts  to  a  mis- 
demeanour at  common  law  independently 
of  the  statute,  then  it  is  criminal.  The 
decisions  under  the  Judicature  Act,  1873, 
s.  47,  as  to  the  meaning  of  the  term 
"  criminal  cause  or  matter  "  do  not  govern 
the  present  case,  because  that  Act  relates 
merely  to  procedure.  The  question  here 
depends  solely  upon  the  construction  of 
the  Tramways  Act,  1870,  which  creates 
simply  a  new  offence  and  not  a  crime. 
The  Judge  at  the  trial  was  wrong  in  hold- 
ing that  there  was  no  reasonable  and  prob- 
able cause,  and  misdii*ected  the  jury  in 
telling  them  that  the  fare  demanded  was 
not  the  legal  fare,  and  also  for  not  direct- 
ing them  that  the  plaintiff  was  bound  to 
prove  the  absence  of  reasonable  and  prob- 
able cause  and  malice.  The  facts  proved 
ai'e  not  sufficient  to  support  an  action  for 
malicious  prosecution. 

(2)  Cowp.  382. 
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Ray  son  v.  South  London  Tram,  Co.,  Ajpp. 

[The  AUorney-Genercd  v.  BradlaTigh  (3), 
MeUor  v,  Lenkam  (4),  Ex  parte  Schqfidd 
(5),  Ex  parte  Whitchurch  (6),  The  Quern 
V.  Tyler  (7),  The  Quartz  HiU  Gold-Mining 
Company  v.  Eyre  (8),  HicJes  v.  Faulkner 
(9),  and  the  Tramways  Act,  1870,  s.  45, 
were  also  referred  to.] 

C.  A.  EtisseUf  for  the  plaintiff,  was  not 
called  upon. 

Lord  Esher,  M.R. — The  first  point 
suggested  is  that,  even  though  what  was 
done  to  the  plaintiff  was  done  without 
reasonable  and  probable  cause  and  ma- 
liciously, yet  nevertheless  an  action  for 
malicious  prosecution  cannot  be  main- 
tained. There  can  be  no  doubt  that  if 
what  was  done  with  regard  to  the  plain- 
tiff was  a  criminal  procedure,  and  the 
criminal  process  was  instituted  or  carried 
on  without  reasonable  and  probable  cause 
and  maliciously,  the  action  will  lie.  But 
even  if  the  proceedings  were  not  criminal, 
I  am  not  at  all  prepared  to  say  that  the 
action  would  not  lie,  nor  do  I  mean  to 
.  suggest  that  it  would  not  lie.  It  is  not, 
however,  necessary  in  this  case  to  deter- 
mine the  latter  point,  because,  in  my 
opinion,  it  is  clear  that  the  process  carried 
on  here  was  a  criminal  process  in  respect 
of  that  which,  if  it  had  existed,  would 
have  been  a  criminal  offence.  The  Legis- 
lature has  passed  a  most  stringent  law  in 
fetvour  of  tramway  companies.  Section  51 
of  the  Tramways  Act,  1870,  provides  that 
any  passenger  who  avoids  or  attempts  to 
avoid  payment  of  his  fisa-e,  or  who  having 
paid  his  fare  for  a  certain  distance  know- 
ingly and  wilfully  proceeds  beyond  such 
distance,  and  does  not  pay  the  additional 
fare  for  the  additional  distance,  or  at- 
tempts to  avoid  payment  thereof,  shall  for 
every  such  offence  be  liable  to  a  penalty 

(3)  54  Law  J.  Rep.  Q.B.  205 ;  Law  Eep.  14 
Q.B.  D.  667. 

(4)  49  Law  J.  Rep.  M.C.  89;  Law  Rep.  6 
Q.B.  D.  467. 

(5)  60  Law  J.  Rep.  M.C.  157;  Law  Rep. 
[1891]  2  Q.B.  428. 

(6)  60  Law  J.  Rep.  M.C.  99 ;  Law  Rep.  7 
Q.B.  D.  634. 

(7)  61  Law  J.  Rep.  M.C.  38 ;  Law  Rep. 
[1891]  2  Q.B.  688. 

(8)  52  Law  J.  Rep.  Q.B.  488 ;  Law  Rep.  11 
Q.B.  D.  674. 

(9)  61  Law  J.  Rep.  Q.B.  268 ;  Law  Rep.  8 
Q.B.  D.  167. 


595 


not  exceeding  40^. ;  and  then  section  52 
provides  that  it  shall  be  lawful  for  any 
officer  or  servant  of  the  company  and  all 
persons  called  by  him  to  his  assistance  to 
seize  and  detain  such  passenger,  and 
whose  address  or  residence  is  unknown, 
until  he  can  be  conveniently  taken  before 
a  Justice,  or  until  he  be  otherwise  dis- 
charged by  due  course  of  law.  That  is  a 
strong  piece  of  legislation,  and  it  is  sur- 
prising to  find  it  in  the  statute-book. 
That  enactment  makes  the  conduct  there 
described  on  the  part  of  the  passenger  an 
offence.  The  sections  in  question  are 
contained  in  a  part  of  the  Act  of  Parlia- 
ment which  is  headed  "  Offences,"  and  the 
cases  there  mentioned  come  within  the 
category  of  offences.  If,  therefore,  a  pas- 
senger does  any  one  of  the  things  men- 
tioned in  section  51  he  commits  an  of- 
fence, and,  under  section  52,  the  servants 
of  the  tramway  company  are  empowered 
to  detain  him  in  custody  in  respect  of 
such  offence,  and  take  him  before  a  magis- 
trate, who  has  power  to  inflict  a  penalty 
not  exceeding  40^.  It  is  admitted  that 
that  state  of  things  brings  the  case  within 
Jervis's  Act.  Here  is  a  thing  which  a 
passenger  is  by  law  forbidden  to  do,  and 
a  passenger  who  does  the  thing  so  for- 
bidden by  the  law  to  be  done  can  be 
taken  into  custody  and  detained  until  he 
can  be  taken  before  a  magistrate  and 
punished  under  Jervds's  Act.  That  is 
clearly  in  respect  of  a  criminal  offence 
which  is  not  a  felony,  but  amounts  to  a 
misdemeanour.  The  offence  is  a  new 
offence,  and  therefore,  if  the  enactment 
had  not  prescribed  a  mode  of  dealing  with 
it,  it  would  be  punishable  on  indictment 
as  a  misdemeanour,  and  the  person  would 
be  subject  to  fine  or  imprisonment.  But 
here  a  particular  mode  of  dealing  with 
this  offence  is  prescribed  by  the  Act  of 
Parliament  itself,  and,  consequently,  that 
is  the  only  mode  of  dealing  with  it,  and 
the  punishment  there  prescribed  is  the 
only  punishment  to  be  applied.  It  is 
therefore  perfectly  clear  that  this  is  a 
criminal  offence. 

[His  Lordship  then  dealt  with  the  ques- 
tion whether  upon  the  facts  of  the  case 
the  plaintiff  was  guilty  of  that  criminal 
offence,  and  came  to  the  conclusion  that 
the  defendants'  inspector  was  wrong  ia 
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Bayson  v.  South  London  Tram,  Co.y  App, 
demanding  an  additional  \d,  fare ;  that 
the  defendants  had  no  right  to  summon 
the  plaintiff  for  refusing  to  pay  a  fare 
which  by  law  she  was  not  bound  to  pay ; 
that  there  was  no  reasonable  and  prob- 
able cause  for  the  defendants  doing  that 
which  it  was  illegal  for  them  to  do ;  that 
the  jury  were  right  in  jfinding  there  was 
malice,  and  that  there  was  no  misdirec- 
tion.] 

BowEN,    L.J.,  and    Kay,    L.J.,    con- 
curred. 

Application  refused. 


Solicitors — Ray  &  Miers,  for  plaintiff ;  Wilkins, 
Blyth,  Dutton  &  Hartley,  for  defendants. 


In  re  weare  (a  solicitor)* 


[IN  THE  QUEEN^S  BENCH  DIVISION  AND 
IN  THE  COURT  OF  APPEAL.] 

1893. 
April  11. 
May  18. 
July  21. 

Solicitor  —  Misconduct  —  Criminal  Of- 
fence— Jurisdiction — Striking  off  RoUs — 
Solicitors  Act,  1888  (51  dh  52  Vict.  c.  65), 
ss.  12,  13,  and  19. 

The  disciplinary  jurisdiction  of  the 
Court  over  solicitors  for  misconduct  is  not 
confined  to  professional  misconduct,  hut  ex- 
tends to  all  ca^es  in  which  the  solicitor  is 
shewn  to  he  an  improper  persmi  to  remain 
a  memher  of  the  profession. 

Accordingly  a  solicitor  who  was  con- 
victed of  heing  knouyingly  a  party  to  the 
continued  iise  of  a  house  of  which  he  was 
the  landlord  as  a  hrothel  was  ordered  to  he 
struck  off  the  rolls. 

The  Solicitors  Act,  1888,  which  requires 
that  an  application  to  strike  a  solicitor  off 
the  rolls  for  misconduct  shaU  he  first  heard 
hefore  a  committee  of  the  Incorporated  Law 
Society,  does  not  affect  the  power  of  the 
Court  under  its  jurisdiction  at  common  law 
to  proceed  against  a  solicitor  who  has  heen 
convicted  of  a  criminal  offence  without  any 

♦  Coram,  Q.B. :  Wills,  J.,  and  Charles,  J. ; 
C.A. :  Lord  Esher,  M.R.,  Lindley,  L.J.,  and 
Lopes,  L.J. 


preliminary  investigation,  and  semble  in 
proceedings  taken  under  the  Act,  a  prdi- 
minary  investigation  hy  the  committee  tciU 
not  be  required  in  cases  where  before  the 
passing  of  die  Act  the  Court  would  have 
dispensed  with  an  enquiry  before  a  Master. 
Decision  of  the  Divisional  Court  af- 
firmed. 

This  was  an  application  by  the  Incor- 
porated Law  Society  that  the  name  of 
Greorge  Edward  Weare,  therein  described 
as  a  solicitor,  of  Bristol,  might  be  struck 
off  the  rolls  on  the  ground  that  he  had 
been  convicted,  for  that  he,  being  the 
landlord  of  certain  premises  known  as 
4  Harford  Street,  in  Bristol,  was  milaw- 
fully  and  wilfully  a  party  to  the  con- 
tinued use  of  such  premises  as  a  brothel, 
contrary  to  the  Criminal  Law  Amend- 
ment Act,  1885. 

The  respondent  was  convicted  of  the 
above  offence  by  the  Bristol  magistrates 
on  the  30th  of  August,  1892,  and  was 
sentenced  to  three  months'  imprisonment 
with  hard  labour,  but  on  appeal  to  the 
Bristol  Quarter  Sessions  this  sentence  was 
commuted  by  the  Recorder  to  a  fine  of 
20/.,  and  the  accused  was  further  ordered 
to  pay  a  sum  of  158/.  18«.  towards  the 
cost  of  the  appeal. 

The  house  in  question  was  let  to  one 
Dury,  on  a  weekly  tenancy  from  Jane, 
1891,  to  June,  1892,  when  Dury  and 
his  wife  were  convicted  of  using  the  pre- 
mises as  a  brothel. 

The  respondent,  who  resided  in  Weston- 
super-Mare,  filed  several  affidavits  in 
opposition  to  the  present  application,  in 
which  he  deposed  that  he  did  not  himself 
collect  the  rents  of  his  houses  in  Harford 
Street,  but  employed  a  collector ;  that  the 
house  in  question  was  not  let  at  an  ex- 
cessive rent,  and  had  since  been  let  at  the 
same  rent  to  a  respectable  tenant;  that 
no  complaint  had  ever  been  made  about 
the  house,  and  that  it  was  his  invariable 
practice  to  give  his  tenants  notice  to  quit 
on  receiving  any  complaint;  he  further 
deposed  that  he  had  only  once  been  inside 
the  house  during  the  tenancy,  and  that 
he  had  no  idea  that  the  house  was  being 
used  for  an  improper  purpose. 

He  also  adduced  evidence  shewing 
that  he  had  not  been  guilty  of  any  dis- 
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bonoarable  conduct  in  his  professional  re- 
lations. 

F.  A.  HoUama^  for  the  motion. 
Coleridge,  Q.C,  and  Weatherly,  for  the 
respondent. 

Wills,  J. — This  is  a  case  of  very  great 
public  importance  as  well  as  of  great  im- 
portance to  the  person  more  immediately 
concerned^  but  we  entertain  no  doubt  at 
all  what  our  judgment  ought  to  be.  I 
quite  agree  with  Mr.  Coleridge  that  the 
mere  &ct  of  a  man  being  convicted  of  a 
criminal  offence,  even  an  offence  punish- 
able with  imprisonment  and  hard  labour, 
is  not  in  itself  sufficient  to  justify  his 
being  struck  off  the  rolls,  or  being 
even  suspended  from  practice;  because 
there  may  be  cases  in  which,  although  the 
law  has  to  be  vindicated,  there  may  be 
nothing,  when  the  matter  comes  to  be  ex- 
plained, which  would  seriously  detract 
from  the  confidence  which,  in  the  or- 
dinaiy  relations  of  life  and  the  ordi- 
nary business  relations  which  a  solicitor 
mast  maintain  with  his  clients,  ought  to 
be  placed  in  him.  But,  at  the  same  time, 
when  a  man  has  been  convicted  of  a 
criminal  offence,  and  the  matter  is  brought 
to  the  notice  of  the  High  Court  of  Justice, 
it  certainly  raises  &  prima  facie  case  which 
calls  for  explanation,  and  for  a  satisfactory 
explanation,  on  the  part  of  the  solicitor, 
and  to  some  extent,  at  all  events,  it  throws 
the  onus  upon  him  of  getting  rid  of  what, 
under  the  circumstances,  would  be  the 
natural  inference  to  be  drawn  from  such 
a  conviction.  Therefore,  a  convicted  man 
does  not  by  any  means  stand  in  the  same 
position  as  a  man  who  has  not  been  con- 
victed of  an  offence.  The  analogy  which 
Mr.  Coleridge  put,  of  a  man  who  had  been 
guilty  of  disgraceful  conduct  in  the  rela- 
tions of  life  which  brought  him  within 
the  jurisdiction  of  the  Divorce  Court,  is, 
to  my  mind,  a  false  one.  In  that  case 
the  man  has  not  been  convicted  of  any 
offence  against  the  criminal  law  of  the 
country,  and  the  prima  facie  inference  to 
be  drawn  from  that,  that  there  is  a  case 
for  investigation  in  this  Court,  does  not 
necessarily  arise.  Nobody  can  deal  ex- 
haustively with  a  matter  of  this  kind  (and 
I  am  anxious  to  say  nothing  which  can 
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limit  the  proper  area  of  jurisdiction  in  this 
Court),  but  cases  might  arise  in  an  in- 
vestigation in  the  Divorce  Court  which 
would  show  that  a  man  was  wholly  unfit 
to  be  a  member  of  an  honourable  profes- 
sion or  to  be  intrusted  with  the  status  of 
one  of  the  officers  of  this  Court.  But, 
dropping  generalities,  it  is  better  to  come 
to  the  circumstances  of  this  case,  and  I 
have  only  made  these  introductory  obser- 
vations in  order  to  show  that  I  at  all 
events  entertain  no  doubt  whatever  as  to 
our  jurisdiction  in  this  matter,  and  as  to 
its  being  properly  invoked  in  a  case  of 
this  kind. 

What  is  it  that  this  solicitor  has  been 
convicted  of  1  He  has  been  convicted  of 
knowingly  permitting  premises  which  be- 
long to  him  to  be  used  for  the  purpose  of 
brothel-keeping.  Prima  facie,  most  of  us 
would  say  that  that  was  a  very  disgraceful 
kind  of  offence — that  it  was  an  offence 
which  not  merely  involved  simple  im- 
morality, but  involved  something  that  was 
personsdly  disgraceful  in  the  highest  de- 
gree to  the  individual  convicted.  It  is 
said  that  the  respondent  was  not  taking 
extra  rent  for  these  premises  because  they 
were  used  as  a  brothel.  I  cannot  see  that 
the  degree  of  profit  which  he  got  out  of 
this  letting  really  affects  the  question. 
The  leamwi  Recorder  has  found,  and 
found,  as  it  seems  to  me,  upon  ample  evi- 
dence, that  the  respondent  knew  at  the 
time  that  he  let  these  premises  to  the 
man  Dury  that  he  had  kept  a  brothel, 
and  I  agree  in  the  learned  Recorder's 
inference  from  that — that  he  must  have 
known,  if  he  had  chosen  to  think  about 
the  matter  at  all,  that  he  was  very  likely 
to  keep  a  brothel  again.  He  was  himself 
from  time  to  time  in  the  street,  and  going 
into  these  houses,  and  he  was  a  person 
who  had  had  ample  warning,  because  some 
years  ago  he  had  been  proceeded  against 
unsuccessfully  for  something  of  the  same 
kind.  Therefore  he  was  a  person  who 
knew  perfectly  well  what  were  the  condi- 
tions, if  I  may  so  phrase  it,  of  the  game 
which  he  was  playing,  and  what  were  the 
risks  involved ;  and  to  suppose  for  a  mo- 
ment that  a  man  of  his  class,  of  his  ex- 
perience, and  of  his  profession,  did  not 
know  perfectly  well  what  was  going  on 
when  these  scenes  are  described  which  took 
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place  in  his  presence  in  the  street,  would 
be  a  stretch  of  charity  which  would  de- 
generate into  absurd  and  ridiculous  weak- 
ness. Upon  this  point  let  me  add  this — 
that  the  learned  Recorder  has,  1  think 
upon  very  good  ground,  disbelieved  the 
statement  which  the  respondent  made 
upon  oath  as  to  what  had  taken  place 
within  his  observation  and  as  to  what  he 
knew.  Upon  that  matter  he  seems  to 
have  been  contradicted  by  at  least  three 
witnesses.  Now,  is  such  a  person  fit  to 
remain  an  officer  of  this  Court  1  Is  he  a 
person  to  be  intrusted  with  the  delicate, 
the  honourable,  and  the  difficult  duties 
which  a  solicitor  has  to  discharge,  and 
which  he  cannot  adequately  discharge  if 
he  is  a  person  of  tainted  character  and  re- 
putation, and  if  he  is  affected  with  a  con- 
viction of,  to  my  mind,  a  peculiarly  dis- 
graceful character!  Because  this  trafficking 
in  prostitution,  this  investing  of  money  in 
a  business  of  this  kind — which  is  what  it 
practically  comes  to  when  a  man  lets  his 
house  to  a  brothel-keeper,  and  knowingly 
continues  him  as  a  tenant,  when  he  might 
turn  him  out  every  week — is  what  most 
people  would  feel  to  be  conduct  of  a 
peculiarly  disgraceful  kind — something 
which  the  instincts  of  every  gentleman 
and  of  every  member  of  an  honourable 
profession  ought  to  revolt  against ;  and,  in 
my  judgment,  such  a  person  is  not  fit  to 
be  trusted  with  the  privileges  and  the 
status  which  belong  to  a  solicitor.  It 
seems  to  me  that,  granted  that  this  Court 
must  interfere  at  all  in  such  a  case  as 
that,  there  can  be  no  half-way  house, 
there  can  be  no  halting-place  between 
non-interference  and  interference  in  the 
most  complete  and  effectual  sense  ;  and  it 
seems  to  me  that  it  would  be  almost  an 
insult  to  the  body  of  honourable  men  who 
are  represented  by  the  Incorporated  Law 
Society  to  allow  a  man  tainted  with  such 
a  conviction  as  this,  under  such  circum- 
stances as  the  learned  Recorder  has  sum- 
marised in  his  judgment,  to  remain  an 
officer  of  the  Court ;  and,  therefore,  I  think 
that  he  ought  to  be  struck  off  the  rolls. 

Charles,  J. — I  am  of  the  same  opinion, 
and  I  do  not  mean  to  add  anything, 
except  that  I  concur  both  in  the  expres- 
sion by  my  learned  brother  of  the  prin- 


ciples which  ought  to  guide  us  in  exercis- 
ing this  jiurisdiction,  and  also  in  the  view 
he  has  taken  of  the  facts  of  this  particular 
case. 

From  this  decision  the  solicitor  appealed. 

The  appellant,  in  person,  contended  that 
the  conviction  was  not  justified  by  the  evi- 
dence, that  he  had  been  sufficiently  pun- 
ished for  his  offence,  and  that  the  jurisdic- 
tion of  the  Court  was  intended  for  the 
protection  of  suitors  and  was  confined  to 
offences  connected  with  the  profession  of  a 
solicitor,  and  he  reUed  particularly  on  In 
re  Hill  (1).  He  contended,  further,  that, 
under  the  Solicitors  Act,  1888,  it  was 
not  competent  for  the  Incorporated  Law 
Society  to  bring  the  matter  into  Court 
iintil  after  there  had  been  an  enquiry 
before  a  committee  of  the  Society  as  pro- 
vided by  section  13  (2). 

HoUamSy  for  the  Incorporated  Law 
Society. — ^The  disciplinary  jurisdiction  of 
the  Court  over  solicitors  is  not  confined 
to  cases  of  professional  misconduct,  but 
extends  to  all  cases  where  a  solicitor  is 
shewn  to  be  not  a  fib  and  proper  person 
to  continue  a  member  of  the  profession. 
That  is  the  true  t«st — The  Xing  v. 
Southerton  (3),  JEx  parte  BrounsaU  (4),  In 
re  Hawdone  (5),  In  re  WaUaoe  (6),  In  re 

(1)  37  Law  J.  Rep.  Q.B.  295 ;  Law  Bep. 
3  Q.B.  543. 

(2)  The  Solicitors  Act,  1888,  provides  (section 
12)  for  the  appointment  of  a  committee  of  the 
Incorporated  Law  Society  to  hear  applications 
to  strike  a  solicitor  off  the  rolls. 

Section  13 :  "An  application  to  strike  the  name 
of  a  solicitor  off  the  roll  of  solicitors  .... 
shall  be  made  to,  and  shall  be  heard  by,  the 
conunittee  in  accordance  with  roles  to  be  made 
under  the  authority  of  this  Act.  The  com- 
mittee, after  hearing  the  case,  shall  embody 
their  finding  in  the  form  of  a  report  to  the  High 
Court  of  Justice.  .  .  .  The  report  shall  have  the 
same  effect,  and  shall  be  treated  by  the  Court 
in  the  same  manner,  as  a  report  of  a  Master  of 
the  Court." 

Section  19:  "  The  Master  of  the  Rolls  or  any 
Judge  of  the  High  Court  of  Justice  may,  not- 
withstanding anything  in  this  Act,  exercise  any 
jurisdiction  over  solicitors  which  he  might  have 
exercised  if  this  Act  had  not  been  passed." 

(3)  6  East,  126. 

(4)  2  Cowp.  829. 
(6)  9  Dowl.  970. 

(6)  36  Law  J.  Kep.  P.C.  9;  Law  Rep. 
1  P.C.  283. 
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King  (7),  and  In  re  Blake  (8).  With  re- 
gard to  the  Solicitors  Act,  this  matter  is 
brought  before  the  Court  in  accordance 
with  the  old  practice  applicable  in  cases 
of  convictions,  and  the  Act  contains  no- 
thing to  affect  the  jurisdiction  of  the 
Court  at  common  law. 

The  appellant  replied. 

Lord  Eshbb,  M.R. — I  am  sorry  to  say 
that  in  this  case,  as  to  the  facts,  I  cannot 
have  any  real  doubt,  and  I  cannot  dis- 
agree with  what  has  been  done  by  the 
magistrates,  or  by  the  Recorder,  or  by 
the  Divisional  Court.  I  think  that  the 
only  inference  to  be  drawn  from  the  evi- 
dence is  that  this  person  has  allowed  him- 
self to  be  the  landlord  of  brothels,  and 
that  he  has  let  them  to  tenants  when  he 
knew  those  tenants  were  using  his  houses 
as  brothels,  and  that  he  has  been  properly 
convicted  of  an  offence  under  the  Criminal 
Law  Amendment  Act,  1885.  Is  that  a 
criminal  offence  1  To  keep  a  brothel  was 
a  common-law  offence  and  indictable. 
The  Act  of  Parliament  has  added  a  new 
offence,  to  be  the  landlord  of  a  house  used 
as  a  brothel  by  your  tenants  with  your 
knowledge.  That  offence  is  put  into  the 
same  category  as  keeping  a  brothel,  but  it 
is  a  new  offence.  It  is  not  a  common- 
law  offence ;  and  the  same  statute  which 
creates  the  offence  provides  a  special 
remedy,  instead  of  the  remedy  by  indict- 
ment. But  we  held  the  other  day  in  the 
Court  of  Appeal  that  where  an  offence 
is  created  by  Act  of  Parliament,  to  com- 
mit that  offence  is  a  misdemeanour,  be- 
cause it  is  disobedience  to  an  Act  of 
Parliament.  But  where  the  Act  of  Par- 
liament which  creates  the  offence  provides 
a  particular  remedy,  that  is  the  only  pro- 
cess which  can  be  used  for  the  purpose  of 
punishing  that  criminal  offence  (9).  This, 
therefore,  was  a  criminal  offence — that  is, 
it  was  a  crime,  and  the  appellant  has  been 
convicted  of  it,  although  not  by  the  ordi- 
nary process  by  a  Judge  and  jury,  but 
he  has  been  convicted  of  it  by  the  process 
indicated  by  the  statute — namely,  by  in- 
formation before  a  magistrate.      He  has 

(7)  8  Q.B.  Rep.  129;  15  Law  J.  Rep.  Q.B.  2. 

(8)  3  B.  &  B.  34  ;  30  Law  J.  Rep.  Q.B.  32. 

(9)  Rayton  v.  The  South  London  TramrvayB 
Qmpan;/,  Ante,  p.  593. 
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been  convicted  of  a  criminal  offence,  and  he 
has  been  punished  for  that  offence.  Now 
comes  the  question  whether  an  application 
to  strike  him  off  the  rolls  can  be  enter- 
tained by  the  Court  under  these  circum- 
stances, and  whether,  if  the  Court  can 
entertain  it,  there  is  any  reason  to  differ 
from  what  the  Divisional  Court  has  done 
in  this  case.  It  is  argued  by  the  appel- 
lant that  the  offence  must  be  an  offence 
in  his  character  as  a  solicitor,  or  having  re- 
lation to  his  character  as  a  solicitor,  and  that 
in  the  case  of  any  other  crime,  however 
monstrous,  the  Court  has  no  authority  to 
stiike  him  off  the  rolls,  because  it  is  not 
done  in  his  capacity  as  a  solicitor.  It 
would  seem  to  me  to  be  a  very  terrible 
doctrine  if  it  were  true  that  a  person  con- 
victed of  a  crime,  however  heinous,  should 
be  allowed  by  the  Court  to  continue  to  be 
a  member  of  the  profession  of  a  solicitor 
— a  profession  which  ought  to  be  free 
from  all  suspicion.  That  would  seem 
to  be  a  terrible  doctrine ;  but  is  it  well 
founded?  Now  it  seems  to  me  that 
the  contrary  was  decided  as  long  ago  as  in 
1778  in  Ex  parte  Brounsall  (4).  I  do  not 
say  it  was  not  the  law  before ;  but  in  that 
case  it  is  very  authoritatively  laid  down  by 
Lord  Mansfield  with  his  usual  facility  of 
expression.  That  was  an  application  to  the 
Court  to  strike  an  attorney  off  the  rolls  of 
attorneys,  he  having  been  convicted  of 
stealing  a  guinea,  for  which  offence  he 
received  sentence  to  be  branded  in  the 
hand  and  to  be  confined  to  the  house  of 
correction  for  nine  months.  Two  things 
were  argued — ^first,  that  it  was  not  an  of- 
fence as  an  attorney  or  solicitor ;  secondly, 
that  the  solicitor  had  been  punished  for 
it ;  and  on  both  grounds  it  was  urged  that 
the  Court  ought  not  to  strike  him  off  tho 
rolls.  Lord  Mansfield  says :  "  This  ap- 
plication is  not  in  the  nature  of  a  second 
trial" — that  is,  a  second  trial  for  the 
offence  of  stealing — "  or  a  new  punish- 
ment " — that  is,  for  the  offence  of  stealing. 
"  But  the  question  is,  whether,  after  the 
conduct  of  this  man  " — that  is,  in  stealing 
the  guinea ;  he  does  not  say  when,  where, 
or  how ;  it  might  have  been  in  a  public- 
house  or  anywhere  else — "it  is  proper 
that  he  should  continue  a  member  of  a 
profession  which  should  stand  free  from 
all  suspicion.     Suppose   he  had  been  a 
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Justice  of'  the  Peace,  the  conviction  itself 
would  not  remove  him  fipom  the  Com- 
mission ;  but  could  there  be  a  doubt  that 
he  ought  to  be  struck  out  of  the  Com- 
mission 1 "  Then  he  says  that  he  had  con- 
sulted all  the  Judges  upon  this  case  whether 
the  Court  ought  to  strike  the  man  off  the 
rolls.  "What  for  1  Not  for  having  done 
anything  in  his  capacity  as  an  attorney, 
but  for  having  stolen  a  guinea,  although 
he  had  been  pimished  according  to  law  for 
that.  His  words  are :  "  We  have  consulted 
all  the  Judges  upon  this  case,  and  they 
are  unanimously  of  opinion  that  the  de- 
fendant's having  been  burnt  in  the  hand 
is  no  objection  to  his  being  struck  off  the 
roll/*  That  would  only  go  to  the  point 
whether,  because  he  had  been  punished,  he 
could  not  be  struck  off;  but  he  goes  on  to 
say :  "  And  it  is  on  this  principle,  that  he  is 
an  unfit  person  to  practise  as  an  attorney. 
It  is  not  by  way  of  punishment ;  but  the 
Court  in  such  cases  exercise  their  dis- 
cretion whether  a  man  whom  they  have 
formerly  admitted  is  a  proper  person  to 
be  continued  on  the  roU  or  not.*'  That 
is  the  question,  he  says;  and  then,  in 
conclusion,  he  says  this :  "  Having  been 
convicted  of  felony,  we  think  that  the  de- 
fendant is  not  a  fit  person  to  be  an 
attorney.**  There,  it  seems  to  me,  is  the 
whole  law  on  the  matter,  laid  down  as 
distinctly  as  can  be,  and,  I  cannot  help 
thinking,  in  a  way  the  propriety  of  which 
nobody  can  doubt. 

In  the  case  of  The  King  v.  Soviherton 
(3)  an  information  was  filed  by  the 
Attorney- General  against  the  defendant, 
an  attorney,  upon  which  he  was  tried  and 
convicted  on  certain  counts.  Now,  the 
offence  for  which  he  was  convicted  was, 
threatening  to  proceed  against  a  person 
for  an  offence  against  the  Revenue  laws  in 
order  to  extort  money.  That  is  not  an 
offence  committed  by  a  man  in  his  capacity 
of  attorney.  It  is  an  offence  which  any 
man  might  commit.  It  might  equally 
well  have  been  committed  by  any  common 
informer  who  was  not  an  attorney  at  all. 
He  was  tried  for  that,  and  the  verdict  was 
given  against  him,  but  it  was  set  aside  for 
some  technical  error.  Lord  EUenborough 
there  said  "  that  enough  appeared  to  the 
Court  to  satisfy  them  that  the  defendant 
was  a  very  improper  person  to  remain  as 


an  attorney  on  the  rolls  of  the  Court. 
Therefore  he  desired  the  Master  to  enquire 
and  report** — ^not  anything  more  than 
this — "whether  the  defendant  was  still 
upon  the  rolls  of  the  attorneys  of  this 
Court**;  and  when  the  Master  reported 
that  he  was,  they  struck  him  off.  There, 
again,  it  seems  to  me  that  the  Court  pro- 
ceeded on  the  very  ground  on  which  Lord 
Mansfield  had  proceeded  in  the  former 


Then  there  is  the  case  of  In  re  HiU  (1), 
where  an  attorney  acting  as  a  derk  to 
a  firm  of  attorneys,  in  completing  the  sale 
of  certain  property,  received  the  balance 
of  the  purchase- money,  which  he  appro- 
priated to  his  own  use.  In  other  words, 
it  was  an  application  against  a  clerk  who 
embezzled  his  master's  money.  The  offence 
was  not  anything  done  in  his  capacity  as 
a  solicitor*s  clerk.  It  is  the  same  offence 
as  would  be  committed  by  a  merchant's 
clerk  or  by  a  tradesman's  clerk  who  eip- 
bezzled  his  master*s  money.  It  was  re- 
ceiving his  master*s  money,  by  the  autho- 
rity of  his  master,  and  putting  it  into  his 
own  pocket  in  order  to  keep  it.  The  derk 
having  been  convicted  of  that  offence, 
there  was  a  motion  to  strike  him  off  the 
rolls ;  and,  according  to  the  headnote  in 
the  Law  Beports,  it  was  held  that, 
"  although  the  misconduct  was  not  com- 
mitted strictly  in  his  professional  charac- 
ter ** — I  should  say  myself,  if  you  leave 
out  "  strictly  **  from  the  headnote  it  would 
be  right — "  although  the  misconduct  was 
not  committed  in  his  professional  charac- 
ter, yet,  as  it  was  misconduct  which  would 
have  prevented  him  from  being  admitted 
as  an  attorney,  the  Court  would  exercise 
its  summary  jurisdiction  and  punish  the 
misconduct.*'  Lord  Chief  Justice  Co(ihum 
puts  the  case  thus  :  "  When  an  attorney 
does  that  which  involves  dishonesty,  it  is 
for  the  interest  of  the  suitors  that  the 
Court  should  interpose  and  prevent  a 
man  guilty  of  such  misconduct  fix>m 
acting  as  an  attorney  of  the  Court 
In  this  case,  if  the  delinquent  had  been 
proceeded  against  criminally  upon  the 
&cts  admitted  by  him,  it  is  plain  that  he 
would  have  been  convicted  of  embezzle 
ment,  and  upon  that  conviction  being 
brought  before  us  we  should  have  been 
bound  to  act.     If  there  had  been  a  oon- 
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flict  of  evidence  upon  the  affidavits,  that 
might  be  a  very  sufficient  reason  why  the 
Court  should  not  interfere  until  the  con- 
viction had  taken  place;  but  here  we 
have  the  person  against  whom  this  appli- 
cation is  made  admitting  the  facts."  Mr. 
Justice  Blackburn  puts  it  on  the  same 
ground.  He  says,  "  I  may  add,  in  accor- 
dance with  what  the  Lord  Chief  Justice 
has  said,  that  in  the  punishment  that  it 
would  be  necessary  to  impose  upon  an 
offender,  for  the  protection  of  the  suitors, 
it  always  should  be  considered  whether  the 
particidar  wrong  done  is  connected  with 
the  character  of  an  attorney.  The  offence 
morally  may  not  be  greater,  but  still,  if 
done  in  the  character  of  an  attorney,  it  is 
more  dangerous  to  the  suitors,  and  should 
be  more  severely  marked.''  All  that  he 
says  is  that  when  it  is  done  in  the  cha- 
racter of  a  solicitor  it  should  be  more 
severely  marked ;  and  Mr.  Justice  Mellor 
says,  "  It  would  be  extremely  dangerous 
if  we  were  to  allow  an  immunity  because 
the  man,  when  the  offence  was  done,  was 
not  acting  as  an  attorney  but  as  clerk." 
All  these  cases  seem  to  me  to  shew  that  it 
is  not  necessary  that  the  offence — a 
criminal  offence,  at  all  events — should  be 
committed  in  the  character  of  an  attorney ; 
the  question  is,  whether  it  is  such  an 
offence  as  makes  it  unfit  that  the  person 
committing  it  should  remain  a  member  of 
this  strictly  honourable  profession.  Where 
a  man  has  been  convicted  of  a  criminal 
offence,  that,  prima  fade  at  all  events, 
makes  him  a  person  unfit  to  be  a  member 
of  an  honourable  profession.  You  must 
not  carry  that  to  the  length  of  saying 
that  wherever  he  has  committed  a  criminal 
offence  the  Court  is  bound  to  strike  him 
off  for  that.  That  wa«  attempted  to  be 
argued  on  behalf  of  the  Incorporated  Law 
Society  in  the  case  of  In  re  a  Solicitor  ; 
ex  parte  The  hicorporated  Law  Society  (10). 
It  was  contended  that  it  followed  as  a 
matter  of  course  that  the  convicted  man 
must  be  struck  off;  but  Baron  Pollock 
held,  and  Mr.  Justice  Manisty  held,  that 
although  his  being  convicted  of  a  crime 
prima /acie  made  him  liable  to  be  struck 
off  the  rolls,  yet  the  Court  still  had  a 
discretion,  and   must  enquire  into  what 

(10)  61  Law  Times  Rep.  (N.S.)  842. 
Vol.  62.— Q.B. 
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kind  of  a  crime  it  was  of  which  he  had 
been  convicted,  and  that  the  Court  might 
punish  him  to  a  less  extent  than  if  he  had 
not  been  so  punished.  As  to  striking  off 
the  rolls,  I  have  no  doubt  myself  that 
the  Court  might  say,  "  Under  these  cir- 
cumstances we  shall  do  no  more  than 
admonish  him  "  ;  or  the  Court  might  say, 
'^We  shall  do  no  more  than  admonish 
him  and  make  him  pay  the  costs  of  the 
application  "  ;  or  the  Court  might  suspend 
him,  or  the  Court  might  strike  him  off  the 
rolls.  The  discretion  of  the  Court  in 
each  particular  case  is  absolute.  There- 
fore, I  think  the  law  as  to  the  power  of 
the  Court  is  quite  clear. 

Now  comes  the  question  whether,  after 
the  passing  of  the  Solicitors  Act,  this  juris- 
diction can  be  exercised  by  a  Divisional 
Court — by  the  High  Court,  in  other  words 
— without  there  having  been  an  application 
to  the  Incorporated  I^w  Society. 

That  depends  upon  what  is  the  true 
construction  of  the  sections  of  the  Soli- 
citors Act  of  1888.  That  Act,  in  sections 
12  and  13,  says  that  an  application  to 
strike  the  name  of  a  solicitor  off  the  roUs, 
or  an  application  to  require  a  solicitor  to 
answer  any  allegations,  shall  be  made  to, 
and  shall  be  heard  by,  the  committee.  But 
then  it  says,  "  The  committee,  after  hear- 
ing the  case,  shall  embody  their  finding  in 
the  form  of  a  report  to  the  High  Court ; 
and  then  the  report  shall  have  the  same 
effect,  and  shall  be  treated  by  the  Court 
in  the  same  manner,  as  the  report  of  a 
Master  to  the  Court."  The  truth  is,  that 
section  was  intended  to,  and  has,  in  my 
opinion,  in  effect,  put  the  enquiry  by  the 
Incorporated  Law  Society  in  the  place  of  a 
report  by  the  Master,  and  therefore  where 
the  case  would  have  called  for  a  report 
from  the  Master,  the  enquiry  must  be 
made  by  the  Incorporated  Law  Society. 
But  where  no  enquiry  before  the  Master 
would  have  been  necessary,  it  is  absurd  to 
say  that  you  ai-e  to  replace  an  unnecessary 
enquiry  before  the  Slaster  (an  enquiry 
which  never  would  have  been  ordered)  by 
an  enquiiy  bef<5re  the  Incorpoiuted  Law 
Society  which  is  to  have  the  same  effect 
as  a  report  by  the  Master.  That  seems 
to  me  absui-d.  But  if  there  is  any  doubt 
about  it,  it  seems  tome  that  the  19th  sec- 
tion preserves  the  jurisdiction  of  the  High 
4H 
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Court  to  act  on  its  own  motion  if  it  thinks 
fit  and  if  it  thinks  right.  I  think,  there- 
fore, that  that  is  not  a  condition  prece- 
dent, and  that  we  are  not  hampered  by 
that.  Then  we  m\ist  act  in  this  case. 
Not  only  have  we  authority  to  act,  but  we 
are  bound  to  act  in  this  case.  The  Divi- 
sional Court,  having  heard  the  case,  has 
come  to  the  conclusion  that  this  solicitor 
has  been  convicted  of  a  criminal  offence, 
and  of  a  criminal  offence  of  such  a  dis- 
graceful kind  that  he  ought  to  be  struck 
off  the  rolls.  The  Court  is  not  bound  to 
strike  him  off  the  rolls  unless  the  Court 
agrees  that  he  has  been  convicted  of  such 
a  personally  disgraceful  criminal  offence 
that  he  ought  not  to  remain  a  member  of 
that  strictly  honourable  profession.  What 
is  the  offence  of  which  this  solicitor  has 
been  convicted?  The  offence  is  being  a 
party  to  the  use  of  a  house  belonging 
to  him  as  a  brothel.  Is  it  or  \&  it  not 
personally  disgraceful  1  Try  it  in  this 
way.  Ought  any  respectable  solicitor  to 
be  called  upon  to  enter  into  that  intimate 
intercourse  with  him  which  is  necessary 
between  two  solicitors  even  though  they 
are  acting  for  opposite  parties?  In  my 
opinion  no  other  solicitor  ought  to  be 
called  upon  to  enter  on  such  relations 
with  a  person  who  has  so  conducted  him- 
self. I  think  he  has  been  convicted  of 
a  personally  disgraceful  offence.  The  con- 
viction is  pTnma  facie  a  reason  why  the 
Court  should  act.  The  disgracefulness  of 
the  crime  in  this  case  is  such  that  the 
Court  was  bound  to  strike  him  off  the 
rolls.  I  know  how  terrible  that  is.  It 
may  prevent  him  from  acting  as  a  solicitor 
for  the  rest  of  his  Ufe,  but  it  does  not 
necessarily.  He  is  struck  off  the  rolls, 
but  if,  after  an  honourable  career  extend- 
ing over  a  period  sufficiently  long  to  con- 
vince the  Court  that  there  has  been  a 
perfect  and  actual  repentance,  an  applica- 
tion is  made  to  the  Court  to  restore  him 
to  the  profession,  the  Court  will,  upon 
satisfactory  evidence,  have  the  power  to 
restore  him.  The  appeal  must  be  dis- 
missed. 

LiNDLEY,  L.J. — I  am  of  the  same  opi- 
nion. With  respect  to  the  fiacts  I  am  con- 
tent to  rely  upon  the  language  of  Mr. 
Justice  Wills.      I   think  it  would  be  a 


stretch  of  charity  which  would  degenerate 
into  absurd  and  ridiculous  weakness  if  we 
allowed  ourselves  to  express  a  doubt  as  to 
the  real  fiEicts  of  the  case.  I  have  not  the 
slightest  doubt  whatever  that  this  solicitor 
let  these  houses  knowing  perfectly  well 
what  they  were.  It  is  merely  idle  and 
childish  to  expect  any  set  of  men,  or  any 
one  man,  to  come  to  any  other  conclu- 
sion, l^at  being  so,  the  question  is. 
What  ought  to  be  donef  He  says  that 
this  offence  has  nothing  to  do  with  his 
character  as  a  solicitor — ^that  it  is  not 
misconduct  in  his  professional  capacity. 
Well,  what  is  the  function  of  the  Court  in 
considering  applications  to  strike  soli- 
citors off  the  rolls  1  It  is  impossible  to 
express  that  function  better  than  in  the 
language  of  Lord  Mansfield  in  the  case  of  Ex 
parte  BrauTisaU  {4:),  wldch  was  repeated  and 
adopted  (with  little  variation)  in  the  later 
case  of  The  King  v.  SoiUhertan  (3).  The 
question  is,  whether  a  man  is  a  fit  and 
proper  person  to  remain  on  the  roU  of 
solicitors  and  practise  as  such.  That  is 
the  question.  Now,  asking  that  question, 
how  can  we  say  that  a  person  who  acts  as 
this  man  is  proved  to  have  acted  is  a  fit 
and  proper  person  to  remain  on  the  roll 
of  solicitors)  What  respectable  solicitor 
could,  without  loss  of  self-respect,  knowing 
the  £Sacts,  meet  him  in  business?  And 
what  right  have  we  to  impose  upon  re- 
spectable solicitors  the  duty  of  meeting 
him  in  business?  I  have  no  hesitation 
whatever  in  saying  that  the  decision  of 
the  Divisional  Court  was  correct,  and  that 
we  cannot  alter  it.  With  respect  to  the 
question  of  procedure,  I  take  it  that  the 
conviction  is  equivalent  to  the  report  of  a 
Master,  and  that  therefore,  there  being  a 
conviction  of  a  criminal  offence,  it  is  not 
necessary  to  adopt  the  machinery  of  the 
Act  of  1888,  and  have  an  enquiry  before 
the  Incorporated  Law  Society  before  apply- 
ing to  the  Court.  I  quite  agree  in  what 
has  been  said  about  restoration.  That  is 
quite  another  matter. 

LopBs,  L.J. — I  feel  compelled  to  eome 
to  the  conclusion  that  the  offence  with 
which  this  solicitor  is  charged  is  amply 
proved,  and  that  his  conviction  was  ri^t. 
I  am  also  compelled  to  come  to  the  con- 
clusion that  the  decision  of  the  Divisional 
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Court  was  right.  I  desire,  however,  to 
add  a  few  words  with  regard  to  the  juris- 
diction of  the  Court.  It  has  been  sug- 
gested that  the  power  to  strike  off  the 
rolls  only  exists  where  there  has  been 
some  professional  misconduct.  It  appears 
to  me  that  to  hold  that  the  jurisdiction 
of  the  Court  to  strike  off  the  rolls  extends 
only  to  profesisional  misconduct  and  neg- 
lect of  duty  as  a  solicitor,  would  be  placing 
too  narrow  a  limit  on  that  most  salutary 
disciplinary  power  that  the  Court  exercises 
over  its  officers.  To  my  mind,  the  ques- 
tion which  the  Court  in  cases  like  this 
ought  always  to  put  to  itself  is  this :  Is 
the  Court,  having  regard  to  the  circum- 
cumstances  brought  before  it,  any  longer 
justified  in  holding  out  the  solicitor  in 
question  as  a  fit  and  proper  person  to  be 
entrusted  with  the  important  duties  and 
grave  responsibilities  which  belong  to  a 
solicitor  %  That  appears  to  me  to  be  the  ques- 
tion which  the  Court  always  has  to  answer 
when  a  matter  of  this  kind  comes  before 
it.  That  the  jurisdiction  of  the  Court  is 
not  confined  to  cases  where  the  miscon- 
duct has  been  connected  with  the  solicitoi-'s 
profession,  to  my  mind,  is  made  very  clear 
by  the  case  of  In  re  Hill  (1).  Ihat 
case  has  been  referred  to  by  my  Lord, 
but  he  did  not  read  one  passage  from  the 
judgment  of  Mr.  Justice  Blackburn  which 
seems  to  me  to  put  the  matter  as  clearly 
as  it  can  be  put.  Mr.  Justice  Blackburn 
says,  "  I  think,  when  we  are  called 
upon,  in  exercise  of  our  equitable  jurisdic- 
tion, to  order  an  attorney  to  perform  a 
contract,  to  pay  money,  or  to  fulfil  an 
undertaking,  there  we  have  jurisdiction 
only  if  the  undertaking  or  the  contract  is 
made  in  his  character  of  attorney,  or  so  con- 
nected with  his  character  of  attorney  as  to 
bring  it  within  the  power  of  the  Court  to 
require  that  their  officer  should  behave 
well  as  an  officer.  But  where  there  is  a 
matter  which  would  subject  the  person  in 
question  to  a  criminal  proceeding,  in  my 
opinion,  a  different  principle  must  be  ap- 
plied. We  are  to  see  that  the  officers  of 
the  Court  are  proper  persons  to  be  trusted 
by  the  Court  with  regard  to  the  interest 
of  suitors,  and  we  are  to  look  to  the 
character  and  position  of  the  persons,  and 
judge  of  the  acts  committed  by  them, 
upon  the  same   principle  as  if  we  were 
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considering  whether  or  not  a  person  is  fit 
to  become  an  attorney.  If  he  has  pre- 
viously misconducted  himself,  we  should 
consider  whether  the  circumstances  were 
such  as  to  prevent  his  being  admitted,  or 
whether  he  had  condoned  his  offence  by 
his  subsequent  good  conduct ;  the  prin- 
ciple on  which  the  Court  acts  being  to  see 
that  the  suitors  are  not  exposed  to  im- 
proper officers  of  the  Court."  Mr.  Justice 
Lush  says :  "  I  think,  where  the  miscon- 
duct is  of  such  a  character  as  would  pre- 
vent a  person  from  being  admitted  as  an 
attorney,  that  we  are  bound  to  interfere 
after  a  person  has  been  admitted  as  an 
attorney."  That  case  (to  say  nothing  of 
the  others  that  have  been  brought  to  the 
notice  of  the  Coiuii)  places  it  beyond 
doubt  that  the  jurisdiction  of  the  Court 
extends  not  only  to  the  case  where  the 
misconduct  has  been  connected  with  the 
profession  of  a  solicitor,  but  also  to  cases 
where  the  conduct  has  been  such  as  to 
make  it  clear  to  the  Court  that  that  person 
ought  no  longer  to  be  held  out  as  a  fit  and 
proper  person  to  exercise  the  important 
functions  with  which  the  Court  entrusts 
him.  Applying  that  rule  to  the  present 
case,  I  am  reluctantly  compelled  to  come 
to  the  conclusion  that  the  solicitor  in 
question  in  this  case  has  brought  himself 
within  the  terms  of  it — namely,  that  by 
his  conduct  he  has  shewn  himself  not  to 
be  a  fit  and  proper  person  to  be  entrusted 
with  the  responsibilities  and  duties  which 
belong  to  the  profession  which  he  has 
hitherto  followed.  I  wish  to  make  only 
one  observation  with  regard  to  a  matter 
that  arose  about  the  conviction.  It  is 
perfectly  clear  that  the  mere  fact  that  a 
person  has  been  convicted  of  a  criminal 
offence  does  not  make  it  imperative  on  the 
Court  to  strike  him  off  the  rolls.  There 
are  criminal  offences  and  criminal  offences. 
For  instance,  one  can  imagine  an  assault 
of  such  a  disgraceful  character  that  it 
would  make  it  incumbent  on  the  Court  to 
strike  the  solicitor  off  the  rolls.  On  the 
other  hand,  one  can  imagine  an  assault 
arising  to  some  extent  out  of  a  quarrel,  or 
of  a  much  less  serious  character  than  the 
one  I  have  described,  where  in  all  prob- 
ability the  Court  would  not  think  it  its 
duty  to  interfere.  Again,  the  same  ob- 
sei'vation    would    arise    with    regard    to 
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indictments  for  libel.  There  are  libels  and 
libels,  some  of  which  would  compel  the 
Court  to  act  under  the  plenary  power  it 
possesses ;  others  where  the  Court  would 
hesitate  before  it  so  acted.  With  regard 
to  the  point  taken,  that  it  was  a  condition 
precedent  to  the  intervention  of  the  Court 
that  an  application  should  be  made  to  the 
Incorporated  Law  Society,  I  can  only  say 
I  consider  that  point  entirely  fails.  The 
application  to  the  Incorporated  Law 
Society  was  intended  to  be  in  substitution 
for  the  Master's  report.  The  report  of 
the  Master  was  never  necessary  where  the 
proceedings  were  taken  upon  a  conviction, 
and  therefore  an  application  to  the  In- 
corporated Society  is  not  necessary  in  this 
case.  And,  again,  if  there  were  any  doubt 
about  that,  section  19,  which  preserves  the 
jurisdiction  of  the  Court,  would  be  an 
ample  answer. 

Solicitors — E.  W.  Williamson,  for  applicants; 
Ridsdale  &  Son,  agents  for  Gregory  &  Hirst, 
Bristol,  for  solicitor. 
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ROSE  {appellant)  v.  progley 
(respondent). 


Beerliouse — Death  of  Licensee  during 
Currency  of  Licence — Temporary  Manage- 
ment of  Business — "  Heir  " — Discretion  of 
Justices — Licerasitig  Act,  1872  (35  ^  36 
Vict,  c,  94),  «.  3  {proviso), 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  181.] 


[IN  THE  COURT  OF  APPEAL.] 
1893.         )         niLL   AND   COMPANY   V, 
Aug.  2,  10.  3  THOMAS. 

Ilighv^ay  —  Repair  —  Extraordinary 
Traffic — Excessive  Weight — User  of  Road 
— Highways  and  Locomotives  {Amendnfient) 
Act,  1878  (41  (b  42  Vict,  c  77),  «.  23. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  161.] 


THE  QUEEN  V.   THE  JUDGE  OF 
THE  BROMPTON  COUNTY  COURT. 


1893. 

Feb.  9,  10. 
May  19. 

Solicitor  —  U7iqualified  Person  —  Con- 
tempt of  Court — Contempt  of  a  County 
Court — Poiver  of  Cownty  Court  Judge  to 
Commit — Solicitors  Act^  1843  (6  (t  7  Vict, 
c.  73),  s.  2— Solicitors  Act,  1860  (23  <t  24 
Vict.  c.  127),  s.  26— County  Courts  Act, 
1888  (51  <fr  52  Vict.  c.  43),  s.  162. 

By  the  Solicitors  Act,  1843  ^6  d;  7  Vict, 
c.  73),  s.  2,  "tio  person  shau  act  as  an 
aUomey  or  solicitor,  or  as  such  attorney  or 
solicitor  sue  out  any  xorit  or  process,  or 
commence,  carry  on,  or  solicit  or  defend 
any  action,  suit,  or  other  proceeding^  or  ad 
as  an  attorney  or  solicitor  in  any  oatise, 
matter,  or  suit  ....  urdess  such  person 
shall  .  ...  be  admitted  and  enrolled,  and 
o^ierunse  duly  qualified  to  act  as  an  attor- 
ney or  solicitor,  .  .  ." 

The  Solicitors  Act,  1860  (23  d&  24  Viet, 
c.  127),  s.  26,  provides  that  every  person 
who  acts  as  an  attorney  or  solicitor  con- 
trary to  section  2  of  the  Solicitors  Act, 
1843,  ^^  shall  be  deemed  guilty  of  a  con- 
tetnpt  of  the  Court  in  which  tlie  action, 
suit,  cause,  matter,  or  proceeding  in  rela- 
tion to  which  lie  so  acts  is  brought,  had,  or 
taken,  and  may  be  punished  accordingly:^ 

By  the  County  Courts  Act,  1888  (51  <t 
52  Vict.  c.  43),  s.  162^  '' if  any  person 
shall  wilfuUy  insult  the  Judge,  or  any 
juror  or  %oitness,  or  any  Registrar,  bailiff, 
or  officer  of  the  Court  for  the  time  beiftg 
during  his  sitting  or  attendance  in  Court, 
or  in  going  to  or  returning  from  the  Cowrt, 
or  shall  wilfuUy  interrupt  the  proceedings 
of  the  Court,  or  othenmse  misbeJiave  in 
Court,*^  it  shall  be  laiofulfor  any  bailiff  or 
officer  of  the  Court,  widh  or  vnthout  the 
assistance  of  any  otlier  person,  by  the  order 
of  the  Judge,  to  take  stLch  offender  into  cus- 
tody and  detain  him  until  the  rising  of  the 
Court,  and  the  Judge  shall  be  empoioered, 
if  he  shall  think  fit,  by  a  warrant  under 
his  hwnd  and  sealed  loith  the  seal  of  ^ 
Court,  to  com/mit  any  such  offender  to  any 
prison  to  which  he  lias  power  to  commit 
offenders  for  any  time  7U>t  exceeding  seven 
days,  or  to  impose  upon  any  such  offender 
a  fine  not  exceeding  51.  for  every  such 
offence,  and,  in  default  of  payment  thereof, 
to  commit  the  offender  to  any  such  prison 
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The  Quewt  ▼.  Brampton  C(nmty  Court  Judge, 
as  aforesaid  for  any  time  not  exceeding 
seven  days  unless  the  said  fine  be  sooner 
paid  :  —  Held,  that  the  Solicitors  Act, 
1860  (23  cfc  24  VicL  c.  127),  *.  26,  does 
not  confer  any  jurisdiction  on  a  County 
Court  Judge  to  commit  am,  unqualified 
person  for  acting  as  a  solicitor.  The  only 
p&wer  to  pumishfor  contempt  possessed  by 
a  Cowaty  Court  is  that  given  by  the  County 
Courts  Act,  1888  (61  d&  62  Vict.  c.  43), 
s.  162. 

Riile  to  the  Judge  of  the  Brompton 
County  Court  to  shew  cause  why  he 
should  not  hear  and  determine  an  appli- 
cation by  the  Incorporated  Law  Society 
to  commit  to  prison  for  contempt  of  Court, 
under  the  provisions  of  the  Solicitors  Act, 
1860  (23  <fc  24  Vict.  c.  127),  s.  26,  one 
John  Alfred  Vague,  an  unqualified  per- 
son who  had  acted  as  a  solicitor  in  an 
action  in  the  Brompton  County  Court. 

The  County  Court  Judge  had  refused 
to  hear  the  application  on  the  ground  that 
the  alleged  contempt  was  not  one  of  the 
offences  specified  in  the  County  Courts 
Act,  1888  (61  &  62  Vict.  c.  43),  s.  162, 
and  that  he  had  no  jurisdiction  to  punish 
for  any  other  contempt  of  Court. 

The  Attorney-General  {Sir  Gha/rles  Rus- 
sell, Q.C),  and  Sutton,  for  the  County 
Court  Judge,  shewed  cause. — The  County 
Courts  Act,  1888,  s.  162,  is  a  re-enact- 
ment of  the  County  Courts  Act,  1846, 
s.  113.  Before  the  Act  of  1846  the  County 
Court  Judges  had  no  power  to  punish  for 
contempt  of  Court.  No  inferior  Court  of 
record  has  power  to  punish  for  contempt 
of  Court,  not  coram,  Cwria,  without  ex- 
press statutory  authority — The  Queen  v. 
Lefroy  (1)  and  The  Qusen  v.  Jordan  (2). 
The  County  Courts  Act,  1888,  does  not 
give  such  authority.  Contempt  of  Court 
might  always  be  punished  by  indictment, 
and  therefore  the  Solicitors  Act,  1860, 
s.  26,  can  be  enforced  in  that  way. 

Sir  B.  E.  Webster,  Q.C,  Crump,  Q.C., 
and  HoUams,  in  support  of  the  rule. — The 
Solicitors  Act,  1843,  was  practically  iden- 
tical on  this  point  with  the  Solicitors  Act, 
1860,  and  from  the  passing  of  the  former 

(1)  42  Law  J.  Rep.  Q.B.  121 ;  Law  Rep. 
8  Q.B.  134. 

(2)  36  W  R.  689,  797. 
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Act  this  offence  was  made  statutory  con- 
tempt of  Court.  Before  the  Solicitors 
Act,  1843,  this  offence  was  not  contempt 
of  Court  at  all.  Before  the  County  Courts 
Act,  1846,  there  was  no  statutory  limit 
to  the  power  of  a  County  Court  to  punish 
for  contempt,  and  the  Solicitors  Act,  1843, 
was  not  repealed  by  that  Act.  It  is  true 
that  ordinary  contempt  of  Court  cannot 
be  punished  summarily  unless  committed 
in  the  face  of  the  Court ;  but  by  statute 
from  the  year  1843  suing  out  a  writ  on 
behalf  of  a  third  party  by  an  unqualified 
person  is  to  be  deemed  to  be  that  class  of 
contempt  for  which  punishment  can  be 
inflicted  by  a  County  Court  Judge.  The 
County  Courts  Act,  1846,  did  not  deal 
with  this  question  at  all;  that  Act  had 
only  reference  to  general  procedure. 

[They  referred  to  The  King  v.  Clement 
(3),  Ex  parte  Pater  (4),  and  Sparks  v. 
Martyn  (6).] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (Lord  Cole- 
ridge, C.J.,  and  Cave,  J.)  was  on  19th 
May  read  by — 

Cave,  J. — The  question  in  this  case  Ls 
whether  a  County  Court  Judge  haa  power 
to  deal  summarUy  with  the  contempt  of 
Court  created  by  the  26th  section  of  the 
Solicitors  Act,  1860.  In  order  to  answer 
this  question  the  best  plan  is  to  follow  the 
course  pursued  by  Sir  R.  Webster  in  his 
ingenious  argument,  and  take  a  chrono- 
logical view  of  the  legislation  on  the  sub- 
ject. The  first  enactment  which  deals 
with  the  question  is  the  Solicitors  Act  of 
1843,  which  enacts  (section  36),  "that 
from  and  after  the  passing  of  this  Act,  in 
case  any  person  shall  in  his  own  name,  or 
in  the  name  of  any  other  person,  sue  out 
any  writ  or  process,  or  commence,  prose- 
cute, or  defend  any  action  or  suit,  or  any 
proceedings  in  any  Court  of  law  or  equity, 
without  being  admitted  and  enrolled  as 
aforesaid,  or  being  himself  the  plaintiff  or 
defendant  in  such  proceedings  respectively, 
every  such  person  shall  and  is  hereby 
made  incapable  to  maintain  or  prosecute 
any  action  or  suit  in  any  Court  of  law  or 
equity  for  any  fee,  reward,  or  disburse- 

(3)  4  B.  &  A.  218. 

(4)  33  Law  J.  Rep.  M.C.  142. 

(5)  1  Vent.  1. 
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ment  on  account  of  prosecuting,  carrying 
on,  or  defending  any  such  action,  suit,  or 
proceeding,  or  otherwise  in  relation  there- 
to; and  such  offence  shall  be  deemed  a 
contempt  of  the  Court  in  which  such  ac- 
tion, suit,  or  proceeding  shall  have  been 
prosecuted,  carried  on,  or  defended,  and 
shall  and  may  be  punished  accordingly." 
And  (section  36)  that  "  in  case  any  per- 
son shall  commence  or  defend  any  action, 
or  sue  out  any  writ,  process,  or  summons, 
or  carry  on  any  proceedings  in  the  Court 
commonly  called  the  County  Court,  holden 
in  any  county  in  that  part  of  Great 
Britain  called  England  and  Wales,  who  is 
not  or  shall  not  then  be  legally  admitted 
an  attorney  or  solicitor  according  to  this 
Act,  or  -shall  not  himself  be  plaintiff  or 
defendant  in  such  proceeding  respectively, 
such  person  shall  and  is  hereby  made 
incapable  to  maintain  or  prosecute  any 
action  or  suit  in  any  Court  of  law  or 
equity  for  any  fee,  reward,  or  disburse- 
ment on  account  of  prosecuting,  carrying 
on,  or  defending  any  such  action,  suit,  or 
proceeding,  or  otherwise  in  relation  there- 
to; and  such  offence  shall  be  deemed  a 
contempt  of  the  Court  in  which  such 
action,  suit,  or  proceeding  shall  have  been 
prosecuted,  carried  on,  or  defended,  and 
shall  and  may  be  punished  accordingly/' 

No  new  jurisifiction  in  one  sense  is 
hereby  given  to  the  County  Court,  but  a 
new  subject-matter  is  brought  within  the 
range  of  an  old  jiuisdiction.  The  elliptical 
expression,  "  shall  and  may  be  punished 
accordingly,"  means  when  extended,  "shall 
and  may  be  punished  as  if  it  were  a  con- 
tempt of  Court."  Now,  the  County  Court 
there  referred  to  is  the  ancient  County 
Court.  The  contempt  of  Court,  therefore, 
created  by  the  6  &  7  Vict.  c.  73.  s.  36 
was  punishable  by  indictment.  Possibly — 
though  it  is  not  necessary  to  decide  this 
point,  and  we  should  not  like  to  give  an 
opinion  without  further  consideration — it 
was  -also  punishable  summarily  by  the 
Judge  of  the  Court.  The  ancient  County 
Court  is,  however,  extinct ;  and  the  pre- 
sent question  arises  not  with  respect  to 
that  Court,  but  to  the  new  County  Courts 
constituted  by  the  Act  of  1846.  In  The 
Queen  v.  Lefroy  (1)  it  was  decided  that 
the  County  Court,  although  an  inferior 
Court  of  Record,  had  no  power  to  commit 


for  contempt,  except  in  the  cases  specdaUy 
provided  for  by  section  113  of  the  9  &  10 
Vict.  c.  95,  now  re-enacted  by  the  Act  of 
1888. 

Sections  35  and  36  of  the  Solicitors 
Act  of  1843  have  been  repealed  by  the 
Solicitors  Act  of  1860,  which,  by  section 
26,  enacts  that  "every  person  who  acts 
as  an  attorney  or  solicitor  contrary  to  the 
enactment  in  section  2  of  the  first  herein- 
before mentioned  Act,  or  who  in  his  own 
name,  or  in  the  name  of  any  other  person, 
in  anywise  acts  as  a  proctor  in  or  with  re- 
spect to  any  proceeding  in  the  Court  of 
Probate  or  the  Court  for  Divorce  and 
Matrimonial  Causes,  without  being  daly 
qualified  so  to  act,  shall  be  deemed  guilty 
of  a  contempt  of  the  Court  in  which  the 
action,  suit,  cause,  matter,  or  proceeding 
in  relation  to  which  he  so  acts  is  brought, 
had,  or  taken,  and  may  be  punished  accor- 
dingly, and  shall  be  incapable  of  main- 
taining any  action  or  suit  for  any  fee  or 
reward  for  or  in  respect  of  anything  done 
or  any  disbursement  made  by  him  in  the 
course  of  so  acting,  and  shall,  in  addition 
to  any  other  penalty  or  forfeiture,  and  to 
any  disability  to  which  he  may  be  subject, 
forfeit  and  pay  for  every  such  offence  the 
sum  of  50*.,  to  be  recovered,  with  full 
costs  of  suit,  by  action  brought  with  the 
sanction  of  her  Majesty's  Attorney- 
General  in  the  name  of  the  Incorporated 
Law  Society  in  any  of  the  superior  Courts 
of  law  at  Westminster,  or  in  any  County 
Court ;  and  such  penalty  shall  be  applied 
in  like  manner  as  fines  imposed  for  prac- 
tising without  a  stamped  certificate  are 
now  by  law  applicable." 

This  enactment,  however,  only  leaves 
the  matter  where  it  stood  before.  It 
simply  provides  that  any  person  who  does 
certain  things  shall  be  deemed  guilty  of  a 
contempt  of  the  Court,  <fec.,  "  and  may  be 
punished  accordingly  " — that  is,  as  if  he 
were  guilty  of  such  contempt.  In  our 
judgment  such  contempt,  although  punish- 
able by  indictment,  is  not  now  and  never 
has  been  punishable  summarily  in  the 
County  Court,  and  the  reasoning  in  The 
Queen  v.  Lefroy  (1)  applies  to  and  governs 
this  case.  The  case,  in  fact,  stands  thus : 
In  1846  the  Legislature  constituted  new 
Courts  in  the  place  of  the  ancient  County 
Court,  and   declared   such  Courts  to  be 
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Courts  of  record.  Under  these  circum- 
stances it  became  necessary  to  decide  as  a 
matter  of  policy  whether  these  Courts 
should  or  should  not  have  the  power 
ordinarily  incident  to  inferior  Courts  of 
Record  of  punishing  by  £ne  and  imprison- 
ment, at  the  discretion  of  the  Judge,  con- 
tempt committed  in  the  £sbce  of  the  Court. 

The  Legislature  decided,  as  was  held 
in  Tht  Queen  v.  Lefroy  (1),  that  it  would 
not  entrust  such  a  general  and  unlimited 
power  to  the  County  Court  Judges,  but 
gave  them  instead  a  special  jurisdiction 
to  punish  by  a  limited  fine,  or  by  imprison- 
ment of  limited  duration,  certain  specified 
offences,  all  of  which  were  of  the  nature 
of  contempts  of  Court.  Then  came  the 
Solicitors  Act  of  1860,  which  provided 
that  certain  acts  therein  specified  should 
be  deemed  to  be  contempts  of  Court,  and 
should  be  punished  as  if  they  were  such. 
Contempt  of  a  County  Court,  unless  it  was 
one  of  the  acts- specified  by  the  Legislature 
to  which  a  limited  fine  or  imprisonment  for 
a  limited  period  was  appropriated,  was 
punishable  by  indictment,  but  not  sum- 
marily. The  enactment  of  1860  has  a 
perfectly  legitimate  interpretation,  if  it  is 
taken  to  mean  that  such  acts  committed 
in  a  County  Court  shall  be  punishable  by 
indictment.  How,  then,  can  it  be  neces- 
sary, or  even  permissible,  to  construe  it 
as  giving  to  a  County  Court  Judge,  in  the 
case  of  the  acts  forbidden  by  section  26,  a 
general,  indefinite  power  to  fine  and  im- 
prison which  the  Legislature  had  in  1846 
expressly  determined  it  was  not  advisable 
that  a  County  Court  Judge  should 
possess) 

The  argument  against  assuming  such  a 
power  to  be  given  is  strengthened  by  the 
fact  that  the  Legislature  has  in  the  26th 
section  of  the  Act  of  1860  imposed  on  the 
offender  a  limited  penalty  of  50/. 

It  was  argued  by  Sir  R.  Webster  that 
it  was  convenient  that  the  County  Court 
Judge  should  have  power  to  deal  sum- 
marily with  these  cases,  and  that  it  would 
be  often  sufficient  to  order  the  offender  to 
pay  the  costs  of  the  proceedings.  But  the 
power  of  the  County  Court  Judge,  if  it 
exists  at  all,  cannot  stop  there.  The  argu- 
ment from  convenience  is  one  for  the 
Legislature  and  not  for  the  Judges  ;  and 
in  favour  of  the  liberty  of  the  subject  we 
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ought  not  to  hold  that  an  indefinite  power 
to  fine  or  imprison  without  appeal  has 
been  given  to  the  County  Court  Judges, 
unless  it  is  quite  clear  that  the  Legislature 
has  so  intended.  We  are  of  opinion  that  the 
Legislature  has  not  so  intended,  and  that 
the  learned  County  Court  Judge  was  per- 
fectly right  in  refusing  to  exercise  a  juris- 
diction which  had  never  been  conferred 
upon  him. 

The  order  must   be    discharged    with 
costs. 

RvU  discharged. 

Solicitors — Solicitor  to  the  Treasury,  for  County 
Court  Judge ;  E.  W.  Williamson,  for  Incor- 
porated Law  Society. 


[IN   THE   COURT   OF  APPEAL.] 
1893.     I      MACALPINE   AND   COMPANY   V. 

Feb.  28.  j        CALDER  and  company.*. 

Practice  —  Arbitration  —  Reference  of 
Action  for  Trial — Inspection  of  Property — 
Jurisdiction  of  Referee — Jurisdiction  of 
Court  or  Judge — Arbitration  Act,  1889 
(52  d;  53  Vict,  c,  49),  ss.U  amd  15,  sv^-s.  1 
— Rules  of  the  Sv^eme  Court,  1883, 
Ord^  XXXYI,  rule  60. 

Whefi'e  a/n  action  /las  tender  section  \i  of 
the  Arbitration  Act,  1889,  been  referred  for 
trial  to  a  special  referee  or  arbitrator,  the 
special  referee  or  arbitrator  has  concurr&nt 
jurisdiction  with  Hie  Court  or  a  Judge  to 
make  an  order  for  inspection  of  property 
Hie  subject  of  t/ie  action,  and,  as  a  general 
ride,  the  application  for  inspection  ought  to 
be  made  to  him  in  the  first  instance. 

Appeal  from  the  order  of  a  Divisional 
Court  setting  aside  the  order  of  a  Judge 
at  chambers  directing  that  the  plaintiffs 
should  be  at  liberty  to  inspect  certain 
works  (the  subject  of  the  action)  upon  the 
premises  of  the  defendants. 

The  action  was  brought  to  recover  the 
price  of  work  and  labour  done  and  mate- 
rial supplied  upon  premises  belonging 
to  the  defendants.  The  defendants  by 
their  defence,  as  to  part  of  the  claim, 

•  Coram  Lindley,  L.J.,  and  Bowen,  L.J. 
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pleaded  payment  into  Court,  and  as  to  the 
residue  denied  that  the  work  was  done  or 
material  supplied  as  alleged,  and  pleaded 
that  the  amounts  charged  were  unreason- 
able. 

The  plaintiffs  took  out  a  summons  for 
directions,  upon  which  an  order  was  made 
that  the  action  should  be  referred  for  trial 
to  an  official  referee  unless  within  fourteen 
days  the  parties  agreed  upon  a  special 
referee.  The  parties  agreed  upon  a  special 
referee,  and  on  the  3rd  of  January  an 
order  of  reference  was  drawn  up  in  accord- 
ance  with  Form  24,  Appendix  K.  to  the 
Rules  of  the  Supreme  Court,  1883,  refer- 
ring "  all  matters  in  dispute  in  the  action 
to  the  award  of  "  the  special  referee. 

On  the  next  day,  the  4th  of  January, 
the  plaintiffs  took  out  a  summons  at 
chambers  under  Order  L.  rule  3,  for  an 
order  for  leave  to  inspect  the  defendants' 
premises. 

Bruce,  J.,  at  chambers,  made  the  order. 

The  Divisional  Court  (Day,  J.,  and 
Collins,  J.),  upon  appeal,  reversed  the 
order  of  Bruce,  J.,  upon  the  ground  that 
the  reference  was  a  reference  by  consent 
under  the  old  common-law  practice,  and, 
therefore,  the  learned  Judge  had  no  juris- 
diction to  make  the  order. 

The  plaintiffs  appealed. 

W.  0.  Hodges,  for  the  plaintiffs.— The 
decision  of  the  Divisional  Court  was 
wrong.  The  Judge  at  chambers  had 
jurisdiction  to  make  the  order.  Here  the 
reference  was  a  reference  of  "  all  matters 
in  dispute  in  the  action "  for  trial  under 
section  14  of  the  Arbitration  Act,  1889, 
and  not  a  reference  by  consent  at  common 
law,  as  in  The  Darlhigton  Wagon  and 
Engineering  Company  v.  Harding  and 
otiiers  (1),  where  "all  matters  in  differ- 
ence" were  refeiTed.  That  being  so,  it 
is  plain  from  section  15  of  the  Act,  which 
makes  the  referee  an  officer  of  the  Court, 
that  the  Court  retains  jurisdiction  over 
interlocutoiy  matters  arising  in  the  action 
after  the  reference.  There  is  no  provision 
in  the  Act  which  deprives  the  Court  of  its 
inherent  jurisdiction  over  the  action.  The 
provisions  of  schedule  I.  (/)  to  the  Act 
refer  only  to  references  by  consent  out  of 

(1)  60  Law  J.  Rep.  Q.B.  110;  Law  Rep. 
[1891]  1  Q.B.  245. 


Court,  which  are  dealt  with  in  sections  1 
to  1 2  of  the  Act,  and,  moreover,  apply  only 
to  matters  arising  during  the  reference, 
and  not  to  proceedings  before  the  trial  or 
hearing.  It  is  submitted,  therefore,  that 
at  the  stage  of  the  proceedings  when  the 
order  in  question  was  made  the  learned 
Judge  at  chambers  had,  at  any  rate,  con- 
current jurisdiction  with  the  referee  to 
make  the  order. 

If  there  was  concurrent  jurisdiction  in 
the  Judge  and  the  referee  to  make  the 
order,  it  was  a  matter  for  the  discretion  of 
the  Judge  whether  he  would  exercise  hia 
jurisdiction,  and  the  Divisional  Court  ought 
not  to  have  interfered  with  his  order. 
Here  the  only  objection  taken  to  the 
Judge's  order  was  that  he  had  no  juris- 
diction. 

[Dauvillier  v.  Myers  (2),  In  re  LeigKs 
Estate  (3),  and  Edwards  v.  Edwards  (4) 
were  referred  to.] 

Hoffnmond  Chambers,  for  the  defendants. 
— First,  it  is  submitted  that  the  order  of 
reference  here  was  not  within  sections  13 
or  14  of  the  Arbitration  Act.  The  refer- 
ence was  a  reference  by  consent  at  common 
law,  to  which  section  12  of  the  Act  would 
apply,  and  therefore,  when  the  order  was 
made  by  the  Judge,  there  was  no  cause  or 
matter  in  the  High  Court,  and  he  had  no 
jurisdiction — Penrice  v.  Williams  (5). 

Secondly,  assuming  that  the  reference 
was  under  section  14  of  the  Arbitra- 
tion Act,  it  is  submitted  that  the  appli- 
cation should  have  been  made  to  the 
referee  in  the  first  instance.  He  has 
jurisdiction  to  make  the  order  under  Order 
XXXVI.  rule  50.  [He  referred  to  Hay- 
ward  V.  The  Mvtual  Reserve  Association 
(6).]  The  more  convenient  course  is  that 
the  application  should  first  be  made  to  the 
refei'ee,  and  if  he  refuses  to  act  or  makes 
a  wrong  order,  the  Court,  in  the  exei-cise 
of  its  jurisdiction  over  its  officer,  can  set 
him  right.  The  referee  can  at  a  pre- 
liminary meeting  give  a  general  direction 
as  to  production  and  inspection  of  docu- 

(2)  Law  Rep.  17  Ch.  D.  346. 

(3)  46  Law  J.  Rep.  Chanc.  60;  Law  Rep. 
4  Ch.  D.  661. 

(4)  28  Law  J.  Rep.  C.P.  26. 

(5)  52  Law  J.  Rep.  Chanc.  693;  Law  Rep. 
23  Ch.  D.  353. 

(6)  Law  Rep.  [1891]  2  Q.B.  236. 
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Maealpine  ^  Co.  v.  Cdldsr  4"  65?.,  App, 
ments,  and  such  other  matters  as  he  con- 
siders necessary.  This  is  the  convenient 
and  usual  practice,  and  avoids  a  number 
of  applications  at  chambers — Banmett  v. 
Hie  Aldridge  Colliery  Company  (7). 
Hodges,  in  reply. 

LiNDLET,  L.J. — I  am  of  opinion  that 
this  appeal  cannot  be  allowed.  I  think 
the  decision  of  the  Divisional  Court  was 
right,  though  not  altogether  upon  the 
grounds  on  which  it  was  put  by  them. 

The  action  was  brought  for  the  price  of 
work  done  by  the  plaintiff  upon  the  pre- 
mises of  the  defendant.  A  summons  for 
directions  was  taken  out,  and  upon  that 
an  order  was  made  that,  amongst  other 
things,  the  action  should  be  tried  by  an 
official  referee,  unless  the  parties  within 
fourteen  days  agreed  upon  a  special  referee. 
The  parties  on  the  23rd  of  December,  1891, 
agreed  upon  a  special  referee,  and  on  the 
3rd  of  January  following  an  order  was 
made,  by  which  it  was  by  consent  ordered 
that  all  matters  in  dispute  in  the  action 
should  be  referred  to  the  special  referee 
agreed  upon.  It  seems  to  have  been  as- 
sumed in  the  Divisional  Court  that  this 
was  a  reference  by  consent  of  all  matters 
in  difference,  according  to  the  old  common- 
law  practice;  but  it  now  appears  to  be 
perfectly  plain  that  the  order  was  made 
under  section  14  of  the  Arbitration  Act, 
1889.  Assuming  that  to  be  so,  the  ques- 
tion arises  what  jurisdiction  the  Court  has 
over  any  question  arising  after  the  refer- 
ence to  the  special  referee  to  make  his 
award.  To  answer  that  we  must  see  what 
is  the  position  of  a  referee  or  arbitrator 
under  such  an  order.  His  position  is  de- 
fined by  section  15  of  the  Arbitration  Act. 
Clause  1  of  that  section  provides  that  he 
''  shall  be  deemed  to  be  an  officer  of  the 
Court,  and  shall  have  such  authority,  and 
shall  conduct  the  reference  in  such  manner, 
as  may  be  prescribed  by  Rules  of  Court, 
and  subject  thereto  as  the  Court  or  a 
Judge  may  direct,"  and  clause  2  provides 
that  his  report  or  award  on  any  such  re- 
ference "shall,  unless  set  aside  by  the 
Court  or  a  Judge,  be  equivalent  to  the 
verdict  of  a  jury."  The  effect,  therefore, 
of  the  Act  is  to  make  him  an  officer  of  the 
Court,  and  consequently  the  Court  has 
(7)  4  Times  Law  Eep.  16. 
Vol.  62.— Q.B. 
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jurisdiction  over  him.  Unless,  therefore, 
there  is  to  be  found  in  the  Act  some  lan- 
guage, clear  and  distinct,  depriving  the 
Court  of  that  jurisdiction,  it  is  going  too 
fer  to  say  that  the  Court  has  no  jurisdic- 
tion over  its  own  officer.  I  can  find  no 
such  language  in  the  Act.  It  appears  to 
me,  therefore,  that  the  learned  Judge  in 
chambers  had  jurisdiction  to  make  the 
order  in  question.  But  if  we  look  further 
and  have  regard  to  Order  XXXVI.  rule 
60,  it  seems  to  me  to  be  obvious  that  the 
learned  referee  has  likewise  ample  power 
to  make  the  order  for  inspection.  There 
would,  therefore,  be  in  such  case  con- 
current jurisdiction  in  the  referee  and 
Judge  at  chambers.  That  being  so,  it 
seems  to  me  that  prima  fa>cie  the  applica- 
tion should  in  the  first  instance  have  been 
made  to  the  learned  referee ;  and  that  is 
the  course  that  was  said  to  be  convenient 
in  the  case  of  Barmtt  v.  The  Aldridge 
CoUiery  Company  (7).  I  do  not  under- 
stand why  the  plaintiffs  were  in  such  a 
hurry  to  go  to  chambers  for  an  order  for 
inspection.  The  very  next  day  after  the 
order  of  reference  they  go  to  chambers  for 
this  order.  There  was  no  necessity  for 
doing  so ;  they  might  easily  have  waited 
a  little.  As  a  matter  of  practiciB  it  is  not 
desirable  that  the  application  should  be 
made  at  chambers  except  in  cases  of 
urgency,  and  I  think  it  is  not  a  course 
which  should  be  encouraged.  Still,  I  am 
of  opinion  that  the  learned  Judge  at 
chambers  had  jurisdiction,  and  if  I  thought 
that  his  order  was  right  I  should  not  inter- 
fere with  it.  But  I  am  convinced  that  his 
attention  was  not  directed  to  the  point, 
whether  as  a  matter  of  convenience  the 
application  should  not  in  the  first  instance 
be  made  to  the  referee,  but  was  directed 
solely  to  the  question  of  jurisdiction.  The 
Divisional  Court  have  reversed  his  order. 
I  think  that,  though  they  went  too  far  in 
holding  that  the  learned  Judge  had  no 
jurisdiction,  theii*  decision  was  in  the 
result  right,  because  in  my  opinion  the 
order,  under  the  cu-cumstances,  ought 
never  to  have  been  tisked  for,  and  ought 
never  to  have  been  made.  For  these 
reasons  I  think  that  the  appeal  must  be 
dismissed. 

Bo  WEN,  L.J. — I    agree   so   completely 
41 
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MacaVpitie  ^  Co.  v.  Colder  ^  Co.y  App, 
with  the  view  expressed  by  Lord  Justice 
Lindley,  both  as  to  the  law  of  the  matter 
and  also  as  to  the  merits  of  this  case,  so 
far  as  the  question  of  discretion  is  con- 
cerned, that  I  shall  add  nothing  except  to 
say  that  I  agree  with  what  was  said  by 
Mr.  Justice  Wills  in  Hayward  v.  The 
MvMjud  Reserve  Association  (6),  which  ap- 
pears to  me  to  be  entirely  in  conformity 
with  the  view  of  Lord  tf ustice  Idndley ; 
and,  further,  to  say  that  if  ever  it  should 
become  necessary  to  consider  DauviUier  v. 
Myers  (2)  I  should  require  time  to  con- 
sider whether  the  decision  in  that  case  is 
one  with  which  I  could  agree,  for  the  late 
Master  of  the  Rolls  appears  to  have  as- 
sumed that  a  Judge  of  the  High  Court 
has  no  power  to  make  an  order  for  pro- 
duction of  documents  at  the  trial,  whereas 
such  an  order  is  constantly  made  at  com- 
mon law. 

Appeal  dismissed. 

Solicitors— Irvine,   Hodges  &  Borrowman,  for 
plaintifEs  ;  P.  Thornton,  for  defendants. 


1893 
Aug.  10, 


;•...} 


MARTIN  {appdUmt)  V. 
CLARKB  {responderU), 


County  Council — By-Law — Validity — 
Jurisdiction  of  Justices  to  entertain  Ques- 
tion of  Uncertainty  of  Language — Weights 
and  Measures  Act,  1889  (52  d:  63  Vict. 
0.  21),  *.  28. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  178.] 


1893. 
Jan.  18. 
Feb.  8. 


'  THE  QUEEN  V.  KENNEDT  {MstfO- 

J     politan  Police  Magistrate). 


Lands  Clauses  Act  —  Compensation  — 
Construction — Notice  to  Treat — Jurisdic- 
tion— Police  Magistrate — Tenants  Interest 
in  Land  for  less  than  one  Year. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  168.] 


[IN   THE  COURT   OP    APPEAL.] 
1893.      I      In  re  rombb;    ex  parte 
June  6,  7.  )  snell.* 

Solicitor  amd  Client — Costs — Reference 
to  Taxation — Series  of  Bills  of  Costs- 
Delivery  of  each  Bill  as  Fined  Bill — Ques- 
tion of  Fact— 6  &  7  Vid.  c.  73.  *.  37— 
Payment  by  Negotiable  Instrument — €(m- 
ditional  PaymeiU — Dishonour  of  Security 
— Revival  of  Original  Debt. 

A  solicitor  who  was  retained  to  coftduct 
an  arbitration  which  was  of  a  compli- 
caled  character  and  occupied  a  long  time, 
sent  in  to  his  client  a  series  of  bills  of  costs 
at  differerut  stages  of  the  proceedings.  Wilk 
each  of  the  biUs  was  also  sent  a  cash  ac- 
count sheujing  the  payments  on  account  by 
the  client  and  credit  given  by  the  solicUor 
and  the  balance  due.  The  bcdance  shewn 
in  each  cash  account  was  carried  over  to 
each  succeeding  account.  No  demand  for 
payment  was  made  by  the  solicitor  inrer 
spect  of  any  of  the  bills  of  costs  before  the 
last  one  was  delivered.  When  the  arbitra- 
tion proceedings  were  terminated  the  soli- 
citor took  four  bills  of  exchcmge,  aco^ted 
by  the  client  and  payable  at  various  dates, 
in  respect  of  the  final  balance  due  to  him. 
The  tux) first  biUsofexcJiange  werehonoured, 
but  the  last  two  were  di^umov/red : — Held, 
that  the  question  whether  each  or  any  of 
successive  bills  of  costs  uxis  a  final  bill  and 
delivered  by  the  solicitor  as  such  within  the 
meaning  of  section  37  of  6  d;  7  Viet.  c.  75 
so  as  to  deprive  the  client  of  his  right  to 
have  them  referred  to  taxation  ^^  after  the 
expiration  of  tu)elve  moTiths  after  the 
date  of  the  delivery  except  under  special 
circumstances"  was  a  question  of  fact 
to  be  determined  upon  the  facets  of 
each  pa/rticvlar  case.  Held  also,  that 
neither  of  the  bills  of  costs  in  question  was, 
under  the  circumstances,  a  fnal  biU  or 
intended  by  the  solicitor  to  be  delivered  as 
such.  Held  also,  that  in  the  ahsence  of  any 
stipulation  to  the  contrary,  payment  of  a 
bill  of  costs  by  the  giving  of  a  bill  of  ex- 
change is  only  a  conditional  payment,  and 
if  the  bill  of  exchange  is  dishonoured  the 
original  debt  is  revived. 

Appeal  from  the  decision  of  a  Divi- 

*  Coram  Lord  Esher,  M.R.,  Bowen,  L.J.,  and 
Kay,  L.  J. 
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In  re  Romer  ;  ex  pcurte  Snell,  Afp, 
sional  Court  reversiDg  an  order  made  by 
Mathew,  J.,  at  chambers  which  directed 
certain  bills  of  costs  to  be  taxed. 

The  solicitor,  Mr.  Bomer,  had  been  re- 
tained to  act  for  Mr.  Snell,  a  contractor, 
in  an  arbitration  before  Mr.  Wood,  the 
late  President  of  the  Institute  of  Civil 
Engineers,  which  had  arisen  out  of  cross- 
claims  between  Mr.  Snell  and  the  Rio  de 
Janeiro  Flour  Mills  and  Granaries  Company 
(Limited).  The  following  fiacts  were  deposed 
to  in  an  affidavit  made  by  Mr.  Romer. 
In  the  arbitration  Mr.  SneU  claimed  the 
return  of  securities  representing  a  reten- 
tion fund  of  20,000^.  or  their  value  and 
damages  for  depreciation  in  value  since 
their  detention,  and  he  further  claimed  a 
sum  of  34,080/.  odd  and  interest. 

The  company  claimed  about  20,000/. 
under  certain  h^ads  of  their  claim,  and 
also  liquidated  damages  at  the  rate  of 
250/.  per  month  from  the  30th  of  No- 
vember, 1888,  until  the  date  of  comple- 
tion of  certain  works,  which  the  com- 
pany alleged  had  not  arrived,  or  alter- 
natively 27,500/.  for  loss  of  profits  and 
increase  of  wages  under  a  fourth  head ; 
and  they  further  claimed  1,650/.  a  month 
from  the  30th  of  November,  1888,  until 
completion  for  damages,  expenses,  and  dis- 
count under  a  fifth  and  sixth  head  of 
claim  ;•  and  they  also  claimed  two  other 
sums  of  325/.  odd  and  1,746/.  respectively. 
Roughly  speaking,  there  was  a  sum  of 
100,000/.  in  dispute  between  the  parties. 

The  case  was  one  of  great  difficulty  and 
magnitude,  and  engineers  of  the  highest 
eminence  were  called  as  witnesses  in  the 
case,  the  first  hearing  of  which  before  the 
arbitrator  occupied  twenty-eight  days  and 
terminated  on  the  21st  of  June,  1890. 
Before  the  termination  of  that  hearing  it 
was  agreed  by  all  parties  that  in  view  of 
the  technical  difficulties  of  the  case  any 
costs  awarded  by  the  arbitrator  should 
be  costs  on  the  higher  scale. 

On  the  30th  of  August,  1890,  after  the 
termination  of  the  hearing,  Mr.  Romer 
delivered  to  Mr.  Snell  a  bill  of  costs  con- 
taining certain  charges  relating  to  the 
arbitration  and  other  matters  up  to  the 
half-year  ending  the  30th  of  June,  1890. 
Amongst  those  charges  were  the  following : 
"Charges  prior  to  arbitration,  24/.  9«.; 
charges  re  arbitration  4,087/.  13«."    The 
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bill  and  charges  were  checked  by  Mr. 
Snell  and  his  chief  accountant,  and  in 
going  through  the  bill  Mr.  Snell  found 
out  that  the  simi  of  4,087/.  13«.  should 
have  been  4,088/.  13«. 

The  bill  and  charges  were  delivered  to- 
gether with  a  cash  account  shewing  a 
balance  of  1,221/.  8^.  4</.  due  to  Mr. 
Romer,  together  with  a  letter  stating  he 
had  sent  the  charges  as  promised  to  the 
30th  of  June,  1890,  in  connection  with 
the  arbitration  and  other  matters,  also 
the  cash  account.  This  bill  was  never  re- 
delivered nor  were  any  of  the  items  in- 
cluded therein  carried  over  to  or  included 
in  any  subsequent  bill  of  costs ;  and 
Mr.  Romer  also  alleged  in  his  affidavit 
that  both  it  and  the  subsequent  bills  of 
costs  were  each  distinct  and  separate  bills, 
and  that  each  bill  and  each  cash  account 
was  checked  by  Mr.  Snell  or  his  ac- 
countant. 

The  arbitrator  made  his  award  on  the 
17th  of  March,  1891,  nearly  nine  months 
after  the  termination  of  the  hearing  ;  he 
awarded  that  the  company  should  pay 
Mr.  Snell  sums  amounting  to  15,650/. 
odd  and  should  hand  over  to  him  the  secu- 
rities representing  the  retention  fund  of 
20,000/. ;  he  also  awarded  to  the  company 
4,171/.  odd  in  respect  of  their  claims,  and 
that  they  should  pay  all  the  costs  of  and 
incidental  to  the  arbitration. 

An  application  was  made  by  Mr.  Snell 
to  enforce  the  award,  and  an  application 
was  also  made  to  the  Divisional  Court  by 
the  company  to  set  aside  the  award  or 
remit  it  to  the  arbitrator.  On  the  27th 
of  June,  1891,  the  award  was  sent  back 
to  the  arbitrator  to  state  certain  points  of 
law  raised  by  the  company,  and  the  other 
applications  accordingly  stood  over. 

On  the  14th  of  July,  1891,  a  bill  of 
costs  containing  Mr.  Romer's  charges 
from  the  1st  of  July,  1890,  to  the  end  of 
November,  1890,  when  he  ceased  to  act 
personally  for  Mr.  Snell,  and  containing 
also  the  charges  of  Messrs.  Romer  k  Has- 
1am  fit>m  the  end  of  November,  1890, 
when  Mr.  Haslam  was  taken  into  partner- 
ship by  Mr.  Romer,  to  the  30th  of  June, 
1891,  shewing  items  to  the  amount  of 
517/.  2«.  3</.,  was  delivered  to  Mr.  Snell. 
A  cash  account  was  also  delivered  at  the 
time  shewing  a  balance   due   from  Mr, 
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In  re  Ramer ;  ex  parte  Snell,  App. 
Snell  of  1,435Z.  12«.   U.    This  bm  com- 
menced "  Snell  &  Co.  to  F.  Romer,"  and 
at  the  item,  the  2nd  of  December,  1890, 
"  Snell  &  Co.  to  Romer  &  Haslam." 

The  arbitrator  did  not  alter  his  award, 
but  stated  certain  facts  in  accordance  with 
the  order  of  the  Court,  and  the  application 
to  set  aside  the  award  was  then  disposed 
of  by  the  Divisional  Court  after  an  argu- 
ment lasting  three  days.  In  the  result 
the  Court  gave  judgment  for  the  company 
upon  the  points  raised  by  them  as  to  the 
award  for  damages  for  injuries  to  the  con- 
tractor caused  by  the  action  of  the  resi- 
dent engineer,  and  the  award  giving  the 
contractor  damages  for  depreciation  in  the 
retention  fund.  The  Court  also  decided 
that  the  company  were  entitled  to  have 
administrative  expenses  and  discount  up 
to  the  date  of  completion,  and  the  arbi- 
trator was  further  ordered  to  reconsider 
the  question  as  to  which  party  should 
bear  the  costs  of  the  award.  This  order 
was  dated  the  30th  of  November,  1891. 

On  the  26th  of  January,  1892,  Messrs. 
Bomer  k  Haslam  delivered  a  third  bill  of 
costs,  which  was  exclusively  in  respect  of 
their  charges,  amounting  to  816Z.  5«.  9^., 
from  the  1st  of  July  to  the  31st  of  De- 
cember, 1891,  together  with  a  cash  account 
shewing  a  balance  due  to  them  of  1,695^. 
18«.  3rf. 

In  February,  1892,  the  Court  of  Appeal 
affirmed  the  order  of  the  Divisional  Court. 
The  parties  eventually  appeared  once  more 
before  the  arbitrator  on  the  question  as  to 
the  costs  of  the  arbitration,  and  the  arbi- 
trator, after  reserving  his  decision,  finally 
awarded  that  the  parties  should  bear  their 
own  costs  of  the  arbitration.  The  result 
of  the  proceedings  was  that  the  company 
were  ordered  to  hand  over  the  retention 
fund,  which  they  had  refused  to  give  up, 
representing  securities  of  the  value  of 
19,070/.  5«.  and  8,573/.  16«.  6rf.  to  Mr. 
Snell,  and  he  was  called  upon  to  pay  to 
the  company  12,421/.  odd. 

The  proceedings  having  come  to  an  end, 
Messrs.  Romer  k  Haslam,  on  the  12th  of 
July,  1892,  delivered  to  Mr.  Snell  a  bill 
of  costs  for  the  period  from  the  31st  of 
December,  1891,  to  the  end  of  the  half- 
year,  1892,  together  with  a  cash  account 
shewing  a  balance  of  1,835/.  11^.  5c/. 

On  the  18th  of  July,  1892,  Mr.  SneU's 


accountant  called  on  Mr.  Bomer  and  told 
him  that  Mr.  SneU's  money  was  locked  up 
in  Brazil,  and  that  accordingly  he  would 
not  be  in  a  position  to  pay  the  amount 
owing  by  cheque.    Mr.  Romer  then  offered 
to  take  bills  of  exchange  for  the  amount 
at  dates  convenient  to  Mr.  Snell  in  settle- 
ment of  the  bills  of  costs.     This  off»r  was 
agreed  to  by  Mr.  Snell,  and  on  the  20th  of 
July  bills  of  exchange  at  three,  six,  nine, 
and  twelve  months,  accepted  by  Mr.  Snell, 
were  given  to  Mr.  Romer.     A  receipt  was 
indorsed  on  the  cash  account  in  the  follow- 
ing  form :    **  Received    the    above-men- 
tioned sum  in  settlement  by  acceptances," 
and  on  the  £BLce  of  the  cash  account  was 
also  written   by  the  accoimtant — "Paid 
by  bills  payable."     The  sum  referred  to 
in  the  receipt  was  the  balance  of  1,835/. 
11«.  U, 

The  first  two  bills  of  exchange  were 
honoured,  but  the  last  two  were  not.  Mr. 
Romer  in  his  affidavit  also  stated  that  the 
charges  were  fair  and  reasonable ;  that  no 
pressure  had  been  brought  to  obtain  pay- 
ment of  the  bills  of  costs ;  that,  with  the 
exception  of  the  last  bill  of  costs,  the  pre- 
vious three  bills  had  been  delivered  more 
than  twelve  months  before  the  application 
to  tax,  and  that  with  regard  to  the  whole 
of  the  bills  they  were  paid  when  the  ac- 
ceptances were  given  in  settlement  in 
July,  1892,  more  than  eight  months  before 
the  application  to  tax. 

Mathew,  J.,  at  chambers  made  an  order 
directing  taxation  of  the  bills  of  costs. 

The  Divisional  Court  (Cave,  J.,  and 
Lawrance,  J.)  reversed  the  learned  Judge's 
order. 

The  client,  Mr.  Snell,  appealed. 

McCcUly  Q.Cf  and  English  ffcarriaon, 
for  the  appellant. — The  question  is  whether 
these  bills  of  costs,  which  have  been  de- 
livered at  different  periods,  and  refer  to 
one  litigation  as  one  litigious  proceeding, 
and  in  respect  of  which  payments  on  ac- 
count have  from  time  to  time  been  made, 
amount  to  one  continuous  bill  of  costs  or 
are  separate  and  distinct  bills.  These 
documents  constituted  one  bill  of  costs 
delivered  in  sections,  and  when  the  last  of 
the  series  was  delivered  the  client  had  a 
right  under  the  Solicitors  Act  (6  A  7  Vict, 
c.  73)  to  have  all  the  biUs  taxed  at  common 
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law.  A  solicitor  who  had  been  retained 
to  conduct  a  litigation  could  not  bring  an 
action  for  his  bUl  of  costs  until  the  litiga- 
tion had  terminated,  unless  he  had  given 
reasonable  notice  determining  the  retainer 
— ffarria  v.  Oahowm  (1)  and  Whitehe<nd 
V.  Lord  (2).  In  Stokes  v.  Trwnper  (3)  it 
was  held  that  a  bill  of  costs  for  carrying 
through  a  particular  business  for  which  a 
solicitor  had  been  retained  constituted  but 
one  bill  of  costs.  In  In  re  Carttoright  (4) 
a  series  of  bills  of  costs  was  ordered  to  be 
taxed,  although  most  of  the  series  had 
been  delivered  more  than  twelve  months 
before  the  application  to  tax.  But  where 
one  of  the  bills  is  delivered  more  than 
twelve  months  before  the  application  is 
made,  the  client  is  entitled,  if  all  the  bills 
relate  to  one  transaction,  to  refuse  to 
settle  one  without  having  them  all  taxed 
—In  re  Street  (5).  The  ca^  of  In  re  HaU 
a/nd  Barker  (6)  shews  that  where  the 
business  is  of  a  particular  character  the 
solicitor  may  at  a  convenient  break  in 
that  business  send  in  his  bill  of  costs  and 
demand  payment.  There  was  no  such 
break  in  the  present  case  entitling  the 
solicitor  to  send  in  his  bill ;  and  even  if 
there  was,  the  delivery  of  the  bills  in  ques^ 
tion  was  not  a  good  delivery  under  the 
statute.  The  authorities  turn  upon  the 
question  whether  there  were  ''  special  cir- 
cumstances "  within  the  meaning  of  section 
37  of  6  <fc  7  Vict.  c.  73,  such  as  would 
take  the  particular  case  out  of  the  statu- 
tory provision  that  no  taxation  shall  be 
directed  after  the  expiration  of  twelve 
months  after  such  bill  has  been  delivered, 
except  under  special  circumstances.  No 
rule  can  be  laid  down  to  fetter  the  discre- 
tion of  the  Court  as  to  what  are  special 
circumstances — In  re  Normcm  (7),  In  re 
Boycott  (8),  and  In  re  Neleon^  Sons  <k  Hast- 

(1)  2  Cr.  &  M.  629  ;  3  Law  J.  Rep.  Bxch.  182. 

(2)  7  Bxch.  Rep.  691 ;  21  Law  J.  Rep.  Bxch. 
239. 

(3)  2  Kay  &  J.  232. 

(4)  42  Law  J.  Rep.  ChaDC.  736 ;  Law  Rep. 
16  Bq.  469. 

(5)  39  Law  J.  Rep.  Chanc.  496. 

(6)  47  Law  J.  Rep.  Chanc.  621 ;  Law  Rep. 
9  Ch.  D.  638. 

(7)  55    Law  J.    Rep.   Q.B.  202;  Law  Rep. 
16Q.B.  D.  673. 

(8)  66  Law  J.  Rep.  Chano.  836 ;  Law  Rep. 
29  Gh.  D.  571. 
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inga  (9).  Lastly,  the  bUls  of  exchange, 
given  after  the  last  of  the  series  of  bills  of 
costs  was  delivered,  did  not  take  away  the 
client's  right  to  have  the  whole  series 
taxed;  and  when  the  bills  were  dis- 
honoured the  original  debt  revived — 
Sayer  v.  Wageiaff  (10)  and  In  re  HarrUs 
(11). 

[BowBN,  L.J.,  referred  to  Miaa  v. 
Currie  (12). 
In  re  Nicholson  (13)  was  also  cited.l 
R.  M.  Brayy  for  the  req)ondent. — ^Tnese 
bills  are  separate  and  distinct  bills  of  costs, 
and  not  one  continuous  bill.  The  appli- 
cation to  tax  amounts  to  an  admission  by 
the  client  that  the  bills  might  be  taxed ; 
and  if  they  might  be  taxed  then  they  are 
bills  of  costs.  The  solicitor  is  entitled  to 
send  in  his  bill  where  a  convenient  break 
occurs  in  the  proceedings,  and  the  lan- 
guage of  Jessel,  M.B.,  in  In  re  Hall  and 
Barker  (6)  goes  far  to  do  away  with  the 
common-law  rule.  It  is  not  contended 
that  there  was  any  break  with  regard  to 
the  first  bill ;  but  there  was  a  br^ik,  so 
far  as  the  second  bOl  is  concerned,  when 
the  award  was  made,  and  if  a  month  after 
delivery  of  that  bill  the  solicitor  had 
brought  an  action  for  the  costs  up  to  the 
date  of  the  award,  the  client  would  have 
had  no  answer  to  it.  The  retainer  only 
existed  up  to  the  making  of  the  award. 
There  is  no  evidence  of  a  new  contract  by 
which  the  solicitor  agreed  to  ask  for  no 
costs  after  the  date  of  the  award ;  and  if 
the  first  contract  was  performed  up  to 
that  date  then  an  action  for  the  biU  of 
costs  would  lie  A  cash  account  delivered 
with  a  bill  of  costs  forms  no  part  of  the 
bill  itself.  The  common-law  cases  do  not 
apply  to  arbitration  proceedings,  and  In 
re  HaU  and  Barker  (6)  shews  that  a  dis- 
tinction is  to  be  drawn  between  the  com- 
mon-law and  equity  decisions.  With  the 
exception  of  the  last  bOl,  all  the  bills  were 
delivered  more  than  twelve  months  before 
the  application,  and  the  client  must  shew 

(9)  54  Law  J.  Rep.  Chanc.  998 ;  Law  Rep. 
30  Ch.  D.  I. 

(10)  6  Beav.  416  ;  13  Law  J.  Rep.  Chanc.  161. 

(11)  13  Mee.  &  W.  3  ;  13  Law  J.  Rep.  Bxch. 
269. 

(12)  46  Law  J.  Rep.  Bxch.  862 ;  Law  Rep. 
I  App.  Cas.  554. 

(18)  3  De  Gex,  F.  k  J.  93 ;  30  Law  J.  Rep. 
Chanc.  686. 
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special  circumstances  entitling  him  to  an 
order  to  tax.  The  fistcts  here  shew  that 
each  bill  was  delivered  by  the  solicitor  to 
the  client  as  a  final  bill.  The  efifect  of 
bills  of  exchange  being  taken  in  settle- 
ment of  the  bills  of  costs  was  that  the 
solicitor  lost  his  lien  for  his  costs. 

[Kay,  L.J.,  referred  to  Eogera  v.  Peter- 
son (14). 

In  re  NeUon  (9)  was  also  referred  to.] 

Lord  Eshbr,  M.R. — I  am  of  opinion 
that  this  appeal  must  be  allowed.  The 
question  here  is  whether,  upon  the  appli- 
cation of  the  client,  provided  the  applica- 
tion was  made  within  the  proper  time, 
the  solicitor  must  not  submit  his  bill  of 
costs — a  very  large,  but  I  will  not  for  a 
moment  say  exorbitant,  bill — to  taxation 
by  the  proper  authority,  unless  he  can 
shew  that  something  has  happened  to  take 
away  the  client's  right.  It  has  been  sug- 
gested here  that  there  are  several  bills  of 
costs,  and  that  with  regard  to  all  but  one 
of  them  the  limit  of  time  beyond  which 
the  client  cannot  ask  to  have  them  taxed 
has  been  reached ;  and  it  has  further  been 
suggested  that,  even  if  these  documents 
constitute  but  one  bill  of  costs,  yet  some- 
thing took  place  here  between  the  soli- 
citor and  his  client  which  took  away  the 
client's  right  to  have  it  taxed.  One  ques- 
tion is  whether  or  not,  where  there  are 
several  bills  of  costs,  the  time  for  making 
such  an  application  as  the  present  one  has 
elapsed  as  regards  each  and  every  one  of 
those  bills.  Now  with  regard  to  such  a 
matter  as  the  delivery  of  a  solicitor's  bills 
of  costs,  it  seems  to  me  that  where  there 
are,  in  fact,  different  bills  of  costs,  two 
points  generally  arise,  one  of  which  is  a 
question  of  law  and  the  other  a  question 
of  iax^.  If  a  solicitor  contends  that  one 
of  several  bills  is  a  final  biU  of  costs,  then 
arises  the  question  of  law  whether  he  is 
entitled  to  send  in  such  a  bill.  If  a 
solicitor  undertakes  to  carry  through  a 
particular  legal  transaction,  the  law  says 
he  cannot  send  in  to  his  client  a  final  bill 
until  that  legal  transaction  is  completed. 
I  take  it  that  that  principle  of  law  has 
been'^acted  upon,  and  is  the  same  in  the 
Courts  both  of  law  and   equity;  but  in 

(14)  4  Mee.  &  W.  488 ;  8  Law  J.  Rep.  Exoh. 
86. 


the  Courts  of  equity,  where  the  trans- 
action was  such  that  it  could  be  divided 
into  several  stages,  the  Court  treated 
certain  stages  in  the  suit  as  completed, 
although  the  whole  suit  had  not  been 
carried  to  a  final  conclusion.  That  was  a 
very  important  matter  in  equity,  where 
the  suit  went  on  until  a  decree  was  made 
which  determined  the  status,  condition, 
or  relation  of  the  parties.  The  decree, 
then,  had  to  be  carried  out,  and  it  might 
take  years  to  do  so.  It  is  therefore  ob- 
vious that  under  such  circumstanoes  the 
legal  transaction  was  determined  when 
the  decree  was  made,  and  that  the  cany- 
ing  out  of  the  decree  was  another  and  dis- 
tinct part  of  the  transaction.  In  an 
ordinary  common-law  action,  however,  the 
duties  of  a  solicitor,  when  he  has  obtained 
judgment  for  his  client,  are  completed. 
Therefore,  although  the  circumstanoes 
under  which  a  solicitor  could  send  in  to 
his  client  his  bill  of  costs  were  different  as 
regards  common-law  and  equity  cases,  yet 
the  law  applicable  to  both  was  the  same. 
Now  the  question  of  law  in  such  a  case 
as  the  present  one,  where  successive  bills 
have  been  delivered,  is  whether,  at  any 
rate  as  regards  the  earlier  bill,  the  soli- 
citor could  send  in  such  a  bill  as  a  final 
bill  of  costs.  With  regard  to  the  later 
bills,  I  should  be  inclined  to  think,  al- 
though it  is  not  necessary  to  determine 
that  question  here,  that  the  giving  of  the 
award  constituted  such  a  break  or  definite 
termination  of  a  distinct  part  of  the  trans- 
action as  would  have  entitled  the  solicitor 
to  deliver  to  his  client  a  final  bill  of  costs, 
as  might  be  done  in  equity  up  to  the  final 
decree,  and  that  what  happened  after- 
wards might  be  taken  to  be  a  new  trans- 
action. But,  at  all  events,  a  solicitor  can- 
not deliver  a  bill  as  a  final  bill  of  costs  if 
he  sends  in  something  which  neither  he 
nor  the  other  side  intended  to  be  a  final 
bill.  The  question  whether  each  one  of 
a  series  of  bills  of  costs  delivered  to 
a  client  is  a  final  bill  or  not  appears 
to  me  to  be  a  question  of  fact,  which 
must  be  determined  upon  the  evidence 
in  each  particular  case,  and  cannot 
be  determined  upon  the  authority  of 
the  finding  by  the  Court  of  a  question  of 
fact  in  any  other  case.  No  rule  can  be 
laid  down  as  to  what  evidence  would  be 
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so  conclusive  as  to  bind  any  Court.  The 
question  of  fact  to  be  decided  here  is 
whether  the  solicitor,  before  delivery  oi 
the  last  billy  ever  did  send  in  a  final  bill 
of  costs  to  his  client.  To  determine  that 
question  of  fact  one  must  look  at  all  the 
circumstances  of  the  case.  What  strikes 
me  most  is  the  nature  of  the  bills — the 
way  in  which  and  the  periods  at  which 
they  were  sent  in  to  the  client.  A  state- 
ment of  account  was  sent  in  with  each 
bill,  and  that  statement  of  account  was  an 
explanation  of  the  bill.  It  is  not  now 
necessary  to  say  whether  such  a  statement 
of  account  is  part  of  the  bill  of  costs.  The 
first  bill  begins  with  the  steps  of  this  liti- 
gation and  carries  them  down  to  a  certain 
date— namely,  the  30th  of  June,  1890. 
The  second  bill  of  costs  carries  on  the 
items  relatitig  to  the  same  litigation,  the 
first  of  which  commences  on  the  1st  of 
July,  1890,  and  then  the  items  go  on 
down  to  the  end  of  November,  1890.  The 
statements  of  accounts  which  accompanied 
these  two  bills  shewed  the  balance  due  to 
the  solicitor.  The  statements  of  accounts 
sent  with  the  last  two  bills  also  carry  on 
the  balance  due  £rom  the  preceding  state- 
ments, and  shew  the  pa3rments  on  account 
made  by  the  client  and  the  credit  given 
by  the  solicitor  to  him.  In  my  opinion 
every  ordinary  man  of  business  would 
treat  such  statements  as  these  as  being 
intermediate  statements  of  the  position  of 
the  parties  up  to  the  date  when  each  one 
was  sent  in,  and  making  but  one  account. 
Finding  here  that  these  bills  were  sent  to 
the  client  with  statements  of  accounts  in 
that  form,  I  do  not  think  that  either  of 
the  bills  was  meant  to  be  a  final  bill  of 
costs.  The  solicitor  never  asked  for  pay- 
ment, but  simply  took  money  on  account 
and  treated  the  account  as  a  running 
account.  I  have  therefore  come  to  the 
conclusion,  as  a  matter  of  fitct,  that  the 
account  was  treated  by  both  of  the  parties 
as  one  running  account.  The  point  that 
each  of  the  earlier  bills  was  a  final  bill, 
and  that  the  time  for  making  an  applica- 
tion to  have  them  taxed  had  run  out, 
therefore  fiiils.  That  being  so,  is  there 
any  authority  that  that  is  not  the  correct 
view  1  The  case  of  In  re  Nelaon  (9)  was 
dted  as  being  such  an  authority.  If,  how- 
ever, this  question  is  one  of  fact,  then  the 
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decision  in  In  re  Nelaon  (9)  would  not  be 
binding  upon  this  Court.  I  think  that 
the  decision  in  that  case  depended  upon 
the  fact  that  the  earlier  accounts  were 
there  separated,  as  if  each  account  was  to 
be  treated  as  settled ;  and  if  that  is  so, 
then  that  decision  is  no  authority  in  the 
present  case.  The  next  point  taken  was 
that,  even  if  these  documents  are  to  be 
treated  as  one  entire  bill  of  costs  or  ac- 
count, then  it  was  settled  by  the  solicitor 
taking  the  bills  of  exchange  from  his  client, 
and  that,  as  this  amounted  to  pa3rment, 
the  client  is  not  entitled  to  have  that  bill 
taxed.  The  question  we  have  to  con- 
sider is  whether  the  solicitor  took  these  ac- 
ceptances from  his  client  upon  the  terms 
that  he  was  to  consider  his  bill  of  costs  as 
having  been  paid,  whether  those  acceptances 
were  dishonoured  or  not,  or  whether  he  took 
them  upon  the  ordinary  terms  upon  which 
a  creditor  at  the  ordinary  conclusion  of  a 
matter  of  business  takes  acceptances  from 
his  debtor.  Now,  the  rule  which  has 
been  laid  down  and  acted  upon  in  almost 
evejy  form  of  business  as  between  debtor 
and  creditor,  and  which  is  supported  by 
the  authorities,  is  that  in  the  absence  of 
any  stipulation  to  the  contrary  the  pay- 
ment of  a  debt  by  means  of  a  negotiable 
security  is  only  considered  to  be  a  con- 
ditional payment,  which  becomes  defeas- 
ible upon  the  dishonour  of  the  security. 
Therefore,  where  a  bill  of  exchange  is 
given  upon  the  terms  that  it  is  accepted  as 
payment  of  the  debt,  there  the  payment  is 
absolute  upon  the  delivery  of  the  bill  of 
exchange  and  takes  effect  from  that  date ; 
but  where  it  is  given  without  any  such 
stipulation,  then  the  payment  is  merely 
a  conditional  payment.  There  is  no  doubt 
as  to  the  law  upon  this  point,  and  I  am 
surprised  that  any  doubt  could  be  raised 
as  to  it  at  the  present  time.  The  solicitor, 
therefore,  is  bound  in  the  present  case  to 
prove  that  these  bills  of  exchange  were 
intended  to  be  in  absolute  payment  of  his 
claim  for  costs.  I  do  not  tlunk  that  he 
intended  to  take  these  securities  for  the 
purpose  of  shutting  out  his  client  from 
having  those  costs  taxed,  but  that  he  took 
them  as  conditional  payment,  defeasible 
upon  dishonour;  and,  as  some  of  them 
were  dishonoured,  the  bills  of  costs,  which 
here  constitute  one  bill  of  costs,  are  liable 
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to  taxation.     For  these  reasons  the  appeal 
must  be  allowed. 

BowEN,  L.J. — I  should  add  nothing  if 
we  were  not  differing  firom  the  decision  of 
the  Divisional  Court.  It  is  extremely  de- 
sirable to  keep  clear  what  are  the  points 
of  law  and  what  the  questions  of  £stct  to 
be  decided  in  this  case.  If  that  be  done, 
it  will  be  found  that  all  the  authorities 
which  have  been  cited  Ml  naturally  into 
their  proper  places.  The  question  we 
have  to  consider  is  whether  the  earlier 
bills,  which  were  in  one  sense  bills  of  costs, 
and  which  were  sent  by  the  solicitor  to 
the  client,  were  bills  of  costs,  and  were  de- 
livered in  such  a  way  as  to  be  bills  of 
costs  within  the  meaning  of  the  Solicitors 
Act  (6  <fe  7  Vict.  c.  73).  That  they  were 
bills  which  might  have  been  treated  as 
bills  of  costs  by  the  parties  is  quite  clear. 
They  would  satisfy  the  description  of 
"  bills  of  costs."  What  we  have  to  con- 
sider, therefore,  is  whether  this  series  of 
documents  was  delivered  as  bills  of  costs, 
and  the  question  whether  they  were  de- 
livered as  bills  of  costs  within  the  Solici- 
tors Act  is  a  question  of  fact.  But  we 
have  also  to  consider  whether  the  solicitor 
had  a  right  at  this  stage  to  deliver 
them  as  bills  of  costs.  First  of  all,  had 
the  solicitor  a  right  to  insist  that  each  of 
these  documents  was  a  final  bill  of  costs, 
and  that  in  delivering  each  one  to  the 
client  he  was  doing  so  within  the  meaning 
of  the  Act  and  had  a  right  to  treat  each 
one  as  a  bill  of  costs  ?  That  gives  rise  to 
the  discussion  whether  at  the  different 
periods  when  each  of  these  bills  was  de- 
livered there  was  such  a  break  in  the 
business  as  to  entitle  the  solicitor  to 
deliver  a  bill  of  costs,  and  ask  for  payment. 
It  seems  to  me  that  I  need  not  do  more 
than  observe  that  the  law  on  this  point 
with  regard  to  common-law  actions  was 
laid  down  by  the  Chief  Baron  (Lord  Lynd- 
hurst)  and  Mr.  Baron  Parke  in  Harris 
V.  Oshourn  (1),  where  in  effect  it  was  said 
that  a  solicitor  retained  to  conduct  a  suit 
enters  into  a  special  contract  to  carry  it 
on  to  its  termination,  and  can  only  put 
an  end  to  that  contract  by  giving  reason- 
able notice.  That  is  what  is  there  laid 
down,  and  I  accept  it  without  further  dis- 
cussion. But  with  regard  to  other  matters 


which  are  not  common-law  matters,  and 
where  the  interests  of  a  number  of  parties 
have  to  be  determined  in  proceedings 
which  might  occupy  a  very  long  time,  the 
common-law  rule  would  not  apply,  as  was 
pointed  out  by  the  late  Master  of  the 
Rolls  in  In  re  HaU  arid  Barker  (6).  It 
is  not,  however,  necessary  in  this  case  to 
define  all  the  natural  breaks  which  may 
occur  in  a  Chancery  suit.  Here  we  have 
to  deal  with  a  case  in  which  there  was  a 
heavy  arbitration.  It  is  sufficient  to  saj 
that  there  must  be  some  break  or  breaks 
in  the  proceedings  which  can  be  recognised 
as  such  from  a  business  and  common-sense 
point  of  view  before  a  solicitor  can  be 
entitled  to  send  in  a  bill  of  costs.  Bat 
even  if  a  solicitor  has  that  right,  the  ques- 
tion whether  he  has  exercised  that  right 
has  also  to  be  considered.  That  question 
would  be — was  the  delivery  of  the  bill  to 
the  client  accepted  by  him  as  a  delivery 
of  a  bill  of  costs,  and  was  it  treated  by 
both  parties  as  a  good  delivery  under  the 
statute]  The  firat  matter  to  be  deter- 
mined is  the  question  of  fact,  whether  there 
has  been  a  delivery  of  a  bQl  of  costs.  If 
that  question  is  one  of  fact,  then  all  the 
circumstances  of  the  particular  case  must 
be  looked  at.  In  the  present  case,  amongst 
other  matters,  the  various  bills  delivered 
balance  the  current  account  &om  half- 
year  to  half-year.  There  is  an  entire 
absence  of  any  demand  for  payment  of  any 
one  of  these  documents,  as  there  would  be 
if  either  of  them  was  a  bill  of  costs. .  That, 
however,  would  not  be  conclusive.  But 
if  the  matter  be  treated  as  I  have  endea- 
voured to  treat  it — as  a  question  of  &ct — 
then  the  cases  which  have  been  cited,  such 
as  In  re  Street  (5),  In  re  HaU  and  Barker 
(6),  and  In  re  Nelson  (9),  all  fell  into 
their  proper  places.  All  those  cases  are 
decisions  upon  questions  of  &ct,  and  that 
being  so,  it  becomes  unnecessary  to  dis- 
tinguish In  re  Nelson  (9),  because  that 
case  was  really  a  decision  upon  a  ques- 
tion of  fact.  It  seems  to  me  that  the 
report  in  the  Law  Reports  is  somewhat 
difficult  to  follow,  but  when  the  case, 
as  reported  in  the  Law  Journal  Reports, 
is  studied,  it  is  evident  that  it  was 
decided  upon  a  question  of  feet.  The 
London  agents  in  that  case  had  been  in 
the  habit  of  sending  to  the  country  soU- 
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citor  yearly  bills  of  costs,  together  with 
a  cash  account,  the  balance  of  which  was 
carried  over  to  the  following  year,  and  it 
is  obvious  after  reading  the  argument,  and 
also  the  judgment  of  Mr.  Justice  Pearson 
in  the  Court  below,  that  an  attempt  was 
made  to  treat  the  entire  series  of  bills  as 
one  bill  for  the  purposes  of  taxation,  al- 
though payments  had  from  time  to  time 
been  made,  and  not  as  if  the  parties  had 
intended  each  bill  to  be  a  separate  bill  of 
costs,  and  with  regard  to  each  of  which 
they  had  intended  to  make  a  settlement 
on  that  basis. 

The  judgment  of  Mr.  Justice  Pearson 
is  put  upon  that  ground,  for  he  says,  "  In 
the  present  case  the  London  agents  have 
in  each  year,  down  to  the  year  1884,  de- 
livered to  the  country  solicitor  the  bills  of 
costs  which  they  claim  to  be  paid  by  him, 
and  also  a  cash  account.  The  correctness 
of  the  cash  accounts  has  been  practically 
admitted  by  the  country  solicitor,  by  his 
making  payments  to  the  London  agents 
on  account  of  the  balances  which  appeared 
by  those  accounts  to  be  due  from  him. 
It  appears  to  me  that  it  is  now  too  late 
for  the  country  solicitor,  when  he  has 
almost  in  so  many  words  admitted  the 
correctness  of  the  accounts,  to  come  here 
and  endeavour  to  undo  all  which  has  been 
done  " ;  and  later  on  he  says,  "  This  appli- 
cation is  simply  for  the  taxation  of  bills 
which  have  been  delivered  more  than  a 
year,  and  which  the  country  solicitor  has 
settled  in  account  with  the  Loudon  agents. 
In  the  absence  of  special  circumstances, 
this  cannot  be  allowed."  It  is  clear 
that  when  that  case  came  before  the 
Court  of  Appeal  the  only  question  raised 
was  as  to  the  costs  in  the  administra- 
tion suit ;  but  it  is  obvious  that  the  pivot 
on  which  the  case  turned  was  the  settle- 
ment of  accounts  between  the  London 
agents  and  the  country  solicitor,  and 
that  the  Court  of  Appeal  came  to  the 
same  conclusion  as  that  arrived  at  by  Mr. 
Justice  Pearson  in  the  Court  below.  It 
seems  to  me  accordingly  that  In  re  Nelson 
(9)  does  not  lay  down  any  principle  of 
law  which  iS  in  conflict  with  what  the 
Court  in  this  case  is  endeavouring  to  lay 
down.  So  much,  therefore,  for  the  first 
point  which  has  been  argued  before  us. 
The  only  remaining  point  is  whether  there 
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has  been  any  payment  of  these  bills ;  and 
with  regard  to  that  I  take  the  same  view 
as  that  taken  by  the  Master  of  the  Rolls. 
It  has  been  well  established  that  where 
payment  has  been  made  by  a  negotiable 
instrument,  such  as  a  bill  of  exchange  or 
promissory  note,  which  is  afterwards  dis- 
honoured, then  the  old  debt  revives.  It 
lies  on  the  solicitor  to  make  out  that  the 
giving  of  a  negotiable  instrument  amounts 
to  payment  within  the  meaning  of  the 
Solicitors  Act.  The  mere  giving  of  a 
promissory  note  or  bill  of  exchange  to  the 
solicitor  operates  only  as  a  conditional 
payment,  and  if  given  so  as  to  destroy  the 
client's  right  to  taxation,  then  it  is  for  the 
solicitor  to  prove  that  an  express  agree- 
ment to  that  effect  was  made,  or  that  the 
circumstances  from  which  an  agreement 
is  to  be  implied  are  such  as  to  shew  that 
that  was  the  true  nature  of  the  arrange- 
ment, and  such  as  to  amount  to  payment 
within  the  statute.  There  is,  however, 
nothing  of  that  kind  in  this  case.  I  do 
not  think  the  Court  below  gave  effect  to 
the  import-ance  of  throwing  that  onus  upon 
the  solicitor.  The  appeal  must  therefore 
be  allowed. 

Kay,  L.J. — I  am  of  the  same  opinion^ 
and  will  give  my  reasons  shortly.  The 
first  point  raises  a  question  of  law,  which, 
upon  the  authorities,  may  be  stated  in 
this  way:  If  the  matter  in  respect  of 
which  the  sohcitor  is  retained  be  a  simple 
matter,  then,  prima  facie^  the  conti-act 
with  the  solicitor  is  an  entire  contract, 
and  he  is  not  entitled  to  send  in  his  bill 
of  costs  to  his  client  and  insist  upon  pay- 
ment until  that  matter  has  been  concluded ; 
but  where  the  matter  is  of  a  complicated 
character,  and  involves,  for  instance,  con- 
siderable outlay,  then  it  is  very  difficult 
to  apply  a  principle  of  that  sort  to  matters 
on  either  the  Chancery  or  common- law 
side,  or  in  arbitration  or  bankruptcy  or 
winding-up  proceedings,  where  it  may  be 
unreasonable  to  say  that  the  solicitor  is  to 
have  no  remedy  for  his  costs,  or  any  part 
of  them,  until  the  matter  in  question  has 
been  concluded.  It  has  been  said  that, 
although  a  solicitor  may  send  in  his  bill 
when  a  reasonable  break  occurs  in  the 
proceedings — ^and  cases  have  been  cited 
upon  which  that  doctrine  is  founded — yet 
4  K 
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the  contract  can  only  be  determined  by 
the  solicitor  on  reasonable  notice  to  the 
client.     The  first  case  on   this  point  is 
Harris  v.  6'«6owrn(l), -where  Baron  Parke 
said  :  "  The  cases  which  have  been  cited 
may  be  explained  either  upon  the  suppo- 
sition that  this  is  to  be  treated  as  a  general 
contract,  or  upon  the  supposition  that  it 
is  a  special  contract  to  carry  on  the  suit 
to  its  termination  subject  to  be  put  an 
end  to  on  reasonable  notice.     In  ancient 
times  it  was  considered  as  an  entire  con- 
tract,  of  which   the   attorney  could  not 
divest  himself  by  any  means;    but,   in 
consequence  of  the  increased  expenses  of 
suits  in  modern  times,  the  rule  has  been 
varied,  and  the  attorney  is  at  liberty  to 
determine    the    conti^act    on    reasonable 
notice.     The  contract  of  the  client  is  to 
pay  at  the  completion  of  the  suit ;  and 
unless  the  contract  be  defeated  by  reason- 
able notice  the  attorney  has  no  cause  of 
action,  and  the  Statute  of  Limitations  is 
no  defence."     Then,  in  the  case  of  Wfiite- 
head  v.  Lord  (2),  it  was  decided — I  am 
reading  the  words  of  Vice-Chancellor  Page 
Wood  in  Stokes  v.  Trumper  (3) — "  that  a 
solicitor  cannot  bring  his  action  for  a  bill 
of  costs  until  the  whole  business  is  done, 
except  in  a  case  where  there  has  been  a 
stipulation  that  until  the  client  furnishes 
him  with  money  he  cannot  go  on  with  his 
case.     A   solicitor  has  but  one  retainer 
— it  is  all  one  work  and  one   business 
that  he  undertakes    to  carry   through." 
Tliose  casas  were  brought  before  the  no- 
tice   of   the  late    Master    of    the  Rolls 
in    In    re    Hall  and  Barker   (6),  where 
he  said,  "  I  cannot  see  any  reason  for  as- 
suming that  a  solicitor,   undertaking  a 
business  of  this  complicated  nature,  such 
as  the  administration  whether  of  a  de- 
ceased man's  estate  or  of  an  insolvent  man's 
estate,  which  may  give  rise  to  a  score  of 
suits,  and  may  occupy  a  score  of  years 
before  it  is  finally  wound  up,  should  be 
held  to  do  a  single  and  entire  thing,  and 
not  be  entitled  to  be  paid  any  remunera- 
tion until  that  single  and  entire  thing  is 
done.      I  think  it   is  reasonable  that  a 
solicitor  should  not  be  held  to  have  en- 
tered into  such  a  contract";  and  then, 
later  on  in  his  judgment,  he  said :  "  The 
transaction  amounts  to  this,  in  my  opi- 
nion:    We  have  done  so  much  work; 


there  is  a  convenient  break  in  the  business, 
up  to  which  time  we  have  made  up  our  bill 
of  costs ;  please  to  pay  us  up  to  that  time, 
and  when  the  outstanding  matters  are 
concluded,  which  we  hope  will  be  shortly, 
we  will  send  in  a  further  bill."  Taking 
that  to  be  the  law,  how  does  it  apply  to 
this  particular  case?  The  solicitor  here 
was  employed  to  conduct  an  arbitration, 
the  hearing  of  which  occupied  many  days, 
and  was  finished  on  the  21st  of  June, 
1890.  There  were  certain  breaks  in  this 
litigation,  if  the  doctrine  laid  down  in  In 
re  Hall  and  Barber  (6)  be  appli^.  One 
of  those  breaks  occurred  when  the  award 
was  made  on  the  17th  of  March,  1891. 
The  solicitor  might  have  sent  in  a  bill  of 
costs  up  to  that  break,  and  the  dehvery  of 
that  bill  might  have  been  a  delivery  of  a 
bill  of  costs  within  the  statute.  So  also 
there  was  a  break  when  the  Divisional 
Court  sent  the  award  back  to  the,  arbitra- 
tor, and  again  when,  on  the  30th  of 
November,  1891,  the  Court  set  the  award 
aside,  and  that  was  affirmed  by  the  Court 
of  Appeal  in  February,  1892.  There 
were,  therefore,  various  breaks  in  the 
litigation  at  which  it  might  have  been 
reasonable  and  right  for  the  solicitor  to 
have  sent  in  to  his  client  his  bill  of  costs 
up  to  the  particular  break  in  the  proceed- 
ings ;  but  nothing  of  the  kind  was  done. 
The  bills  of  costs  were  sent  in  from  time 
to  time  apparently  as  statements  of  ac- 
count, and  not  one  of  those  bills  was  ac- 
companied with  a  demand  for  payment. 
I  take  the  true  result  of  the  transaction  to 
be  this — that  these  bills  of  costs  amounted 
to  only  one  bill :  that  the  solicitor  never 
intended  to  send  them  in  as  bills  of  costs 
under  the  statute,  and  that  he  never  in- 
tended to  interfere  with  his  client's  right 
to  have  the  matters  contained  in  them 
submitted  to  taxation.  I  have  felt  more 
difficulty  with  regard  to  the  second  point 
raised  —  namely,  that  supposing  these 
documents  to  constitute  not  separate  bills 
but  one  entire  bill  of  costs,  then  there 
has  been  payment  of  that  bill  by  the  de- 
livery to  the  solicitor  of  the  bills  of  ex- 
change. Payment  of  a  debt  by  bills  of 
exchange  is,  however,  in  the  absence  of 
any  agreement  to  the  contrary,  only  con- 
ditional payment,  and  if  the  bills  are  dis- 
honoured the  creditor's  right  is  revived. 
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I  do  not  think  that  these  acceptances  were, 
in  the  circumstances  of  this  case,  either 
given  or  intended  to  be  given  so  as  to 
deprive  the  client  of  his  right  to  have  the 
bills  of  costs  taxed.  The  appeal  must 
therefore  be  allowed. 

Appeal  cUlowed, 


Solicitors— Nunn    &    Popham,   for    appellant ; 
Bomer  &  Haslam,  for  respondent. 
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Ad   1  22   >     ROBINSON  v.  the  cowpen 

Mly5.     3  LOCAL   BOABD. 

Way,  Eight  of— -Open  Space — Pvhlic 
User — No  Evidence  of  Intention  to  Dedicate 
by  Ovmer, 

Mere  user  by  the  public  of  an  open  space 
is  not  sufficient  evidence  of  an  intention  by 
the  ovmer  to  dedicate  the  whole  surface  of 
the  open  space  to  the  public. 

Action  tried  before  Bruce,  J.,  without 
a  jury,  at  the  Newcastle  Spring  Assizes, 
1893,  and  reserved  for  further  considera- 
tion in  London. 

The  facts  are  sufficiently  set  out  in  the 
judgment. 

Lawson  Walton,  Q.C.,  and  Lowenthal, 
for  the  plaintiff. 

Tindal  Atkitison,  Q.C,  and  A.  Glen, 
for  the  defendants. 

[The  following  cases  were  cited  in  the 
course  of  the  argument :  Bateman  v.  JBlicck 
(1),  Homer  v.  C adman  (2),  The  Wimble- 
don Common  Conservators  v.  Dixon  (3), 
Schioinge  v.  Dowell  (4),  Evans  v.  Smith 
(5),  The  Queen  v.  Hawkhurst  (6),  The  King 
V.  Lhyd  (7),  Dixon  v.  Curwen  {^\Marshall 

(1)  18  Q.B.  Rep.  870 ;  21  Law  J.  Rep.  Q.B. 
406. 

(2)  55  Law  J.  Rep.  M.C.  110. 

(3)  45  Law  J.  Rep.  Chanc.  353 ;  Law  Bep. 
1  Ch.  D.  362. 

(4)  2  F.  &  F.  845.    ^ 
(6)  38  J.  P.  85. 

(6)  7  Law  Times  268 ;  11  W.R.  9. 

(7)  1  Campb.  260. 

(8)  W.N.  J 877,  p.  4. 


V.  The  TJUeswaJter  Steam  Navigation  Com* 
pany  (9),  BlundeU  v.  Cattercdl  (10),  and 
Chapman  v.  Cripps  (11).] 

Cur,  adv.  vuU, 

Bruce,  J.  (on  May  5). — In  this  case 
the  plaintiff  is  the  owner  of  a  strip  of 
land  sixty-three  feet  long  and  twenty- 
three  feet  wide,  and  he  claims  an  injunc- 
tion to  restrain  the  defendants  from  pre- 
venting him  from  the  use  of  this  said  land. 
The  defendants  allege  that  the  public  have 
a  right  of  way  over  the  land,  and  assert  a 
claim  to  prevent  the  plaintiff  from  inclos- 
ing the  land  so  as  to  interfere  with  the 
exercise  by  the  public  of  their  alleged 
right. 

The  question  to  be  determined  is  whe- 
ther the  public  have  any  rights  over  the 
land  in  question.  If  they  have,  what  are 
the  nature  and  extent  of  those  rights  ? 
The  strip  of  land  is  situate  at  the  east  end 
of  a  building  known  as  the  Central  Hall ; 
part  of  the  hall  is  used  for  holding  public 
meetings,  and  another  part  of  the  building 
is  used  for  offices,  the  district  local  board, 
the  burial  board,  and  the  school  board 
having  their  offices  there. 

One  door  of  the  Central  Hall  is  at  the 
east  end  of  the  building,  and  opens  upon 
the  land  in  question,  and  there  is  a  foot- 
path made  of  concrete  about  six  feet  wide 
on  the  plaintiff's  land,  parallel  to  the  east 
wall  of  the  hall.  This  footpath  com- 
municates with  two  concrete  footpaths, 
which  are  on  either  side  of  the  hall ;  the 
one  on  the  south  side  of  the  hall  is  on  the 
side  of  Waterloo  Road,  and  the  one  on 
the  north  side  of  the  hall  has  been  called 
Back  Street.  The  first  question  to  be 
decided  is  whether  the  public  have  ac- 
quired a  right  of  way  over  that  portion  of 
the  plaintiff's  land  over  which  the  first- 
mentioned  footpath  extends?  The  evi- 
dence establishes  that  this  footpath  was 
made  in  the  year  1875,  and  it  has  been 
used  by  the  public  ever  since.  It  is  prob- 
able that  it  was  originally  made  for  the 
convenience  of  persons  resorting  to  the 
hall ;  but  for  years  it  has  been  used  by  the 
public,  and  there  has  been  no  indication 
of  any  kind  that   it  was  reserved  as  a 

(9)  41  Law  J.  Rep.  Q.B.  41. 

(10)  5  B.  &  A.  268. 

(11)  2F.  .^'F.  864. 
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private  way  for  the  a«?e  only  of  persons 
visiting  the  hall.     In  the  year  1884  there 
was  an  exhibition  in  the    Central  Hall, 
lasting  ten  days ;  and  during  that  time  an 
engine  which  was  used  to  generate  electri- 
city to  light  the  exhibition  was  placed  at 
the  east  end  of  the  hall  on  the  footpath,  and 
stopped  the  passage  of  the  public  along  a 
part  of  the   footpath.      On   some  other 
occasions,  when  sales  have  been  held  in  the 
public  room  of  the  Central  Hall,  some  of 
the  goods  for  sale  have  been  exposed  on 
the  footpath.     Except  on  these  occasions 
there  seems  to  have  l)een  no  interruption 
since  the  year  1875  to  the  use  of  the  foot- 
path by  all  persons  who  had  wished  to 
use  it  as  a  passage  from  Waterloo  Road 
to  Back  Street.     In  these  circumstances 
I  think  I  ought  to  find  that  the  public 
have  acquired  a  right  of  way  over  that 
portion  of  the  plaintiff's  land  on  which 
the  footpath  is.     The  principal  difl&culty 
I  have  felt  in  the  case  is  with  reference  to 
the  other  land  of  the  plaintiff.     This  land 
is  bounded  by  the  footpath  on  the  w^est, 
and  by  an  open  space  of  land  on  the  east, 
and  was  not  separated  by  any  boundary 
mark  from  that  open  space  of  land  until 
August,  1892,  when  the  plaintiff  erected 
the  boundary  round  his  land  which  the 
defendants  are  charged  in  this  case  with 
wrongfully  removing.  The  evidence  which 
has  been  given  to  establish  the  right  of 
the  public  over  this  portion  of  the   plain- 
tiffs land  is  equally  applicable  to  the  whole 
of  the  open  space  on  the  east  of  it.     For  a 
number  of  years  the  public  have  ^valked 
over  the  whole  of  this  vacant  place,  in- 
cluding the  eastern  portion  of  the  plain- 
tiff's land.      There  have  been  no  defined 
tracks  in  any  given  direction  from  point 
to  point,  but  the  public  have  wandered 
li'om  side  to  side  and  from  end  to  end  as 
they  pleased.     In  the  expressive  language 
of  one  of  the  defendants'  witnesses,  "  They 
liave  stood  upon  it,  they  have  moved  across 
it,  they  have  done  all  sorts  on  it."     In 
short,  the  right  claimed  over  the  eastern 
portions  of  the  plaintiff's  land,  and  over 
the  whole  of  the  open  space,  is  what  has 
been  spoken  of  by  Mr.  Justice  Wills  as  a 
right  of  stray.     In  the  case  of  Ei/re  v. 
T/ie  New  Forest  Highway  Board  (12)  that 
learned  Judge,  in    his    direction    to  the 
(12)  8  Times  Law  Rep.  6i8. 


jury,  held  that  it  is  a  necessary  element  ia 
the  legal  definition  of  a  highway  that  it 
must  lead  from  one  definite  place  to  some 
other  definite  place,  and  that  you  cannot 
have  a  public  right  to  indefinitely  stray 
over  a  common,  for  instance.     The  Court 
of  Appeal  held  that  this  summing-up  was 
a  complete  exposition  of  the  law  on  the 
subject,  and  that  it  was  a  clear  and  correct 
direction   to   the  jury  on  all  the  points 
raised.     I  see  nothing  in  the  law  as  there 
laid  down  to  conflict  with  the  decision  of 
the  Court  of  Appeal  in  The  Wimbledon 
Common    Conservators   v.  Dixon  (3),  or 
with  the  dicta  of  the  Judges  who  decided 
the  case  of  BlundeU  v.  CatUraU  (10).     At 
page  315  of  that  case,  Chief  Justice  Abbott, 
referring    to   a  common    practice,   says: 
"  Many  of  those  persons  who  reside  in  the 
vicinity  of  wastes  and  commons  walk  or 
ride  on  horseback  in  all  directions  over 
them,  for   their  health   and   recreation; 
and  sometimes  even  in  carriages  de^-iate 
from  the    public  paths  into  those  parts 
which  may  be  so  traversed  with  safety. 
In  the  neighbourhood  of  some  frequented 
watering-places   this  practice  prevails  to 
a  very  great   degree;   yet   no   one  ever 
thought  that  any  right  existed  in  fiivour 
of  this  enjoyment,  or  that  any  justification 
could  be  pleaded  to  an  action  at  the  suit 
of  the  owner  of  the  soil." 

The  point  for  my  decision  is  not  whether 
a  general  right  of  stray  may  exist  in  law, 
but  whether  the  existence  of  such  a  right 
may  fairly  be  implied  fi'om  a  long- estab- 
lished practice  on  the  part  of  the  public 
to  walk  in  any  direction  over  private  land — 
in  other  words,  whether  from  mere  user 
it  is  reasonable  to  assume  that  the  owner 
of  the  land  intended  to  dedicate  the  entire 
surface  of  his  land  to  the  public.  I  can 
find  no  reported  case  to  support  such  a 
proposition.  For  an  owner  to  grant  to 
the  public  a  right  of  walking  all  over  the 
surface  of  land  would  amount  in  most 
cases  to  an  absolute  abandonment  by  him 
of  all  rights  over  the  surface.  A  grant  of 
this  character  is  a  very  different  thing 
from  the  grant  of  a  right  of  way  from  one 
point  to  another.  There  are  numerous 
cases  where  unoccupied  land  in  towns  or 
near  towns,  intended  for  building  land, 
is  allowed  to  remain  unfenced  for  a  long 
period,  and   over  which  the  public  are 
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allowed  to  roam  at  will ;  and  yet  I  think 
it  would  be  very  unreasonable  in  such 
cases  to  draw  the  inference  that  the  owner 
intended  to  abandon  all  rights  over  the 
surface.  There  is  evidence  in  this  case 
that  ashes  were  scattered  over  the  open 
space  at  the  expense  of  the  local  bdard. 
It  does  not  appear  that  any  charge  was 
made  to  the  plaintiff  in  respect  of  the 
ashes  scattered  over  the  eastern  portion  of 
the  plaintiff's  land — it  was  not  a  matter 
that  occasioned  any  prejudice  to  the  plain- 
tiff— and  I  do  not  think  that  any  inference 
is  to  be  drawn  from  that  circumstance  to 
support  the  contention  that  the  plaintiff 
intended  to  grant  to  the  public  an  un- 
limited right  of  wandering  about  his  land. 
In  the  result,  I  find  that  the  public  have  a 
right  of  way  over  the  footpath  covered 
with  cement  at  the  east  end  of  the  hall, 
and  have  no  right  of  way  or  other  right 
over  the  rest  of  the  plaintiff's  land,  and  I 
make  a  declaration  of  right  accordingly. 

Judgment  far  the  plaintiff. 


Solicitors— J.  E.  &  H.  Scott,  agents  for  W. 
Charlton,  j  an.,  Blyth  ;  Flux,  Leadbitter  &  Co., 
agents  for  Sidney  &  Son,  Blyth. 
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the  queen  v.  bolinbroke 
and  others  (justices  of 
Norwich). 


Poor  Hate — Appeal  to  Special  Sessions — 
JuaticeSy  Ratepayers  of  Parish — Qiuili- 
jication— Jurisdiction — 16  Geo.  2.  c.  18. 
8.  1 — Union  Assessinent  Committee  Act 
Amendment  Act,  1864  (27  <(:  28  Vict.  c. 
39),  s.  6. 

fFor  the  report  of  the  above  case,  see 
62'Law  J.  Rep.  M.C.  180.] 


ROBERTS  V.   HOLLAND. 


1893.     1 
April  21.  J 

Practice — Non-joinder — Action^Lesaor 
and  Lessee — Trespass  and  Breach  of  Cove- 
nant— Injury  to  Reversion — Death  of 
Lessor — Rights  of  Tenants  in  Common  to 
sue  separately. 

H,  demised  a  farm  to  certain  lessees  whose 
interest  was  vested  in  the  defendant.  During 
the  continv^ance  of  the  lease  II .  died,  and 
under  his  will  tJie  reversion  was  severed 
and  became  vested  in  several  tenants  in 
common,  of  whom  the  plaintiff  was  one : — 
Held,  that  the  plaintiff  could,  without  join- 
ing the  other  tenants  in  common,  maintain 
an  auction  to  recover  damages  for  wrongful 
acts  causing  injury  to  the  reversion,  and 
for  breach  of  a  covenant  running  with  the 
land. 

This  was  an  argument  of  points  of  law 
raised  on  the  pleadings. 

The  action  was  brought  by  the  plaintiff 
as  one  of  several  reversioners  (1)  for  tres- 
pass, (2)  for  breach  of  covenant  contained 
in  a  lease. 

Under  the  lease  in  question,  Ellis  Hum- 
phreys demised  a  farm  to  certain  lessees 
whose  interest  was  now  vested  in  the  de- 
fendant. Humphreys  subsequently  died, 
and  under  his  will  the  reversion  was  left 
to  his  six  daughters,  and  the  interest  of 
one  of  them  was  vested  in  the  plaintiff. 

Gore,  for  the  defendant. — As  to  the 
claim  of  tort,  the  plaintiff,  being  only  one 
of  several  tenants  in  common,  cannot 
maintain  this  action  without  joining  his 
co-tenants  in  common  as  plaintiffs.  As 
to  that  part  of  the  action  which  is  for 
breach  of  covenant,  inasmuch  as  the  cove- 
nant in  question  was  with  Humphreys 
deceased  and  not  with  the  plaintiff,  the 
plaintiff's  title  to  the  reversion,  if  any,  is 
as  tenant  in  common  with  various  other 
persons,  and  the  plaintiff  cannot  maintain 
this  action  in  respect  of  such  breaches 
of  covenant  except  jointly  with  such  per- 
sons. Formerly  a  plea  in  abatement  would 
have  been  fatal  to  the  action ;  now  no 
such  plea  can  be  pleaded.  But  the  plain- 
tiff cannot  succeed  unless  the  co-tenants 
are  joined  under  Order  XVI.  rule  11. 
The  authorities  support  this  proposition. 
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'  [He  cited  PiUey  v.  Robinson  (1),  Wilson 
Sons  dh  Co.  V.  KiUick  and  others  (2),  Foley 
V.  Addenbrooke  (3),  and  Thompson  v. 
Hakewdl  (4).] 

^.  51  Evans,  for  the  plaintiff. — Under 
Order  XVI.  rule  11a  plaintiff  cannot  be 
added  without  he  gives  his  consent  in 
writing,  so  that  if  the  defendant's  conten- 
tion is  correct,  the  plaintiff's  claim  might 
be  objected  to  if  any  of  his  co-tenants 
chose,  however  unnecessarily,  to  withhold 
such  consent.  As  regards  the  plaintiff's 
right  to  sue  on  the  covenant,  the  law,  it  is 
contended,  is  correctly  laid  down  in  Addi- 
son on  Contra^ds  (9th  ed.),  at  page  219, 
where  the  learned  author  says  :  "  But  in 
covenants  running  with  the  land  and 
coming  to  parties  either  as  tenants  in 
common  or  joint-tenants,  the  interest  is 
joint  or  several,  according  as  a  joint  duty 
arises  in  favour  of  all,  or  separate  duties  to 
each.  If,  therefore,  the  reversion  is  di- 
vided among  several  persons,  each  pos- 
sessing a  distinct  interest  in  his  particular 
portion,  and  a  breach  of  covenant  takes 
place  affecting  the  value  of  the  entire  re- 
version, each  of  the  parties  interested  has 
a  separate  right  of  action,  and  the  damages 
will  be  assessed  and  apportioned  according 
to  their  several  shares  and  interest  in  the 
subject-matter  of  the  covenant." 

[He  cited  Kitchin  v.BvMey  (5),  Martin 
v.  Crompe  (6),  Simpson  v.  Clayton  (7),  and 
Jackson  v.  Kruger  (8).] 

"Wills,  J. — The  main  question  before  us 
in  this  case  is  whether  one  of  six  tenants 
in  common  in  reversion  can  maintain  an 
action  without  joining  the  other  tenants 
in  common  as  plaintiffs.  As  regards  the 
question  of  tort,  the  point  is  quite  clear. 
Pleas  of  abatement  have  been  abolished, 
and  the  procedure  applicable  in  cases  of 
non-joinder  is  specified  by  Order  XVI. 

(1)  57  Law  J.  Rep.  Q.B.  64 ;  Law  Rep. 
20  Q.B.  D.  166. 

(2)  62  Law  J.  Rep.  Q.B.  245;  Law  Rep. 
[1893]  1  Q.B.  922. 

(3)  4  Q.B.  Rep.  197  ;  12  Law  J.  Rep.  Q.B.  163. 

(4)  19  Com.  B.  Rep.  N.S.  713 ;  35  Law  J.  Rep. 
C.P.  18. 

(5)  1  Lev.  109. 

(6)  1  Ld.  Raym.  340. 

(7)  4  Ring.  N.C.  at  p.  781. 
<8)  62  Law  Times,  N.S.  962. 


rule  11.  It  cannot  have  been  intended 
that  where,  as  is  provided  by  that  rule,  no 
person  can  be  added  as  a  plaintiff  without 
his  consent  in  writing,  the  non-joinder  of 
a  party  as  plaintiff  is  to  be  fatal  to  the 
action.  It  is  a  matter  of  discretion,  to  be 
exercised  as  may  appear  to  be  just. 

As  to  the  other  point — ^namely,  the 
right  to  sue  upon  the  covenant,  Mr. 
Evans  has  convinced  me  that  his  con- 
tention is  correct.  The  question  is  not 
whether  of  several  joint-covenantees  one 
alone  can  sue  on  the  covenant — ^the 
authorities  shew  clearly  that  he  cannot — 
but  whether,  where  an  owner  of  land  is  en- 
titled to  the  benefit  of  a  covenant  running 
with  the  land  and  devises  his  land  to  six 
co-tenants,  the  case  can  be  treated  as 
if  there  were  a  separate  covenant  with  each 
of  the  co-tenants,  so  that  each  of  them  can 
sue  separately  to  enforce  the  covenant 
made  with  the  testator.  They  are  not 
seised  per  mie  et  per  tout,  but  each  has  a 
separate  interest,  having  an  undivided 
sixth  part,  and  the  legal  effect  is  that  the 
one  covenant  becomes  a  separate  covenant 
with  each  of  the  co-tenants,  on  which 
separate  actions  can  be  brought.  The  law 
is  clearly  stated  in  Flatt  on  Covenants,  at 
page  130  :  "  Where  there  is  no  express  con- 
tract with  all  and  their  legal  interest  is 
several,  the  covenantees  must  sue  separ- 
ately ;  yet  where  the  contract  is  entered  into 
with  the  covenantees  jointly,  and  the  estate 
taken  by  them  is  several,  they  may,  at 
their  option,  sue  jointly  or  severally — 
jointly  in  respect  of  the  joint-contract, 
severally  in  respect  of  the  interest."  That 
passage  shows  that  where  there  are 
separate  interests  there  are,  in  effect, 
separate  covenants.  I  need  not  go  into  all 
the  cases,  but  I  wish  to  say  that  Foley  v. 
Addenbrooke  (3)  only  shews  that  where  the 
original  covenant  was  joint,  nothing  will 
make  it  into  separate  covenants.  The  case 
decides  nothing  more ;  nor  is  there  any- 
thing in  Lord  Denman's  judgment  to  shew 
that  where  several  persons  take  in  severalty 
the  benefit  of  a  covenant  running  with  the 
land  which  was  made  with  one  only  the 
tenants  in  common  are  not  entitled  to 
the  benefit  of  separate  covenants.  The 
same  observations  can  be  made  upon  the 
decision  in    T/wmpson  v,  Hakewell  (4), 
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where  the  Court  held  that  where  two 
tenants  in  common  were  entitled  as  as- 
signees of  the  reversion  to  the  benefit  of 
a  covenant  contained  in  a  joint-demise 
originally  made  by  tenants  in  common, 
they  must  both  join  as  plaintiffs  in  an 
action  on  a  covenant  'running  with  the 
reversion.  For  these  reasons,  I  think  our 
judgment  must  be  for  the  plaintiff. 

Charles,  J. — I  am  of  the  same  opinion. 
The  first  point  made  on  behalf  of  the 
plaintiff  was  that  as  to  part  of  the  claim 
the  action  was  not  maintainable,  becaase 
it  is  an  action  of  tort.  But  it  is  clear 
that  one  tenant  in  common  can  bring  an 
action  of  tort  without  joining  the  others. 
Under  the  old  practice,  no  doubt,  the 
plaintiff  would  have  been  met  by  a  plea 
in  abatement ;  and  Mr.  Gore  has  argued 
that  FiUey  v.  Robinson  (1 )  and  Wilson  Sons 
<C'  Co,  V.  Kitlick  and  others  (2)  shew  that 
in  such  a  case  the  Judge  must  stay  the 
action.  This,  however,  is  not  the  effect  of 
those  decisions.  In  Filler/  v.  Robinson  (1) 
it  was  held  that  in  an  action  brought 
against  one  of  several  joint-contractors  the 
defendant  was  entitled  to  have  his  co- 
contractors  joined  as  defendants,  the  Court 
thinking  that  in  that  case  the  discretion 
could  only  be  exercised  one  way.  In 
the  other  case,  the  Court  of  Appeal  held 
that  generally  as  to  joining  co-defendants 
the  same  rule  applied.  These  cases  have 
no  application  here,  where  it  is  sought  to 
join  as  co-plaintiffs  five  tenants  in  common 
who  cannot  be  joined  without  their  own 
consent  in  writing.  Under  such  circum- 
stances there  is  a  discretion  to  stay  the 
action,  so  that  their  consent  may  be  ob- 
tained ;  or,  if  not,  to  allow  the  action  to 
proceed. 

As  to  the  point  relating  to  the  action  on 
the  covenant,  I  confess  I  thought  at  first 
that  the  action  could  not  be  maintained ;  but 
Mr.  Evans  has  removed  this  impression. 
If  one  joint-covenantee  sues,  and  it  appears 
at  the  trial  that  the  covenant  was  with 
several,  that  will  be  a  fatal  variance,  and 
result  in  a  non-suit;  but  that  does  not 
apply  here,  where  the  covenant  was  made 
with  Humphreys,  who  is  now  dead,  and 
the  six  tenants  in  common,  who  now 
claim  under  his  will,  were  not  seised  per 
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mie  et  per  tout,  but  have  separate  interests 
and  separate  titles. 

Jvdgmentfor  plaintiff. 


Solicitors — Lloyd,  George  &  Co.,  agents  for 
Lloyd,  George  &  George,  Criccieth,  for  plaintiff; 
Saffery,  Huntley  &  Son,  agents  for  Breese, 
Jones  &  Casson,  Portmadoc,  for  defendant. 


[IN  THE  QUEEN'S  BENCH  DIVISION  AND 
IN  THE   COURT  OP  APPEAL.] 

M  V  19    i^^  ^^  ^  ^*  STUART;   ex  parte 
June  26.  j 


CATHCART.* 


Solicitor  and  Client — Agreement  as  to 
Costs — Application  to  set  Agreement  Aside 
— "  Fair  and  reasonable  " — Solicitors  Act^ 
1870  (33  (L  34  Vict.  c.  28),  ss.  4,  8,  and  9. 

The  question  whether  an  agreement  a>s  to 
costs  between  solicitor  and  client  is /air  and 
reasonable  under  sections  8  and  9  of  the 
Solicitors  Act,  1870,  is  one  for  the  Court 
07*  a  Judge  to  determine.  Such  an  agreementt 
mu^st  be  not  only  fair  as  between  th^s  parties, 
but  it  must  also  be  reasonable  ;  and  if  tJie 
work  to  be  done  by  the  solicitor  is  such  that 
the  tribunal  which  ha^  to  determine  that 
question  would  say  that  the  amount  to  be 
phid  by  the  client  in  respect  of  it  is  un- 
reasonable, then  such  agreement  would  be 
declared  void  upon  the  ground  that  it  is 
unreasonable  in  its  terms: — Semble,  the 
jurisdiction  of  the  Court  or  Judge  under 
sections  8  and  9,  even  where  an  opinion 
has  been  pronounced  under  section  4  that 
an  agreement  is  fair  and  reasonable,  is  as 
large  ow  if  no  such  opinion  had  been  pro- 
nounced, although  in  such  a  case,  when 
exercising  the  jurisdiction  given  by  sections 
8  and  9,  the  tribunal  which  has  to  examine 
the  agreement  will  require  a  very  strong 
case  to  act  under  those  sections  after  the 
jurisdiction  under  section  4  ha^  already 
been  exercised. 

This  was  an  appeal  from  an  order  of 
Mathew,  J.,  setting  aside  an  agreement 

♦  Coram,  Q.B. :  Wills,  J.,  and  Wright,  J. ; 
G.A.:  Lord  Eshcr,  M.R.,  Bowep,  L.J.,  and 
Eay,  L.J. 
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between  Mrs.  Cathcart  and  her  solicitor, 
Mr.  Stuart,  for  his  remuneration  in  taxing 
a  bill  of  costs.  Mr.  Cathcart  had  in- 
stituted proceedings  before  the  Lunacy 
Commissioners  against  Mrs.  Cathcart  on 
the  ground  that  die  was  insane.  She  was 
found  to  be  sane,  but  was  ordered  by  the 
Court  of  Appeal  to  pay  her  own  costs,  and 
two-thirds  of  Mr.  Cathcart's  costs.  Before 
the  husband's  bill  of  costs  was  delivered 
for  taxation  Mrs.  Cathcart  entered  into 
the  following  agreement  with  Mr.  Stuart, 
her  solicitor. 

"  Cathcart  v.  Cathcart, — Dear  Sir, — I 
agree  to  pay  you  five  per  cent,  on  all 
costs  taxed  off  Messrs.  Crawley  <fe  Co.'s 
bill  in  the  above  action.  In  case  there 
should  be  no  taxation  till  the  appeal  to 
the  House  of  Lords  I  agree  to  pay  you 
lOZ.  (ten  pounds). — Mary  Cathcart. 

"  I  agree  to  the  above. — R.  A.  Stuart." 

Messrs.  Crawley  k  Co.,  who  were  the 
husband's  solicitors,  sent  in  a  bill  of  costs 
which  amounted  to  about  5,000^.,  and 
contained  a  number  of  items  in  respect  of 
refresher  fees  paid  to  counsel,  in  many 
cases  amounting  to  fifty  guineas  each. 
Upon  taxation,  which  was  attended  by 
Mr.  Stuart,  a  sum  of  1,980Z.  was  taxed 
off  the  bill,  and  this  su^l  included  1,260 
guineas  disallowed  in  respect  of  the 
refresher  fees  to  counsel.  Each  of  these 
fees  would  have  been  taxed  down  to  ten 
guineas  by  the  Master  as  a  matter  of 
course,  whether  Mrs.  Cathcart  had  been 
represented  on  the  taxation  or  not.  The 
agreement  came  before  the  Taxing  Master 
upon  an  application  under  section  4  of 
the  Solicitors  Act,  1870  (1),  and  he  up- 
held it  as  being  fair  and  reasonable. 

(1)  .33  &  34  Vict.  c.  28.  s.  4:  "A  solicitor 
may  make  an  agreement  in  writing  with  his 
client  respecting  the  amount  and  manner  of 
payment  for  the  whole  or  any  part  of  any  past 
or  fnture  services,  fees,  charges,  or  disburse- 
ments in  respect  of  business  done  or  to  be  done 
by  such  solicitor  ....  either  by  a  gross  sum, 
or  by  commission,  or  percentage,  or  by  salary, 
or  otherwise,  and  either  at  the  same  or  at  a 
greater  or  at  a  less  rate  as  or  than  the  rate  at 
which  he  would  otherwise  be  entitled  to  be  re- 
munerated, subject  to  the  provisions  and  con- 
ditions in  this  part  of  this  Act  contained ;  pro- 
vided always  that  when  any  such  agreement 
shall  be  made  in  respect  of  business  done  or 
to  be  done  in  any  action  at  law  or  suit  in  equity, 
the  amount  payable  under  the  agreement  shall 


Mrs.  Cathcart  then  sought  to  set  it 
aside  under  section  8  of  the  Solicitors 
Act,  1870  (1),  andMathew,  J.,  ordered  it 
to  be  set  aside  upon  the  ground  that  it  was 
against  public  policy.  It  .was  firom  this 
order  that  the  solicitor  appealed. 

Jdfy  Q.C.J  and  Lyndi,  for  the  appellant. 
— The  Judge  in  chambers  had  no  jurisdic- 
tion. The  matter  is  res  judicatay  and  the 
Master  has  decided  that  the  agreement 

not  be  received  by  the  solicitor  until  the  agree- 
ment has  been  examined  and  allowed  by  a  tax- 
ing officer  of  a  Court,  having  power  to  enforce 
the  agreement ;  and  if  it  shall  appear  to  such 
taxing  officer  that  the  agreement  is  not  fair 
and  reasonable,  he  may  require  the  opinion 
of  a  Court  or  a  Judge  to  be  taken 
thereon  by  motion  or  petition,  and  such  Court 
or  Judge  shall  have  power  either  to  reduce  the 
amount  payable  under  the  agreement  or  to  order 
the  agreement  to  be  cancelled,  and  the  costs, 
fees,  charges,  and  disbursements  in  respect  of 
the  business  done  to  be  taxed  in  the  same 
manner  as  if  no  such  agreement  bad  been 
made." 

Section  8  :  **  No  action  or  suit  shall  be  brought 
or  instituted  upon  any  such  agreement;  but 
every  question  respecting  the  validity  or  effect 
of  any  such  agreement  may  be  examined  and 
determined,  and  the  agreement  may  be  enforced 
or  set  aside,  without  suit  or  action,  on  motion 
or  petition  of  any  person,  or  the  representative 
of  any  person,  a  party  to  such  agreement,  or 
being,  or  alleged  to  be,  liable  to  pay,  or  being, 
or  claiming  to  be,  entitled  to  be  paid,  the  costs, 
fees,  charges,  or  disbursements  in  respect  of 
which  the  agreement  is  made,  by  the  Oourt  in 
which  the  business,  or  any  part  thereof,  was 
done,  or  a  Judge  thereof;  or  if  the  business 
was  not  done  in  any  Court,  then,  where  the 
amount  payable  under  the  agreement  exceeds 
50^.,  by  any  superior  Court  of  law  or  equity  or  a 
Judge  thereof.  .  .  ." 

Section  9 :  "  Upon  any  such  motion  or  peti- 
tion as  aforesaid,  if  it  shall  appear  to  the  Court 
or  Judge  that  such  agreement  is  in  all  respects 
fair  and  reasonable  between  the  parties,  the 
same  may  be  enforced  by  such  Court  or  Judge 
by  rule  or  order  in  such  manner  and  subject  to 
such  conditions,  if  any,  as  to  the  costs  of  such 
motion  as  such  Court  or  Judge  may  think  fit ; 
but  if  the  terms  of  such  agreement  shall  not  be 
deemed  by  the  Court  or  Judge  to  be  fair  and 
reasonable,  the  same  may  be  declared  void,  and 
the  Court  or  Judge  shall  thereupon  have  power 
to  order  such  agreement  to  be  given  up  to  be 
cancelled,  and  may  direct  the  costs,  fees,  charg^, 
and  disbursements  incurred  or  chargeable  in 
respect  of  the  matters  included  therein  to  be 
taxed  in  the  same  manner  and  according  to  the 
same  rules  as  if  such  agreement  had  not  been 
made.  .  .  .** 
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was  fair  and  reasonable.     The  agreement 
was,  in  fact,  fair  a^d  reasonable. 
Bighorn,  ^.C,  and  Cluer,  contra. 

"Wills,  J. — We  have  reluctantly  come 
to  the  conclusion  that  this  appeal  fails. 
The  agreement  was  undoubtedly  pressed 
on  Mr.  Stuart,  and  I  can  see  nothing  re- 
prehensible in  his  conduct,  and  I  think 
he  was  acting  bona  fide  in  the  matter. 
Mr.  Stuart,  however,  was  dealing  with  a 
client,  and  in  order  to  make  the  agree- 
ment fair  and  reasonable,  Mrs.  Cathcart 
ought  to  have  been  put  in  substantially 
the  same  position  as  her  solicitor.     Mr. 
Stuart  must  have  known  that  no  Taxing 
Master  would  allow  refresher  fees  of  fifty 
guineas  a  day,  and  he  should  have  been 
careful  to  bring  such  facts  as  these  to  the 
notice  of  his  client.     In  my  opinion  the 
attack  on  the  agreement  is  well  founded, 
and  I  do  not  think  it  ought  to  be  upheld. 
An  agreement  between  a  solicitor  and  his 
client  cannot  be  fair  and  reasonable  unless 
the  solicitor  has  taken  care  to  put  the 
client  on  the  same  level  with  himself  with 
regard  to  matters  certainly  within  his 
knowledge,  and  not  likely  to  be  within 
that  of  his  client,  which  are  material  for 
the  exercise  of  the  client's  judgment  in 
entering  into  the  agreement.    The  appeal 
must,  therefore,  be  dismissed  with  costs. 

Charles,  J. — T  am  of  the  same  opinion. 
I  only  desire  to  axid  that  the  jurisdiction 
of  the  Judge  under  section  8  appears  to 
be  distinct  from  that  which  the  Master 
would  exercise  under  section  4. 

The  solicitor  appealed. 

Wirwh,  Q,C,^  and  Stephen  Lynch,  for  the 
appellant. — ^The  question  here  depends 
upon  whether  the  agreement  was  fair  and 
reasonable  within  the  meaning  of  the 
Solicitors  Act,  1870.  There  is  a  dis- 
tinction between  sections  4  and  8  of  that 
Act.  Under  section  8  the  Court  or  Judge 
has  jurisdiction  only  to  determine  whe- 
ther an  agreement  between  a  solicitor  and 
a  client  is  valid  or  invalid,  whereas  under 
section  4  the  Court  or  Judge  can  either 
reduce  the  amount  payable  under  the 
agreement  or  can  order  it  to  be  cancelled 
and  the  costs  to  be  taxed  in  the  ordinary 
manner.  Therefore,  under  section  8  no 
Vol.  62.-Q.B. 
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costs  can  be  given  to  the  solicitor  under 
the  agreement,   although  if  the  matter 
came  before  a  Judge  from  a  Master  under 
section   4    the  amount  might  be  fixed. 
The  solicitor  here  obtained  the  decision 
of  the  Master  under  section  4  that  the 
agreement  was  fair  and  reasonable,  and 
this  is  an  attempt  to  get  behind  that  de- 
cision by  an  application  to  a  Judge  under 
section  8.     With  regard  to  the  question 
whether   this    agreement  was    fair    and 
reasonable,  one  must  look  at  the  bargain 
at  the  time  when  it  was  made.     The  re- 
tainer was  only  to  tax  the  bill  of  costs  to 
be  delivered  by  the  husband's  solicitor. 
The  bill  was  not  in  existence  when  the 
agreement  was  made,  and  the  appellant 
could  not  at  that  time  know  upon  what 
principle  the  husband's  solicitors  would 
make  out  their  bill.     Although  the  agree- 
ment may  be  proBtable  in  this  particular 
case,  yet  it  might  not  have  been  so  in 
another  case.     The  percentage  referred  to 
in  the  statute  does  not  mean  a  percentage 
of  the  costs  of  the  other  side,  but  con- 
templates a  percentage  of  costs  as  between 
solicitor  and  client.      The  Master  hero 
found  that  the  agreement  was  fair  and 
reasonable  ;  and  although  that  is  not  con- 
clusive, yet  it  is  a  matter  to  be  taken  into 
consideration  by  the  Court  when  acting 
under  sections  8  and  9. 

[In  re  The  Attorneys  amd  Solicitors  Act, 
1870  (2),  was  referred  to.] 

Bigham,  Q.C.,  and  Clv^,  for  the  re- 
spondent, Mrs.  Cathcart. — ^The  substantial 
question  here  is  whether  this  is  a  fair  and 
reasonable  agreement.  The  Court  is  the 
tribunal  which  has  to  determine  that 
question,  and  when  the  agreement  is 
challenged  it  is  for  the  solicitor  to  satisfy 
the  Court  that  it  is  fe-ir  and  reasonable, 
and  he  must  take  the  risk  of  the  Court 
differing  from  him  on  that  point.  Even 
if  a  Master  has  asked  the  opinion  of  the 
Court  under  section  4  as  to  whether  the 
agreement  is  fair  and  reasonable,  and  the 
Court  holds  that  it  is,  yet  a  party  may 
apply  to  the  Court  under  section  8  for  a 
declaration  that  it  is  invalid.  But  here 
no  application  could  be  made  to  the  Master 
under  section  4,  because  the  agreement 
was  not  made  in  respect  of  work  done  or 

(2)  45  Law  J.  Rep.  Chanc.  47;  Law  Rep.  1 
Ch.  D.  573. 
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to  be  done  in  any  action  of  law  or  suit  in 
equity.  Assuming  that  section  4  did  apply, 
the  Master  in  the  first  instance  has  to  act 
upon  his  own  discretion  without  acting  on 
the  agreement  at  all ;  but  if  he  thinks  the 
agreement  is  not  fair  and  reasonable,  then 
under  section  4  he  must  ask  the  opinion 
of  the  Judge ;  and  if  the  Judge  thinks  it 
is  fair  and  reasonable,  then  the  Master 
can  give  his  allocatur  for  the  amount  of 
tlie  costs.  In  such  a  case  it  may  be  that 
an  application  could  not  be  made  under  sec- 
tion 8,  and,  even  if  made,  the  Court  might 
consider  that  question  to  be  re8  judicata. 
The  effect  of  a  decision  under  section  4 
that  the  agreement  was  not  fair  and  rea- 
sonable would  be  to  prevent  any  proceed- 
ings being  taken  by  a  client  under  sections 
8  and  9.  The  words  of  section  9,  although 
large  enough  to  include  section  4,  only 
contemplate  the  enforcing  or  carrying  out 
of  an  agreement,  and  look  as  if  they  only 
applied  to  section  8  ;  they  are  not  neces- 
sary for  the  purpose  of  putting  into  eflFect 
the  provisions  of  section  4.  Where  the 
Court  has  under  section  4  determined  the 
question  of  fairness  and  reasonableness, 
then  if  an  application  is  afterwards  made 
under  section  8  the  Court  will  hold  that 
that  question  is  res  judicata.  The  words 
of  section  9  are  limited  to  a  case  where 
that  very  question  has  not  been  decided. 
If,  however,  there  were  fresh  evidence 
wliich  the  Court  thought  fit  to  admit, 
tlien,  although  the  point  had  already  been 
decided,  the  Court  might  rightly  say  that 
the  question  had  not  been  really  decided 
and  ought  to  be  heard  again.  With  re- 
gard to  the  question  whether  the  agree- 
ment was  fair  and  reasonable,  the  solicitor 
ought  to  have  known  that  a  large  amount 
would,  as  a  matter  of  course,  be  taxed  off 
the  bill.  The  state  of  mind  of  the  solicitor 
is  not  really  material ;  it  is  for  the  Court 
to  say  whether  it  is  fair  for  a  solicitor  to 
enter  into  such  an  agreement  as  this  with 
his  client.  In  construing  the  expression 
**  fair  and  reasonable  "  two  matters  must 
be  taken  into  consideration — ^namely,  the 
manner  in  which  the  agreement  has  been 
entered  into  and  also  its  terms ;  the  agree- 
ment miLst  be  fairly  obtained,  and  its 
tcims  must  bo  both  fair  and  reasonable. 
An  agreement  may  be  fairly  obtained 
and  fairly  agreed  to,  but  it  may  be  un- 


reasonable because  it  contains  terms  which 
appear  to  the  Court  not  to  be  reasonable. 
The  agreement  here  was  unreasonable 
because  the  solicitor  was  to  be  paid  a  large 
amount  for  doing  nothing  at  all ;  he  ran 
no  risk,  and  had  merely  to  tax  the  bUl. 

[Baker  v.  Oakes  (3),  In  re  27toma8  (4), 
and  the  Judicature  Act,  1873,  s.  39,  were 
referred  to  with  regard  to  the  practice.] 

Lord  Esheb,  M.R. — In  this  case  an 
application  was  made  on  behalf  of  Mrs. 
Cathcart,  a  client  of  the  appellant,  that  an 
agreement  into  which  she  had  entered 
with  her  solicitor  should  be  set  aside  upon 
the  ground  that  it  is  null  and  void,  and 
60  that  a  bill  of  costs  sent  in  to  her  in  re- 
spect of  work  done  should  be  taxed  in  the 
ordinary  way.  That  application  on  behalf 
of  the  client  was  made  at  chambers ;  but 
whether  it  ought  to  have  been  made  by 
motion  in  Court  instead  is  in  this  case 
immaterial,  because  it  has  here  been  before 
the  Divisional  Court.  We  are  now  asked 
upon  appeal  here  to  say  that  the  decision 
of  the  Court  below  was  wrong.  The 
agreement  was  made  between  a  solicitor 
and  a  person  who  desired  to  become  his 
client,  and  dealt  with  the  terms  on  which 
he  would  act  for  her  as  his  client.  That 
person  would  become  his  client  the  moment 
the  agreement  was  made  and  by  virtue  of 
the  agreement  itself,  and  the  parties  would 
be  in  exactly  the  same  position  as  if  that 
person  had  already  been  his  client  and  had 
made  an  arrangement  as  to  the  mode  in 
which  costs  were  to  be  paid.  This  agree- 
ment, therefore,  which  was  made  between 
a  solicitor  and  a  female  client,  is  that  he 
is  to  act  as  her  solicitor  with  regard  to 
the  taxation  of  a  bill  of  costs  of  another 
solicitor,  who  was  acting  on  behalf  of  her 
husband,  in  so  far  as  she  was  to  pay  that 
bill  in  respect  of  costs  incurred  in  a  suit 
between  her  and  her  husband,  and  that 
agreement  was  entered  into  before  that 
bill  of  costs  was  delivered.  The  arrange- 
ment was  that  the  solicitor  was  to  be  paid 
five  per  cent,  on  so  mtich  of  the  costs  as 
should  be  taxed  ofif  the  bill.  It  was  said 
that  the  agreement  is  void.  It  may 
be   that    it    is    void  as    against    pubhc 

(3)  46  Law  J.  Rep.  Q.B.    24G  ;    Law  Bep. 
2  Q.B.  D.  171. 

(4)  Law  Rep.  [1893]  1  Q.B.  670. 
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policy  in  that  it  is  very  like  that  de- 
vice which  is  called  champerty.  I  am 
not  prepared  at  this  moment  to  say 
that  it  is  not  so.  It  may  also  be 
that  it  is  void  upon  the  ground  that  the 
solicitor,  dealing  with  a  female  client  who 
has  no  real  knowledge  of  law,  did  not 
explain  to  her  the  full  effect  of  the  agree- 
ment which  he  had  accepted.  If  it  l>e 
void  for  either  of  these  reasons,  it  would 
be  void  without  the  aid  of  the  Act  of 
1870,  by  reason  of  the  authority  of  the 
Courts  of  common  law  exercised  over  soli- 
citors as  officers  of  the  Court.  It  was 
then  said  that  even  if  it  were  not  void 
for  either  of  those  reasons,  yet  the  Court 
must  set  it  aside,  and  leave  the  taxation 
as  between  this  solicitor  and  client  to  the 
ordinary  rules  of  taxation,  upon  the  ground 
that  the  agreement  is  not  fair  and  reason- 
able within  the  meaning  of  sections  8  and 
9  of  the  Attorneys  and  Solicitors  Act  of 
1870.  Nothing  could  be  done  in  this  case 
under  section  4  of  that  Act,  because  the 
agreement  is  not  within  that  section  as 
being  one  made  in  respect  of  business 
done  or  to  be  done  in  any  action  of  law  or 
suit  in  equity,  and  consequently  the  Master 
had  no  jurisdiction  to  sanction  it  as  being 
iair  and  reasonable ;  but  one  cannot,  in 
coming  to  a  conclusion  as  to  the  true  con- 
struction of  sections  8  and  9,  help  wishing 
not  to  see  what  would  be  the  result  if  sec- 
tion 4  could  have  been  acted  upon.  Sec- 
tions 8  and  9,  with  which  we  have  to  deal, 
say  that,  upon  any  question  arising  be- 
tween a  solicitor  and  his  client  as  to  the 
remuneration  of  the  solicitor,  the  Court 
must  examine  the  agreement  relied  on 
and  consider  whether  it  is  fair  and  reason- 
able, and  act  accordingly.  Assuming  that 
the  agreement  for  the  present  purpose 
was  not  void  as  against  public  policy,  nor 
upon  the  ground  that  the  effect  of  it  was 
not  fully  explained  to  the  client  by  the 
solicitor,  then  what  is  to  be  the  effect  of 
it  under  sections  8  and  9  ?  If  it  is  not  to 
be  said  that  it  is  void  because  it  was  not 
fully  explained  to  the  client,  can  the  Court 
say  that  it  is  not  fair  and  reasonable  under 
those  sections?  It  must  be  taken  that 
the  client  fully  understood  what  was  being 
done ;  and  if  she  was  in  the  position  of  a 
person  well  acquainted  with  business,  to 
whom  the  effect  of  the  proposed  agreement 
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should  be  explained,  and  who  should  yet 
agree  to  its  terms,  it  could  not  be  said 
that  such  an  agreement  was  not  fair ;  and 
therefore  it  could  be  enforced.  The  agree- 
ment also  must  be  fairly  obtained  ;  but  it 
must  not  only  be  fair  as  between  the 
parties,  it  must  also  be  reasonable.  In 
whose  view  %  I  am  of  opinion  that  this 
Act  of  Parliament  by  no  means  diminishes, 
but  rather  increases,  the  authority  which, 
for  the  protection  of  clients  generally,  the 
Court  has  to  exercise  over  solicitors  as 
officers  of  the  Court.  Therefore,  the 
meaning  of  sections  8  and  9  is  that  the 
solicitor,  when  the  agreement  is  chal- 
lenged, must  not  only  shew  that  the  client 
made  it  with  his  eyes  open,  but  must 
satisfy  the  Court  that  it  is  reasonable ; 
and,  consequently,  although  he  may  have 
done  everything  that  is  fair,  and  made 
the  client  fully  understtind  the  terms  of 
the  agreement,  he  must  go  further,  and 
satisfy  the  Court  that  those  terms  arc 
reasonable.  If  the  terms  are  such  as  to 
be  wholly  unreasonable  in  amount  in  re- 
spect of  the  time  occupied  by  the  solicitor 
and  the  work  done  by  him  under  the 
agreement,  then  the  Court  will  say  that 
the  solicitor,  as  an  officer  of  the  Court, 
had  no  right  to  such  remuneration,  and 
ought  not  to  have  agreed  to  the  terms, 
even  though  the  client  had  insisted  upon 
the  agreement;  and  the  Court  may  set 
it  aside  under  sections  8  and  9.  Then 
comes  this  difficulty,  which,  however,  does 
not  arise  here.  Supposing  a  question  had 
arisen  under  section  4,  and  the  opinion  of 
a  Court  or  Judge  had  been  pronounced 
under  that  section,  then  what  would  bo 
the  position  of  the  Court  or  Judge  when 
called  upon  to  exercise  the  jurisdiction 
given  under  sections  8  and  9  ?  It  seems 
to  me  that  one  is  bound  to  consider  that 
point;  and,  in  my  opinion,  the  Couit 
would  have  full  and  large  jurisdiction  to 
consider  the  question  of  fairness  and  rea- 
sonableness, even  where  there  had  been 
no  application  under  section  4;  and  in 
exercising  that  jurisdiction  the  Court 
would  exercise  it  according  to  the  ordinary 
rules  ;  and  if  that  question  of  fairness  and 
reasonableness  has  already  been  considered 
under  section  4,  the  Court,  when  acting 
under  sections  8  and  9,  would  not,  except 
in  a  very  extreme  case,  differ  from  the 
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opinion  expressed  under  section  4.  I 
therefore  think  we  cannot  here  differ  from 
the  decision  of  the  Court  upon  this  agree- 
ment. The  Master  has  stated  that  the 
proper  remuneration  for  the  work  done 
by  the  solicitor,  except  for  the  agreement, 
would  be  about  twenty  guineas.  It  is 
impossible  to  say  that  the  agreement 
under  which  he  was  to  be  paid  lOOZ.  was 
a  reasonable  one,  although  it  had  prac- 
tically been  forced  upon  him  by  the  re- 
spondent. The  appeal  must  therefore  be 
dismissed. 


BowEN,  L.J. — I  agree. 
Kay,  L.J. — I  agree. 


Solicitors- 


Appeal  dismissed. 


-R.  A.  Stuart,  for  appellant;  A.   E. 
Fenton,  for  respondent. 


Iggo        fTHE   LONDON    COUNTY     COUNCIL 

T         19   J      (appellants)  v.  laweence  and 
'  (^     SONS  {respondents). 

Metropolis  Management  ATJiendment  Act, 
1862  (25  d;  26  Vict  c.  102),  s.  S5-~New 
Street — Prohibition  as  to  Height  of  Build- 
ings— House  built  at  Corner  of  an  Old  and 
New  Street, 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  176.] 


1893 
Aug.  10. 


I 


HENDON     UNION 

HAMPSTEAD    GUARDIANS    {re- 
spondents). 


Poor  Law — Removal — Lunatic  Pauper 
over  Sixteen  living  tvith  her  Farther — Eman- 
cipation— Reniovahility — Adjudication  as 
to  Settlement— Lunacy  Act,  1890  (52  VicU 
c.  5),  88  288,  289,  290,  and  294. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  170.] 


In  re  wilson  ;  ex  parte 

LOBD  HASTINGS. 


Bankruptcy.  ' 

1893. 

April  27. 

May  11. 

Bankruptcy — Landlord  and  Tenant — 
Non-disclaimer  by  Trustee  of  Debtor's  Ten- 
ancy— Landlord's  right  to  set  off  Rent 
OAiciraed  due  before  Bankruptcj/  against 
Trustee's  claim  as  ouigoing  Tenant  for 
Growing  Crops^  Tillages^  drc. — Custom  of 
Country — Apportionment  of  Liabilities — 
Apportionment  Actj  1870  (33  <t  34  Vict, 
c.  35). 

The  debtor  vjos  tenant  from  year  to  year 
of  a  farm  in  Norfolk  at  3001.  a  year^  pay- 
able half-yearly  on  the  6th  of  April  and 
llth  of  October^  and  at  the  date  of  tJie  order 
of  adjudication  was  under  notice  to  quit  on 
thefoUounng  Wth  of  October.  The  trustee 
in  Hie  bwnhru/ptcy  did  not  disclaim  the  ten- 
ancy. Upon  the  expiration  of  the  notice  to 
quit  a  valuation  of  growing  crops,  tiUages, 
ifcc,  was  made  between  tlie  landlord  and  the 
trustee  as  outgoing  tenamt.  The  balance  of 
arrears  of  rent  fa/r  exceeded  Hie  amount  of 
the  valuation: — Held,  that  the  landlord^ 
upon  proof  of  the  custom  of  the  country 
prevailing  in  Norfolk,  was  entitled  to  setoff 
tJie  amount  of  the  valuation  due  by  him 
to  the  outgoing  tenant,  against  the  whole 
balance  of  the  arrears  of  rent. 

Held  further,  upon  the  authority  of  The 
Swansea  Bank  v.  Thomas  (48  Law  J.  Rep. 
Exch.  344 ;  Law  Rep.  4  Ex.  D.  94),  that 
the  Apportionment  Act,  1870,  not  only  ap- 
portioned rights  but  liabilities  as  well. 

This  was  a  Special  Case  stated  pursuant 
to  section  97  of  the  Bankruptcy  Act,  1883, 
as  follows  : 

"  1 .  Thomas  Wilson  prior  to  the  dat^e  on 
which  he  became  bankrupt  was  tenant, 
without  written  agreement,  to  Lord  Has- 
tings of  a  farm  of  237  acres  in  Norfolk, 
at  a  rent  of  300Z.  a  year,  payable  half- 
yearly  on  the  6th  of  April  and  the  llth 
of  October. 

"  2.  On  the  30th  of  September,  1892,  a 
receiving  order  was  made  against  him  in 
the  County  Court  on  his  own  petition, 
and  on  the  same  day  he  was  adjudged 
bankrupt  and  the  official  receiver  of  the 
district  became  trustee. 

"  3.  .A.t  the  time  the  petition  was  filed 
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Thomas  Wilson  was  under  a  notice  to  quit 
•the  farm,  which  was  to  expire  on  the  11th 
of  October,  1892.  There  were  then  arrears 
of  rent  due  from  him  to  Lord  Hastings  cal- 
culated up  to  the  6th  of  April,  1892, 
amounting  to  650^. 

"  4.  On  the  4th  of  October,  1892,  Lord 
Hastings  threatened  to  levy  a  distress 
at  the  farm  for  six  months'  rent  accrued 
due  prior  to  the  date  of  the  order  of  ad- 
judication, amounting  to  150^.,  and  there- 
upon the  official  receiver  as  trustee  in  the 
bankruptcy  gave  an  undertaking  in  writ- 
ing to  Lord  Hastings  as  follows :  *  In  con- 
sideration of  your  forbearing  to  proceed 
with  the  distress  which  you  have  threa- 
tened to  levy  upon  such  goods  of  the  above- 
named  debtor  as  are  liable  to  a  distress 
for  rent  in  arrear  due  to  you  by  such 
debtor,  I  hereby  undertake  (without  pre- 
judice to  the  rights  of  preferential  cre- 
ditors under  the  preferential  payments  in 
the  Bankruptcy  Act,  1883),  iii  the  event 
of  my  realising  such  or  any  part  thereof, 
to  treat  the  amount  of  money  for  which 
you  are  now  legally  entitled  to  distrain  as 
a  first  charge  on  the  net  proceeds  of  any 
realisation  of  such  goods  which  may  come 
into  my  hands,  subject  only  to  the  rights 
of  such  preferential  creditors  as  aforesaid, 
and  I  hereby  undertake,  until  a  trustee  of 
the  debtor's  estate  has  been  duly  appointed, 
not  to  do  any  act  to  prejudice  your  right 
of  distress  over  such  goods.' 

"  5.  On  this  undertaking  being  given 
Lord  Hastings  refrained  from  levying  any 
distress. 

"  6 .  Before  the  expiration  of  the  tenancy 
pursuant  to  the  notice  to  quit  the  official 
receiver  caused  the  farming  stock  and 
effects  on  the  fiirm,  other  than  certain  corn 
then  in  stacks  and  barns^  to  be  sold  by 
auction. 

"7.  On  the  11th  of  October,  1892,  the 
notice  to  quit  expired,  and  the  tenancy, 
which  had  not  then,  and  had  not  since, 
been  disclaimed  by  the  trustee  under  the 
powers  conferred  by  the  Bankruptcy  Act, 
1883,  came  to  an  end,  partial  occupation, 
however,  continuing  under  the  custom  as 
mentioned  in  the  next  clause.  On  that  day 
a  further  half-year's  rent  of  150^.  became 
payable. 

"  8.  After  the  expiration  of  the  tenancy 
the  official  receiver  was,  under  the  custom 


of  the  country,  permitted  to  retain  posses- 
sion of  such  of  the  bams  and  stackyards 
as  were  necessary  for  storing,  threshing, 
and  dressing  so  much  of  the  year's  crop  of 
com  as  had  not  already  been  threshed, 
dressed,  and  sold. 

"  9.  On  the  12th  of  October,  1892,  a 
valuation  by  two  valuers,  one  acting  for 
Lord  Hastings  and  the  other  for  the 
official  receiver,  was  made  of  haystacks, 
growing  roots,  small  seeds,  manure,  fix- 
tures, labour  on  tillages,  and  other  things 
which,  under  the  custom  of  the  country, 
the  outgoing  tenant  of  a  farm  is  bound  to 
leave  in  the  hands  of  the  landlord,  and 
for  which  the  landlord  is  bound  to  pay. 
The  sum  agreed  was  271  ^.  15*.  Lord 
Hastings  had  possession  of  and  received 
everything  included  in  the  valuation,  but 
had  not  paid  the  amount. 

"  10.  Lord  Hastings,  although  he  claims 
to  be  paid  in  full  the  half-year's  rent, 
which  became  payable  on  the  11th  of 
October,  1892,  did  not  levy  a  further  dis- 
tress on  the  distrainable  efiects  still  on 
the  farm.  There  were  still  remaining  in 
the  bams  and  stackyards  corn  and  farm- 
ing produce,  forming  part  of  the  bank- 
rupt's estate  not  yet  sold,  amounting  in 
value  to  from  200Z.  to  260Z. 

"  It  was  contended  on  behalf  of  Lord 
Hastings — First,  that,  notwithstanding  the 
distress  threatened  to  be  levied  on  the  7th 
of  October,  1892,  and  the  undertaking 
given  by  the  official  receiver  as  trustee, 
he  had  on  and  after  the  11th  of  October, 
1892,  a  right  to  recover  by  distraint  or 
action  the  half-year's  rent  which  became 
payable  on  the  last-mentioned  date,  inas- 
much as  the  official  receiver  as  trustee  had 
not  disclaimed  the  tenancy  under  the  Act, 
but  had  continued  in  occupation  up  to  the 
expiration  of  the  tenancy,  in  consequence 
whereof  he  had  become  personally  liable 
for  the  half-year's  rent  which  had  become 
payable  on  the  said  11th  of  October,  1892. 

"  Secondly,  that  as  against  the  said  sum 
of  27 IZ..  155.  payable  by  him  as  landlord 
for  the  amount  of  the  valuation,  he,  as 
landlord,  was  by  virtue  of  section  38  of 
the  Bankruptcy  Act,  1 883,  or  by  the  custom 
of  the  country  or  otherwise,  legally  or 
equitably  entitled  to  set  oflF  the  whole  of 
the  balance  of  the  arrears  of  rent  accrued 
up  to  the  nth  of  October,  1892,  after 
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allowing  for  the  half-year's  rent  payable 
in  full  under  the  said  undertaking,  and 
the  further  half-year's  rent  which  became 
payable  on  the  Uthof  October,  1892  (and 
for  which  ho  contended  the  trustee  had 
become  personally  liable),  and  was  entitled 
to  prove  for  the  balance  of  the  rent  then 
unsatisfied. 

"  It  was  contended  on  behalf  of  the 
official  receiver  as  trustee  as  aforesaid — 
First,  that  in  respect  of  the  arrears  of 
rent  accrued  due  prior  to  the  date  of  the 
adjudication,  any  distress  or  distresses 
levied  by  Lord  Hastings  after  the  com- 
mencement of  the  bankruptcy  could  only 
be  available  against  distrainable  chattels 
forming  part  of  the  bankrupt's  property 
for  the  amount  of  six  months  of  such 
rent ;  and  that  the  balance  of  such  rent 
was  a  debt  provable  in  the  bankrupt^iy. 

"  Secondly,  that  in  the  circumstances  of 
the  case  a  second  distress  levied  after  the 
11th  of  October,  1892,  if  such  distress 
could  have  been  legally  levied,  could  only 
have  been  available  against  such  chattels 
for  the  amount  of  the  rent  which  accrued 
due  between  the  date  of  the  adjudication 
and  the  expiration  of  the  tenancy. 

"  Thirdly,  that  Lord  Hastings  was  not 
entitled  to  set  off  against  the  sum  payable 
by  him,  as  landlord,  to  the  official  receiver, 
as  outgoing  tenant,  under  the  said  valua- 
tion, any  part  of  the  rent  accrued  due 
prior  to  the  date  of  the  order  of  adjudica- 
tion. 

"  Fourthly,  that  the  sums  payable  by  the 
official  receiver,  as  trustee  as  aforesaid, 
to  Lord  Hastings,  as  landlord,  were  the 
half-year's  rent  under  the  undertaking 
and  twelve  days*  rent  under  his  own 
occupation,  amounting  together  to  159Z. 
175.  3c?. ;  and  that  the  sum  payable  by  Lord 
Hastings  to  the  official  receiver  was  271Z. 
15«.,  the  amount  of  the  valuation. 

"  The  questions  of  law  for  the  opinion 
of  the  Court  were  : 

"  (a)  Was  Lord  Hastings  entitled  to  set 
off  as  against  the  sum  of  271^.  lbs,  payable 
by  him  under  the  valuation  any,  and  what, 
part  of  the  rent  which  accrued  due  prior 
to  the  date  of  the  order  of  adjudication  1 

"  (6)  Was  Lord  Hastings  entitled  on 
and  after  the  1 1th  of  October,  1 892,  to  levy 
a  distress  for,  or  otherwise  to  recover  from 
the  trustee  under  his  personal  liability. 


any,  and  what,  part  of  the  rent  which 
accrued  due  prior  or  subsequent  to  the 
date  of  the  order  of  adjudication  I 

"  (c)  Was  the  official  receiver  liable  to  pay 
to  Lord  Hastings  in  full,  out  of  the  bank- 
rupt's property,  any,  and  what,  sums  other 
than  the  half-year's  rent  payable  *  under 
the  said  undertaking,  and  a  proportionate 
part  of  a  year's  rent  in  respect  of  the 
twelve  days  which  elapsed  between  the 
adjudication  and  the  expiration  of  the 
tenancy']" 

When  the  case  first  came  on  for  argu- 
ment it  Avas  considered  by  the  Court 
(Williams,  J.)  that  the  contention  by  Lord 
Hastings — ^that  he  was  entitled  under  the 
custom  of  the  country  to  set  off  the  valu- 
ation of  27 IZ.  155.  against  the  whole  of 
the  balance  of  the  arrears  of  rent  due  up 
to  the  1 1th  of  October,  1892,  after  allowing 
for  the  half-year's  rent  payable  in  full 
under  the  undertaking,  and  the  further 
half-year's  rent  payable  on  the  11th  of 
October,  1892 — was  insufficiently  raised, 
the  case  disclosing  no  finding  of  isjd  rela- 
tive to  the  custom. 

It  was  accordingly  arranged  that  wit- 
nesses should  be  called  to  prove  that  it 
was  the  custom  in  Norfolk,  as  between  the 
landlord  and  the  outgoing  tenant,  for  the 
landlord  to  deduct  from  or  set  off  against 
the  sum  due  from  him  to  the  outgoing 
tenant  on  the  valuation  any  rent  in  arrear. 

Upon  an  adjourned  argument  of  the 
case,  estate  agents  and  valuers  resident  in 
Norfolk  were  called,  who  proved  that  this 
practice  was  in  accordance  with  the  cus- 
tom prevalent  in  that  county,  and  that 
neither  the  outgoing  nor  the  incoming 
tenant  ever  sought  to  obtain  advances 
from  local  banks  or  elsewhere  upon  the 
security  of  the  tenant  right. 

CozeTiS'Hardy,  Q.C,  and  Whinnei/,  for 
Lord  Hastings. — If  we  are  right  on  the 
custom,  no  further  question  arises— 
Stafford  v.  Gardner  (1). 

[Williams,  J. — That  only  applies  to  a 
custom  between  incoming  and  outgoing 
tenant.] 

In  AUotoay  v.  Le  Steere  (2)  no  question 
of  custom  of  the  country  was  raised,  and 

(1)  Law  Rep.  7  C.P.  242. 

(2)  62  Law  J.  Rep.  Q.B.  38 ;  Law  Rep. 
10  Q.B.  D.  22. 


Digitized  by 


Google 


Vol,  62.] 


mCKAELMAS  1892  to  MICHAELMAS  1893. 


631 


In  re  Wilson;  ex  parte  Lord  Hattingt^  Bankr. 
-tide  Court  is  therefore  asked  to  say  that 
in  the  present  case  the  custom  only  gave 
t^lie  outgoing  tenant  the  right  to  claim 
■tlie   amount  of  the  valuation   from   his 
landlord  after  payment  of   all    rent  in 
ajrear.     As  to  Lord  Hastings's  first  con- 
"tention  in  the  case — that  the  trustee,  not 
Having  disclaimed,  was  personally  liable 
for  the  half-yeai*'s  rent  payable  on  the 
11th  of  October,  1892— Tittertonv,  Cooper 
(3)  is  in  point.     The  trustee  is  presumably 
liable  after  appointment.     In  the  present 
case  there  was  a  breach  of  covenant  after 
liis  appointment,  and  the  trustee,  as  as- 
signee, is  as  much  liable  to  pay  the  rent 
as  the  tenant.     It  is  submitted  that  the 
Apportionment  Act,  1870  (33  &  34  Vict, 
c.  35),  s.  2,  in  no  way  affects  the  liabilities 
of  parties  under  such  a  contract  as  this. 
Its  object  was  not  to  affect  the  obligation 
of  lessee  or  assignee  to  pay  rent  to  the 
landlord — In  re  The  United  Club  and  Hotel 
Company   {Limited)    (4) — otherwise    the 
common- law  doctrine  that  the  assignee 
of  a  lease  must  pay  the  entire  rent  is  at 
an  end.     The  true  view  of  the  Act  is  that 
the  trustee  who  has  not  disclaimed  is  liable 
for  the  half-year's  rent  which  accrued  on 
the  nth  of  October. 

[Williams,  J. — Your  contention  is  that 
the  object  of  the  Act  is  to  alter  rights, 
and  not  liabilities ;  but,  according  to  The 
Swarusea  Bank  v.  Thomas  (5),  it  apportions 
liabilities  as  well.] 

Herbert  Reed,  Q.C.y  and  Muir  Mackenzie, 
for  the  trustee. — ^Whatever  the  custom  of 
the  country  may  be,  a  tenant  who  becomes 
bankrupt  must  bring  himself  within  the 
mutual  deahng  clause.  As  to  the  land- 
lord's right  to  distrain  or  render  the 
trustee  liable  for  the  six  months'  rent,  the 
decision  of  Fry,  J.,  iij  In  re  The  South 
Kensington  Co-operative  Stores  (6),  is  in 
point — Hopkinson  v.  Lovering  (7),  when 
a  trustee  who  had  not  disclaimed  relieved 
himself  of  liability  by  assigning  to  a 
pauper,   followed  T/ie  Swansea  Bank  v. 

(3)  51  Law  J.  Rep.  Q.B.  472;  Law  Rep. 
9  Q.B.  D.  473. 

(4)  60  Law  Times,  665  (a  decision  of  Kay,  J.). 
(6)  48   Law  J.  Rep.  Exch.  344;  Law  Rep. 

4  Ex.  D.  94. 

(6)  oO  Law  J.  Rep.  Chanc.  446 ;  Law  Rep.  17 
Ch.  D.  161. 

(7)  62  Law  J.  Rep.  Q.B.  391  ;  Law  Rep.  U 
Q.B.  D,  92. 


Thomas  (5).  On  the  question  of  personal 
liability,  Titter  ton  v.  Cooper  (3)  and  the 
other  cases  cited  on  the  other  side  were 
cases  where  there  were  covenants  which 
ran  with  the  land,  but  the  present  case 
is  one  of  a  tenancy  from  year  to  year. 
There  is  no  privity  of  contract  nor  cove- 
nant running  with  the  land.  As  to  the 
claim  to  set  off  the  valuation  against  the 
arrears  of  rent,  it  is  submitted  that  the 
witnesses  have  proved  no  custom  except  that 
the  outgoing  tenant  is  entitled  to  be  paid. 
They  do  not  prove  that  he  is  only  entitled 
to  the  surplus  after  deduction  of  rent  due. 
Alloway  v.  Le  Steere  (2)  is  directly  in 
point,  and  it  is  submitted  there  should  be 
no  set-off. 

CozenS'Hardy,  Q,C,^  in  reply. 

Williams,  J. — In  this  case  it  was  origin- 
ally intended  only  to  raise  certain  ques- 
tions appended,  and  had  I  merely  to 
answer  those  questions  as  they  originally 
stood,  my  answer  would  have  been  in 
favour  of  the  trustee.  Shortly,  the  facts 
are  that  the  bankrupt  became  tenant  to 
Lord  Hastings  at  300^.  a  year,  payable 
the  6th  of  April  and  the  11th  of  October, 
under  a  verbal  agreement.  On  the  30th 
of  September,  1892,  a  receiving  order  was 
made,  and  the  district  official  receiver  be- 
came trustee.  At  the  date  the  bankrupt 
filed  his  petition  he  was  under  notice  to 
quit,  which  expired  on  the  11th  of  Octo- 
ber, some  twelve  days  after  the  date  of 
the  receiving  order.  There  were  arrears 
of  rent  from  the  bankrupt  up  to  the  6th 
of  April,  1892,  of  650^.  On  the  7th  of 
October  the  arrangement  between  Lord 
Hastings  and  the  trustee  as  to  the  six 
months'  rent  accrued  due  prior  to  the 
order  of  adjudication,  set  out  in  paragraph  4 
of  the  case,  was  arrived  at.  Paragraph  8 
is  material,  and  sets  out  that  the  trustee, 
under  the  custom  of  the  country,  retained 
possession  of  such  of  the  bams  and  stack- 
yards as  were  necessary  for  storing,  thresh- 
ing, and  dressing  the  current  year's  crop. 
Then  comes  paragraph  9,  which  sets  forth 
the  valuation  of  stacks,  growing  roots, 
seeds,  manures,  tillages,  &c.,  which,  under 
the  custom  of  the  country,  the  outgoing 
tenant  is  bound  to  leave,  and  the  landlord 
bound  to  pay  for.  These  are  the  facts 
to  which  1  propose  to  direct  my  atten- 
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tion ;  the  contentions,  as  they  are  more 
or  less  captious,   I   should  like  to   read 
[here  the  learned  Judge  read  the  conten- 
tions,  set  out   aupray  both  on  behalf  of 
Lord  Hastings  and  of  the  trustee,  ver- 
batim].     As  to  Lord  Hastings's  first  con- 
tention, I  will  deal  with  it  at  once.     In 
my  view  it  cannot  be  supported.     As  I 
understand  T/te  Swansea  Bank  v.  Thomas 
(5),  the  Apportionment  Act,   1870,   not 
only  aftects  the  right  to  recover  rent  but 
the  liability  as  to  the  recovery  of  rent. 
So  Lord  Hastings's  only  right  being  to 
distrain  for  rent  accrued  due  since  the 
receiving  order,  it  is  limited  to  the  twelve 
days.     His  only  remedy  for  the  arrears 
of  any  rent  from  the  tenant  is  to  prove 
under  the  bankruptcy.     In  my  opinion 
his  second  contention  also  fails.     There 
can  be  no  set-off  of  the  amount  due  from 
him  upon  the  valuation  on  the  authority 
of  AUoway  v.  Le  Steere  (2).     Then  come 
the  contentions  on  the  part  of  the  trustee. 
The  first  Ls  well  founded   in   law ;   the 
second   and   third    are,   in    my   opinion, 
right ;  and  the  .fourth,  that  the  trustee  is 
only  liable  for  the  half-year's  rent  under 
the  undertaking,  and  for  the  twelve  days 
under  his  own  occupation,  is  also  right. 
Therefore  to  question  (a)  Was  Lord  Has- 
tings entitled   to  set  off  as  against  the 
sum  of  27 IZ.  155.  rent  accrued  due  prior 
to  the  order  of  adjudication  1  my  answer 
is.  No.     (6)  Was  Lord  Hastings  entitled 
after  the  11th  of  October  to  levy  distress 
or  recover  from  the  trustee  under  his  per- 
sonal liability  rent  which  accrued  due  prior 
or  subsequent  to  the  order  of  adjudication  ? 
My  answer  is  that  he  is  not  entitled  to 
recover  rent  accrued  prior  to  adjudication 
either  by  distress  or   from  the  trustee. 
But  he  is  entitled  to  recover  the  twelve 
days*  rent  accrued  since  the  adjudication 
either  by  distress  or  action.     As  to  ques- 
tion (c),  so  far  as  it  is  raised  by  the  case, 
my  answer  is  that  the  trustee  is  not  liable 
to  pay  or  allow  other  sums  than  the  half- 
year's  rent  and  a  proportionate  part  in 
respect  of  the  twelve  days. 

So  far  as  to  the  questions  as  they  were 
originally  raised  in  the  case;  but  when 
it  first  came  on  for  argument  a  further 
question  arose,  which  was  not,  or  at  any 
rate  was  insufficiently,  stated  in  the  case 
as  originally  drawn.   It  was  this,  whether 


under  the  custom  of  the  country  which 
prevails  in   the  county  of    Norfolk  the 
amount  payable  by  Lord  Hastings  to  the 
trustee,  as  outgoing  tenant,   was  to  be 
27 IZ.  15^.,  or  that  sum  less  rent  in  arrear. 
Of  course,  the  rent  in  arrear  largely  ex- 
ceeds the  271/.  15«.  valuation,  so  no  ques- 
tion arises  as  to  the  balance.     Now  this 
is  a  mere  question  of  fact,  which  I  have  to 
attack  as  a  jury,  and  though  I  agree  with 
Mr.  Heed  that  the  evidence  of  the  estate 
agents  and   valuers  produced   upon  the 
adjourned  arguments  of  the  case  was  not 
in  all  respects  entirely  to  the   point,  I 
have  come  to  the  conclusion  that,  accord- 
ing to  the  custom  of  the  county  of  Norfolk, 
the  amount  payable  by  the  landlord  to  the 
outgoing  tenant  is    not    the    estimated 
amount  put  by  the  valuers    upon   the 
valuation  of  growing  crops,  tillages,  <kc., 
but    that    amount   excluding  arrears  of 
rent.     I  cannot  help  thinking  that  this 
is  the  proper  conclusion  to  be  drawn  from 
the  evidence.     In  fiact,  the  custom,  in  my 
opinion,  is  largely  in  fJEivour  of  the  tenant. 
It  enables  landlords  not  to  insist  on  the 
immediate  payment  to  them  of  the  amount 
of  the  valuation,  which  they  have  had  to 
pay  to  the  outgoing  tenant,  by  the  in- 
coming tenant.     They  can  rely  on  the 
arrears  of  rent  as  a  security  against  the 
valuation.    The  witnesses  who  were  called 
said  they  had  never  known  instances  of 
tenant-right  dealt  with  either  by  the  out- 
going or  the    incoming  tenant   to  raise 
money.     If  this  be  true,  it  goes  far  to 
shew  that    according  to  the   custom  of 
Norfolk  the  landlord  has  a  right  to  de- 
duct from  the  outgoing  tenant's  rent  in 
arrear  the  valuation  due  to  him  as  out- 
going tenant.     This  being  so,  it  can  well 
be  understood  that  the  right  of  the  out- 
going tenant  to  the  amount  of  the  valua- 
tion to  be  paid  him  by  his  landlord  could 
never  be  treated  as  a  security  upon  which 
he  could  raise  money.     It  could  be  no 
security,  because  he  might  be  in  arrear 
with  the  rent  to  be  paid  under  his  lease. 
Again,  to  take  the  case  of  an  incoming 
tenant:  if  be  had  immediately  to  repay 
to  the  landlord  the  valuation  the  latter 
had  had  to  pay  to  the  outgoing  tenant,  it 
is  inconceivable  that  he  would  not  raise 
the  money  at  the  local  bank   upon  the 
security  of  the  growing  roots,  manure,  Ac; 
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\>\xt  the  evidence  shews  that  this  is  not 
-the  practice.  I  mention  this  because  I 
am  not  justified  in  arriving  at  the  conclu- 
sion I  do  without  testing  the  custom  as 
far  as  I  can.  On  the  whole,  therefore,  I 
am  of  opinion  that  the  proper  conclusion 
to  be  arrived  at  is  that  Lord  Hastings  is 
not  liable  to  pay  the  27 U.  15*.  valuation  to 
the  trustee,  but  that  he  is  entitled  to  set 
it  off  figainst  the  whole  balance  of  the 
arrears,  and  that,  consequently,  his  proof 
against  the  bankrupt's  estate  for  arrears 
will  be  diminished  by  the  amount  of 
271 Z.  15*.  To  this  extent  Lord  Hastings 
must  be  successful;  but  the  trustee  is 
entitled  to  the  costs. 
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Solicitora— Maples,  Teesdale  &  Co.,  agents  for 
Watson  &  Digby,  Fakenham,  for  Lord 
Hastings ;  Tarry  &  Sherlock,  agents  for 
E.  E.  Blyth,  Norwich,  for  trustee. 


[IN  THE   COURT   OF  APPEAL.] 
1893.     ) 

April  21.  >  GUERET  V.   AUDOUY.* 

May  17.  3 

Arbitration — Reference  to  Arbitrator  of 
DispiUea  under  Agreement — Power  to  Ar- 
bitrator to  determine  True  Construction  of 
Agreement — Effect  of  Award — Estoppel — 
Award  Conclusive  Evidence  in  an  Action — 
Subsequent  Action  for  Breach  of  Agreement 
— Bes  judicata — Damages. 

Where  the  parties  to  a  contract  have  re- 
ferred the  question  of  its  construction  to  an 
arbitrator,  his  award  is  conclusive  evidence 
as  to  the  construction  in  a  subsequent  action 
brought  for  other  breaches  of  the  same  con- 
tract. 

The  plaintiff  and  Vie  defendant  entered 
into  an  agreement  as  to  t?ie  supply  of  col- 
liery screenings  by  the  plaintiff  to  the  de- 
fendant. Disputes  having  arisen,  they  were 
referred  to  arbitration,  tlie  submission  pro- 
viding that  the  arbitrator  should  have  power 
to  determine  what  was  the  true  construction 
of  the  agreement,  and  also  what  course  shoidd 

*  Coram  Lord  Esher,  M.R.,  Lopes,  L.J.,  and 
Smith,  L.J. 

Vol.  62.— Q.B. 


in  the  future  be  adopted  by  the  parties  so  os 
to  coniply  with  its  terms.  By  his  award  the 
arbitrator  found  that  the  defendant  was 
bound  to  keep  his  works  going  to  receive  the 
colliery  screenings^  and  furtJier  awarded 
damages  to  each  party  in  respect  of  certain 
breaches  of  the  agreement,  and  found  that  tJie 
disputes  referred  had  arisen  through  the 
wrongful  refusal  by  the  defendant  to  keep 
his  works  regularly  going  during  the  con- 
tinuance of  the  agreement.  Subsequently 
the  plaintiff  brought  an  action  against  the 
defendant  for  refusing  to  keep  his  works 
going  and  refusing  to  receive  the  screen- 
ings : — Held,  that  tlie  finding  of  the  arbi- 
trator as  to  tlie  construction  of  the  agree- 
ment was  conclusive  evidence  against  the 
defendant  in  the  action.  Held  also,  that 
the  arbitration  and  award  were  no  bar  to 
the  mxiintenance  of  the  action,  as  there  had 
been  no  renunciation  by  the  defendant  of 
the  agreement,  treated  as  such  by  tlie  plain- 
tiff, entitling  the  arbitrator  to  assess  dam- 
ages upon  the  footing  that  the  agreement 
had  been  rescinded, 

Semble,  per  Smith,  L.  J. : — The  arbi- 
trator was  right  in  finding  iJiat  the  defen- 
dant was  bound  to  keep  his  works  going. 

Appeal  by  the  defendant  from  a  judg- 
ment of  Lawrance,  J. 

The  action  was  brought  to  recover 
damages  for  the  breach  of  an  agreement 
dated  the  23rd  of  February,  1886,  by 
which  the  plaintiff  agreed  to  supply  the 
defendant  with  as  much  colliery  screenings 
as  he  might  require  for  his  works,  and 
the  defendant  contracted  with  the  plaintiff 
to  manufacture  therefrom  "  duff  coal " 
and  "nuts,"  and  to  re-sell  the  same  to 
the  plaintiff  at  prices  therein  named,  and 
the  plaintiff  agreed  to  purchase  all  the 
duff  coal  from  the  defendant's  works.  It 
was  provided  that  the  agreement  should 
continue  for  six  years  from  the  1st  of 
January,  1886,  and  that  after  that  period 
it  might  be  rescinded  by  either  party 
giving  the  other  twelve  months'  notice  in 
writing. 

Disputes  having  arisen  under  the  agree- 
ment, they  were,  on  the  16th  of  April, 
1887,  referred  to  arbitration. 

The  submission,  after  reciting  the  agree- 
ment of  the  23rd  of  February,  1886,  pro- 
4  H 
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ceeded  :  "  And  whereas  differences  and 
disputes  have  arisen  between  the  persons 
parties  hereto  touching  the  interpretation 
of  the  said  agreement,  and  also  touching 
alleged  breaches  of  the  said  agreement 
and  claims  for  damages  arising  in  conse- 
quence of  such  breaches.  Now  it  is  hereby 
agreed  between  the  persons  parties  hereto, 
with  the  view  to  terminate  such  differ- 
ences and  disputes,  that  such  disputes  shall 
be,  and  they  are  hereby,  referred  to  the 
arbitrament  and  determination  of  Mr. 
John  P.  Ingledew,  of  Cardiff,  soHcitor,  who 
shall  have  power  to  award  and  determine 
what  is  the  true  construction  and  inter- 
pretation of  the  said  recited  agreement, 
so  far  as  such  construction  and  interpre- 
tation is  in  difference  between  the  parties, 
and  also  to  award  and  determine  whether 
either  and  which  of  the  said  parties  has 
committed  any  and  what  breaches  of  the 
said  agreement,  and  also  to  award  and 
determine  whether  any  and  what  sum  for 
damages  shall  be  paid  by  either  and 
which  of  the  said  parties  hereto  to  the 
other,  and  also  to  award  and  determine 
what  course  shall  in  the  future  be  adopted 
by  either  or  both  of  the  said  parties  so  as 
to  comply  with  and  fVdfil  the  terms  of  the 
said  agreement  as  interpreted  by  the  said 
arbitrator." 

On  the  18th  of  September,  1889,  the 
arbitrator  made  his  award,  by  which  he 
found  that  both  the  plaintiff  and  the  de- 
fendant had  committed  breaches  of  the 
agreement.  He  awarded  damages  to  each 
in  respect  of  such  breaches,  and  directed 
that  the  difference,  amounting  to  107Z., 
should  be  paid  by  the  plaintiff  to  the  de- 
fendant. 

Paragraph  6  of  the  award  provided  that 
"  the  differences  and  disputes  referred  to 
in  the  said  recited  agreement  of  the  16th 
of  April,  1887,  having  arisen  through  the 
wrongful  refusal  by  the  said  Charles  Au- 
douy  to  keep  his  said  works  regularly 
going  and  in  full  work  during  the  con- 
tinuance of  the  said  agreement  of  the 
23rd  of  February,  1886,"  the  defendant 
should  pay  the  costs  of  the  agreement  and 
of  the  reference  and  award. 

The  material  parts  of  the  correspondence 
which  took  place  between  the  parties  are 
set  out  in  the  judgment  of  Smith,  L.J. 


The  statement  of  claim  alleged  that  the 
defendant  had  wrongfully  made  default  in 
keeping  his  works  going  and  in  full  work, 
and  had  refused  to  receive  the  colliery 
screenings  from  the  plaintiff  or  to  supply 
the  plaintiff  with  either  duff  coal  or  nuts. 

The  defendant,  in  his  statement  of  de- 
fence, denied  that  the  closing  of  his  works 
by  the  defendant  was  a  breach  of  the 
contract,  and  further  alleged  that  the 
causes  of  action  set  forth  in  the  statement 
of  claim  were  the  same  as  those  which 
were  referred  to  arbitration  and  were 
adjudicated  upon  by  the  arbitrator,  and 
pleaded  the  arbitration  and  the  adjudica- 
tion and  award  in  bar  of  the  action. 

The  action  came  on  for  hearing  before 
Lawrance,  J.,  without  a  jury,  at  the 
Glamorganshire  Assizes,  but  was  ad- 
journed for  further  consideration.  The 
learned  Judge  subsequently  gave  judg- 
ment for  the  plaintiff  for  such  damages  as 
might  be  found  by  an  arbitrator. 

The  defendant  appealed. 

Witty  Q.C,  and  Montagtie  LiLsh,  for  the 
appellant. — First,  there  has  been  no 
breach  of  the  contract.  The  defendant 
was  under  no  obUgation  to  keep  his  works 
going  in  order  to  receive  and  deal  with 
the  colliery  screenings.  The  contract 
contains  no  stipulation  to  that  effect — 
Hamlyn  v.  Wood  (1).  The  finding  of  the 
arbitrator  to  the  contrary  is  not  binding 
on  the  Court  in  this  action.  In  Newxil 
V.  EUiot  (2)  an  arbitrator's  decision 
that  certain  letters  patent  were  not  void 
was  held  not  to  operate  as  an  estoppel 
in  a  subsequent  action  for  infringing  the 
patent;  see  also  Hobha  v.  Henning  (3), 
where  it  was  held  that  the  sentence  of  a 
foreign  Court  of  Admiralty  condemning  a 
ship  and  goods  as  lawful  prize  was  not 
conclusive  in  the  Courts  of  this  countiy 
as  to  the  ground  of  condemnation,  unless 
stated  upon  the  fiace  of  it  without  ambi- 
guity. The  parties  agreed  to  take  the 
decision  of  the  arbitrator  only  for  the 
purposes  of  that  arbitration,  not  to  be 

(1)  60  Law  J.  Rep.  Q.B.  734;  Law  Eep 
[1891]  2  Q.B.  488. 

(2)  1  H.  ic  C.  797 ;  32  Law  J,  Rep.  Exch.  120. 

(3)  17  Com.  B.  Rep.  N.S.  791,  826;  34  Law 
J.  Rep.  C.P.  117. 
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bound  by  it  for  the  purpose  of  this  or 
other  actions.  Secondly,  the  dispute 
which  was  i*eferred  to  arbitration  was  as 
to  the  stoppage  of  the  works,  and  the 
plaintiff"  ought  to  have  asked  for  all  the 
damages  to  which  he  alleged  he  was  en- 
titled in  respect  of  that  stoppage.  Every- 
thing in  dispute  between  the  parties  was 
referred,  and  the  arbitrator  could  have 
assessed  damages  in  respect  of  everything. 
Smith  V.  Johnson  (4)  and  Dunn  v.  Murray 
(5)  shew  that  where  all  matters  in  dispute 
are  referred  the  Court  will  not  allow  an 
action  to  be  brought  afterwards  in  respect 
of  matters  which  might  have  been,  but 
which  were  not,  brought  before  the  arbi- 
trator. The  arbitrator  was  never  asked 
at  the  hearing  to  give  any  instructions  as 
to  the  future  conduct  of  the  defendant  with 
regard  to  keeping  his  works  open.  The 
submission  itself  contains  clauses  which 
preclude  any  action  being  brought.  The 
plaintiff*  knew  that  one  of  the  matters  in 
dispute  related  to  the  stoppage  of  the 
works,  and  he  could  have  had  damages 
assessed  for  the  breach  of  contract  in  stop- 
ping them. 

Moulton,  Q.C.  (with  him  Abel  Thom<M, 
Q.Cf  and  Foa)y  for  the  respondent. — The 
contract  between  the  parties  is  really  im- 
material ;  the  question  turns  upon  the  sub- 
mission to  arbitration.  That  submission 
deals  with  two  matters  :  first,  the  breaches 
of  an  existing  and  living  contract;  and,  se- 
condly, the  interpretation  of  the  contract 
with  regard  to  the  future  conduct  of  the 
parties.  The  parties  to  the  submission  must 
have  asked  the  arbitrator  to  construe  the 
contract  for  the  purposes  of  the  future, 
because  it  contains  specific  words  relating 
to  their  future  conduct — namely,  "  also  to 
award  what  course  in  the  future,  &c.*' 
The  finding  of  the  arbitrator  as  to  what 
breaches  had  at  that  time  been  committed 
is  final  and  conclusive,  and  nothing  beyond 
the  damages  actually  incurred  could  be 
recovered.  The  fact  of  the  plaintifi^s  sub- 
mitting a  dispute  to  arbitration  does  not 
operate  as  a  repudiation  of  the  contract. 
There  must  be  an  indication  of  an  inten- 
tion no  longer  to  be  bound  by  the  obliga- 
tions created  by  the   contract,  and  the 

(4)  15  East.  213. 

(5)  9  B.  &  C.  780. 
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notice  of  such  intention  must  be  ac- 
cepted by  the  injured  party.  A  mere 
dispute  as  to  the  meaning  of  a  contract 
which  one  party  intends  to  perform  does 
not  entitle  the  other  party  to  treat  it  as 
repudiated. 
[Lopes,  L.  J.,  referred  to  Frost  v.  Knight 

(6)-] 

A  breach  of  a  contract  cannot  amount 

to  a  renunciation  if  the  party  committing 
the  breach  shews  a  willingness  to  perform 
the  contract.     There  must  be  a  renuncia- 
tion, as  well  as  a  breach  of  contract. 
WiU,  Q.C,  replied. 

Cur,  adv.  vvU, 

May  17. — The  following  judgments 
were  delivered : 

Lopes,  L.J. — Mr.  Justice  Lawrance 
thought  this  action  maintainable.  I  think 
he  was  right.  I  will  shortly  state  why  I 
entertain  that  opinion. 

On  the  16th  of  April,  1887,  the  parties 
to  this  action  agreed  to  submit  all  differ- 
ences and  disputes  which  then  existed 
between  them  to  arbitration.  The  material 
and  governing  question  is,  What  was  the 
dispute  on  that  day  1  It  is  said  by  the 
defendant  that  he  had  then  refused  to 
fulfil  his  contract,  and  that  the  plaintiff 
had  acted  on  such  refusal  and  rescinded 
the  contract.  It  is  said  by  the  plaintiff 
that  the  defendant  never  refused  to  fulfil 
his  contract,  but  took  a  different  view  of 
the  construction  and  meaning  of  the  con- 
tract, and  sought  to  recover  damages  for 
alleged  breaches  of  it.  In  the  first  case 
the  arbitrator  would  and  must  have 
assessed  damages  once  and  for  all,  and  the 
present  action  would  not  be  maintainable. 
The  defendant  would  have  been  in  peril  for 
the  very  damages  which  the  plaintiff  is  now 
seeking  to  recover;  and,  although  not 
awarded  by  the  arbitrator,  such  damages 
would  be  irrecoverable  in  any  other  action. 
The  material  question  is,  therefore.  What 
was  in  dispute  on  the  16th  of  April,  1887  % 

To  establish  the  case  which  he  now  sets 
up,  the  defendant  must  have  proved  before 
the  arbitrator  a  renunciation  by  him  of 
the  contract  before  the  16th  of  April, 
1887,  and  a  renunciation  acted  on  and 

(6)  41  Law  J.  Rep.  Exch.  78. 
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triBated  as  such  by  the  plaintiff.  The  law 
on  this  subject  is  well  laid  down  in  John- 
atone  V.  MiMing  (7),  and  I  will  refer  to 
Lord  Esher's  judgment  in  that  case.  He 
says  (at  page  467),  after  referring  to 
Hochater  v.  De  la  Tour  (8)  :  "  In  those 
cases  the  doctrine  relied  on  has  been 
expressed  in  various  terms,  more  or  less 
accurately;  but  I  think  that  in  all  of 
them  the  effect  of  the  language  used,  with 
regard  to  the  doctrine  of  anticipatory 
breach  of  contract,  is  that  a  renunciation 
of  a  contract,  or,  in  other  words,  a  total 
refusal  to  perform  it  by  one  party  before 
the  time  for  performance  arrives,  does  not, 
by  itself,  amount  to  a  breach  of  contract, 
but  may  be  so  acted  upon  and  adopted  by 
the  other  party  as  a  rescission  of  the  con- 
tract as  to  give  an  immediate  right  of 
action.  When  one  party  assumes  to  i*e- 
nounce  the  contract — that  is,  by  anticipa- 
tion refuses  to  perform  it — he  thereby,  so 
far  as  he  is  concerned,  declares  his  inten- 
tion then  and  there  to  rescind  the  con- 
tract. Such  a  renunciation  does  not,  of 
course,  amount  to  a  rescission  of  the  con- 
ti'act,  because  one  party  to  a  contract 
cannot  by  himself  rescind  it ;  but  by 
wrongfully  making  such  a  renunciation 
of  the  contract  he  entitles  the  other  party, 
if  he  pleases,  to  agree  to  the  contract 
being  put  an  end  to,  subject  to  the  re- 
tention by  him  of  his  right  to  bring  an 
action  in  respect  of  such  wrongful  rescis- 
sion. The  other  party  may  adopt  such 
renunciation  of  the  contract  by  so  acting 
upon  it  as  in  effect  to  declare  that  he,  too, 
treats  the  contract  as  at  an  end,  except 
for  the  purpose  of  bringing  an  action  upon 
it  for  the  damages  sustained  by  him 
in  consequence  of  such  renunciation.  He 
cannot,  however,  himself  proceed  with  the 
contract  on  the  footing  that  it  still  exists 
for  other  purposes,  and  also  treat  such 
renunciation  as  an  immediate  breach." 
The  same  doctrine  is  laid  down  both  by 
Lord  Justice  Cotton  and  by  Lord  Justice 
Bowen,  and  from  those  cases  it  seems 
clear  to  me  that  the  defendant  in  this 
case  would  have  to  prove,  not  only  a  re- 
nunciation by  him  of  the  contract  before 

(7)  65   Law  J.    Rep.   Q.B.  162;   Law    Rep. 
16  Q.B.  D.  460. 

(8)  2  E.  &  B.  678 ;  22  Law  J.  Rep.  Q.B.  466. 


April,  1887,  but  also  that  it  was  acted 
upon  and  treated  as  such  by  the  plaintiff. 
Now,  that  being  the  law,  it  appears  to 
me  that  there  was  no  evidence  before  the 
arbitrator  of  any  such  renunciation  as 
would  be  requisite,  nor  of  any  renuncia- 
tion acted  upon  and  treated  as  such  by 
the  plaintiff.     Indeed,  the  evidence  is  all 
the  other  way.     Every  document  in  the 
case  is  against  such  a  contention.     When 
the  submission  to  arbitration  is  looked  at, 
it  is  clear  to  my  mind  that  the  question  of 
such  a  renunciation  of  the  contract  was 
never  contemplated  by  the  parties,  and 
was  not  then  a  matter  in  dispute.    With- 
out referring  to    other    documents  and 
other  evidence,  I  am  satisfied  to  rest  my 
judgment  on  the  first  two  paragraphs  of 
the  submission.     The  first  paragraph  is : 
"  Whereas  on  the  23rd  of  February,  1886, 
the  persons  parties  hereto  entered  into  an 
agreement  in  writing  relative  to  the  sale 
and  purchase  of   small   coal    and  other 
matters,    and    whereas    differences    and 
disputes  have  arisen  between  the  persons 
parties  hereto  touching" — what? — "the 
interpretation  of  the  said  agreement,  and 
also  touching  alleged  breaches  of  the  said 
agreement,"  dealing  with   them  as  then 
existing  breaches,   "  and  claims  for  dam- 
ages   arising     in    consequence    of   such 
breaches."      I   say  there   it  is  perfectly 
clear   that  the  parties  did,   when    they 
submitted  their  dispute    to  arbitration, 
contemplate  and  deal  with  the  agreement 
as  a  then  existing  thing.     But  the  next 
paragraph  is  :  "  Now  it  is  hei'eby  agreed 
between  the  persons  parties  hereto,  with 
the  view  to  terminate  such  differences  and 
disputes,  that  such  disputes  shall  be,  and 
they  are  hereby,  referred  to  the  arbitra- 
ment and  determination  of  Mr.  John  P. 
Ingledew,  of  Cardiff,  solicitor,  who  shall 
have  power  to  award  and  determine  what 
is  the  true  construction  and  interpreta- 
tion of  the  said  recited  agreement,  so  far 
as  such  construction  and  interpretation  is 
in  difference  between  the  parties,  and  also 
to  award  and  determine  whether  either 
and  which  of  the  said  parties  has  com- 
mitted   any  and   what   breaches  of  the 
said  agreement,  and  also  to  award  and 
determine  whether    any  and  what  sum 
for  damages  shall  be  paid  by  either  and 
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'which  of  the  said  parties  hereto  to  the 
other,  and  also  to  award  and  determine 
i^hat  coui*se  shall  in  the  future  be  adopted 
"by  either  or  both  of  the  said  parties  so  as 
'to  comply  with  and  fulfil  the  terms  of  the 
said  agreement  as  interpreted  by  the  said 
arbitrator."  Now  the  terms  of  the  sub- 
mission being  such  as  I  have  just  read,  is 
it  possible  to  say  that  at  that  time  the 
question  as  to  whether  the  contract  had 
been  repudiated  by  the  defendant,  and 
whether  that  repudiation  had  been  acted 
upon  by  the  plaintiff,  Avas  a  matter  in  dis- 
pute? The  arbitrator,  in  my  opinion, 
could  not  have  assessed  damages  as  for 
a  total  breach  of  the  contract ;  he  could 
not  have  assessed  damages  for  the  wrong- 
ful renunciation  of  the  contract  when  the 
matter  was  before  him.  If  that  was  the 
case  the  pjaintiff  is  now,  therefore,  entitled 
to  maintain  this  action  for  damages,  which 
the  arbitrator  could  not  have  given  him 
under  that  submission. 

One  other  point  was  made  with  regard 
to  what  the  construction  of  the  agreement 
was,  and  with  regard  to  that  point  I 
think  the  finding  of  the  arbitrator  is  con- 
clusive evidence  against  the  defendant  in 
this  action.  The  result,  therefore,  is  that 
this  appeal  fails,  and  must  be  dismissed 
with  costs. 

Smith,  L.J. — By  an  agreement  dated 
the  23rd  of  February,  1886,  the  plaintiff 
contracted  with  the  defendant  that  he 
would  sell  to  the  defendant  as  much 
colliery  screenings  as  he  might  require  to 
keep  his  works  at  full  work,  and  the  de- 
fendant contracted  with  the  plaintiff  to 
manufacture  thereout  certain  products 
called  "  duff  coal "  and  "  nuts,"  and  to  re- 
sell the  same  to  the  plaintiff  and  others 
upon  the  conditions  and  at  the  prices 
therein  named,  and  it  was  agreed  that  the 
agreement  should  continue  for  six  years 
certain,  commencing  from  the  1st  of 
January,  1886,  and  after  that  period 
might  be  rescinded  by  either  party  giving 
the  other  twelve  months*  notice  in  writing 
to  that  effect. 

Disputes  soon  arose  between  the  parties, 
each  complaining  that  the  other  had  failed 
to  perform  the  conditions  imposed  upon 
him  by  the  agreement.     On  the  16th  of 
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April,  1887,  they  agreed  that  these  dis- 
putes should  be  referred  to  arbitration, 
which  was  accordingly  done.  The  ques- 
tion which  now  arises  is  whether  the  de- 
fendant before  that  date  had  announced 
his  intention  not  to  fulfil  his  contract  in 
such  a  way  as  to  authorise  the  plaintiff  to 
take  him  at  his  word  and  rescind  the  con- 
tract, and  that  the  plaintiff  did  so. 

It  is  clear  that,  if  this  be  so,  the  plain- 
tilTs  damages  under  the  contract  of  the 
23rd  of  February,  1886,  not  only  might 
but  must  have  been  assessed  once  and  for 
all  by  the  arbitrator  as  decided  by  Lord 
Ellenborough  and  the  Court  of  King's 
Bench  in  Smith  v.  Johnson  (4),  and  by 
Lord  Tenterden  and  the  King's  Bench  in 
Dunn  V.  Murray  (5),  and  consequently 
the  present  action  brought  by  the  plain- 
tiff for  damages  accruing  for  breach  of 
contract  after  that  date  cannot  now  be 
maintained. 

The  question  as  to  what  is  an  announce- 
ment by  a  defendant  that  he  will  not 
fulfil  a  contract  so  as  to  entitle  a  plaintiff 
to  treat  the  contract  as  at  an  end,  and  at 
once  sue  for  all  damages  recoverable  there- 
under, has  been  stated  in  different  ways. 
Thus  in  The' Danube  Railway  Company  v. 
Xenoa  (9),  Mr.  Justice  Williams  lays  down 
the  rule  as  follows  :  "  If  before  the  time 
for  the  performance  of  a  contract  arrives, 
one  of  the  parties  thereto  not  merely 
asserts  that  he  cannot,  or  will  not,  perform 
it,  but  expressly  repudiates  and  renounces 
it,  the  party  to  whom  the  promise  is  made 
may  treat  that  as  a  breach  of  the  contract, 
at  his  option."  Mr.  Justice  Cresswell,  in 
Avery  v.  Bowden  (10),  states  that  a  renun- 
ciation of  the  contract  by  the  defendant 
will  not  constitute  a  cause  of  action,  if 
the  plaintiff  continues  to  insist  upon  its 
being  performed. 

In  llochater  v.  De  la  Tour  (8),  the  de- 
claration alleged  that  the  defendant 
wrongfully  refused  to  perform  his  promise, 
and  absolved,  exonerated,  and  discharged 
the  plaintiff  from  the  performance  of  his 
agreement.  Lord  Campbell,  in  delivering 
the  unanimous  judgment  of  the  Court, 
put  it  that  the  defendant  may,  before  the 

(9)  11  Com.  B.  R«p.  N.S.  at  p.  178 ;  31  Law 
J.  Rep.  C.P.  84. 

(10)  6  E.  &B.  at  p.  975 ;  26  Law  J.  Rep.  Q.B.  3. 
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day  of  performance,  refuse  to  perform  the 
agreement  and  break  and  renounce  it  so 
as  to  enable  the  plaintiff  at  once  to  sue 
and  recover  all  damages  recoverable  under 
the  agreement,  although  the  date  for  its 
performance  had  not  then  arrived.  Chief 
Justice  Cockbum  in  Frost  v.  Knight 
(6),  in  delivering  his  judgment,  and  that 
of  Mr.  Justice  Montague  Smith,  Mr.  Jus- 
tice Keating,  and  Mr.  Justice  Lush  in  the 
Exchequer  Chamber,  describes  the  an- 
nouncement of  an  intention  not  to  fulfil 
a  contract  as  when  the  promiser  repu- 
diates the  contract,  and  declares  that  he 
will  no  longer  be  bound  by  it.  In  The 
Mersey  Steel  and  Iron  Company  v.  Naylor, 
Benson  dh  Co.  (11),  Lord  Sel borne  lays 
down  the  rule  as  follows :  "  You  must 
look  at  the  actual  circumstances  of  the 
case  in  order  to  see  whether  the  one  party 
to  the  contract  is  relieved  from  its  future 
performance  by  the  conduct  of  the  other ; 
you  must  examine  what  the  conduct  is,  so 
as  to  see  whether  it  amounts  to  a  renun- 
ciation, to  an  absolute  refusal  to  perform 
the  contract  such  as  would  amount  to  a 
rescission  if  he  had  the  power  to  rescind, 
and  whether  the  other  party  may  accept 
it  as  a  reason  for  not  performing  his  part." 
The  late  Mr.  Benjamin  in  his  work  on 
Sales  (2nd  ed.),  p.  454,  describes  what 
constitutes  a  complete  breach  so  as  to 
entitle  a  plaintiff  to  sue  at  once  and  re- 
cover all  damages  which  might  at  any 
time  arise  thereon.  He  says :  "  It  must 
be  a  distinct  and  unequivocal  absolute  re- 
fusal to  perform  the  promise,  and  must 
be  treated  and  acted  upon  as  such,  by  the 
party  to  whom  the  promise  was  made; 
for  if  he  afterwards  continue  to  urge  or 
demand  compliance  with  the  conti-act,  it 
is  plain  that  he  does  not  understand  it  to 
be  at  an  end."  I  do  not  refer  to  the  case 
of  Johnstone  v.  Milling  (7),  because  Lord 
Justice  Lopes  has  cited  it. 

Now,  applying  this  law  to  the  facts  of 
the  present  case,  how  do  matters  stand  1 
As  I  have  already  said,  cross-claims  were 
advanced  by  each  party  against  the  other, 
by  reason  of  alleged  non-performance  by 
them  of  their  respective  obligations.  On 
the  8th  and  11th  of  February,  1887,  the 

(U)  53  Law  J.  Rep.  Q.B.  497;  Law  Rep. 
9  App.  Cas.  434. 


defendant  wrote  to  the  plaintiff  as  follows  : 
"  Dear  Sir, — In  consequence  of  the  non- 
arrival  of  South  Dunraven  Colliery  smaU, 
and  no  release  for  duff  for  Roath  Basin, 
our  works  are  on  stop."  Then  again, 
"  Dear  Sirs, — We  have  not  been  able  to 
get  a  single  wagon  of  duff  out  from  our 
works  since  last  evening,  for  want  of  re- 
leasing orders.  Pleaso  get  same  at  opoe ; 
otherwise  we  shall  have  to  stop  work." 

On  the  11th  of  February,  1887,  the 
defendants  did  stop  their  works,  and  the 
parol  evidence  given  by  them  before  the 
arbitrator  as  to  why  they  did  so  is  as 
follows :  Mr.  Lusty,  the  defendant's  man- 
ager, stated,  "  I  told  him  " — ^that  is,  the 
plaintiff — "we  could  not  possibly  cairy 
on  the  contract,  and  that  the  contract 
could  not  be  carried  out  in  the  way  in 
which  he  was  doing  it,  and  the  end  of 
it  would  be  that  we  should  have  to  stop, 
and  the  letters  above-mentioned  were  then 
written.  On  the  11th  of  February,  1887, 
we  had  a  message  from  the  plaintiff  with 
reference  to  the  coal,  and  about  the  13th 
or  14th  of  February  I  replied,  and  told 
him  that  the  works  were  stopped,  and 
that  we  w^re  not  going  on  any  more  until 
the  question  in  dispute  had  come  to  some 
satisfeictory  termination. 

This  is  the  defendant's  evidence  of  the 
circumstances  under  which  the  works 
were  stopped,  and  it  seems  to  me  clear 
that  the  case  he  is  now  putting  forward 
is  not  the  case  he  made  before  the  arbi- 
trator, and,  in  fact,  is  not  the  truth.  The 
defendant  still  kept  his  works  stopped, 
and  on  the  16th  of  April,  1887,  he  sub- 
mitted to  arbitration  the  matters  in  dis- 
pute. The  submission,  so  far  as  material, 
was  as  follows  :  It  first  of  all  recites  the 
differences  that  had  arisen  between  the 
parties,  and  then  it  proceeds  [His  Lord- 
ship here  read  the  passage  set  out  in  the 
judgment  of  Lord  Justice  Lopes,  and  pro- 
ceeded :]  To  my  mind,  this  is  cogent,  if  not 
conclusive,  evidence  that  the  contract  at 
this  date  had  not  been  renounced. 

Pausing  here,  what  is  the  true  inference 
to  be  drawn  from  these  £ptcts1  It  is 
true  that  the  defendant  had  stopped  his 
works — but  why  1  Not,  as  it  appears  to 
me,  as  announcing  that  he  had  re- 
nounced  the  contract  and  would  never 
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thereafter  continue  to  perform  his  obli- 
gations under  it,  but  that  he  could  not 
possibly  continue  carrying  on  his  works 
if  the  plaintiff  carried  out  the  contract  as* 
he  was  doing,  and  that  until  the  ques- 
tions in  dispute  had  been  satisfeictorily 
terminated  he  was  not  going  on  any 
more.  This,  clearly,  is  not  a  distinct  and 
unequivocal  absolute  refusal  by  the  defen- 
dant to  carry  out  his  contract  so  as  to 
entitle  the  plaintiff  to  treat  the  contract 
as  at  an  end,  but,  on  the  contrary,  it 
treats  the  contract  as  still  binding. 

But  it  was  argued  for  the  defendant 
that  what  took  place  after  the  16th  of 
April,  1887,  shewed  that  he  had  renounced 
the  contract  prior  to  that  date.  It  is 
true  that  the  defendant  continued  to  keep 
his  works  stopped,  and  in  June,  1887,  he 
sold  them  to  a  company. 

After  the  11th  of  April,  1887,  the 
plaintiff  and  the  defendant  laid  before  the 
arbitrator  their  respective  cases,  the  plain- 
tiff asking  for  a  guarantee  that  the  defen- 
dant would  perform  his  contract  in  the 
future,  and  if  the  guarantee  was  not  ob- 
tained, asking  for  damages,  and  the  defen- 
dant treating  the  agreement  as  a  subsisting 
agreement,  and  in  no  way  suggesting  that 
he  had  renounced  it.  On  the  28th  of 
July,  1887,  the  defendant  wrote  thus  to 
the  arbitrator  :  "  With  reference  to  your 
suggestion  that  Messrs.  Gueret  and  our- 
selves should  agree  upon  an  amended  con- 
tract in  lieu  of  the  present  one,  we  think  it 
might  not  be  undesirable  if  you  would  inti- 
mate generally  upon  what  lines  you — now 
knowing  the  difficulties  of  the  existing  work- 
ing agreement  which  both  parties  are  bound 
to  encounter — would  suggest  as  the  basis 
for  such  proposed  new  contract.  Such  a 
declaration  from  you  would  possibly  greatly 
assist  in  bringing  about  what  you  have 
already  suggested  as  being  desirable." 
What  is  the  meaning  of  existing  working 
agreement?  It  is  a  remarkable  expres- 
sion for  a  man  to  use  who  now  asserts 
that  he  had  renounced  it  in  the  prior 
April.  But,  notwithstanding  all  that,  it 
is  now  said  that  the  case  which  the  arbi- 
trator stated  on  the  23rd  of  May,  1888, 
proves  what  the  defendant  is  now  insisting 
upon.  Paragraph  8  states  that  subse- 
quently (that  is,  to  the  delivery  of  the 


colliery  screenings  by  the  plaintiff  to  the 
defendant)  the  defendant  without  the  con- 
sent of  the  plaintiff  closed  his  works  and 
refused,  and  has  since  refused,  to  receive 
from  the  plaintiff  and  submit  to  the  pro- 
cess aforesaid  any  colliery  screenings  sup- 
plied to  him  by  the  plaintiff. 

When  the  arbitrator  stated  this  case, 
he  did  so  for  the  purpose  of  obtaining  a 
decision  of  the  Court  as  to  whether  the 
plaintiffs  or  the  defendant's  contention 
was  correct  as  to  the  true  construction 
of  the  agreement.  The  case  was  stated 
wholly  irrespective  of  the  point  now 
raised,  and  which  was  not  then  raised,  and 
consequently  the  facts  and  circumstances 
relating  to  the  stoppage  of  the  works 
were  not  set  forth. 

It  was  next  argued  for  the  defendant 
that  the  arbitrator  by  the  6th  paragraph 
of  his  award  of  the  18  th  of  September, 
1889,  shewed  that  the  de&ndant  had  re- 
nounced the  contract  prior  tiO  the  16th  of 
April,  1887.  I  must  say  I  cannot  follow 
that  argument.  The  arbitrator  was  de- 
ciding the  point  raised — namely,  that  the 
defendant  was  bound  to  keep  his  works 
going  and  in  full  work  during  the 
six  years  mentioned  in  the  agreement, 
and  he  finds  that  the  defendant  has 
wrongfully  not  done  so — that  is,  in 
breach  of  the  agreement — ^and  he  awards 
damages  down  to  the  date  of  the  sub- 
mission as  he  was  asked  to  do  by  the 
plaintiffs  solicitor.  This  is  no  statement 
that  the  defendant  prior  to  the  16th  of 
April,  1887,  had  renounced  the  contract, 
and  that  the  plaintiff  had  acted  upon  such 
renunciation,  and  there  is  no  evidence 
that  he  had. 

This  should  sufiice ;  but  assume  that  I 
am  wrong,  and  that  the  defendant  did 
renounce  the  agreement  prior  to  the  16  th 
of  April,  1887,  where  is  the  evidence  that 
the  plaintiff  ever  treated  what  the  defen- 
dant said  and  did  as  a  renunciation  by  him 
of  the  contract ;  for  to  establish  his  defence 
to  the  action,  the  defendant  must  prove 
this  also.  It  will  be  noticed  that  by  the 
terms  of  the  submission  to  arbitration  of 
the  16th  of  April,  1887,  it  is  expressly 
agreed  by  the  plaintiff  that  the  arbitrator 
shall  award  and  determine  what  course 
was  in  the  future  to  be  adopted  by  either 
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or  both  of  the  parties  so  as  to  comply 
with  and  fulfil  the  terms  of  the  agreement 
of  the  23rd  of  February,  1886.  There  is 
clear  evidence  of  the  plaintiff  continuing 
to  urge  compliance  with  the  contract  as 
might  be  decided  by  the  arbitrator.  What 
the  plaintiff  set  forth  in  his  case  before 
the  arbitrator,  in  my  opinion,  proves  the 
same  thing;  and  even  if  the  defendant  was 
correct  in  saying  that  he  had  absolutely 
renounced  the  contract  (which  I  am  clear 
he  is  not),  how  can  he  make  out  that  the 
plaintiff  treated  the  defendant's  acts  as  a 
renunciation  of  the  contract  and  acted 
upon  it  %     He  never  did. 

For  the  above  reasons,  in  my  judgment, 
the  defence  now  set  up  to  the  present 
action,  which  is  brought  for  breaches  of 
the  agreement  since  April  16th,  1877, 
fails.  The  defence  as  pleaded  is  that "  be- 
fore the  16th  of  April,  1887,  the  defen- 
dant closed  hi£f  works  and  wholly  refused 
to  receive  from  the  plaintiff  any  colliery 
screenings,  and  entirely  renounced  the 
contract  and  refused  to  be  bound  thereby." 
This  is  not  proved,  and  there  is  no  evi- 
dence that,  even  if  the  defendant  did  re- 
nounce the  contract  and  refuse  further 
"  to  be  bound  thereby,"  the  plaintiff  ever 
treated  it  or  acted  upon  it  as  a  renuncia- 
tion. The  evidence  is  to  the  contrary. 
After  the  award,  the  plaintiff  gave  the  de- 
fendant notice  that  he  was  prepared  to 
carry  out  the  agreement  of  the  23rd  of 
February,  1886,  pursuant  to  the  terms 
of  the  award  ;  but  this  the  defendant  ab- 
solutely refused,  and  hence  the  present 
action. 

In  my  opinion,  the  judgment  of  my 
brother  Lawrance  is  right  and  must  be 
affirmed,  and  the  present  action  is  main- 
tainable ;  and  even  if  the  finding  of  the 
arbitrator  were  incorrect  as  to  the  con- 
struction of  the  agreement,  which  I  think 
it  is  not,  such  finding  is  conclusive  evi- 
dence against  the  defendant  in  the  pre- 
sent action,  and  this  appeal  must  be  dis 
missed. 


Lord  Esheb,  M.R. — I  have  not  given 
any  elaborate  judgment  in  this  case  for 
two  reasons.  First  of  all,  as  to  the  law  of 
the  matter  I  have  expressed  my  view  of 
it  before,  and  I  cannot  alter  the  manner 
in  which  I  then  expressed  myselt  I  be- 
lieve the  law  to  be  perfectly  settled,  and 
that  there  is  no  dispute  about  it.  As  to 
the  application  of  the  law  to  the  facts  in 
this  case,  I  do  not  think  it  would  be  very 
useful  to  add  a  third  elaborate  examination 
of  the  facts  after  the  two  most  convincin^r 
views  which  have  just  been  expressed.  I 
entirely  agree. 

Appeal  dianissed. 


Solicitors— Botterell  &  Roche,  for  Vanghan 
k  Hornby,  Cardiff,  for  appellant ;  Downing, 
Holman  &  Co.,  for  Downing  &  Handcock, 
Cardiff,  for  respondent. 


1893.     ) 
June  12.  ) 


THE    QUEEN    V,    POWNALL 

OTHERS  (Justices), 


AND 


Licensing — Procedure — Licensing  Ses- 
sions— Twenty-one  Day^  Notice  of  Ap- 
plication for  a  New  Licence — General 
Annual  Licensing  Meeting  within  that 
Period — Notice  in  Time  for  Adjourned 
Meeting — Application  first  made  at  Ad- 
journed Meeting — Licensing  Acty  1828, 
9  Geo,  4.  c,  61,  s,  1 — Licensing  Act,  1872 
(35  d:  36  Vict.  c.  94),  s.  40— IFtn«  and 
Beer  House  Act,  1869  (32  <fe  33  Vict.  c.  27), 
S.7. 

[For  the  report  of  the  above  case,  see 
62  Law  J.  Rep.  M.C.  174.] 


SpottUmoode  J^  Co.  PrinterSt  New -street  Sqiiare^  London* 
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Action— cause  of.    See  Cause  op  Action. 

limitation  of.    See  Highway,  1. 

AdminiBtration— action  in  connty  court.    See 
County  Coubt,  7. 

Advertisement — promise  by :  wagering  contract. 
See  Gaming. 

Agreement— disputes    under.     See    Abbitra- 

TION. 

Anticipation— restraint  on.  See  Husband  and 
Wife. 

AppeaL    See  Abbitbation,  2,  3;  Pbacticb, 
1,  2 ;  Pbohibition. 

Apportionment.    See  Bankbuptcy,  6. 

Arbitration — award :  jurisdiction  to  remit :  dis- 
covery of  material  evidence  :  arbitration  act, 
1889  (52  4-  63  Vict.  c.  49),  s.  10]— The  Court 
has  jurisdiction,  under  section  10  of  the  Arbi- 
tration Act,  1889,  to  remit  an  award  to  arbi- 
trators for  reconsideration  where  material 
evidence  has  been  discovered  since  the  award : 
Semhlst  the  evidence  need  not  be  strictly  legal 
evidence;  it  is  sufficient  if  it  be  evidence 
which  might  properly  be  received  by,  and 
Vol.  62.— Q.B.  Index, 


might  fairly  affect  the  decision  of,  an  arbi- 
trator. In  re  Arbitration  between  Keighley, 
Maxsted  ^  Co.  and  Bryan  Durant  ^  Co, 
(App.),  105 
Burnard  v.  Wainwright  (1  L.  M.  &  P.  456;  19 
Law  J.  Rep.  Q.B.  423)  followed.    Ibid. 

2.  award  stated  inform  of  special  case: 

appeaZ] — An  appeal  lies  from  the  decision 
of  the  High  Court  where  an  arbitrator  has 
stated  his  award  as  a  Special  Case  for  the 
opinion  of  the  Court.  In  re  Arbitration 
between  Kirkleatham  Local  Board  and  Stock- 
ton and  Middlesbrough  Water  Board  (App.), 
180 

In  re  Knight  and  The  Tabernacle  Permanent 
Building  Society  {Ante^  p.  33;  Law  Hep. 
[1892]  2  Q.B.  613)  distinguished.    Ibid. 

3.  case  stated  by  order  of  court:  appeal 

from  decision  of  divisional  court :  juris- 
diction :  arbitration  act,  1889  (62  ^  53  Vict, 
c.  49),  s,  19:  judicatv/re  act,  1873  (36  4* 
37  Vict.  c.  66),  s.  19;  costs  of  stated  case: 
jurisdiction  of  divisional  court:  judicature 
act,  1890  (53  ^  64  Vtct.  c.  44).  *.  6]— No 
appeal  lies  to  the  Court  of  Appeal  in  respect 
of  an  opinion  of  a  Divisional  Court  given  on 
a  Case  stated  under  section  19  of  the  Arbitra- 
tion Act,  1889,  such  opinion  being  of  a  con- 
sultative character,  and  not  in  the  nature  of 
a  judgment  or  order  within  the  meaning  of 
section  19  of  the  Judicature  Act,  1873.   In  re 
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Arbitration  (oontinned) — 

Arbitration  between  John  Knight  and  The 
Tabemaole  PermaneJit  BuHding  Society 
(App.).  33 
When  a  Case  is  ordered  to  be  stated  under  sec- 
tion 19  of  the  Arbitration  Act,  1889,  for  the 
opinion  of  the  Conrt,  and  no  terms  as  to  costs 
are  imposed  at  the  time  when  such  order  is 
made,  the  Divisional  Court  have  no  power  to 
make  any  order  as  to  costs  when  they  sub- 
sequently give  their  opinion  on  the  Case  so 
stated ;  but  the  arbitrator  has  power  to  deal 
with  the  costs  of  the  Special  Case  as  incident 
to  his  award.    Ibid. 

4.   building    society :    dispute    between 

member  a/nd  eooiety  .*  arbitration  act,  1889,  s, 
19 ;  building  societies  act,  1874,  s,  36  ;  power 
qf  court  to  order  special  case:  rule  nisi: 
notice:  completion  of  the  award] — There  is  no 
inconsistency  between  the  Arbitration  Act, 
1889,  s.  19,  which  gives  the  Court  power  to 
direct  an  arbitrator  or  umpire  to  state  a 
Special  Case  for  the  opinion  of  the  Court  on 
any  question  of  law,  and  the  Building  Societies 
Act,  1874,  s.  36,  by  which  the  determination 
by  arbitrators  under  that  Act  is  to  be  final, 
unless  the  arbitrators  choose,  at  the  request 
of  either  of  the  parties,  to  state  a  Case  for 
the  opinion  of  the  Court.  The  Court,  there- 
fore, has  power  to  direct  an  arbitrator  under 
the  Building  Societies  Act  to  state  a  Special 
Case.  Tabernacle  Permanent  Building  Society 
V.  Knight  (H.L.),  50 

An  order  nisi  for  the  arbitrators  to  state  a 
Specisd  Case  was  made  on  the  same  day  as 
that  upon  which  the  award  was  completed. 
The  House  inferred  as  a  fact  that  the  order 
issued  before  the  completion  of  the  award, 
though  the  arbitrator  had  no  notice  of  the 
order  until  after  they  had  signed  the  award  : 
— Held,  that  the  jurisdiction  of  the  Court 
was  not  ousted  by  the  completion  of  the 
award.    Ibid. 

6,  jurisdiction  to  refer :  question  in  dis- 
pute: matter  of  account:  discretion:  arbi- 
tration act,  1889  (52  ^'  63  Vict,  c,  49),  s. 
X4  («)] — The  Court  has  jurisdiction  under 
section  14  {c)  of  the  Arbitration  Act,  1889 — 
which  is  not  merely  a  consolidation  Act,  but 
is  an  amending  Act — ^to  compulsorily  refer 
a  cause,  where  the  Court  can  see  that  part 
of  the  dispute  between  the  parties  is  sub- 
stantially a  matter  of  account.  Hurlbatt  v. 
Barnett  J^  Co.  (App.),  1 

6.  rrference  qf  action  for    trial  :   in- 

spection  of  property:  jurisdiction  of  re* 
feree:  jurisdiction  of  court  or  judge:  arbi- 
tration act,  1889  (62  ^  53  Vict.  c.  49),  ss.  14 
and  16,  sub-s.  1  .*  rules  of  the  supreme  court, 
1883,  order  XXXVI.  rule  60]— Where  an  . 
action  has  under  section  14  of  the  Arbitration 
Act,  1889,  been  referred  for  trial  to  a 
special  referee  or  arbitrator,  the  special  re- 
feree or  arbitrator  has  concurrent  jurisdiction 
with  the  Court  or  a  Judge  to  make  an  order 


for  inspection  of  property  the  subject  of  the 
action,  and,  as  a  general  rule,  the  application 
for  inspection  ought  to  be  made  to  him  in  the 
first  instance.  Macdlpine  Jh  Co.  v.  Calder  A- 
Co,  (App.),  607 

7.  —  reference  to  arbitrator  of  disputes  under 
agreement :  power  to  arbitrator  to  determine 
true  construction  of  agreement:  effect  qf 
award :  estoppel :  award  conclusive  evidence 
in  an  action :  subsequent  action  for  breach  of 
agreement :  res  judicata :  damages'] — Wher» 
the  parties  to  a  contract  have  referred  tiie 
question  of  its  construction  to  an  arbitrator^ 
his  award  is  conclusive  evidence  as  to  the 
construction  in  a  subsequent  action  brought 
for  other  breaches  of  the  same  contract. 
Queret  v.  Audouy  (App.),  633 

The  plaintiff  and  the  defendant  entered  into  an 
agreement  as  to  the  supply  of  colliery  screen- 
ings by  the  plaintiff  to  the  defendant.  Dis- 
putes having  arisen,  they  were  referred  to 
arbitration,  the  submission  providing  that 
the  arbitrator  should  have  power  to  deter- 
mine what  was  the  true  construction  of  the 
agreement,  and  also  what  course  should  in 
the  future  be  adopted  by  the  parties  so  as  to 
comply  with  its  terms.  By  his  award  the 
arbitrator  found  that  the  defendant  was 
bound  to  keep  his  works  going  to  receive 
the  colliery  screenings,  and  further  awarded 
damages  to  each  party  in  respect  of  certain 
breaches  of  the  agreement,  and  found  that 
the  disputes  referr^  had  arisen  through  the 
wrongful  refusal  by  the  defendant  to  keep 
his  works  regularly  going  during  the  con- 
tinuance of  the  agreement.  Subsequently 
the  plaintiff  brought  an  action  against  the 
defendant  for  refusing  to  keep  his  works 
going  and  refusing  to  receive  the  screenings : — 
Held,  that  the  finding  of  the  arbitrator  as  to 
the  construction  of  the  agreement  was  con- 
clusive evidence  against  the  defendant  in 
the  action.  Held  also,  that  the  arbitration 
and  award  were  no  bar  to  the  maintenance  of 
the  action,  as  there  had  been  no  renunciation 
by  the  defendant  of  the  agreement,  treated 
as  such  by  the  plaintiff,  entitling  the  arbi- 
trator to  assess  damages  upon  the  footing 
that  the  agreement  had  been  rescinded.  Ibid. 

8emble,per  Smith,  L.J. :— The  arbitrator  was 
right  in  finding  that  the  defendant  was  bound 
to  keep  his  works  going.    Ibid. 

8.  **  submission" :  agreement  in  writing  r 

counseVs  indorsements  on  briefs :  arbitration 
act,  1889  (52  ^  63  Viet.  c.  49),  ss.  5  and  27]— At 
the  trial  of  an  action  terms  were  agreed  upon 
by  both  sides,  inter  alia,  that  the  counter-claim 
be  referred  to  arbitration.  Counsel  on  either 
side  indorsed  and  signed  their  briefs  to  that 
effect : — Held,  that  these  indorsements  con- 
stituted a  submission  to  arbitration  within 
the  definition  contained  in  section  27  of  the 
Arbitration  Act,  1889.  Aithen  v.  Bachelor 
193 
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AtitBt—^udffment  summont :  eommittai  of  debtor: 
registered  IrUhjudgment :  judgments  extension 
act,  1868  (31  ^  82  Viet.  c.  64)»  ss.  1  and  i  : 
debtors  act,  1869  (82  ^  83  Vict.  e.  62.),  *.  6]— 
The  High  Gonrt  of  Justice  in  England  has  no 
jorisdiction  under  the  6th  section  of  the 
Debtors  Act,  1869,  to  commit  to  prison  a 
person  who  makes  default  in  payment  of  a 
sum  due  under  a  judgment  of  the  High  Court 
of  Justice  in  Ireland,  registered  in  England, 
ander  the  Judgments  Extension  Act,  1868. 
In  re  Watson ;  ex  parte  Johnston.  Johfuton 
V.  Watson  (App.),  86 

2. order  for  writ  of  attachment:  default  in 

undertaking  to  pay  money  contained  in  order 
for  sale  under  writ  offi.  fa. :  imprisonment  for 
debt:  absence  qf  proof  cf  means :  immunity 
from  imprisonment  under  debtors  aot^  1869 
(32  ^  33  Vict,  0.  62),  s.  4]— A  judgment 
creditor  made  default  in  an  undertaking 
contained  in  an  order  for  sale,  under  Order 
LYII.  rule  12,  of  goods  seized.  The  under- 
taking was  *<  to  make  good  any  deficiency  of 
sale  "  to  the  claimant  under  a  bill  of  sale : — 
Held^  that  under  section  4  of  the  Debtors 
Act,  1869  (32  &  33  Vict.  o.  62),  in  the  ab- 
sence of  proof  of  means  to  pay,  an  order 
could  not  be  made  for  a  writ  of  attachment. 
Btichley  v.  Crawford,  87 


8. privilege  from :  witness  returning  from 

court :  commitment  for  non'payment  of  rate : 
civil  process :  12  Vict.  c.  14.  ss.  2  and  3] — 
Commitment  for  non-payment  of  rates  where 
there  is  no  distress  recoverable,  under  the 
proYisions  of  12  Vict.  c.  14.  ss.  2  and  3,  and 
Schedule  D,  is  merely  a  dvil  process  for  en- 
forcing payment,  so  that  a  witness  in  a  suit 
returning  from  the  Court  in  which  such  suit 
has  been  heard  is  privileged  from  arrest  under 
an  order  for  such  commitment.  Hohem  v. 
Fowler  ;  expoHe  Hobem^  49 


Assault  —  interference   with    shooting. 
Highway,  4. 


See 


forcible  removal  from  railway  carriage. 

See  Railway  Coupaity,  3. 

Award— effect  of.    See  Abbitbation,  7. 

Bailiff— misconduct.    See  County  Coubt,  1. 

Banker— ^^ri^f  iai  bank  books:  bank  no  party 
to  action :  liability  of  banker  to  produce :  the 
banker^  books  evidence  aot^  1879  (42  Vict.  o. 
ll)]~In  an  action  for  libel  alleging  the 
financial  unsoundness  of  the  plaintiff's  posi- 
tion, the  defendants  pleaded  justification,  and 
took  out  a  summons  for  an  order  under  sec- 
tion 7  of  the  Bankers'  Books  Evidence  Act, 


1879,  to  inspect  and  take  copies  of  the  plain- 
tiff *s  banking  account  in  his  banker's  books. 
Both  Master  and  Judge  refused  to  grant  the 
order: — Held,  that  such  refusal  was  right. 
Bmm^tt  y.  Star  Newspaper  Co.,  77 
Section  6  of  the  Act  only  excuses  the  attend- 
ance of  a  banker  with  his  books  where  he 
has  complied  with  the  provisions  of  sections 
2  to  6.    Ibid. 

Bankmptoy — act  of  bankruptcy :  assignment  of 
property  of  debtor,  except  leaseholds,  to  trus- 
tees  for  benefit  of  creditors  :  declaration  of 
trusts  as  to  leaseholds :  bankruptcy  act, 
1883  (46  4'  47  Vict.  c.  62),  s.  4,  sub-s.  1  (a)]— 
A  debtor  assigned  by  deed  the  whole  of  his 
real  and  personal  property,  except  leaseholds, 
to  trustees  for  the  benefit  of  his  creditors. 
The  deed  contained  a  proviso  that  the  debtor 
should  stand  possessed  of  the  leaseholds  in 
trust  to  convey  and  assure  the  same  as  the 
trustees  should  from  time  to  time  direct. 
The  value  of  the  whole  of  the  debtor's  estate 
was  estimated  at  3,126Z.,  and  of  the  leaseholds 
at  900Z. : — Held  (by  Lindlby,  L.J.,  and 
LOPBS,  L.J. ;  LOBD  ESHBB,  M.B.,  dissenting), 
that  the  deed  was  a  conveyance  or  assign- 
ment of  the  debtor's  property  within  the 
meaning  of  section  4,  sub-section  1  (a)  of  the 
Bankruptcy  Act,  1883,  and  that  its  execution 
was  an  act  of  bankruptcy  within  the  meaning 
of  the  section.  In  re  Hughes;  ex  parte 
Hughes  (App.),  368 

In  re  Spachnan ;  ex  parte  Foley  (59  Law  J. 
Bep.  Q.B.  306)  discussed  and  explained.  Ibid. 

2.  act  of  bankruptcy :  notice  that  debtor 

is  about  to  suspend  payment  of  debts :  letter 
written  to  creditor  "  Toithovt  prejudice  "  .•  ad- 
missibility in  evidence :  bankruptcy  act^  1883 
(46  ^  47  Vict.  c.  62),  s.  4,  sub-s.  1  (A)]— A 
letter  written  by  a  debtor  to  one  of  his  credi- 
tors stating,  in  effect,  that  he  is  compelled  to 
suspend  payment  of  his  debts,  although  it  is 
headed  **  without  prejudice,"  may  nevertheless 
be  received  in  evidence  to  prove  the  act  of 
bankruptcy  mentioned  in  section  4,  sub-sec- 
tion 1  (A),  of  the  Bankruptcy  Act,  1883.  In 
re  Daintrey  ;  ex  parte  HoU,  611 

d.  —  bankruptcy  notice :  "final  judgment " ; 
proceedings  for  divorce :  decree  ordering  co* 
respondent  to  pay  costs :  bankruptcy  act,  1883, 
s.  4,  sub-s.  1  Qy] — ^An  order  made  m  a  decree 
in  a  suit  for  dissolution  of  marriage  in  the 
Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice,  ordering  the  co- 
respondent in  the  suit  to  pay  the  costs  of  the 
petition  pursuant  to  the  34th  section  of  the 
Matrimonial  Causes  Act,  1867,  is  not  a  "  final 
judgment "  within  the  meaning  of  the  Bank- 
ruptcy Act,  1883,  s.  4,  sub-s.  1  (^),  and  there- 
fore a  bankruptcy  notice  cannot  be  issued  in 
respect  of  such  an  order.  In  re  Binstead;  ex 
parte  Bale  (App.),  207 
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Bankruptcy  (oontinaed)— 

4. hwnkruptey  notice :  married  womanoarrjf- 

ing  on  trade  teparately :  married  mom&tCi 
property  act,  1882  (45  ^  46  Viet.  e.  75),  «.  1, 
tuh-i.  5  .-  bankrvptq/  act,  1883  (46  ^  47  Vict, 
0.  52),  8,  4,  sulhs.  1  (^)] — There  is  no  power 
under  section  4,  sub-section  1  (^),  of  the 
Bankruptcy  Act,  1883,  to  issue  a  bankruptcy 
notice  against  a  married  woman  carrying  on 
a  trade  separately  from  her  husband.  In  re 
Lynes  ;  ex  parte  Letter  ^  Co,  (App.),  372 

6.  bankniptcy  notice :   notice  not  in  ae^ 

cordam.ce  with  terms  of  judgment :  validity 
of:  banhntptcyact,  1883  (46  4t  47  Vict,  o,  62), 
*.  4,  sub't.  1  (y)"] — The  plaintiffs  signed  a 
judgment  against  the  debtor  entitled  "Be- 
tween N.  T.  Hughes  and  others,  plaintiffs, 
and  Elizabeth  Howes  and  Mark  Howes^  de- 
fendants." They  afterwards  served  upon  the 
debtor  a  bankruptcy  notice  requiring  him  to 
pay  the  amount  due  upon  the  judgment  "  to 
N.  T.  Hughes  and  others  (trustees  of  the 
charity  known  as  St.  John's  Hospital,  North- 
ampton) " : — ffeldt  that  the  bankruptcy  notice 
must  be  set  aside  as  not  being  "  in  accordance 
with  the  terms  of  the  judgment,*'  within  the 
meaning  of  section  4,  sub-section  1  (^),  of 
the  Bankruptcy  Act,  1883.  In  re  Mark 
Howes;  ex  parte  Hughes  (App.),  88 

6.  —  landlord  and  tenant:  non-disclaimer 
by  trustee  of  debtor's  tenancy  :  landlord's  rigid 
to  set  off  rent  accrued  due  before  bankruptcy 
against  trustee's  claim  as  outgoing  tenant  for 
growing  crops,  tillages,  Jj;o,  :  custom  of 
country:  apportio7iment  of  liabilities  :  appor- 
tionment act,  1870  (33  4"  34  Vict,  o,  36)]— 
The  debtor  was  tenant  from  year  to  year  of  a 
farm  in  Norfolk  at  300Z.  a  year,  payable  half- 
yearly  on  the  6th  of  April  and  11th  of  Octo- 
ber, and  at  the  date  of  the  order  of  adjudi- 
cation was  under  notice  to  quit  on  the 
following  11th  of  October.  The  trustee  in 
the  bankruptcy  did  not  disclaim  the  tenancy. 
Upon  the  expiration  of  the  notice  to  quit,  a 
vsduation  of  growing  crops,  tillages,  &c.,  was 
made  between  the  landlord  and  the  trustees 
as  outgoing  tenant.  The  balance  of  arrears 
of  rent  far  exceeded  the  amount  of  the  valua- 
tion : — Held,  that  the  landlord,  upon  proof  of 
the  custom  of  the  country  prevailing  in  Nor- 
folk, was  entitled  to  set  off  the  amount  of  the 
valuation  due  by  him  to  the  outgoing  tenant, 
against  the  whole  balance  of  the  arrears  of 
rent.  In  re  Wilson  ;  ex  parte  Lord  Hastings, 
628 

Heldfwriher,  upon  the  authority  of  The  Swansea 
Bank  V.  Thomas  (48  Law  J.  Rep.  Bxch.  844 ; 
Law  Eep.  4  Ex.  D.  94),  that  the  Apportion* 
ment  Act,  1870,  not  only  apportioned  rights 
but  liabilities  as  well.    Ibid. 

7.  —  petition :  cost-book  mining  company  .• 
judgment  recovered  by  secretary  for  calls: 
petition  in  name  of  secretary :  stannaries  act. 


1869  (32  4'  33  llct.  c.  19),  ss.  2  and  13]— By 

section  13  of  the  Stannaries  Act,  1869,  the 
amount  for  the  time  being  unpaid  of  any  caU 
on  any  share  in  a  company  shall  be  deemed  to 
be  a  debt  due  from  the  holder  of  such  share 
to  the  company;  and  if,  at  the  time  appointed 
for  the  payment  on  any  such  call,  any  share- 
holder shall  fail  to  pay  the  amount,  "it  shall 
be  lawful  for  the  company  to  sue  such  share- 
holder for  the  amount  of  such  call  in  any 
Court  of  law  having  competent  jurisdiction, 
in  the  name  of  the  purser  for  the  time  being 
of  the  company  ....  as  the  nominal  plaintiff 
for  the  company,  and  to  recover  the  amount 
of  such  call."  By  section  2  :  '*The  term 
'  purser '  means  the  purser  for  the  time  being 
of  a  company,  and  if  there  is  no  purser,  then 
the  secretary  for  the  time  being."  The  secre- 
tary of  a  cost-book  mining  company,  having 
recovered  a  judgment  against  a  shareholder 
for  unpaid  calls  under  the  provisions  of  sec- 
tion 13,  presented  a  petition  in  bankruptcy 
in  his  own  name  against  the  judgment  debtor, 
stating  that  he  petitioned  "  as  secretary  for 
and  on  behalf  of  all  the  shareholders  "  in  the 
company : — Held,  that  he  was  not  entitled  to 
petition,  but  that  the  company  must  be  the 
petitioning  creditors.  In  re  Nance;  ex  parte 
Ashmead  (App.),  600 

8.  receiving  order :  rescission  :  consent  of 

petitioning  creditor :  bankruptcy  rules,  1890, 
rule  13] — Where  a  reoeiving  order  has  been 
made  against  a  debtor,  it  will  not  be  rescinded 
merely  upon  proof  that  the  petitioning  cre- 
ditor consents  to  the  rescission.  The  exerdse 
of  the  jurisdiction  to  rescind  the  order  being 
a  matter  of  discretion,  the  C!ourt  will  take 
into  consideration  the  whole  of  the  debtor's 
conduct,  and  all  the  circumstances  of  his 
insolvency.  In  re  Flatau  ;  ex  parte  Official 
Receiver  (App.),  669 

9.  "  secured  creditor  "  ;  equitable  charge  : 

debtor  entitled  to  residuary  estate  under  a 
will :  appointment  of  receiver  at  instance  ef 
judgment  creditor:  bankruptcy  act,  1883  (46 
4'  47  Vict.  c.  52),  ss.  9,  45,  and  168]— The 
appellants  obtained  judgment  against  the 
debtor  in  an  action  in  the  Queen's  Bench 
Division.  The  debtor  having  subsequently 
become  entitled,  under  the  will  of  his  mother, 
to  a  share  in  her  residuary  real  and  personal 
estate,  the  appellants  obtained  ex  parte  in 
the  action  an  order  appointing  a  receiver  of 
the  moneys  receivable  in  respect  of  such  share. 
By  the  terms  of  the  order  the  receiver,  after 
making  certain  payments,  was  to  pay  the 
balance  of  the  moneys  in  or  towards  satis- 
faction of  the  judgment  debt.  Notice  of  the 
order  was  served  upon  the  executors  of  the 
will.  The  debtor  having  been  adjudicated 
bankrupt,  the  judgment  creditors  applied  for 
a  declaration  that  they  were  *'  secured  credi- 
tors" in  respect  of  the  debtor's  share  in  the 
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Bankmptoy  (continued} ~ 

residnary  estate, — ffeld,  that  the  order  ap- 
pointing the  receivei  did  not  amount  to  an 
equitable  *< charge"  upon  the  property,  and 
that  the  appellants  were  not  therefore  "  se- 
cured creditors  "  within  the  meaning  of  sec- 
tions 9  and  168  of  the  Bankruptcy  Act,  1883. 
In  re  Potts;  ew parte  Taylor  4"  SoJis  CApp.)i 
392 
I^ecision  of  Williams,  J.,  affirmed.    Ibid. 

XO.  —  set-off:  vumey  paid  hy  debtor  to  soli- 
citor before  act  of  banhruptey  to  cover  future 
services :  services  subsequent  to  act  of  bank" 
ruptcy :  claim  of  trustee  to  money :  costs  in 
respect  of  previous  services:  mutual  deal- 
ings :  money  paid  for  specific  purpose :  bank* 
ruptcy  act,  1883  (46  4"  47  ^Ict,  c.  52.  s.  38] 
— A  solicitor  was  consulted  by  a  debtor  as  to 
his  affairs,  and,  a  bill  of  costs  being  already 
owing  to  him,  demanded  a  sum  of  money  to 
cover  his  future  services.  The  debtor  paid 
him  a  sum  for  this  purpose,  and  the  solicitor 
thereupon  prepared  a  deed  of  assignment, 
which  was  executed  by  the  debtor.  The 
solicitor  then  rendered  other  services  to  the 
debtor,  who  was  presently  adjudged  bankrupt 
upon  his  own  petition,  the  act  of  bankruptcy 
being  the  execution  of  the  deed.  The  trustee 
in  bankruptcy  having,  claimed  the  residue  of 
the  sum  paid,  which  was  in  the  hands  of  the 
solicitor  at  the  time  of  the  act  of  bankruptcy, 
— Heldf  that  this  sum  became  due  to  the 
trustee  at  the  moment  of  the  act  of  bank- 
ruptcy, and  that  the  solicitor  was  not  entitled 
to  retain  it  in  respect  of  his  subsequent 
services;  and  that,  as  the  money  was  paid 
to  the  solicitor  for  a  specific  purpose,  he  was 
not  entitled  to  set  it  off,  under  the  38th  sec- 
tion of  the  Bankruptcy  Act,  1883,  against  the 
amount  due  from  the  debtor  for  services 
rendered  previously  to  the  payment  of  the 
money.  In  re  Pollett;  ex  parte  3finor 
(App.),  236 

li« voluntary  settlement :  avoidance  :  put- 

chaser  in  good  faith  and  for  value  from  donee  : 
bankruptcy  act,  1883  (46  ^  47  Viet.  c.  62)  : 
construction  of  section  47] — The  title  of  a  pur- 
chaser for  value  from  the  donee  of  a  volun- 
tary settlement  is  not  affected  by  section  47 
of  the  Bankruptcy  Act,  1883.  In  re  Vansit- 
tart;  ex  parte  Brown  v.  Hirsch^  279 

12. volunta/ry  settlement :  avoidance :  pwr- 

chase  in  good  faith  am.dfor  value  from  donee  : 
bankruptcy  act,  1883  (46  ^  47  Vict.  c.  52), 
s.  47] — In  1891  the  bankrupt  made  a  volun- 
tary settlement  upon  his  sister  of  a  policy 
of  assurance  for  1,000/.  In  1892  he  and  his 
sister  together  assigned  the  policy  toQ.  kCo. 
to  secure  a  past  debt  and  a  present  advance 
to  him  of  350Z.  A  receiving  order  was  sub- 
sequently made : — Held,  that  G.  k  Co.  had  a 
good  title  to   the  security  as  against  the 


trustee  in  bankruptcy.  The  estate  of  the 
bankrupt  had  had  the  benefit  of  the  advance^ 
and  the  settlement  ^0  tantowas  for  valuable 
consideration.  In  re  Baylor ;  ex  part& 
Stephenson  v.  Pike,  460 


18, voluTitary  settlement :  avoidance :  pur- 
chaser in  good  faith  and  for  value  from  donee  r 
bankruptcy  act,  1883  (46  Jf'  47  Vict.  c.  52)  .- 
construction  of  section  47]— The  title  of  a 
purchaser  for  value  from  the  donee  of  a 
voluntary  settlement  is  not  affected  by  sec- 
tion  47  of  the  Bankruptcy  Act,  1883.  In  re 
Brail ;  ex  parte  Norton  v.  Brail  and  I/mdon 
a/nd  Westminster  Bank,  467 

In  1892  B.  senior,  who  carried  on  business  ici 
partner^ip  with  his  son  B.  junior,  settled  a 
leasehold  house  on  his  daughter  A.,  in  con- 
sideration of  natural  love  and  affection.  The 
partnership  being  in  difficulties,  B.  junior  in- 
duced his  sister  to  mortgage  the  house,  and 
the  proceeds  of  the  advance  were  carried  to 
the  partnership  account.  Bankruptcy  super- 
vened, and  the  trustee  claimed  that  the 
security  held  by  the  mortgagees  be  set 
aside  i—Held,  that  the  word  "  void  "  in  sec- 
tion 47  of  the  Bankruptcy  Act,  1883,  meant 
••voidable,"  and  any  one  claiming  under  a 
settlement  affects  by  the  section  as  a  pur- 
chaser for  valuable  consideration  without 
notice  had  a  good  title  as  against  the  trustee 
in  bankruptcy.  The  mere  fact  that  the  mort- 
gagees had  notice  that  the  mortgagor  claimed 
under  a  voluntary  settlement  was  not  suffi- 
cient to  prevent  them  claiming  as  purchasers 
for  value  in  good  faith.  The  settlement  was 
not  void  ab  initio.  The  fact  that  the  settlor's 
estate  had  the  benefit  of  the  advance  was 
sufficient  pro  tanto  to  prevent  the  settlement 
coming  within  the  section.    Ibid. 


14. voluntary  settlement :  •*  settlement " :  gift 

of  jewellery  by  husband  to  wife :  bankruptcy 
act,  1883  (46  ^  47  Vict.  c.  62),  s.  47]— The 
bankrupt  made  a  gift  of  valuable  jewellery  to 
his  wife  within  two  years  of  his  bankruptcy : 
-'Held,  that  the  gift  was  a  •*  settlement  »* 
within  section  47  of  the  Bankruptcy  Act, 
1883,  and  void  against  the  trustee  in  bank- 
ruptcy. To  bring  a  transfer  of  personal  pro- 
perty within  the  section  it  must  be  apparent 
from  the  nature  and  circumstances  of  the 
transaction  that  the  intention  of  the  transferor 
was  that  the  property  transferred  should  per- 
manently remain  in  the  transferee.  In  re 
Vansittart;  ex  parte  Brown,  277 


costs  of  execution.    See  Sheriff. 


Berne  OonTontion.    See  Copybiqht. 


Betting.    See  Gaming. 
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Bill  of  ZxchKUgB—specialli/  indorsed  writ: 
order  III,  rule  6  ;  sufficiency  of  indorsement : 
"  ha/nk  charges  " .-  liquidated  demand :  final 
jttdgment :  order  XIII.  rule  3  ;  HIU  of  ex- 
change  act,  1882  (46  i'  46  Vict  o,  61),  «.  67]— 
In  an  action  on  a  bill  of  exchange,  the  words 
"bank  charges"  specially  indorsed  on  the 
writ,  under  Order  III.  rule  6,  are  equivalent 
to  "  expenses  of  noting,"  which,  by  the  BHIs 
of  Exchange  Act,  1882  (46  &  46  Vict.  o.  61), 
s.  67,  are  "deemed  to  be  liquidated  damages,*' 
so  as  to  entitle  the  plaintiff  to  sign  final 
judgment  for  want  of  appearance.  Sando  v. 
Bodin,  339 

Bill  of  f^%— property  in  goods  assigned :  right  of 
possession :  default  in  payment  of  instalments'^ 
seizure :  tender  of  amount  due :  trespass  :  re- 
demption :  costs  of  action  for  redemption  :  hills 
of  sale  act  (1878)  amendment  act,  1882  (46  f 
46  VioL  c.  43),  s.  7,  sohsdule^—Trespaaa  will 
not  lie  at  the  suit  of  the  grantor  of  a  bill  of  • 
sale  given  by  way  of  security  for  the  payment 
of  money  in  the  form  provided  by  the  schedule 
to  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882,  agaiost  the  grantee,  who,  upon  the 
grantor's  desalt,  has  seized  the  goods,  and,  in 
accordance  with  section  7  of  the  Act,  removed 
them  after  the  expiration  of  five  days,  inas- 
much as  both  the  property  in  and  the  right  to 
possession  of  the  goods  have  passed  to  the 
grantee.    Johnson  v.  Diprose  (App.),  291 

The  costs  of  an  action  for  redemption  of  goods 
seized  and  removed  by  the  grantee  of  a  bill  of 
sale  in  pursuance  of  the  provisions  of  section 
7  of  the  Bills  of  Sale  Act  (1878)  Amendment 
Act,  1882,  must,  as  a  general  rule,  be  borne  by 
the  grantor;  but  he  will  be  allowed  to  set  oft 
the  amount  of  any  damages  arising  from  in- 
jury done  to  the  goods  through  the  negligence 
of  the  grantee  in  the  removal.    Ibid. 

2.  registration:  omission  to  re-register: 

extension  of  time :  acquisition  of  intermediate 
interests:  hiUs  of  sale  act,  1878  (41  A-  42 
net  e.  31),  «.  143— The  grantee  of  a  bill  of 
sale  had,  by  inadvertence,  omitted  to  re- 
register it  at  the  expiration  of  five  years  from 
the  date  of  its  registration.  Before  this 
omission  was  discovered,  and  an  application 
under  section  14  of  the  Bills  of  Sale  Act, 
1878,  made,  the  grantor  was  adjudicated  a 
bankrupt  r-JETff^,  affirming  the  decision  of 
the  Divisional  Court  (Lobd  Colbbidgb,  C.J., 
and  Collins,  J.),  that  the  time  for  re-regis- 
tration could  not  be  extended  under  section 
14,  the  trustee  in  the  bankruptcy  having  ac- 
quired, on  behalf  of  all  the  creditors,  an 
interest  in  the  goods  which  could  not  be 
divested.  In  re  Parsons  and  Fwrher;  and 
In  re  BiUs  of  Sale  Acts,  1878  and  1882  (App.), 
366 

Per  Smith,  L.J.— J»  re  Dobbin's  Settlement 
(66  Law  J.  Bep.  Q.B.  296)  has  been  overruled 
by  Crew  v.  Otmmings  (67  Law  J.  Rep.  Q3. 
641 ;  Law  Bep.  21  Q.B.  D.  420).    Ibid. 


8*    registration:  schedule   or   intenttny 

thereto  annexed  or  therein  referred  to :  speeifie 
description  of  chattels :  btUs  qf  sale  act,  1878 
(41  4'  42  Vict,  c,  81),  s.  10,  9ulhM.  2  :  UOe  of 
sale  act  (1878)  amendment  act,  1882  (45  #  46 
Vict,  c.  43),  s,  4]— By  a  bill  of  sale  given  bj 
way  of  security  for  the  payment  of  money, 
the  grantor,  who,  amongst  other  things,  was 
possessed  of  1,800  volumes  of  books  in  the 
study  at  W.  Vicarage,  assigned  to  the  grantees 
all  the  several  chattels  described  in  tibe  sche- 
dule annexed  to  the  bill  of  sale.  The  sche- 
dule commenced  with  the  words,  "  The  whole 
of  the  chattels  and  things  at  present  at  W. 
Vicarage,  and  consisting  of  the  following** 
and  under  the  heading  "Study"  were  the 
words,  "  1,800  volumes  of  books  as  per  cata- 
logue." There  was  a  catalogue  of  the  books 
with  them  in  the  study.  The  catalogue  was 
not  registered  with  the  bill  of  sale.  In  an 
interpleader  issue  between  the  grantees  of  the 
bill  of  sale  and  execution  crolitors, — HeUt 
first,  that  the  books  were  sufficiently  **  spe- 
cifically described"  within  the  meaning  of 
section  4  of  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882,  and  passed  to  the 
grantees  under  the  bill  of  sale ;  and,  secondly, 
that  the  catalogue,  not  being  annexed  to,  or 
referred  to  in,  tiie  bill  of  sale,  but  only  in  the 
schedule,  did  not  require  to  be  registered 
under  section  10,  sub-section  2,  of  the  Bills  of 
Sale  Act,  1878.  Davidson  v.  Carlton  Bank 
{Lim.)  (App.),  Ill 

4.  validity  :  form  :  deviation  from  form : 

untrue  statement  qf  consideration  :  term  fer 
defeasance  qf  security :  agreement  net  to  niort 
to  bill  of  sale  until  other  securities  exhausted : 
bills  of  sale  act  (1878)  amendment  act,  1888 
(45  4-  46  Vict.  c.  43),  ss.  8  and  9]— A  bill  of 
sale,  given  by  way  of  security  for  the  payment 
of  money  by  the  grantor,  d|d  not  appear  on 
its  face  to  deviate  in  any  particular  from  the 
form  in  the  schedule  to  the  Bills  of  Sale  Act, 
1882,  but  the  consideration  for  which  it  was 
given  was  not  in  fact  truly  stated: — Bdd^ 
that  the  bill  of  sale,  though  void  under  sec- 
tion 8  of  the  BiUs  of  Sale  Act,  1882,  in  re- 
spect of  the  personal  chattels  comprised  in 
it,  was  not  void  altogether  under  section  9  of 
the  Act,  so  as  to  prevent  the  grantor  being 
sued  upon  a  covenant  to  pay  contained  in  the 
bUl  of  sale.    Heseltine  v.  Simmons  (App.),  5 

An  agreement  by  the  grantee  of  a  bill  of  sale 
given  by  way  of  security  for  the  payment  of 
money  by  the  grantor,  that  the  bill  of  sale 
should  not  be  enforced  until  all  other  securi- 
ties and  remedies  of  the  grantee  had  been 
exhausted,  is  not  a  "  term  for  the  defeasance 
of  the  security*'  within  the  meaning  of  those 
words  in  the  form  in  the  schedule  to  the  BiUs 
of  Sale  Act,  1882,  and  its  omission  from  the 
bill  of  sale  does  not  render  the  bill  of  sale 
void  under  section  9  of  the  Act.    Ibid. 

Borougli  and  Loeal  Conrti  of  Boeord  Aot,  See 
Matob's  Coubt. 
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BoTongli  Fond.    See  Municipal  Corporation. 

Brothel.    See  Solicitor. 

Building  Agreement.    See  Neqligsncb. 

Building  Soeiety — winding-wp :  outride  eredi' 
tors:  advanced  members:  Uability  to  eorUri- 
Jfute :  building  societies  act,  1874  (37  ^  38 
Vict,  c,  42),  s.  14] — Upon  a  winding-up  of  a 
proYident  building  society,  registered  under 
the  Act  of  1874,  where  there  are  outside 
creditors  of  the  society,  advanced  or  borrow- 
ing members,  who  have  not  redeemed  their 
security,  are  properly  placed  upon  the  list  of 
oontributories  until  they  have  redeemed  it. 
London  and  Provident  BuHding  Society  and 
Liquidator  v.  Morgan^  544 

—  dispute  between  member  and  society.  See 
Arbitration,  4. 

Carrier — contract :  principal  and  agent :  quota' 
tion  of  through  rate  by  wha/rfingers :  liability 
of  wharfinger8'\ — The  plaintiffs  requested  the 
defendants,  wharfingers  and  lightermen  in 
London,  to  quote  a  through  rate  for  carriage 
of  machinery  from  London  to  Cork,  and 
handed  to  them  a  specification  of  the  ma- 
chinery in  writing  headed  "Approximate 
specification  of  the  parts,  pieces,  and  con- 
tents of  ironwork  for  transit  to  Cork."  The 
defendants,  in  reply,  sent  to  the  plaintiffs  the 
following  written  quotation :  "  From  London 
to  Cork.  Cylinders  and  castings  .  .  .  33«.  id. 
per  ton  (12«.  6d.  per  ton  extra  for  pieces  over 
2|  tons  each,  and  we  require  twenty-four 
hours'  notice  of  intended  sMpment,  provided 
we  can  get  ship  alongside  British  and  Foreign 
Wharf  to  load).  Pilotage,  .  .  .  21#.  At 
owner's  risk.  Includes  collection  within  three 
miles  and  delivery  at  other  side.  Includes 
freight  and  wharfage  at  both  ends."  The 
plaintiffs  paid  the  through  rate  to  the  de- 
fendants, and  delivered  the  machinery  to 
them.  In  an  action  to  recover  damages  for 
injury  caused  to  the  machinery  whilst  on 
Ixmrd  a  steamer  of  the  Cork  Steam  Packet 
Company  in  the  course  of  the  transit  to  Cork, 
— Ifeldf  that  there  was  no  concluded  contract 
in  writing  between  the  plaintiffs  and  the  de- 
fendants, and  that  parol  evidence  was  ad- 
missible to  prove  that  the  defendants  received 
the  goods  as  wharfingers  only,  and  acted  in 
the  carriage  of  the  goods  as  agents  only,  and 
not  as  carriers,  and  that  they  were  not  an- 
swerable for  any  damage  after  goods  were 
placed  on  board  ship.  Pont{fex  Jf  Wood 
(Xiw.)  V.  HaHley  ^  Co,  (App.),  196 

of  passengers.    See  Railway  Cohpant, 

1,  3,  4. 


Cause  of  Action — maliciously  procuring  breach 
of  contract :  combination  to  prevent  persons 
entering  into  fviwre  contracts:  trade  union^ 
— The  malicious  procurement  of  the  breach  of 
any  contract,  though  not  for  personal  services, 
if  by  such  procurement  damage  was  intended 
to  result  and  did  result  to  the  plaintiff,  is 
actionable.     Temperton  v.  Bussell  (App.),  412 

Bowen  v.  Ball  (50  Law  J.  Rep.  Q.B.  305 ;  Law 
Rep.  6  Q.B.  D.  333)  followed.    Ibid. 

The  procurement  is  malicious  if  it  be  done  for 
the  purpose  of  injuring  the  plaintiff,  or  of 
benefiting  ^the  defendant  at  the  expense  of 
the  plaintiff.    Ibid. 

A  combination  between  two  or  more  persons  to 
Induce  others  not  to  deal  with  the  plaintiff  or 
not  to  enter  into  contracts  with  him,  if  done 
with  the  object  of  injuring  the  plaintiff,  and 
if  injury  results  to  him  in  consequence,  is 
actionable.    Ibid. 

Certiorari.    See  Mayor's  Court. 

Charter-party.    See  Ship,  2,  3. 

Church— >^M0 ;  long  user :  reservation  on  convey- 
ance: faculty  :  prescription! — In  1846,  a 
meeting  of  the  inhabitants  of  Bishop  Auck- 
land appointed  a  conmiittee  to  raise  funds  by 
subscription  to  build  a  chapel,  in  pursuance 
of  an  arrangement  with  the  governors  of  a 
school,  by  which,  in  consideration  of  a  new 
site  and  school  being  provided  for  them,  they 
gave  up  the  site  of  an  old  school  for  the  pur- 
poses of  a  chapel.  The  deed  of  conveyance 
of  the  new  school  was  delivered  to  the  gover- 
nors on  the  5th  of  September,  1846,  but  there 
was  no  record  of  any  conveyance  of  the  site 
of  the  chapel.  On  the  12th  of  February, 
1848,  on  completion  of  the  chapel,  a  pew 
therein  was  assigned  by  the  committee  to 
H.,  there  being  nothing  to  attach  the  pew 
to  any  particular  house.  On  the  22nd  of 
February,  1848,  the  chapel  was  consecrated. 
H.  devised  the  hoase  and  also  the  pew  by 
will.  In  1867  a  faculty  was  obtained  for  the 
re-pewing  of  the  chapel,  with  the  consent  of 
the  persons  who  then  held  the  pews.  The 
faculty  empowered  the  incumbent  and  church- 
wardens to  re-allot  the  pews,  and  H.'s  pew 
was  so  re-allotted  to  her  representatives.  In 
1873  H.'s  house  and  the  pew,  described  as 
usually  held  by  H.  with  her  mansion-house, 
were  sold  to  the  plaintiff,  who  thereafter 
continuously  remained  in  exclusive  enjoy- 
ment of  the  pew.  No  repairs  were  done  to 
the  pew  by  H.  or  her  successors  in  title : — 
Held,  that  a  reservation  of  a  pew  in  the 
body  of  a  church  upon  the  conveyance  of  the 
land  on  which  the  church  is  built  is  unknown 
in  law,  and  therefore  could  not  be  presumed ; 
that  the  assent  of  H.*s  successors  in  title  in 
1867  to  the  allotment  of  a  pew  by  the 
Ordinary  was  inconsistent  with  an  existing 
right  by  virtue  of  a  faculty ;  that  where  the 
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Choroli  (continaed)^* 

question  relates,  not  to  the  presumption  of  an 
ancient  grant  or  faculty  relied  upon  as  the 
foundation  of  prescription,  but  to  the  ezist- 
•ence  of  a  modem  grant  or  faculty  actually 
made  but  lost,  it  is  always  one  of  fact ;  that 
the  absence  of  eyidence  of  repair  was  fatal  to 
4^he  presumption  of  a  faculty  since  1867 ;  that 
the  Prescription  Act  (2  &  3  Will.  4.  o.  71),  s.  1, 
<does  not  apply  to  a  claim  to  a  pew;  and 
that,  even  if  it  does,  the  evidence  proved 
occupancy  only,  which  in  the  case  of  a  pew 
as  not  sufficient  evidence  of  prescription. 
Proud  V.  Price,  490 

CoUusioa.     See  Intebpleadbb. 


•Combination  —  procuring   breach  of  contract: 
trade  union.       See  Cause  of  Action. 


Common — mcmor :  common  of  pastitre  over 
waste :  custom  for  lord  to  make  grants  of  waste 
with  consent  of  homage :  flnfranchisement :  re- 
servation of  commonable  right  to  tenant  hy 
statute :  copyhold  act,  1862  (16  #  16  Vict,  c, 
j51),  «.  46] — A  custom  for  the  lord  of  a  manor 
.to  make  grants,  with  the  consent  of  the 
homage,  of  portions  of  the  waste  of  the  manor 
to  be  held  of  the  lord  on  copyhold  tenure, 
^though  a  sufficiency  of  common  is  not  left, 
is  a  good  custom.  Ramsey  v.  Cruddas  (App.), 
269 

For  the  purpose  of  such  a  custom  the  consent 
of  the  homage  means  the  consent  of  the 
majority  of  the  homage,  which  is  binding 
upon  the  minority,  although  they  actively 
dissent.    Ibid. 

^Vhere  the  tenement  of  the  copyholder  of  a 
loanor  in  which  such  a  custom  exists  has  been 
enfranchised  under  the  Copyhold  Act,  1852, 
it  remains  within  the  right  of  the  lord  to 
make  such  grants  as  against  him,  although  he 
has  no  longer  a  right  to  be  present  at  the 
Manor  Court  and  influence  the  consent  of 
the  homage,  the  commonable  right  reserved 
to  him  by  the  45th  section  of  the  Act  being 
jjubject  as  before  to  the  right  of  the  lord  to 
make  such  grants  with  the  consent  of  the 
homage.    Ibid. 

Common  Law  Procedure  Act— relief  against 
forfeiture  of  lease.  See  Landloed  and 
Tenant,  6. 

Company — dehentv/res :  mortgage  r  cotistmctive 
notice  :  priority  :  joint-stock  company'] — 
A  joint-stock  company  issued  debentures, 
43harging  its  undertaking  and  all  its  pro- 
rperty,  both  present  and  future,  one  of  the 
conditions  of  the  debentures  being  that 
the  charge  thereby  created  was  to  be  a 
floating  security,  but  so  that  the  company 
was  not  to  be  at  liberty  to  create  any  mort- 
g»ge  or  charge  in  priority  to  the  debentures. 


Subsequently  the  company  entered  into  nego- 
tiations with  the  plaintiiSs  for  a  loan  upon 
the  security  of  an  assignment  of  certain  in- 
surance moneys  coming  due  to  the  company 
in  respect  of  a  fire  that  had  occurred  upon 
their  premises.  In  the  course  of  the  n^- 
tiations  the  plaintiffs*  solicitor,  who  acted 
for  them  in  the  matter,  became  aware  that 
the  company  had  issued  debentures,  bat  he 
was  informed  by  the  managing  director  of 
the  company  that  the  debentures  did  not 
affect  the  proposed  assignment,  and  the  plain- 
tiffs' solicitor  accordingly  did  not  ask  to  see 
the  form  of  the  debentures,  and  received  no 
further  notice  of  their  contents.  The  assign- 
ment was  thereupon  executed,  and  notice 
of  it  was  given  to  the  insurance  office.  The 
debenture-holders  subsequently  gave  notice 
to  the  insurance  office  that  they  claimed  the 
insurance  moneys  in  priority  to  the  plaintiffs. 
Upon  the  trial  of  an  interpleader  issue  it  was 
proved  iMt  debentures  might  be  in  one  of 
three  forms — first,  a  simple  acknowledgment 
of  a  debt ;  secondly,  an  instrument  acknow- 
ledging the  debt,  and  charging  the  property 
of  the  company  with  repayment ;  and,  thirdly, 
an  instrument  in  the  same  form  as  the  second, 
but,  in  addition,  restricting  the  company  from 
giving  any  prior  charge  : — Held,  that,  as  the 
plaintiffs'  solicitor  only  had  notice  of  the 
existence  of  debentures  which  might  or  might 
not  affect  the  property  to  be  assigned,  and 
was  told  that  they  did  not  affect  it^  the  plain- 
tiffs could  not  be  fixed  with  constructive 
notice  of  the  contents  of  the  debentures,  and 
therefore  the  assignment  to  them  had  priority. 
English  and  Scottish  Mercantile  Investment 
Trust  (^Lim.)  v.  Bruwton  (App.),  136 

winding-up :  jurisdiction  of  county  court. 

See  County  Coubt,  2. 

winding-up :    security    for    costs.      See 

Costs,  4. 

Compensation.    See  Lands  Clauses  Consoli- 
dation Act. 


Compulsory  Purchase.    See  Lands  Clauses 
Consolidation  Act. 


Construotive  Notice.    See  Company. 

Contempt  of  Court.    See  Solicitob. 

Contract — construction :  hire-purchase  agree- 
m^nt :  agreement  to  buy  goods:  purchaser  i» 
good  faith  and  without  notice :  factors  act, 
1889  (52  4'  53  Vict.  c.  45),  s,  9]— Certain 
goods  were  let  out  on  hire  under  an  agree- 
ment in  writing  whereby,  on  payment  of  cer- 
tain instalments,  the  goods  were  to  become 
the  absolute  property  of  the  hirer,  who  also 
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Contract  (continaed)— 

agreed  not  to  remove  them  from  the  premises 
named  in  the  agreement  daring  the  con- 
tinaance  of  the  hiring  without  the  consent 
of  the  person  who  let  oat  the  goods.  Before 
the  whole  of  the  instalments  were  paid,  the 
hirer  sold  the  goods  to  the  defendant,  who 
purchased  them  in  good  faith  and  without 
knowledge  of  the  agreement,  and  removed 
them  from  the  premises : — Held^  in  an  action 
of  detinae,  that  the  agreement  was  an  agree- 
ment to  hay  goods  within  the  meaning  of 
section  9  of  the  Factors  Act,  1889,  and  that, 
under  the  circumstances,  the  defendant  had 
a  good  title  to  the  goods  in  qaestion.  Zee  v. 
Butler  (App.),  591 

of  carriage.    See  Cabrieb. 

comhination  to  prevent  persons  entering 

into.    See  Cause  of  Action. 

renovation.  See  Landlobd  and  Ten- 
ant, 6. 

wagering.    See  Gaming. 

Copyhold — manor:  common  of  pasture.  See 
Common. 

Copyright — international :  f oreignpairtting :  in- 
fringement:  regiitration  bg  foreigner  in  United 
Kingdom:  copyright  act,  1842  (5^6  Vtct. 
o.  45):  international  copyright  act,  1844 
(7  Viot.  c.  12)  ;  fine  arts  copyright  act,  1862 
(25  Jf'  26  Vict.  c.  68)  .•  international  copyriglU 
act,  1886  (49  #  50  Vict,  c.  33) .-  Berne  con- 
vention, 5th  of  September,  1887;  order  in 
council,  2Uh  if  November,  1887]— The  Inter- 
national Copyright  Act,  1886,  s.  6,  is  retro- 
spective, and  applies  to  all  literary  and  artistic 
works  produced  before  the  date  of  the  Order 
in  Council  of  the  28th  of  November,  1887, 
whether  produced  before  or  after  the  25th  of 
June,  1886.  the  date  of  the  passing  of  the 
Act.  This  Act,  taken  in  connection  with  the 
Convention  of  Berne  and  of  the  Order  in 
Council,  casts  no  obligation  upon  foreigners 
to  register  under  the  Copyright  Act,  1842,  in 
the  case  of  a  book ;  nor  under  the  Fine  Arts 
Copyright  Act,  1862,  in  the  case  of  a  painting. 
Hanfgtaengl  Art  PubUthing  Co.  v.  HoUorvay, 
347 


UC 


design.    See  Design. 

infringement  of  copyright  in  design :  action 

for  penalties:   interrogatories.      See  Pbac- 
tice,  8. 

Corporation.    See  Municipal  Cobporation. 

Cost-book    Mining    Company.      See     Bank- 

BUPTCY,  7. 

Vol.  62.— Q.B.  Index, 


Costs  —  agreement  as  to  :  application  to  set 
agreement  aside  :  "fair  and  reasoTiable  "  .- 
soUdtors  act,  1870  (33  ^  84  Vlot.  c,  28), 
ss,  4,  8,  and  9]— The  question  whether  an 
agreement  as  to  costs  between  solicitor  and 
client  is  fair  and  reasonable  under  sec- 
tions 8  and  9  of  the  Solicitors  Act,  1870, 
is  one  for  the  Court  or  a  Judge  to  de- 
termine. Such  an  agreement  must  be  not 
only  fair  as  between  the  parties,  but  it  must 
also  be  reasonable;  and  if  the  work  to  be 
done  by  the  solicitor  is  such  that  the  tribxmal 
which  has  to  determine  that  question  would 
say  that  the  amount  to  be  paid  by  the  client 
in  respect  of  it  is  unreasonable,  then  such 
agreement  would  be  declared  void  upon  the 
ground  that  it  is  unreasonable  in  its  terms: — 
Semble,  the  jurisdiction  of  the  Court  or  Judge 
under  sections  8  and  9,  even  where  an  opinion 
has  been  pronounced  under  section  4  that  an 
agreement  is  fair  and  reasonable,  is  as  large 
as  if  no  such  opinion  had  been  pronounced, 
although  in  such  a  case,  when  exercising  the 
jurisdiction  given  by  sections  8  and  9,  the 
tribunal  which  has  to  examine  the  agreement 
will  require  a  very  strong  case  to  act  under 
those  sections  after  the  jurisdiction  under 
section  4  has  already  been  exercised.  In  re 
R.  A,  Stuart ;  ex  parte  Cdthcart  (App.),  623 

2.  agreement  with  respect  to  costs:  ap» 

plication  to  set  aside:  jurisdiction  cf  judge 
in  chambers:  attorneys  and  solicitors  act, 
1870  (33  4^  34  Viet,  c.  28),  *.  8 .-  judica- 
ture act,  1873  (36  *f  37  Vict  c.  66),  s.  39]— 
An  application  to  set  aside  an  agreement 
between  solicitor  and  client  with  respect  to 
costs  may,  under  section  8  of  the  Attorneys 
and  Solicitors  Act,  1870,  be  made  in  chambers. 
In  re  Hamell  Thomas  ;  expa/rte  Jacques,  474 

8. conveyancing :  sale  of  property  in  lots  : 

scale  of  charges  :  mode  of  calculation :  solici-^ 
tors^  remuneration  act,  1881  (44  4'  ^^  ^^ 
c.  44),  schedule  1  and  rules'] — A  solicitorj 
employed  to  sell  by  auction  certain  £g^ld 
and  leasehold  property  belongingj^com- 
pany  in  liquidation.  The  propejj#'j?s  sold 
in  three  lots,  each  lot  being  sokkfj*  different 
purchaser,  and  being  held^^^^  jendors 
under  a  different  title  :— jlr/.r  *  ,.  ^^^ 
fee  under  schedule  1,  E^?f/^®  Sohcitors' 
Remuneration  Act,  ijS^i^","'  ^^^^ 
not  on  the  P-Ji* 

TZ^Z^^^'^y''  of^  thTe^  three  ?ote! 

parte  Watsa 

A  ^^uri/?^  '-company  in  liquidaUon  .• 

*•  -—•  •^9y^Mnidators  to  thecowt:  oon^ 

structum :  ea  -,  .•  summary  procedure  f^  ^ 
force  widertak^  order  that  the  iSSLuff 
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Costs  (continued)— 

sfaoald  give  security  to  the  amount  of  200Z. 
for  the  costfl  of  the  action.  One  of  the  liqui- 
dators made  an  affidavit  that  they  would  set 
apart  a  sum  sufficient  to  meet  any  possible 
claim  for  the  defendants'  costs  in  the  action. 
The  Master  made  an  order  that  the  company 
should  give  security  unless  the  liquidators 
within  four  days  gave  an  undertaking  in  the 
terms  of  the  affidavit,  in  which  case  there 
was  to  be  no  order.  The  liquidators  gave  an 
undertaking  to  set  apart  out  of  the  assets  of 
the  company  a  sum  sufficient  to  meet  the 
costs,  if  any,  which  the  plaintiffs  might  be 
liable  to  pay  to  the  defendants  in  the  action. 
The  plaintiffs  succeeded  at  the  trial,  but  the 
judgment  in  their  favour  was  reversed  by  the 
Court  of  Appeal,  and  entered  for  the  defen- 
dants with  costs.  The  defendants'  taxed 
costs,  including  the  costs  of  the  action  and 
of  the  appeal,  amounted  to  790Z. : — Held,  by 
the  Divisional  Court,  that  the  undertaking 
was  an  undertaking  given  to  the  Court,  and 
could  be  summarily  enforced ;  that  there  was 
no  such  final  determination  of  the  action 
when  judgment  was  given  for  the  plaintiffs 
at  the  trial  as  to  discharge  the  liquidators 
from  their  undertaking ;  and  that  they  were 
liable  upon  it  for  all  the  costs  incurred  by  the 
defendants.  Hawkins  Hill  Contolidated  Gold- 
Mining  Company  v.  Wanty  John$on  «J'  Co. 
(App.),  505 
Heldy  by  the  Court  of  Appeal,  that  upon  the 
true  construction  of  the  undertaking  and  of 
the  summons  and  order  for  security,  the 
liquidators  were  only  liable  personally  to  the 
extent  of  200Z.    Ibid. 

5, security  for  :  counter-claim  byd-eftmdant 

resident  aJfroad :  claim  and  counter-claim 
arising  oiU  of  same  transaction:  counter  claim 
substantially  the  d{fence  to  the  action^ — The 
Court  has  a  discretion  to  refuse  to  order  a 
defendant  resident  abroad  to  give  security 
for  the  costs  of  a  counter-claim  set  up  by 
him  in  an  action  where  the  counter-claim  is 
^t  brought  in  respect  of  a  distinct  and  in- 
de^i^ndent  matter  from  the  subject  of  the 
claih:.  but  arises  out  of  the  same  matter  or 
transaction,  and  is  in  substance,  though  not  in 
form,  the  defence  to  the  claim.  J^^'eck  v. 
Taylor  (Api>.),  514 

6,  security  for:  motion  for  new  trial: 

foreigner  resident  ulyroad,  having  no  property 
within  jurisdiction  .  jurisdiction']  —  Where 
notice  of  motion  for  a  new  trial  has  been 
given  by  a  plaintiff,  a  foreigner  resident 
abroad  and  having  no  property  in  this  coun- 
try, and  against  whom  an  o'der  for  security 
for  the  costs  of  the  action  jas  already  been 
obtained,  an  application  fo'  further  security 
for  the  <SQ6t&  of  such  motic  must  be  made  in 
the  first  instance  at  chamh  m,  and  not  to  the 
Court  of  Appeal,  but  an  .appeal  lies  direct 
to  that  Court  from  an  order  for  security  made 
at  chambers.    Bentsen  y.,  Taylor  (App.),  516 


7.  successful  plaintiff  :  order  ta  pay  costs  : 

good  catue  :  separate  heads  of  damage  claimed 
by  plaintiff  occasioning  expense  :  order  LX  V. 
rule  1] — The  plaintiff  brought  an  action  to 
recover  damages  for  breach  of  a  contract, 
collateral  to  a  lease,  to  put  the  dnuns  of 
certain  premises  in  a  sound  condition.  Shortly 
after  possession  of  the  premises  had  been 
taken  by  the  plaintiff,  scarlet  fever  broke  out 
and  attacked  his  family.  The  statement  of 
claim  contained  four  items  of  special  damage 
— (i.)  expenses  incurred  for  medical  attend- 
ance, m^icine,  and  nurses ;  (iL)  cost  of  dis* 
infecting  the  premises  and  furniture  and 
removing  the  same;  (iii.)  cost  of  houses  to 
which  his  family  were  removed;  and  (iv.) 
fees  and  expenses  of  sanitary  engineer.  The 
claim  in  respect  of  the  first  three  items  was 
based  on  the  allegation  that  the  scarlet  fever 
was  caused  by  the  unsound  condition  of  the 
drains,  and  evidence  was  called  at  the  trial 
with  a  jury  both  in  support  of  and  against 
that  contention.  The  jury  found  a  verdict  for 
the  plaintiff  for  a  small  sum  on  the  fourth 
item,  and  further  intimated  that  in  their 
opinion  the  scarlet  fever  bad  not  been  caused 
by  the  condition  of  the  drains.  The  Judge, 
on  the  application  of  the  defendants,  ordered 
the  plaintiff  to  pay  the  costs  occasioned  by 
the  first  three  items  of  his  claim : — Held,  that 
the  Judge  had  "good  cause"  under  Order 
LXV.  rule  1  for  making  the  order  in  ques- 
tion.    Forster  v.  Farqukar  (App.),  296 

8.   taxation :    agreement     in    wriiing : 

attorneys  and  solicitors  act,  1870  (33  <(•  'S\ 
Viet,  e.  28),  *.  4]— A  solicitor  delivered  his 
bill,  and  after  an  interval  wrote  to  his  client 
that  legal  proceedings  would  be  taken  unless 
it  were  paid.  He  also  wrote  to  a  third  party. 
In  consequence  of  the  letter  to  the  third 
party,  which  had  been  communicated  to  him, 
the  client  wrote  to  the  solicitor,  "  I  am  off  to 
Scotland,  and  will  send  you  a  cheque  for  the 
whole  amount  on  my  return.**  The  solicitor 
permitted  a  few  months  to  elapse,  and  issued 
a  writ,  whereupon  the  client  applied  for  an 
order  to  tax  i^Held,  that  he  was  entitled  to 
the  order.  As  the  client's  letter  was  not  in 
reply  to  the  solicitor's  demand  for  payment, 
there  was  no  agreement  in  writing  within 
section  4  of  the  Act  of  1870;  and  the  for- 
bearance of  the  solicitor  to  sue,  coupled  with 
the  client's  letter,  did  not  bring  the  case 
within  the  section.  Pontifex  v.  Farnham,  34 i 

9.  taxation:  change  of  solicitors:  omxs- 

sion  to  file  notice  of  cliange  at  central  office : 
taxation  of  costs  :  order  VII,  rule  3] — After 
the  action  had  been  set  down  for  trial  the 
defendant  changed  his  solicitors,  but  filed  no 
notice  of  the  change  at  the  Central  Office. 
At  the  trial  the  defendant  succeeded  : — Held, 
that  he  was  entitled  to  his  costs.  Norrls  v. 
Bailey,  338 
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Costs  (continued)— 

10. taxatinfi :   rrfreshar :  period  of  fire 

houn  :  clear  day  :  dUoretion  of  master :  order 
LXV.  ride  48] — A  case  lasted  four  hours  and 
a  quarter  on  the  first  daj,  and  five  and  three 
quarter  hours  on  the  second  day : — Held,  that 
under  the  provisions  of  Order  LXV.  rule  48, 
the  Master  should  allow  counsel  a  refresher. 
(THaray  Matthews  <)•  Co.  v.  EUiot,  317 

The  Courier  (61  Law  J.  Rep.  P.,  D.  &  A.  11) 
followed.    Ibid. 

11.  taxation  :  series  of  bills  of  costs  : 

delivery  of  each  bill  as  final  bill :  question 
of  fact ;  6  4*  7  Vict.  c.  73.  s.  37  .•  payment 
by  negotiable  instrument:  conditional  pay- 
ment :  disho-nour  of  security :  revival  of 
original  debt] — A  solicitor  who  was  retained 
to  conduct  an  arbitration  which  was  of  a 
complicated  character  and  occupied  a  long 
time,  sent  in  to  his  client  a  series  of  bills  of 
costs  at  different  stages  of  the  proceedings. 
With  each  of  the  bills  was  also  sent  a  cash 
account  shewing  the  payments  on  account  by 
the  client  and  credit  given  by  the  solicitor 
and  the  balance  due.  The  balance  shewn  in 
each  cash  account  was  carried  over  to  each 
succeeding  account.  No  demand  for  pay- 
ment was  made  by  the  solicitor  in  respect  of 
any  of  the  bills  of  costs  before  the  last  one 
was  delivered.  When  the  arbitration  pro- 
ceedings were  terminated  the  solicitor  took 
four  bills  of  exchange,  accepted  by  the  client 
and  payable  at  various  dates,  in  respect  of 
the  final  balance  due  to  him.  The  two  first 
bills  of  exchange  were  honoured,  but  the  last 
two  were  dishonoured : — Seld^  that  the  ques- 
tion whether  each  or  any  of  successive  biUs 
of  cost«  was  a  final  bill  and  delivered  by  the 
solicitor  as  such  within  the  meaning  of  sec- 
tion 37  of  6  &  7  Vict.  c.  73  so  as  to  deprive 
the  client  of  his  right  to  have  them  referred 
to  taxation  *<  after  the  expiration  of  twelve 
months  after  the  date  of  the  delivery  except 
under  special  circumstances  "  was  a  question 
of  fact  to  be  determined  upon  the  facts  of 
each  particular  case.  Held  also,  that  neither 
of  the  bills  of  costs  in  question  was,  under  the 
circumstances,  a  final  till  or  intended  by  the 
solicitor  to  be  delivered  as  such.  Held  also^ 
that,  in  the  absence  of  any  stipulation  to  the 
contrary,  payment  of  a  bill  of  costs  by  the 
giving  of  a  bill  of  exchange  is  only  a  con- 
ditional payment,  and  if  the  bill  of  exchange 
is  dishonoared  the  original  debt  is  revived. 
In  re  Homer  ;  ex  parte  Snell  (App.),  610 


See 


action   remitted  to  county  court. 

County  Couet,  4,  6. 

taxation  of.    See  Prohibition. 


County  Court — high  bailiff:  extortion  and  mis- 
conduct:  liability:  county  courts  act,  1888 
(51  Jt  52  Viet.  e.  43),  *.  50]— Reckless  and 
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erroneous  conduct  on  the  part  of  a  high  bailiff 
of  the  County  Court  is  not  "misconduct" 
within  section  60  of  the  County  Courts  Act, 
1888.  The  section  deals  only  with  intentional 
abuse  of  power.  Moore  v.  High  Bailiff  of 
JBrompton  County  Court,  498 

2.  —  jurisdiction:  winding-up  in  county 
court :  companies  {winding-up)  act,  1890  (63 
^  64  Vict.  c.  63)]— The  functions  of  a  County 
Court  under  the  Companies  (Winding-up)  Act, 
1890,  are  administrative  only.  A  County 
Court  has,  therefore,  no  jurisdiction  under 
the  provisions  of  that  statute  to  deal  with  a 
question  relating  to  the  title  of  property  which 
arose  previously  to'  the  commencement  of  the 
winding  up  between  the  company  and  a 
stranger.    In  re  Ilhley  Hotel  Co.,  333 

3.  remitted  action :  action  commenced  in 

high  court :  solicitor's  agent's  address  for  ser- 
vice :  action  remitted  to  county  court :  solici- 
tof^s  address  for  service :  notice  of  appeal  served 
on  agent :  county  courts  act,  1888  (61  ^*  62  Vict, 
c.  43),  *.  65  :  county  court  rules,  1889,  order  VI, 
rule  \0  :  order  XXXIJI.'] — In  an  action  com- 
menced in  the  High  Court,  the  writ  gave  the 
name  of  a  firm  of  London  solicitors  as  agents 
for  the  plaintiff's  solicitor,  and  their  address 
for  service  of  all  notices  in  proceedings  in 
the  said  action.  The  action  was  remitted  to 
a  County  Court.  Upon  the  particulars  lodged 
with  the  R^istrar,  a  copy  of  which  was  duly 
forwarded  to  the  defendant's  solicitors,  the 
plaintiff's  solicitor's  name  and  address  were 
alone  given  for  the  service  of  any  notices. 
Judgment  had  been  delivered  in  favour  of 
the  plaintiff,  and  on  the  last  day  on  which 
notice  of  appeal  could  be  delivered  notice  of 
such  appeal  was  left  upon  the  agents  of  the 
plaintiff's  solicitor  as  described  in  the  original 
writ  in  the  High  Court  action:— Held,  tha,t 
the  service  was  bad,  inasmuch  as  notice  o£ 

appeal  had  not  been  served  on  the  plain^ 

through  his  solicitor,  whose  address  for  s^j^^ 
was  the  only  one  given  in  the  Count^^oQrt 
proceedings.     MaUey  v.  Shepley,  31^ 

4.  remitted  action:  costs .-y^^tyfn  brought 

in  high  court  which  could  Jfiave  been  com- 
menced in  county  court  :J^ion  remitted  to 
county  court  :  less  tMan,  20/.  recovered : 
county  couHs  act,  IS^gs  (61  ^  62  Vict.  c. 
43),  ss.  65  and  lia]_By  section  65  of  the 
County  Courts  J^t,  1888,  where  an  action 
of  contract  is  oifdered  to  be  tried  in  a  County 
Court,  "the  »  costs  of  the  parties  in  re- 
spect of  proce'edings  subsequent  to  the  order 
of  the  Judge  ^  of  the  High  Court  shall  be 
allowed  according  to  the  scale  of  costs  for  the 
time  being  in  uise  in  the  County  Courts,  and 
the  costs  of  th^  order,  and  all  proceedings 
previously  therettPt  shall  be  allowed  accord- 
ing to  the  scale  o^  costs  for  the  time  being 
in  use  in  the  Supreme  Court."    By  section 
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County  Court  (continued)— 

116,  "with  respect  to  any  action  brought  in 
the  High  Conrt  which  could  have  been  com- 
menced in  a  County  Court,  if  in  an  action 
founded  on  contract  the  plaintiff  shall  recover 
a  sum  less  than  20Z.,  he  shall  not  be  entitled 
to  any  costs  of  the  action,  .  .  .  unless  in 
any  such  action  a  Judge  of  the  High  Court 
certifies  that  there  was  sufficient  reason  for 
bringing  the  action  in  that  Court,  or  unless 
the  High  Court,  or  a  Judge  thereof  at  cham- 
bers, shall  by  order  allow  costs/'  An  action 
of  contract  which  could  have  been  com- 
menced in  a  County  Court  was  remitted  under 
the  provisions  of  section  65  to  aConnty  Court. 
The  plaintiff  having  recovered  judgment  for 
a  sum  less  than  20^., — Heldt  that  section  116 
was  applicable,  that  it  engrafted  an  excep- 
tion upon  section  65,  and  that  the  plaintiff 
was  not  entitled  to  any  costs  of  the  action. 
White  V.  Ck>h4m^  254 
MarrU  v.  Jvdge  (61  Law  J.  Rep.  Q.B.  577; 
Law  Rep.  [1892]  2  Q.B.  665)  commented  on. 
Ibid. 

6.  remitted  action :  coits  :  action  of  con- 
tract Kent  for  trial  to  county  court :  recovery  by 
j^laintiff  of  less  than  20L :  plaintiff  not  en- 
titled to  any  costs  without  certificate :  county 
courts  act,  1888  (51  4^  52  Vict.  c.  43),  ss.  65 
a/nd  116] — In  an  action  of  contract  com- 
menced in  the  High  Court,  but  sent  for  trial 
to  a  County  Court  under  section  65  of  the 
County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), 
the  plaintiff  recovered  judgment  for  less  than 
202. : — Held,  that  the  plaintiff  was  not  entitled 
to  any  costs  under  section  116  of  the  County 
Courts  Act,  1888,  upon  the  ground  (i.)  that 
the  rules  laid  down  in  clauses  1  and  2  of  that 
section  depriving  a  plaintiff  of  costs  wholly 
or  in  part,  are  applicable  to  all  actions 
brought  in  the  High  Court  which  might  have 
been  brought  in  the  County  Court,  whether 
Tied  in  the  High  Court  or  ordered  to  be  tried 
n  the  County  Court  under  section  65;  and 
gS^  that  those  rules  apply  to  all  the  costs  of 
sn^^  actions,  and  not  only  to  so  much  of  them 
as  in  a\^^*^®  ordered  to  be  tried  in  the  County 
Court  hi''^®  h&Qn  incurred  antecedently  to 
such  orderX  W^i^tf  ▼•  Cohen  (App.),  274 
Harris  *  Sons^\Jydge  (61  Law  J.  Rep.  Q.B. 
577  •  Law  Rep.  ti^^^]  2  Q.B.  565)  commented 
on.    Ibid. 

0  . remitted  action :  ]h^tice :  death  of  one 

*of  several  defendants:  a^Mcation  in  high 
iywrt  by  administrator  ofdecissed  defendant: 
imUdiction:  county  courts  ^,  1888  (51  ^ 
62  Vict,  c,  43).  s.  65  :  rules  of  supreme  court, 
ll^fiA^^order  XVII.  rule  8J— -ffter  au  action 
hw  beeni«nitted  from  th^High  Court  tp 
a  County  Court  under  secfon  65  of  the 
County  Courts  Act,  1888,  all/bubsequent  pro- 
ceedings must  be  taken  in/he  County  Court, 
and  the  High  Court  has  no  Srther  jurisdiction. 
Vuke  V.  Davis  (App.),  549^ 


One  of  the  defendants  in  an  action  brought 
against  several  defendants  seeking  to  make 
them  jointly  and  severally  personally  liable 
on  a  contract  died  intestate  shortly  after  de- 
livering his  defence.  Afterwards,  but  before 
the  appointment  of  an  administrator,  the  ac> 
tion  was  remitted  to  the  County  Court.  The 
action  was  tried  in  the  County  Court,  and 
judgment  given  for  the  surviving  defendants. 
An  administrator  having  been  appointed  to 
the  estate  of  the  deceased  defendant,  he  ap- 
plied, under  Order  XVII.  rule  8,  to  the  High 
Court,  to  compel  the  plaintiffs  to  proceed 
against  him.  or,  in  default,  for  judgment : — 
Held,  that  the  application  should  have  been 
made  to  the  County  Court,  the  case  having 
been  remitted,  and  that  the  High  Court  had 
no  jurisdiction.    Ibid. 

7.  transfer  to  high  court :  county  courts 

act,  1888,  ss.  67  and  68;  administration  tf 
estate  exceeding  5002.] — ^Where  an  estate 
exceeding  5002.  has  been  administered  in  a 
County  Court,  and  the  estate  finally  wound 
up,  the  High  Court  has  discretion  to  refuse 
an  order  directing  the  matter  to  be  reopened 
and  the  action  transferred  to  the  Ch^cery 
Division.    PrangneU  v.  Prangnell,  346 

contempt.    See  Solioitob,  2. 

counter-claim :    remittal  to  county  court. 

See  Pbactice,  5. 

Covenant—breach  of.  See  Landlobd  and 
Tenant,  1,2;  Practice,  15. 

Covenant  to  Bepair.  See  Landlobd  and 
Tenant,  1,  2. 


Criminal  Offenoe.    See  Solicitor;  Tramway 
Company. 


Custom— of  manor.    See  Common. 

Custom  of  Conntry.    See  Bankruptcy,  6. 

Damages— liquidated  damages.     See  Bill  of 
Exchange. 

detention  of  goods.    See  Estoppel. 

method  of   assessment.    See  Landlord 

AND  Tenant,  3. 

See  Arbitration,  7. 

Debentures.    See  Company. 
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Debtors  Act— attachment  nnder.    See  Arbest. 
Dedication.    Bee  Wat. 
Defamation.    See  Libel;  Fbagticb,  18. 
Demurrage.    See  Ship,  4. 

Design — novelty:  patents,  designs,  and  trade 
marks  act,  1883  (46  4-  47  Vict,  c,  57),  ss.  47 
amd  60] — A  design  may  be  a  new  and  original 
design  within  section  47  of  the  Patents, 
Designs,  and  Trade  Marks  Act,  1883,  as  ap- 
plied to  an  article  of  mannfacture,  though 
taken  from  a  common  source.  Saunders  v. 
Wiel  (App.),  341 

The  plaintiffs  registered,  in  Class  1,  a  design 
described  as  pattern  and  shape  of  spoon  or 
fork  handle,  consisting  of  a  sketch  of  West- 
minster Abbey,  taken  from  a  photograph : — 
Held,  that  the  design  was  capable  of  regis- 
tration onder  the  Patents,  Designs,  and  Trade 
Marks  Act,  1883,  and  that  the  defendant  was 
not  entitled  to  appropriate  the  same  view  of 
Westminster  Abbey  for  the  same  class  of 
article.    Ibid. 

Adams  v.  Clementson  (Law  Rep.  12  Ch.  D.  714) 
doubted.    Ibid. 

infringement  of  copyright  in.  See  Prac- 
tice, 8. 

Desertion.    See  Husband  and  Wife. 

Detention  of  Ooode— damages  for.  See  Es- 
toppel. 

Deviation  Clause.    See  Insurance,  4. 
Disclaimer.    See  Bankruptcy,  6. 
DlBtresB.    See  Landlord  and  Tenant,  3. 
Divorce.    See  Husband  and  Wife. 
Easement.    See  Land  Tax. 
Ecclesiastical  Law.    See  Church. 
Election.    See  Parliament. 


Employer's  Liability  Act.    See  Master  and 
Servant. 


Enaotment^enabling.    See    Railway    Com- 
pany, 5. 


firanehisement— copyholds  ol 
Equity  Bnlet.    See  Infant. 


Common. 


Estoppel— rtf J  judicata:  detention  of  goods: 
summary  order  for  delivery  by  metropolitan 
police  magistrate  v/nder  2^3  Vict,  e.  71. «. 
40;  subsequent  action  for  damages  for  de- 
tention']—T!he  owner  of  goods,  under  the  value 
of  15Z.,  wrongfully  detained,  who  has  obtained 
a  magistrate's  order  for  their  delivery  under 
section  40  of  2  &  3  Vict.  c.  71,  is  not  thereby 
estopped  from  bringing  an  action  in  the 
County  Court  for  damages  consequent  upon 
the  detention.  Midland  Bail.  Co.  v.  Martin 
4'  Co.,  617 

See  Arbitration,  7. 

Eyidence^entriesin  bank  books.  See  Banker^ 

See  Arbitration,  7 ;  Practice,  11. 

Execution.    See  Recei  ver  ; .  Sheriff. 

Extortion,    See  County  Court,  1. 

Factors  Act,  1889.    See  Contract. 

Faculty.    See  Church. 


False    Imprisonment.       ^^^Mr^il\9^^   Com- 
pany, 4. 


Forcible  Entry.  See  La  jfl^LORD  and  Tenant,  3 

Forfeiture— relief  J^tdnst.  See  Landlord 
AND  Tenant,  SfST 

Friendly  Society— <#c^  "/tamng  in  his  pos- 
session^* money  belonging  to  the  society  : 
preferential  claim  of  society  :  friendly  socie- 
ties act,  1875  (38  ^  39  Vict.  c.  60),  s.  15, 
^j,,,  7]— Upon  the  true  construction  of  sec- 
tion 15,  sub-section  7,  of  the  Friendly  Socie- 
ties Act,  1875,  the  trustees  of  a  friendly 
society  are  entitled,  upon  the  bankruptcy  of 
an  officer  of  the  society,  who  has  received 
money  for  the  society  by  virtue  of  his  office, 
to  be  paid  out  of  the  general  estate  of  the 
bankrupt  the  amount  due  from  the  officer  to 
the  society  in  respect  of  such  money  in 
preference  to  any  other  debts  against  his 
estate.  In  re  Miller  ;  ex  parte  Official  Re- 
ceiver (App.),  324 

Fruit.    See  Tithe. 


Gam»— shooting,  right  of:  interference  with* 
See  Highway,  4. 
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Oamingr — claim  hy  betting  agent  for  money  iU' 
retted  prior  to  parsing  qf  act :  application 
of  act :  gaming  act,  1892  (55  Viet,  e.  9)]— The 
Oaming  Act,  passed  20th  May,  1892,  is  not 
retrospective,  and  therefore  no  bar  to  an 
action  to  recover  money  invested  by  a  turf 
commission  agent  for  his  principal  prior  to 
that  date.    Knight  v.  Lee,  28 

2,  wageriTig  contract :  moTvey  paid  in  re- 

epect  of  a  wager  :  56  Vict.  o.  9] — Money  paid 
to  satisfy  lost  bets  at  the  request  of  a  third 
party  cannot  be  recovered,  even  if  the  person 
paying  is  ignorant  of  the  purpose  for  which 
the  money  is  paid.  It  is  money  paid  in 
respect  of  a  wagering  contract,  and  its  re* 
covery  is  prohibited  by  65  Vict.  c.  9.  Tatham 
v.  Meerey  30 


3.  wagering  eontract :  promise  hy  adver- 
tisement: condition:  performanoe  of  condi- 
tion.: conMderation :  notice  of  aeeeptance : 
JHfntract  ofinstirance ;  8  4"  9  Vict.  c.  109 :  14 
G^.  3.  c.  48. 8. 2]— The  defendants  advertised 
th£tt  they  would  pay  100/.  to  any  person  who 
contracted  influenza  after  using  their  carbolic 
smoke  ball  for  a  specified  period  in  accord- 
ance with  directions  supplied.  The  plaintiff 
bought  and  used  a  smoke  ball  for  the  period 
and  in  accordance  with  the  directions,  and 
afterwards  contracted  influenza : — Held 
(affirming  a  decision  of  Hawkins,  J.),  that 
the  advertisement,  coupled  with  the  perform- 
ance of  the  condition  by  the  plaintiff,  con- 
stituted a  contract  on  the  part  of  the  defen- 
dants to  pay  the  plaintiff  1002.;  that  such 
contract  was  not  of  a  wagering  character 
within  8  &  9  Vict,  c  109,  nor  a  policy  of 
insurance  within  14  Geo.  3.  c.  48.  s.  2 ;  and 
that  the  plaintiff  was  entitled  to  recover  the 
lOOZ.  CarUll  V.  Carbolic  Smoke  Ball  Co. 
(App.),  267  - 


QtLB— gasworks  clauses  acts :  statutory  liability 
to  supply  gas  to  public  lamps  :  deficiency 
in  supply  caused  by  severe  frost:  liability 
of  local  authority  to  pay  full  statutory 
charge:  Bichmond  gas  act,  1867  (30  3}-  31 
Vict.  c.  c),  8.  48;  Richmond  gas  act,  l%9>\ 
(44  Jj^  45  Viet.  c.  xxxv.),  g.  25;  gasworks 
claims  act,  1871  (34  ^  35  Vict.  c.  41),  s.  36] 
— By  section  48  of  the  Richmond  Gas  Act, 
1867,  the  Richmond  Gas  Company  were  re- 
quired to  supply  gas  to  all  public  lamps 
within  a  certain  distance  of  their  mains,  and 
by  section  26  of  the  Richmond  Gas  Act,  1881, 
the  charge  for  supplying  gas  to  such  lamps 
was  to  be  a  fixed  sum  per  lamp  per  annum, 
the  lamps  to  be  lighted  from  sunset  to  sun- 
rise. The  latter  Act  incorporated  the  Gas- 
works Clauses  Act,  1871,  which  provides  by 
section  36  that  "  whenever  the  undertakers 
neglect  or  refuse  to  supply  gas,"  as  by  the 
Act  required,  to  any  of  tho  public  lamps,  in 


accordance  with  the  provimons  of  the  Act, 
they  shall  be  liable  to  a  penalty  for  each 
default.  During  the  months  of  December, 
1890,  and  January,  1891,  owing  to  obstrac- 
tions  in  the  pipes  caused  by  frost  of  ex- 
ceptional severity,  some  of  the  public  lamps 
were  not  kept  lighted  from  sunset  to  sunrise, 
and  others  were  supplied  with  less  than  the 
statutory  quantity  of  gas.  The  gas  company 
made  special  efforts  to  overcome  the  obstruc- 
tions, employing  extra  labour  and  spending 
large  sums  of  money  with  that  object: — 
Held^  that  the  company  were  entitled  to  be 
paid  the  full  statutory  charge  without  any 
deduction  in  respect  of  the  deficient  supply. 
In  re  Arbitration  between  Richmond  Gas  Co. 
and  Mayor ^  Aldermen,  and  Bwrgeues  of  Rich- 
mond (Surrey),  172 

supply  by  corporation :  occupation  of  gas 

pipes :  limited  user.    See  POOB  Bate. 

Habeas  Corpus.    See  Infakt. 

High  Bailiff  —  misconduct.  See  Coukty 
COUBT,  1. 

Highway — local  authority:  limitation  of  ac- 
tion :  surveyor  of  highways  ;  highway  ad,  1836 
(5  4'  6  Vict.  0.  50),  ss.  26  and  109 ;  pMic 
health  act,  1875  (28  ^  29  Viet.  e.  55),  m.  6, 
144,  and  264] — An  urban  authority  who  by 
virtue  of  a  local  Act  were  already,  before  the 
passing  of  the  Public  Health  Act,  1875,  s.  144, 
surveyors  of  highways,  were,  in  respect  of  an 
act  done  by  them  as  such  surveyors,  sued 
more  than  three  months,  but  less  than  six 
months,  after  the  cause  of  action  arose:— 
Beld,  that  the  rights  and  liabilities  of  the 
urban  authority  when  acting  as  such  sur- 
veyors were  governed,  not  by  the  provisions 
of  the  Public  Health  Act,  1875,  but  by  those 
of  the  Highway  Act,  1835,  and  that  as  the 
three  months  limited  by  section  109  of  the 
Act  of  1835  for  actions  against  surveyors  of 
highways  for  anything  done  under  that  Act 
hs^  expired,  the  action  was  too  late.  Gra- 
ham a/nd  wife  v.  Mayor  ^e.  of  Newcastle-vpon- 
Tyne  (App.),  315 

Burton  v.  The  Mayor  of  Salford  (52  Law  J. 
Rep.  Q.B.  668;  Law  Rep.  11  Q.B.  D.  2«6) 
followed.    Ibid. 

Taylor  v.  'I%e  MeWiam  Local  Board  (47  Law 
J.  Rep.  C.P.  12)  and  Kay  v.  The  Atherton 
Local  Board  (42  J.  P.  792)  overruled.    Ibid. 

2.  local  authority ;    nonfeasance :  injury 

occasioned  by  nonfeasance  :  liabiUty :  public 
hoaUlis^,  1875,  ss.  144  and  149]— The  PubUc 
Health  Act,  1875,  imposes  no  liability  on  a 
local  authority  in  which  the  highways  are 
vested  to  ^e  sued  for  a  cause  of  action  which, 
under  the  oi^  law,  could  not  have  been  main- 
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Higliway  (oontinued)  — 

tained  against  a  surveyor  of  highways.  J^HU 
liam  Cowley  v.  Newmarket  Local  Board 
(H.L.),  65 
A  portion  of  a  footpath  on  a  highway  had  been 
lowered  by  the  owner  of  adjoining  property, 
without  the  consent  of  the  local  authority, 
and  dwarf  walls  erected  for  the  support  of 
the  adjoining  parts  of  the  footpath.  There 
were  no  lights  near  these  dwarf  walls,  and 
the  appellant,  in  walking  along  the  footpath 
in  the  evening,  fell  and  sustained  injury : — 
Heldy  that  the  local  board  was  not  liable  in 
damages  for  the  injury  so  sustained.   Jbid. 


XV 


3.  owTierihip  of  soil  :   highway  set   out 

by  inclosure  commUsioners  :  yearly  letting  by 
vestry  for  long  period :  presumption  of  lost 
grant  to  trustees  for  pa/rishioners :  presump- 
tion of  enrolment :  9  Oeo.  2.  c,  36.  s.  3  ;  vest- 
ing of  land  in  churchwardens  and  overseers 
under  b^  Geo,  3.  c.  12.  s.  17  .•  statute  of  limita- 
tions]—The  commissioners  appointed  under 
the  Tetney  Inclosure  Act,  1774  (U  Geo.  3. 
c.  33),  by  their  award  made  thereunder,  set 
out  a  public  highway  running  between  allot- 
ments made  by  them.  There  was  no  evidence 
to  shew  to  whom  the  soil  of  the  highway  be- 
longed before  it  was  set  out  by  the  commis- 
sioners. From  the  year  1778  the  highway 
was  let  by  the  vestry  of  the  parish  every  year 
to  persons  who  paid  for  the  hire  of  it  and 
depastured  it,  and  until  1891  no  one  ques- 
tioned the  right  of  the  vestry  to  let  it,  or  of 
the  tenant  to  depasture  it.  The  money  was 
paid  to  the  surveyor  of  highways,  and  was 
applied  for  various  parish  purposes : — Held^ 
in  an  action  by  the  lord  of  the  manor,  who 
was  also  the  owner  of  allotments  adjoining 
the  highway,  for  a  declaration  that  the  soil 
of  the  highway  belonged  to  him,  that  such  an 
enjoyment  for  so  long  a  period  by  the  vestry 
was  only  consistent  with  ownership  of  the 
soil,  and  that  the  true  and  necessary  conclu- 
sion from  the  facts  was  that  the  soil  of  the 
highway  was  not  in  the  lord  of  the  manor, 
nor  in  the  owners  of  the  adjoining  allotments, 
but  was  vested  in  some  person  or  persons  as 
trustees  for  the  parishioners ;  that  the  high- 
way must  be  taken  to  have  either  vested  in 
the  churchwardens  and  overseers  of  the 
parish  at  the  date  of  the  statute  59  Geo.  3. 
c.  12,  or  to  have  been  acquired  by  them  since  ; 
and  that,  apart  from  all  presumption  of  a 
lost  grant  and  of  enrolment  under  9  Geo.  2. 
c.  36.  B.  3,  the  parish  had  gained  a  title  to 
the  highway  by  the  Statute  of  Limitations, 
subject  to  the  public  right  of  way.  Haigh  v. 
Wett  (App.),  532 

4.  right  of  public  to  pass  and  r^ass : 

interference  with  right  of  shootitig  of/ owner 
of  adjoining  land  :  trespasser  :  declaration  of 
right  of  owner :  order  XXV.  rule  6  f  practice] 
— The  Duke  of  Rutland  was  ti^  owner  of 
certain  moors  over  which  he  ^su^  rights  of 


shooting.  These  moors  were  intersected  by 
certain  highways,  the  soil  of  which  was  vested 
in  the  duke  as  owner  of  the  lands  on  each 
side  adjoining  the  highways.  The  plaintiff 
went  on  to  part  of  the  highway,  not  for  the 
purpose  of  using  the  highway  as  one  of  the 
public,  for  passing  and  repassing,  but  for  the 
express  purpose  of  interfering  with  the  duke's 
right  of  shooting,  which  right  was  being  then 
exercised  by  certain  of  his  friends.  The 
duke's  keepers,  in  order  to  prevent  that  inter- 
ference, seized  the  plaintiff  and  held  him 
down  until  the  shooting  was  over.  In  an 
action  for  assault,  the  defendants  pleaded 
justiOcation,  and,  alternatively,  paid  5«.  into 
Court  as  sufficient  to  satisfy  the  plaintiff's 
claim.  The  jury  at  the  trial  found  a  general 
verdict  for  the  defendants : — Held,  that  the 
verdict  and  judgment  in  the  action  ought  to 
be  entered  in  favour  of  the  defendants,  upon 
the  ground  that  the  plaintiff  was  a  trespasser, 
in  that  he  was  not  using  the  highway  for  the 
purpose  of  passing  and  repassing  along  it 
according  to  the  ordinary  mode  of  user  of  a 
highway.  Held  also  (LORD  E3HER,  M.R., 
dissenting),  that  the  Court  had  power  under 
Order  XXV,  rule  5  to  make  a  declaration  that 
the  plaintiff,  on  the  facts,  was,  at  the  time 
when  he  interfered  with  the  legal  right  of 
the  duke,  a  trespasser.  Harrison  v.  The  Duke 
of  Rutland  iA]pp.%  117 

Hiring  Agreement.    See  CoNTBAcr. 

Hops.    See  Tithe,  2. 

Hnsband  and  Wife— property  of  wife :  separate 
use :  restraint  on  anticipation  :  desertion : 
protection  order  :  judgment  against  wife  : 
execution :  appointment  of  receiver  :  divorce 
and  matrimonial  causes  act,  1857  (20  .J-  21 
Vict,  c.  85),  ss.  21,  25,  and  26]— The  pro- 
perty with  respect  to  which  a  married  wo- 
man, who  has  been  deserted  by  her  husband 
and  has  obtained  a  protection  order  under 
section  21  of  20  &  21  Vict,  c  85,  is.  by  section 
25,  to  be  considered  as  a  feme  sole,  is  only 
such  property  as  she  may  acquire,  or  which 
may  come  to  or  devolve  upon  her  after  the 
desertion;  and  the  Court  wiU  not  appoint  a 
receiver  of  the  rents  and  profits  of  property 
which  was  acquired  by  a  married  woman, 
subject  to  a  restraint  on  anticipation,  pre- 
viously to  the  date  of  the  desertion,  in  order 
to  satisfy  a  judgment  obtained  against  the 
married  woman  subsequent  to  the  making  of 
the  protection  order.  Hill  v.  Cooper,  423 
Waite  V.  Morland  (57  Law  J.  Rep.  Chanc.  655 ; 
Law  Kep.  38  Ch.  D.  135)  followed.    Ibid. 

settlement :  voluntary  settlement :  gift  of 

jewellery  to  wife.    See  Bankruptcy,  14. 

InoloBure  Gommissioxiera.    See  Highway,  3. 
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QUEEN'S  BENCH  DIVISION. 


[N.  S. 


Income  Tax—assestable  incame :  life  assurance 
society :  annuities :  incatne  tax  act,  1842,  s. 
100.  sched.  D.  Ist  case,  ith  rule  ;  s,  102]— A 
life  assarance  society  granted  annuities  to  its 
members — in  the  case  of  immediate  annuities 
in  consideration  of  a  sum  paid  down;  in 
that  of  contingent  annuities,  in  consideration 
either  of  a  lump  sum  or  periodical  premiums : 
— Held,  with  respect  to  assessments  made  pre- 
viously to  the  Customs  and  Inland  Revenue 
Act,  1888,  that  the  society  was  entitled  to 
deduct  from  its  gross  income  the  amounts 
paid  in  annuities  in  calculating  the  sum  upon 
which  income  tax  had  to  be  paid.  Oresham 
lAfe  Assurance  Society  v.  Styles  (H.L.),  41 

Decision  of  the  Court  of  Appeal  (59  Law  J. 
Rep.  Q.B.  584)  reversed.    Ibid. 

2Ti«  Alexandria  Watermorks  Company  v.  Mus- 
grave  (62  Law  J.  Rep.  Q.B.  349 ;  Law  Rop.  11 
Q.B.  D.  174)  distinguished.    Ibid. 

*•  - —  British  company  registered  under  the 
cowpanie*  a>ets\  trade  carried  on  abroad: 
P^litsaritinff  or  accrviny :  profits  not  remitted 
w  ths  United  Kingdom ;  6  4-  6  Vict,  o,  35. 
».  100.  tchd.  D,  Ath  and  Uh  cases :  16  ^  17 
yyst,  c.  M. «.  2.  sched,  i>.]~In  the  first  of 


these 


*J*s^  a  British  company  was  formed 


„ ?  "^J^.  ^  ^  acquire  and  work  breweries  in 
J°\y  ^^^  States.  Its  shares  were  held  partly 
xSi.w?,^^^^P«rtly  in  America.  To  comply 
withthe  iM  ot  tlie  United  States  a  subsidiary 
bT^^^'^t^"^^  i'^  America,  and  the 
w^f  1,  ?  ^^^''^  ^f^Mnt  of  the  breweries 
i^Qh  «>^!?!k^:J'^'   "nie  dividends  of  the  Eng- 

iTv  wa3  l^irr^  ^  "^  British  com. 

frffur    0«rmln   """"^^^  ^  ^^Id  shares 

I  ^°^,  ,^e™a^  compt^es.  Many  of  its 
shareholders  were  forei«iemTpSior.f  4„  ril,/ 
many,  and  by  direction  of  it"Si%'l^!f: 
dividends  due  to  the  oompaTi^'l^^,^^^^ 
ite  shares  in  the  four  Germ^*  L^^f  ""^  ""^ 
paid  into  banks  abroad  a^d^p'Sf^^  ^?^ 
tTe  dividend,  when  decUred?£^CEf 
shareholders  :~jy^W,  that  both  t.JfS^S, 
panics  fell  within  the  6th  case  of  stSlAwun 
in  5  &  6  Vict.  c.  36.  s.  100,  and  ttTt^ 
profits  actually  received  in  the  United  kw 
dom  were  alone  liable  to  income  tax.  j^l 
tholomay  Brewing  Co.  v.  Wyatt,  625 
Colqulumn  v.  Brooks  (59  Law  J.  Rep.  Q.B.  53 
Law  Rep.  14  App.  Cas.  493)  followed.    Ibid! 

Indictable  Oifenee.    See  Libel. 

IntBiLt^cvstody :  parent  and  child :  rights  of 
parent  as  guardian :  absence  of  misconduct  on 
part  of  parent:  habeas  corpus  :  jurisdiction 
of  eomTnon-law  courts  :  application  of  equity 
rules,  judicature  act,  1873  (36  ^  37  Vict,  c. 


66),  ss.  16  and  25,  sub-s.  10]— The  Queen's 
Bench  Division  has  jurisdiction  under  the 
Judicature  Act,  1873,  on  an  application  by 
habeas  corpus  by  a  parent  for  the  custody  of 
an  infant,  to  apply  the  rules  of  the  Cooit  of 
Chancery  with  regard  to  the  custody  of  in- 
fants; and  therefore  where  a  mother,  the 
legal  guardian  of  an  infant,  a  female  child 
of  about  the  age  of  fifteen,  applies  by  habeas 
corpus  for  the  custody  of  such  infont,  the 
Court,  if  of  opinion  that  it  will  not  be  for 
the  welfare  of  the  child  that  she  should  be 
given  into  the  custody  of  the  mother,  will 
refuse  to  grant  the  application,  even  though 
the  mother  may  not  have  been  guilty  of  any 
misconduct  disentitling  her  to  the  custody  of 
her  child.     In  re  Gyngall  (App.),  559 

Inland  Bevenne.  See  Income  Tax  ;  Pbobjlte 
DuTT;  Stamp;  Suocbssion  Duty. 

likMJixsJii^%— accident :  policy:  construction  :  "  t»- 
jury  cawed  by  violent,  accidcTital^  external,  and 
visible  means"]  —The  plaintiff  effected  a  policy 
with  the  defendants,  under  which  they  agreed 
to  pay  compensation  to  the  plaintiff  if,  dar- 
ing the  continuance  of  the  policy,  he  should 
sustain  "  any  bodily  injury  caused  by  violent, 
accidental,  external,  and  visible  means,"  but 
there  was  also  a  proviso  that  the  policy  was 
not  to  extend  to  nor  cover,  inter  alia,  injury 
*'  arising  from  natural  disease,  or  weakness  or 
exhaustion  consequent  on  disease."  The 
plaintiff,  while  stooping  to  pick  up  a  marble 
which  had  been  dropped  by  a  child,  wrenched 
his  knee  and  dislocated  the  cartilage  so  that 
he  was  disabled  for  some  weeks.  The  plain- 
tiff had  never  been  subject,  previously  to 
the  accident,  to  any  weakness  either  in  his 
knee  or  in  his  knee-joint: — Held,  that,  upon 
the  construction  of  the  policy,  the  plaintiff  was 
entitled  to  recover  ;  for  the  injury  was  caused 
by  violent,  accidental,  and  visible  means,  and 
also  by  "  external "  means — inasmuch  as  the 
word  ** external"  must  be  taken  as  contradis- 
tinguished from  and  the  antithesis  of  the 
word  *•  internal "  used  in  the  proviso.  Hamlyn 
V.  Cromn  Accidental  Insurance  Co,  (Lim.} 
(App.),  409 

2. fire :  fire  policy :  construction :  eondttion 

precedent:  condition  subsequent^—The  plain- 
tiff having  insured  certain  furniture  and 
"effects  against  fire  with  the  A.  and  B.  com- 
panies, insured  the  same  articles  with  Lloyd's, 
SDd  the  policy  contained  the  following  clause: 
**  Warranted  to  be  on  the  same  rate,  terms, 
^id  identical  interest  as  the  A.  and  B.  com- 
pa*\ieB,  and  to  follow  their  settlements": — 
SeltS^  that  the  stipulation  as  to  the  rate, 
termSiUid  interest  was  a  condition  precedent 
to  the  luibility  of  the  underwriters  under 
the  polic/.   Barnard  v.  Faber  (App.),  169 

Decision  of  SJbight,  J.,  reversed.    Ibid, 
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Insurant  (continued) — 

3. life:  matv/red poUoy :  advances  hyinsnr' 

ance  company  prior  to  maturity  :  winding-up 
vetUion  ayainst  company  between  dates  of  ad- 
vances  aiii  maturity  of  policy :  action  by  com" 
pony  to  recover  adeances:  set-off:   mutual 
credit  aTid  dealiny  between  company  and  policy- 
holder:  deed  of  arrangement :  release:  bank- 
Tuptcy  act,  1883  (46  ^  47  Vict,  o.  52),  s.  38  .• 
joint-stock  companion  arrangement  act^  1870 
(33  4'  34   net.  c,  104),  s.  2]— In  1879  the 
defendant  effected  policies  with  a  life  in- 
sarance  company,  the  amount  insured  to  be 
payable  to  him,  if  living,  on  the  7th  of  May, 
1888,  or  to  his  executors  if  he  died  before 
that  date.    In  April  and  May,  1887,  the  com- 
pany made  advances  to  the  defendant  upon 
the  security  of  the  policies.    On  the  6th  of 
August,  1887,  a  petition  to  wind  up  the  com- 
pany was  presented,  but  no  winding-up  order 
was  made  until  the  30th  of  July,  1889.    The 
defendant  regularly  paid  all  premiums  due  on 
the  policies,  both  before  and  after  the  petition 
to  wind  up.    In  April,  1890,  a  deed  of  arrange- 
ment was  entered  into  between  the  plaintiff 
company  in  liquidation  and    the  Sun  Life 
Assurance    Company,  under  which  all   the 
policies  were  to  be  transferred  to  the  Sun 
Assurance  Company,  and  the  policy-holders 
were  to  accept  certain  reduced  payments  from 
that  company  in  full  satisfaction  of  their 
claims  upon  the  plaintiff    company.     This 
arrangement  was  agreed  to  by  a  statutory 
majority  of  the  policy-holders  at  a  meeting  at 
which  policy-holders  were  summoned  under 
section  2  of  the  Joint-Stock  Companies'  Ar- 
rangement Act,  1870.    The  defendant  did  not 
assent  to  it,  but  it  was  subsequently  sanc- 
tioned   by  the    Court   in  June,  1890.     In 
December,  1890,  an  action  was  brought  by 
the  plaintiff  company  to  recover  from  the 
defendant  the  advances  made  on  the  policies : 
— Held,  that  the  defendant  was  entitled  to 
set  off  the  moneys  due  on  the  policies  against 
the  advances.    Held  also^  that  as  the  credi- 
tors whose  policies  had  matured  formed  a 
class  distinct  from  those  who  were  policy- 
holders by  reason  of  their  policies  not  having 
matured,  a  separate  meeting  of  such  class  of 
creditors  ought  to  have  been  summoned ;  and 
no  such  meeting    having   been    summoned 
under  section  2    of   the  Joint-Stock  Com- 
panies' Arrangement  Act,  1870,  the  deed  of 
arrangement  was  not  binding  upon  that  class 
of  creditors,  and  consequently  did  not  amount 
to  a  release  of  the  plaintiff  company's  claim 
against  the  defendant.    Sovereign  Life  Assur- 
ance Co.  V.  Dodd  (App.),  19 

4,  —  marine :  contract :  loss :  deviation  clause : 
change  of  voyage^— The  plaintiffs  effected  with 
the  defendants  a  policy  of  marine  insurance 
on  goods  to  be  shipped  "  from  the  Mersey  or 
London  to  any  port  in  Portugal  and  [or] 
Spain  this  side  Gibraltar,  and  [or J  at  and 
from  thence  to  any  place  or  places  in  the  in- 
terior," including  all  risks  from  leaving  the 
Vol.  62.— Q.B.  Indev. 
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warehouse  in  the  United  Kingdom  till  de- 
livery at  the  warehouses  of  the  consignees. 
In  the  margin  of  the  policy  was  the  following 
clause,  "  Deviation  and  [or]  change  of  voyage 
and  [or]  transhipments  not  included  in  the 
policy  to  be  held  covered  at  a  premium  to 
be  arranged."  They  subsequently  consigned 
goods  from  Bradford  to  Madrid,  intending 
them  to  go  via  Seville,  but  not  expressly  in- 
structing their  shipping  agents  to  that  effect. 
The  goods  were  declared  under  the  policy, 
and  shipped  on  a  vessel,  which  was  lost  while 
on  that  part  of  the  voyage  common  to  ships 
bound  either  for  the  western  or  for  the  eastern 
ports  of  Spain.  It  was  then  discovered  that 
the  goods  had  been  shipped  to  Cartagena,  on 
the  east  coast  of  Spain.  The  vessel  was  not 
bound  for  Seville,  but  for  Carril  and  Huelva, 
'  this  side  Gibraltar,  and  to  Cartagena  and 
other  ports  on  the  east  ooast  of  Spain.  The 
plaintiffs  informed  the  defendants  of  the 
mistake,  and  offered  to  pay  the  proper  extra 
premium  for  Cartagena.  This  offer  was  re- 
fused :  — Held  (affirming  the  decision  of 
Wbight,  J.),  that  the  insured  voyage  was 
from  the  Mersey  or  London  to  some  port  in 
Portugal  or  the  west  coast  of  Spain,  and  that 
the  goods  not  having  been  shipped  to  any 
such  port,  the  policy  never  attached;  that 
"  change  of  voyage  "  in  the  deviation  clause 
applied  only  to  the  case  where  the  policy 
having  attached  by  the  starting  of  the  goods 
on  the  insured  voyage,  a  change  of  voyage 
was  subsequently  made,  and  that  the  defen- 
dants were  therefore  not  liable.  Simon,  Israel 
4'  Co.  V.  Sedgwick  (App.),  163 

International  Copyright.    See  Copyright. 

Interpleader — relief  by  way  of:  interest  of  ap- 
plicant :  collusion :  order  L  VIZ.  rule  2,  clauses 
(ja)  and  (ft)] — ^Where  an  applicant  for  relief 
by  way  of  interpleader,  although  he  lays  no 
claim  to  any  specific  portion  of  the  sum  in 
dispute,  has  yet  agreed  with  one  of  the  two 
opposing  parties  to  do  what  he  legally  can  to 
defeat  the  claim  of  the  other,  he  so  far 
identities  himself  in  interest  as  to  come 
within  the  express  terms  of  Order  LYII.  rule 
2,  clause  (ft),  and  disentitles  himself  to  relief 
on  the  ground  of  collu.sion.  Murietta  v.  South 
American  4^.  Co.  {Lim.)  (^Deter  and  another, 
claimants'),  396 

Collusion,  in  the  sense  in  which  it  is  used  in 
this  order,  does  not  necessarily  involve  any- 
thing morally  wrong,  but,  under  such  circum- 
stances, an  applicant  fails  to  bring  himself 
under  the  condition  by  which  alone  he  is 
entitled  to  relief.    Ibid. 

InttrrogatorioB.    See  Pbactige,  8,  9. 

Jewellery— gift  by  husband  to  wife.  See  Bi^'K- 
BUPTCT,  14. 
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Jad^ment — default  in  payment  of  som  dae.  See 
Abbbst,  1. 

proceedings  to  recover  money  upon.    See 

Limitation,  Statutes  op. 

Justice  of  the  Feaee— indictable  offence.    See 

LiBSL. 


rating  appeal.    See  Poob  Ratb. 

Land— trespass.    See  Highwat,  4. 
— —  registration.    See  Begistbation. 

Land  Boeiety — rules:  eonstmetion]  —  A  land 
society  was  formed  for  the  purchase  of  an 
estate  to  be  sold  in  lots  to  the  members,  each 
of  whom  covenanted  to  abide  by  the  rules  of 
the  society.  The  estate  was  purchased  by 
trustees  for  the  society,  and  the  purchase- 
money  was  secured  by  mortgages  on  which 
the  trustees  were  liable.  The  estate  was 
divided    into  numbered   allotments,  and  a 

•  price  set  opposite  each  number  to  be  paid  by 
monthly  instalments,  and  such  allotmenta 
were  to  be  allotted  at  that  price  unless  pre- 
viously sold  by  auction.  By  rule  85  members 
were  required,  in  addition  to  the  price  of 
their  allotments,  to  pay  a  proportionate  part 
of  the  price,  expenses,  and  interest  payable 
in  respect  of  allotments  held  from  time  to 
time  by  the  trustees.  The  rules  further 
provided  for  the  forfeiture  of  allotments  in 
case  of  default,  and  declared  that  the  rights 
of  the  defaulting  member  in  respect  of  such 
allotments  should  absolutely  cease;  they 
empowered  the  trustees  to  sell  such  forfeited 
allotments,  and  required  them  in  the  event 
of  a  sale,  after  deducting  all  moneys  payable 
under  the  rules  by  the  defaulting  member, 
to  pay  him  the  surplus  of  the  proceeds : — 
Held^  that  unallotted  and  forfeited  allotments 
were  allotments  held  from  time  to  time  by 
the  trustees  within  rule  35,  and  that  members 
were  liable  for  contributions  in  respect 
thereof.    H'dl  v.  CranJi  (App.),  145 

Land  Tzx—land  taw  act,  1797  (38  Oeo.  3.  e.  6), 
is,  1  and  4  .*  liability  of  railway  tunnel  to  land 
tax  .*  metropolitan  and  district  railways  (city 
lines  and  extensions)  act,  1879,  ss,  2, 16, 17, 
and  44  .*  metropolitan  railway  act^  1881,  #.  5  .* 
property :  easemenf] — ^The  appellant  company 
by  a  private  Act  obtained  power  "  to  appro- 
priate and  use  the  subsoil  and  under-surface 
of  certain  streets  and  highways"  and  "to 
purchase,  take,  and  use  "  any  **  vault,  cellar, 
or  arches "  necessary  for  their  undertaking, 
and  the  owners  thereof  were  to  sell  the  same 
to  the  company.  But  it  was  provided  that 
"  the  purchase  of  any  such  cellar,  vault,  and 


construction  shall  not  in  any  case  be  deenued 
the  purchase  of  a  part  of  a  house  or  other 
building  or  manufactory  within  section  92  of 
of  the  Lands  Clauses  Consolidation  Act» 
1845."  The  company  were  also  empowered 
to  acquire  easements  only  under  roads,  &c» 
but  were  to  be  liable  to  make  compensation 
for  such  easements  or  rights.  Part  of  the 
undertaking  was  a  tunnel  constructed  across 
and  under  a  public  street : — Jffield,  aflSzming 
the  decision  of  the  Court  of  Appeal  (61  Law 
J.  Rep.  Q.B.  193;  Law  Rep.  [1892]  1  Q.B. 
165),  that  the  tunnel  was  not  an  easement, 
but  the  absolute  property  of  the  appellants, 
and  was  therefore  subject  to  assessment  for 
land  tax.  Metropolitan  Hail.  Co.  v.  Ibwler 
(H.L.),  553 

exemption.    See  Tithb,  2. 

Landlord  and  Tenaoit— covenant  by  tenant  to 
repair  :  construction  .*  faulty  foundation  of 
demised  premises :  defect  existing  at  date 
of  demise^ — The  defendants  became  tenants 
to  the  plaintiffs  of  a  house  under  a  lease 
which  contained  a  covenant  by  the  defen- 
dants to  "repair,  uphold,  sustain,  and 
maintain**  the  demised  premises,  and  to 
yield  them  up  at  the  end  of  the  term  so  re- 
paired, upheld,  &c.,  to  the  lessors.  The  house, 
which  was  very  old  at  the  date  of  the  demise, 
was  built  upon  a  timber  platform  resting  upon 
a  boggy  soil,  the  gravel  being  seventeen  feet 
below,  and  could  not  have  been  effectually 
repaired  during  the  tenancy  except  by  means 
of  underpinning.  At  the  end  of  the  term  it 
was  in  a  dangerous  condition  and  had  to  be 
pulled  down,  owing  to  the  bulging  of  a  wall 
caused  by  the  timber  platform  having  become 
rotten,  and  the  foundation  consequently  sink- 
ing. It  was  proved  that  the  defendants  had» 
from  time  to  time  during  the  t«rm,  done 
certain  repairs  to  the  premises.  In  an  action 
by  the  plaintiffs  against  the  defendants  upon 
the  covenant  to  repair : — Held^  that,  having 
regard  to.  the  age  and  defective  foandation 
of  the  house  at  the  date  of  the  demise,  the 
defendants  were  not  liable  under  the  covenant. 
Lister  v.  Lane  (App.),  683 

2, lease :  breach  of  covenant  to  keep  and 

deliver  up  premises  in  repair:  actions  by 
landlord  during  continuance  ^  term  and  at 
expiration  of  term :  method  of  assessing  dam- 
ages in  second  action]  —Two  years  before  the 
expiration  of  a  lease,  the  lessor  brought  an 
action  against  the  lessee  for  breach  of  cove- 
nant to  repair ;  the  lessee  paid  into  Court  the 
sum  of  235Z.,  which  was  accepted  in  satisfac- 
tion. No  repairs  were  in  fact  done.  At  the 
expiration  of  the  term  another  action  was 
brought  by  the  same  lessor  for  breach  of 
covenants  to  repair  and  leave  in  repair.  The 
particulars  in  this  action  included  the  items 
of  non-repair  in  respect  of  which  the  claim 
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Landlord  and  Tenant  (continued) — 

was  made  in  the  first  action ;  it  also  included 
other  items.  The  official  referee  assessed  the 
damages  by  ascertaining  the  amount  required 
to  put  the  premises  into  repair,  together  with 
a  sum  for  any  depreciation  that  would  have 
accrued  had  the  repairs  been  done  on  the 
first  occasion  between  that  date  and  the  end 
of  the  term,  and  deducting  from  such  amount 
the  sum  received  by  the  lessor  in  the  first 
action: — HeJd^  that  the  official  referee  had 
adopted  the  right  method  of  assessing  the 
damages  in  the  second  action,  and  that  the 
sum  paid  into  Court  in  respect  of  the  first 
action  must  not  be  treated  as  the  equivalent 
of  putting  the  premises  into  repair,  but  as 
representing  the  loss  to  the  lessor  measured 
by  the  depreciation  in  the  saleable  value  of 
the  reversion.    Hendenon  v.  Thorn,  586 

3. diftressfoT  rent :  forcible  entry :  *' outer** 

door"] — The  plaintiffs  occupied  a  warehouse 
within  a  courtyard  as  sub-lessees.  The  court- 
yard was  included  in  their  sub-lease,  and  the 
usual  access  to  it  was  by  a  gate  opening  on  a 
lane.  The  entire  premises  demised  by  the  head 
landlord  to  his  immediate  lessees  were  larger 
than,  and  comprised  the  premises  sub-let 
to,  the  plaintiffs.  At  the  opposite  side  of 
the  courtyard  was  a  building  still  occupied 
by  the  immediate  lessees,  and  not  sub-let. 
The  plaintiffs  had  paid  their  own  rent,  but 
the  immediate  lessees  were  in  default  to  the 
head  landlord,  who  distrained  on  the  plaintiffs 
as  being  in  possession  of  part  of  the  premises. 
In  levying  the  distress  the  broker  of  the  head 
landlord  left  the  outside  gate  untouched,  and 
effected  his  entry  into  the  courtyard  by  pass- 
ing through  the  building  in  the  occupation  of 
the  immediate  lessees.  Once  in  the  courtyard, 
he  broke  open  the  main  door  of  the  plaintiffs' 
warehouse  and  distrained  i—ffeld,  by  Bowbn, 
L.J.,  in  an  action  to  recover  damages  for 
illegal  distress,  that  the  plaintiffs  were  en- 
titled to  succeed.  The  contention  that  the 
landlord,  once  lawfully  on  the  demised  pre- 
mises, might  break  doors  was,  on  the  autho- 
rities, untenable ;  and  that  the  main  door  of 
the  warehouse,  and  not  the  gate  of  the  court- 
yard, was  the  "outer"  door.  Held,  by  the 
Court  of  Appeal,  that  the  door  of  the  plain- 
tiffs* warehouse  which  had  been  broken  open 
was  the  ^  outer  "  door,  and  consequently  that 
the  distress  was  illegal.  American  Cancen' 
trated  Mtist  Corporation^  v.  Hendry  (App.), 
388 

4.  lease :  covenant  to  pay  charge  imposed 

on  premises:  expense  of  abating  nuisance: 
liability  of  lessee :  public  health  (^London)  act, 
1891  (64  4-  65  Vict  c.  76)]— A  lease  by  the 
plaintiff  contained  a  covenant  on  the  part  of 
the  lessee  to  pay  during  the  continuance  of 
the  demise  all  land  tax,  sewers  rate,  main 
drainage  rate,  and  all  other  rates,  taxes, 
assessment  chaiges,  or  impositions  whatso- 
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ever,  parliamentary,  parochial,  or  otherwise 
.  .  .  taxed,  charged,  or  imposed  upon  the 
demised  premises,  or  on  the  lessor  in  respect 
thereof.  The  defendant,  as  lessee,  failed  to 
repair  the  drains,  and  the  effect  of  his  neglect 
to  repair  was  to  cause  a  nuisance,  which  the 
plaintiff  was  ordered  by  the  sanitary  autho- 
rity, under  the  Public  Health  (London)  Act, 
1891,  to  abate  i^Held,  that  the  plaintiff  was 
entitled  to  recover  all  expenses  incurred  in 
complying  with  the  order,  sudi  expenses 
being  a  charge  imposed  on  the  lessor  in  re- 
spect of  the  premises  within  the  meaning  of 
the  above  covenant.    Smith  v.  Jlobin»m,  609 

6.  relitf  against  forfeiture :  common  lam 

procedure  act,  1860,  s.  1:  relief:  parties 
necessary  to  appUoation  :  lessee  :  assignee  : 
underlessee^—Bj  the  Common  Law  Proce- 
dure Act  r23  &  24  Vict.  c.  126),  s.  1,  it 
is  enacted  that  *<in  the  case  of  any  eject- 
ment for  a  forfeiture  brought  for  non-pay- 
ment of  rent,  the  Court  or  a  Judge  shall 
have  power,  upon  rule  or  summons,  to  give 
relief  in  a  summary  manner,  up  to  and  within 
the  like  time  aft^  execution  executed,  and 
subject  to  the  same  terms  and  conditions  in 
aU  respects,  as  to  payment  of  rent,  costs,  and 
otherwise,  as  in  the  Court  of  Chancery ;  and 
if  the  lessee,  his  executors,  administrators,  or 
assigns,  shall  upon  such  proceedings  be  re- 
lieved, he  anc^they  shall  bold  the  demised 
lands  according  to  the  lease  thereof  made, 
without  any  new  lease " : — Held,  that,  after 
judgment  and  execution,  no  relief  could  be 
given  to  an  assignee  of  the  lease,  an  under- 
lessee,  or  a  mortgagee,  or  any  other  person 
interested  in  the  lease,  mnless  the  original 
lessee  was  made  a  party  to  the  application, 
or  good  ground  shevm  for  omitting  to  do  so. 
Hare  v.  Mms,  187 

6.  relief  against  forfeiture :  re-entry  in 

case  of  bankruptcy:  underlessee:  vesting 
order :' practice :  conveyancing  and  law  of 
property  act,  1881  (44  ^  46  Vict.  c.  41),  *.  14, 
sub'SS.  2,  3,  and  6,  s.  69 ;  conveyancing  and 
lam  of  property  act,  1892  (66  4*  66  Vict,  c,  13), 
s.  4]— In  a  lessor's  action  to  enforce  a  right 
of  re-entry,  an  underlessee  who  claims  relief 
is  not  bound  to  apply  for  such  relief  by 
summons  at  chambers,  but  is  entitled  to  de- 
fend the  action  and  counter-claim  a  vesting 
order  under  section  4  of  the  Conveyancing 
and  Law  of  Property  Act,  1892.  Chomeley's 
School  (  Wardens  of)  v.  8eneU,  476 

7.  yearly  tenancy:  holding  over  by  con- 
sent :  implication  of  law :  tacit  renovation  of 
contract :  tenancy  from  year  to  year'J—Bj  an 
agreement  in  writing  certain  premises  were 
let  by  the  plaintiff  to  the  defendant  and 
others  as  tenants  for  one  year,  the  rent  to  be 
paid  quarterly  in  advance ;  and  each  of  the 
tenants  made  himself  personally  liable  under 
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Landlord  and  Tenant  (continaed) — 

the  agreement.  After  the  expiration  of  the 
year  the  tenants  remained  in  possession.  The 
plaintiff  wrote  asking  for  the  rent  payable  in 
respect  of  the  first  quarter  after  the  expira- 
tion of  the  tenancy  for  a  year,  but  no  answer 
was  sent  to  his  letter.  Subsequently  a  letter 
was  written  to  the  plaintiff  on  behalf  of  the 
tenants  informing  him  of  their  intention  to 
discontinue  their  tenancy  of  the  premises,  and 
giving  him  notice  that  they  would  not  con- 
tinue the  same  beyond  the  period  required 
under  their  agreement,  also  that  they  would 
be  glad  if  the  plaintiff  could  see  his  way  to 
take  up  the  premises  on  a  day  named,  or  even 
earlier.  In  an  action  to  recover  two  quarters' 
rent, — Held^  that  there  was  no  evidence  to 
rebut  the  implication  of  law  that  there  was 
a  tacit  renovation  of  the  old  agreement,  and 
that  the  tenants  remained  in  possession  as 
tenants  from  year  to  year  upon  such  of  the 
terms  of  the  old  agreement  as  were  not  in- 
consistent with  such  a  tenancy.  Dtntgal  v. 
McCwrihy  (App.),  462 


8. yearly  tenamcy :  rent  payable  an  quarter 

daySf  "  and  always,  if  required,  a  quarter  in 
advan-ce^* :  reatOTiahle  notice  of  demand  in  ad- 
vance']— Under  an  agreement  for  a  yearly 
tenancy  the  tenant  agreed  to  pay  the  rent 
quarterly  on  the  stated  quarterly  days,  "  and 
always,  if  required,  a  quarter  in  advance  " : — 
ffeld,  by  the  Divisional  Court  <Gbantham,  J., 
and  Williams,  J.},  that  the  rent  became  due 
and  payable  in  advance  on  each  quarter  day, 
and  that  the  landlord  could  demand  the  same 
at  any  time  during  the  current  quarter.  Held 
furtlier,  that  where  a  landlord  found  the 
holder  of  a  bill  of  sale  in  possession  of  the 
premises,  and  about  to  carry  out  a  sale,  notice 
of  demand  for  immediate  payment  of  the 
rent  so  due  in  advance  was  reasonable  notice. 
London  amd  Westminster  Loam,  Co,  v.  London 
and  North  Western  Rail,  Co.^  370 

bankrupt  tenant:  non -disclaimer  of  ten- 
ancy by  trustee.    See  Bankbuptcy,  6. 

Lands  Clauses  Consolidation  Act— lands  in- 
juriously affected :  alteration  in  ooTistrue- 
tion  of  works  :  further  compensation  for 
depreciation  of  Twuse :  lands  clauses  con- 
solidation act,  1845  (8  Vict.  c.  1 8)  ;  railways 
clauses  consolidation  act,  1845  (8  Vict.  c.  20)] 
In  1864  the  Metropolitan  Railway  Company 
compensated  the  lessee  of  a  house,  situate 
within  fifty  feet  of  their  line,  in  respect  of 
the  w^orking  as  well  as  of  the  construction  of 
their  railway.  In  1884  H.  became  the  under- 
lessee  and  occupier  of  the  same  house.  In 
1889  the  company  constructed  an  opening  of 
about  1,600  feet  area  as  a  ventilator  for  an 
adjoining  underground  station,  which  col- 
lected foul  air,  noxious  gases,  and  smoke,  and 
caused  them  to  issue  in  increased  quantity 


nearer  the  windows  of  the  house : — Heldf  that 
this  was  such  an  alteration  in  the  construction 
or  execution  of  the  works  as  would  entitle 
H.  to  compensation  for  the  additional  de- 
preciation of  his  house  as  if  he  had  been 
tenant  when  the  railway  was  originally  con- 
structed. Attorney- QeneraX  and  Hare  v. 
Metropolitan  Rail.  Co.,  453 

2» compulsory  purchase  :  oompensation : 

reversiana/ry  value  qf  fully  licensed  public- 
house  :  principle  to  he  adapted  by  arbi- 
trator in  estimating  value"] — The  owner  of  a 
fuUy  licensed  public-house,  let  for  an  un- 
expired term  of  twenty-six  years,  had  received 
notice  from  the  London  County  Council  to 
treat  for  its  compulsory  purchase: — Held, 
that  the  arbitrator  was  entitled  to  admit  evi- 
dence to  prove  the  present  market  value  of 
the  owner's  reversionary  interest  in  the  pre- 
mises as  a  licensed  public-house  ;  and,  for  the 
purpose  of  ascertaining  the  reversionary  value, 
was  not  confined  to  the  estimated  rental  of 
the  premises  as  a  house  and  shop,  apart  from 
the  question  of  the  premises  being  licensed  as 
a  public-house  when  the  reversion  fell  in. 
Helton  V.  London  County  Council,  222 

Lease.    See  Landlord  and  Tenant. 

Lessor.    See  Pbaotice,  13. 

Libel — defamation :  privileged  communication  : 
report  of  judicial  proceedings  :  ex  parte  ap- 
plioaticn  to  justices  for  grant  of  summons 
in  respect  qf  indictable  offence:  indictable 
offences  act,  1848  (11  4'  12  Vict.  e.  42),  ss.  1 
and  19 :  *' public  court  of  justice"]  ^The  rule 
that  the  publication  of  a  fair  and  correct 
report  of  judicial  proceedings  taking  place  in 
a  public  Court  of  justice  is  privileged  extends 
to  proceedings  taking  place  publicly  before 
Justices,  though  such  proceedings  consist  of 
an  ex  parte  application  for  a  summons  in 
respect  of  an  indictable  offence,  which  is 
granted  by  the  Justices.  Kimber  v.  J^ess 
Association  {Lim.)  (App.),  152 

Where  Justices  sit  under  section  1  of  the  In- 
dictable Offences  Act,  1848,  to  hear  an  appli- 
cation for  a  summons  in  respect  of  an  alleged 
indictable  offence,  the  room  or  building  is  an 
open  Court,  unless  the  Justices  have  ordered 
it  to  be  closed.    Ibid. 

Limitation  of  Action.    See  Highway,  1. 

Limitation,  Statutes  ot—judgm^7U :  real  property 
limitation  act,  1833  (3^4  Will.  4.  c.  27), 
».  40 :  3  ^  4  Will.  4.  c.  42.  s.  3 .-  judgments 
act,  1864  (27  4'  28  Vict.  o.  112).  s.  1 :  real 
property  limitation  act,  1874  (37  Jf"  38  Vict. 
0.  57),  ss.  8  and  9]— The  8th  section  of  the 
Real  Property  Limitation  Act,  1874,  which 
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Limitation,  Statntei  of  (contlnned) — 

provides  that  no  action  or  suit  or  other  pro- 
ceeding shall  be  brought  to  recover  any  sum 
of  money  secured  by  any  mortgage,  judg- 
ment, or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent,  but  within 
twelve  years  after  the  right  to  receive  it  has 
accrued,  applies  to  proceedings  to  recover 
money  upon  a  judgment  obtained  upon  a 
covenant,  and  is  not  limited  to  judgments 
which  operate  as  a  charge  upon  land.  Ja/y  v. 
Joknttone  (App.),  128 

title  to  highway.    See  Highway,  3. 

liquidated  Damages.  See  Bill  of  Exchange. 

Liquidator — undertaking  by.    See  Costs,  4. 

Looal  aoTemment.    See  Public  Health  Act. 

London— Public  Health  Act.    See  Landlord 
AND  Tenant,  4. 

See  Mbtbopolis. 

Lost  Grant.    See  Highway,  3. 

Xaohinery — injury  to  workman.    See  Masteb 
AND  Servant,  3. 

Xalioions  Prosecution.     See  Tbahway  Com- 
pany. 

Xandamus— to  local  authority.     See  Public 
Health  Act,  1 ;  Bailway  Company,  fi. 
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employment, — Held^  that  the  agreement,  ex- 
cept in  80  far  as  it  applied  to  medicine  or 
medical  attendance,  was  illegal  under  the 
Truck  Acts,  and  an  offence  against  those  Acts 
had  been  committed  in  not  actually  paying 
the  plaintiff's  wages  in  current  coin;  but 
that  although  the  agreement,  being  illegal, 
could  not  be  vouched  as  evidence  of  the 
plaintiff's  assent,  nevertheless  the  plaintiff 
having  in  fact  assented  to  and  acquiesced  in 
the  payment  of  the  deductions  to  a  trust 
fund,  not  illegal,  for  the  benefit  of  herself 
and  others,  and  the  deductions  having  been 
used  for  the  purposes  of  the  fund,  the  de- 
fendants were  entitled  to  rely  upon  these 
facts  as  a  defence  by  way  of  set-off  or  counter- 
claim, and  the  plaintiff,  therefore,  could  not 
recover  the  deductions,  ffewlett  v.  Allen  4* 
Sons  (App.),  9 

JSx  parte  Cooper  ;  in  re  Morris  (Law  Rep.  26 
Ch.  D.  693)  considered.    Ibid. 

Lamb  v.  The  Great  Northern  Railway  Compa/ny 
(60  Law  J.  Hep.  Q.B.  489 ;  Law  Rep.  [1891] 
2  Q.B.  281)  explained.    Ibid. 

2,   injury  to   workman:    employers*  lia- 

UUty  act,  1880  (43  4"  44  Vict.  o.  42) ;  em- 
ployers and  workmen  aot^  1876  (38  4*  39  Vict, 
o.  90),  s.  10 ;  potman  in  public-house :  domestic 
or  menial  servant^ — ^Where  the  duties  of  a 
potman  in  a  public-house,  although  manual, 
are  substantially  of  a  menial  or  domestic 
nature,  he  is  not  a  workman  within  the 
Employers'  Liability  Act.  Pearce  v.  Lans" 
dowTve,  441 

Although  the  facts  of  the  case  were  admitted, 
yet  it  was  the  duty  of  the  Judge  to  leave  to 
the  jury  the  question  whether  the  plaintiff 
was  a  workman  and  not  a  domestic  servant. 
Ibid. 


Xanor.    See  Common. 


Xaster  and  Zwm^aX,— payment  of  wages :  de^ 
ductions  from  wages:  set-off:  truck  act, 
1831  (14-2  WiU.  4.  c.  37),  w.  1,  2,  3.  4, 
and  5;  truck  amendment  act,  1887  (50  4* 
51  Vict.  0.  46),  s.  6]— The  plaintiff,  an  artificer 
within  the  meaning  of  the  iWck  Acts, 
upon  entering  the  defendants'  employment, 
signed  a  memorandum  whereby  she  agreed 
to  conform  to  all  the  rules  of  the  defen- 
dants' works.  One  of  these  rules  was  that  all 
employes  of  the  defendants  should  become 
members  of  a  sick  and  accident  club  in  con- 
nection with  the  works,  to  the  funds  of  which 
a  weekly  subscription,  proportioned  to  the 
wages  of  each  contributor,  was  payable. 
Accordingly,  during  the  period  of  the  plain- 
tiff's employment,  a  proportionate  deduction 
was  in  ^ct  made  each  week  from  her  wages 
and  paid  over  to  the  fund.  In  an  action  by 
the  plaintiff  to  recover  the  amount  of  the 
deductions  made  during  the  course  of  her 


3, injury  to  workman  :  employers*  liability 

act,  1880  (43  4*  44  Vict.  o.  42),  s.  1,  sub-ss.  1  and 
4  ;  method  of  coTUrol  of  hoisting  gear :  absence 
of  sufficient  safeguard:  defect  in  "  ways,  works, 
machinery,  or  plant " ;  **  reasonable  fitness  "] — 
Defect  in  the  condition  of  machinery  for  the 
purpose  of  section  1,  sub-section  1,  of  the 
Employers'  Liability  Act,  1880,  means  the 
absence  of  reasonable  fitness  to  secure  safety 
in  the  operation  for  which  it  is  intended. 
Stanton  v.  Scrutton,  405 

An  employer  who  uses  an  arrangement  of 
machinery  (not  in  itself  defective)  the  hand- 
ling of  which,  as  he  knows,  is  entrusted  to 
such  men  as  stevedores'  labourers,  is  not 
entitled  to  have  excluded  from  the  considera- 
tion of  its  ** reasonable  fitness"  an  obvious 
chance  of  danger  through  their  want  of  care. 
Ibid. 

The  absence,  in  the  conditions  of  the  machinery 
taken  as  a  whole,  of  any  sufficient  safeguard 
against  danger  arising  from  an  ordinary  and 
probable  occurrence  as  a  slip  in  the  manage- 
ment of  a  winch  is  a  defect.    Ibid. 
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Xayor*s  Court — removal  of  action :  writ  of  cer- 
tiorari :  discretion  of  judge :  action  **fU  to 
he  tried "  in  high  court :  mayoT^s  court  of 
London  procedure  act,  1857  (20  4"  21  Vict,  o. 
clvii.)  .•  borough  and  local  courts  of  record  act, 
1872  (36  ^  36  Vict,  c.  86),  scJied.  clause  12]— 
Glanse  12  in  the  schedule  to  the  Boroagh  and 
Local  Courts  of  Record  Act,  1872,  which  is 
applicable  to  the  Lord  Mayor's  Court,  pro- 
vides that "  no  action  entered  in  the  Court 
shall,  before  judgment,  be  removed  or  remov- 
able from  the  Court  into  any  superior  Court 
by  any  writ  or  process,  except  by  leave  of  a 
Judge  of  one  of  the  superior  Courts  in  cases 
which  shall  appear  to  such  Judge  fit  to  be 
tried  in  one  of  the  superior  Courts."  The 
plaintiff  brought  an  action  in  the  Mayor's 
Court  against  the  defendants,  who  were  stock- 
brokers, in  respect  of  an  aJleged  false  and 
fraudulent  representation  contained  in  a  cir- 
cular issued  by  them  by  reason  of  which  he 
had  been  induced  to  pay  a  sum  of  351,  to  the 
defendants : — ffeldj  that  the  defendants  were 
not  entitled  as  of  right  to  a  writ  of  certiorari 
for  the  removal  of  the  action  into  the  High 
Court,  but  that  the  question  whether  the 
action  should  be  removed  into  the  High  Court 
depended,  under  clause  12,  upon  whether  the 
action  was  one  which  in  the  opinion  of  the 
Judge  ought  to  be  tried  in  the  High  Court 
rather  than  in  an  inferior  Court,  and  that 
that  was  a  matter  for  the  Judge  in  his  dis- 
cretion to  determine  upon  the  facts  of  the 
particular  case.  Banks  v.  IloUingsJtorth 
(App.),  239 

See  PROHIBITION. 


Measure  of  Damage.  See  Landlord  and 
Tenant,  2. 

Medical  Practitioner— /kioi^Z^^  of  physicians: 
faculty  of  surgeons :  right  of  college  of  phy- 
sicians to  grant  independent  diplomas  in 
medicine  and  surgery :  medical  act,  1886  (49 
4'  60  Vict.  c.  48),  ss.  2  and  3,  sub-s.  1  («)]— 
The  Eoyal  College  of  Physicians  of  London 
is,  and  was  at  the  passing  of  the  Medical 
Act,  1886,  a  medical  corporation  qualified  to 
grant  independent  diplomas  in  physic,  in- 
cluding therein  the  practice  of  medicine, 
surgery,  and  midwifery.  Royal  College  of 
Physicians  v.  General  Medical  Council,  329 

Section  3  of  32  Hen.  8.  c.  40  contains  a  direct 
recognition  that  in  1540  the  science  of  physic 
included  the  knowledge  of  surgery,  and  em- 
braced the  general  art  of  healing  whether  by 
drugs  or  surgery.    Ibid. 

Metropolis— Public  Health  (London)  Act,  1891. 
See  Landlord  and  Tenant,  4. 

Metropolitan  Railway.    See  Land  Tax. 


Mine—cost-book  mining  company.       ee  Bastk- 

BUPTCY,  7. 

Minerals.    See  Kailway  Company,  5. 

Miieonduot.    See  Solioitob,  1. 

Mortgage — ^land  subject  to  building  agreement : 
advances  on  surveyor's  certificates.  See 
Negligence. 

Mnnioipal  QorpotsAXwi— contract :  ultra  tires: 
application  of  borough  fund :  pomer  to  make 
specicU  rate :  municipal  corporation  aets^  1882, 
ss.  139,  140, 143,  and  144,  schedule  6]— A  rail- 
way company  agreed  that,  in  consideration 
of  a  municipal  corporation  paying  them  the 
sum  of  600/.  annually  for  fifteen  years,  they 
would  open,  free  of  toll,  a  certain  footbridge 
within  the  borough  for  the  use  of  foot-pas- 
sengers. The  relators,  who  were  inoorpoiated 
as  a  company,  and  had  constructed  a  bridge 
over  which  foot-passengers  passed,  and  re- 
ceived toUs  from  those  who  so  used  the  bridge, 
alleged  that  the  corporation  threatened  to 
make  the  payments  in  question  by  means  of 
a  rate,  or  out  of  the  borough  fund  or  other 
fund  derived  from  the  rates,  and  sought  an 
injunction  to  restrain  them  from  so  doing, 
and  a  declaration  that  the  agreement  was 
void  : — Held,  that  the  agreement  to  make  the 
annual  payments  was  one  which  the  corpora- 
tion had  power  to  enter  into.  Also  that  such 
payments  could  not,  under  sections  139  and 
140,  and  schedule  6  of  the  Municipal  Cor- 
porations Act,  1882,  be  made  out  of  the 
borough  fund ;  also  that  the  power  to  make  a 
borough  rate  given  by  section  144  could  not 
be  exercised  for  the  purpose  of  creating  a 
surplus  in  order  to  make  such  payments,  as 
such  a  rate  could  only  be  made  if  the  borough 
fund  was  insufficient  for  the  purposes  men- 
tioned in  section  140.  Also  that  if  there  was 
a  surplus  the  corporation  had  power  under 
section  143  to  make  the  payments,  if  they 
were  of  opinion  that  such  application  of  the 
surplus  would  be  for  the  public  benefit  of  the 
inhabitants  and  the  improvement  of  the 
borough,  but  that  it  could  not  be  compelled 
so  to  apply  the  surplus.    Mayor  ^c.  of  New- 

.     castle-upon-Tyne  v.  Attorney- General  on  rela- 
tion of  Byk&r  Bridge  Co. ;  ex  parte  North 
Eastern  Bail  Co.  (H.L.),  72 
Decision  of  the  Court  of  Appeal  affirmed.  Ibid. 

Kegligenoe  —  building  agreement :  mortgage : 
swrveyor;  employment  by  onmer  of  land  to 
certify  stages  of  building :  certificate  untrue 
th/rough  negligence:  advance  by  mortgagee 
relying  on  certificate :  duty  of  surveyor  to 
mortgagee :  fraud] — An  owner  of  land  agreed 
to  convey  his  land  to  a  purchaser  in  con- 
sideration of  a  yearly  rent  subject  to  a  con- 
dition precedent  that  the  purchaser  shonld 
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Jlegligenee  (continued) — 

bmld  certain  houses  upon  it  to  his  sati8£eu>tion 
within  a  specified  time,  and  employed  a  sur- 
vejor  to  give  certificates  when  certain  stages 
of  the  building  were  reached  which  were 
specified  in  a  schedule  of  advances  prepared 
by  the  owner.  Subsequently  the  owner  ar- 
ranged with  a  third  person  to  make  advances 
to  the  purchaser  upon  the  security  of  a  mort- 
gage of  the  land  from  the  purchaser.  The 
mortgage  was  executed,  and  the  mortgagee 
made  the  advances,  relying  upon  the  certifi- 
cates given  by  the  surveyor  to  the  owner. 
The  surveyor,  negligently,  but  not  fraudu- 
lently, gave  certificates  which  were  untrue  in 
fact : — Held,  that  the  surveyor  owed  no  duty 
to  the  mortgagee  to  exercise  care  in  giving 
the  certificates,  and  that  untrue  statements 
so  made,  in  the  absence  of  contract  and  of 
fraud,  did  not  give  rise  to  any  cause  of  action 
by  the  mortgagee  against  the  surveyor.  Le 
lAevre  v.  Qould  (App.),  353 
Ccmn  y.  Wilwn,  (67  Law  J.  Rep.  Chanc.  1034) 
overruled.    Ibid. 

Von^oinder.    See  Pbactiob,  15, 16. 

Votiee — constructive  notice :  priority  of  deben- 
tures.   See  CoJf  PAHY. 

Vovelty.    See  Dbsion. 

Vnisanoe— order  by  local  authority  to  abate: 
expense  of  abating :  liability  of  lessee.  See 
Lamdlobd  and  Tenant,  4. 

Open  Spaee.    See  Way. 

Orchard.    See  Tithb. 

Parent  and  Child.    See  Infant. 

Parliament — borough  vote :  "borough  oooujfotion  : 
franchUe :  reridenoe  of  a  eathedral  oanon  for 
three  months  m  the  year :  representation  of  the 
people  aott  1884  (48  Viot  o.  3),  m.  5, 7,  sub-s.  1 : 
reiform  act,  1832  (2  4-3  WUl  4.  e.  46),  «.  27]— 
Four  canons  of  a  cathedral  chapter  occupied 
in  turn  the  one  house  used  as  a  canonry. 
Bach  canon  was  only  required  by  the  cathe- 
dral statutes  to  reside  for  three  months  in 
the  year  for  the  purpose  of  his  ecclesiastical 
duties.  By  mutuid  arrangement  the  four 
canons  severally  occupied  the  house  for  three 
months  exclusively  in  the  year,  coming  into 
residence  one  after  another  at  the  expiration 
of  the  several  periods  of  three  months.  Two 
of  these  canons  claimed  to  be  registered  on 
the  list  of  Parliamentary  voters : — Held,  that 
they  were  not  entitled  to  be  so  registered,  as 
neither  had  occupied  the  premises  either 
jointly  or  severally  for  the  qualifying  period 
of  twelve  months  within  the  terms  of  the 
Bepresentation  of  the  People  Act,  1884,  ss.  5 
or  7,  sub-8.  7.    Bowland  v.  Pritohard,  319 
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2.  election  petition :   scrutiny  of  ballot 

papers:  place  of  trial:  "special  circum- 
stances " :  parliamentary  elections  act,  1868 
(31  ^  32  net  c,  125),  s.  11,  sub'S.  11]— By 
the  Parliamentary  Elections  Act,  1868  (31  & 
32  Vict.  c.  126),  s.  11,  sub-s.  11,  trials  of  elec- 
tion petitions  relating  to  a  county  election 
are  to  take  place  in  the  county,  unless  it  shall 
appear  to  the  Court  that  "special  circum- 
stances "  exist  which  render  it  desirable  that 
the  petition  should  be  tried  elsewhere  than 
in  the  county: — Held,  that  the  mere  fact 
that  the  trial  could  be  more  cheaply  and  con- 
veniently held  in  London  did  not  amount  to 
"  special  circumstances  *'  within  the  meaning 
of  section  11,  sub-section  11.  In  re  Cir- 
encester  Election  Petition;  Lawson  v.  Chester- 
Mastery  231 

Per  Lord  GoLBBiDas,  O.J. — ^The  expression 
"  special  circumstances  "  means  circumstances 
arising  in  the  locality,  such  as  great  popular 
excitement  tending  to  riot,  and  matters  of 
that  kind.    Ibid. 

d«  election:  returning  officer's  charges: 

tarnation  by  one  candidate :  disallowances  by 
registrar:  position  of  candidate  Twt party  to 
taxation :  parliamentary  electiom  (returning 
qfficers)  act,  1876  (38  4*  39  Vict,  c.  84),  ss.  2, 
3,  and  4] — A  taxation  of  a  returning  officer's 
charges  at  a  Parliamentary  election,  under 
section  4  of  the  Parliamentary  Elections 
(Returning  Officers)  Act,  1876,  enures  for  the 
benefit  of  all  the  candidates  at  such  election, 
whether  pavties  to  the  taxation  or  not.  M. 
and  S.  were  opposing  candidates  at  a  Par- 
liamentary election,  and  in  pursuance  of  the 
above  statute  deposited  with  the  returning 
officer  a  sum  of  350Z.  each  as  security  for  his 
chiuges  in  connection  with  the  election. 
M.  was  elected.  In  due  course  the  returning 
officer's  bill  of  charges  was  sent  both  to  M. 
and  S.  M.  accepted  these  charges  as  correct, 
and  received  from  the  returning  officer  the 
balance  of  his  deposit  after  deducting  one 
half  of  such  bill.  Two  days  afterwards,  S., 
who  was  dissatisfied  with  the  amount  of  the 
charges,  had  the  bill  taxed,  and  in  the  result 
a  considerable  deduction  was  made  from  the 
bill: — Held,  that  M.  had  done  nothing  to 
disentitle  himself  to  the  benefit  of  his  share 
of  these  deductions,  and  that  the  fact  that 
he  was  no  party  to  the  taxation  did  not 
prevent  his  taking  advantage  of  such  taxa- 
tion.   Martin  v.  Tomkinson,  400 

4.  lodger  claim:    informality  of  claim: 

mistahe :  power  of  amendment :  statute  41  <f> 
42  Vict,  e,  26.  s.  28,  nib-ss.  1  and  2]->A  lodger 
claimed  the  lodger  franchise  in  respect  of  a 
bedroom  and  the  joint  use  of  a  sitting-room. 
The  Revising  Barrister,  having  satisfied  him- 
self that  the  bedroom  by  itself  was  of  the 
annual  valne  of  10/.,  amended  the  claim  by 
striking  out  the  latter  part  of  the  qualifica- 
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Farliameat  (continaed)— 

tion.  In  another  case  the  person  claimed  in 
respect  of  certain  rooms  as  a  joint-lodger, 
bat,  using  the  form  for  a  sole  claim,  stated 
the  annnal  valae  of  the  rooms  named  in  the 
claim  at  lOl,  The  Barrister  haying  satisfied 
himself  that  the  rooms  were  worth  202., 
amended  this  claim  by  inserting  20Z.  i—Heldt 
that  the  Barrister,  having  found  that  a  mis- 
take had  been  made  in  both  cases,  had  power 
to  amend  under  41  &  42  Vict.  c.  26.  s.  28. 
^  parte  Baker ^  97 

6. regiitration  of  voters :  ooenpation  fran- 

chUe :  list  of  olainumts published  by  overseers : 
objection  :  status  of  objeotor :  6  Viet.  c.  18. 
s.  17]— The  oveneers  of  a  township  in  a 
borough  had  placed  J.  W.  on  the  occupiers' 
Ust,  division  1,  published  the  1st  of  August, 
1892,  as  a  person  entitled  to  be  register^  as 
a  Parliamentaiy  voter.  His  name  did  not 
appear  on  the  then  existing  register  of  voters 
for  the  borough.  At  the  I^vision  Court  J.  W. 
appeared,  having  served  proper  notices,  to 
object  to  the  name  of  the  appellant  being  re- 
tained on  the  occupation  list,  division  1 ;  but 
before  his  objection  to  the  appellant  was 
reached  his  own  name  was  struck  off  the  list : 
Heldf  that  the  Revising  Barrister  had  juris- 
diction to  entertain  J.  W/s  objection  to  the 
appellant ;  and  that  to  entitle  an  objector  to 
give  notice  of  objection  in  accordance  with 
section  17  of  6  Yict.  c.  18,  and  to  be  heard  in 
support  of  it,  it  was  sufficient  that  his  name 
should,  at  the  date  of  his  notice  of  objection, 
appear  on  the  occupiers'  Ust  pu'blished  by  the 
overseers.  Pease  and  Ibnm  Clerk  of  Middles- 
brough^  94 

election  petition :  appeal  from  decision  on 

question  of  leave  to  amend.  See  Praoticb,  2. 

Patent  Uedloine.    See  Phabmact  Act. 


morphine,  which  is  the  active  principle  of 
opium.  The  quantity  of  morphine  was  two 
grains  to  the  fluid  ounce.  It  appeared  that 
one  hundredth  part  of  a  grain  had  been 
known  to  be  fatal  to  an  infant,  and  less  than 
one  grain  had  been  fatal  to  an  adult.  Chloro- 
form and  opium  are  scheduled  as  poisons 
under  the  Pharmacy  Act: — Held^  that  chloro- 
dyne  was  a  poison  within  the  meaning  of  the 
Act,  and  that  the  defendants  were  liable  to 
penalties  under  section  15  for  having  sold  a 
poison  contrary  to  the  provisions  of  the  Act. 
The  exemption  in  section  16  of  the  Pharmacy 
Act  as  to  patent  medicines  does  not  include 
proprietary  medicines  mentioned  in  the  sche- 
dule to  the  Stamp  Act,  62  Geo.  3.  c.  150. 
Pkarmaeeiitieal  Society  v.  Piper  ^  Co.,  305 

Physician.    See  Medical  Pbactitioneb. 

Pledge.    See  Pbincipal  and  Agent, 

Poison.    SeePHABUAGT  Act. 

Policy.    See  Insurance. 

Poor  Bate — oeeupation:  exclusire:  gas  mains 
and  pipes :  Umited  right  of  user'] — Under  a  pri- 
vate Act  the  B.  Local  Board  had  the  exclusive 
right  of  laying  gas  mains  and  pipes  in  the 
township  of  B.,  and  of  keeping  them  in  repair. 
They  were,  however,  to  afford  the  Oorporation 
of  S.  the  use  of  the  same  for  the  supply  of 
gas  for  public  and  private  purposes  within 
the  township,  in  consideration  of  certain  pay- 
ments for  every  1,000  cubic  feet  of  gas:— 
Meldf  that  the  Corporation  of  S.  had  no  such 
exclusive  occupation  of  the  gas-pipes  as  to 
render  them  rateable  to  the  poor  rate.  South- 
port  Corporation  v.  Ormskirh  Union  Assess- 
ment Committee,  471 


Patents,  Designs,  and  Trade  Marks  Act.  See 
Design  ;  Practice,  8. 

Paupers-appeal.    See  Practice,  1. 

Payment->conditionaL    See  Costs,  11. 

Petitioning  Creditor.    See  Bankruptcy,  8. 

Pew.    See  Church. 

Pharmacy  Act,  \%M^sale  of  poisons :  compound 
containing  poison  in  schedule :  patent  medi- 
cine: proprietary  medicine:  stamp  act,  52 
Geo,  3.  c.  160]— The  defendants,  who  were 
grocers,  sold  in  half-ounce  bottles  a  com- 
pound called  chlorodyne,  which  contained 
amongst  other  ingredients  chloroform  and 


rates  on  tithe  rentcharge.    See  Tithe,  3. 

Practice — appeal:  jurisdiction: pauper :  leareto 
appeal  in  forma  pauperis]  —  The  Court  of 
Appeal  has  inherent  jurisdiction  to  grant  an 
ex  parte  application  for  leave  to  appeal  »a 
forma  pauperis.    In  re  Goldberg  (App.),  127 


2.  appeaX:  pa/rUaw.ent:  electian:  amend- 
ment €f  petition :  jurisdiction  of  judge  not  on 
rota  to  give  leave  to  amend  :  appeal  from  high 
court:  question  of  lam:  corrupt  praotiees 
prevention  act,  1883  (46  ^  47  Viet.  e.  61), 
s.  40;  judicature  act,  1881  (44  4-  45  Viet, 
c.  68),  s.  14] — The  question  whether  a  Judge 
at  chambers  who  is  not  on  the  rota  of  Judges 
for  the  trial  of  Parliamentary  Election  Peti- 
tions has  jurisdiction  to  give  a  petitioner 
leave  to  amend  his  petition  under  section  40, 
sub-section  2,  of  the  Corrupt    and  111^ 
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Traotioe  (contumed)— 

Practices  PreyentioD  Act,  1863,  is  a  qnestion 
of  law  within  the  meaning  of  section  14  of 
the  Jodicature  Act,  1881,  and  no  appeal  lies 
to  the  Court  of  Appeal,  without  special  leave, 
from  the  decision  of  the  High  Court  on  that 
question.  In  re  Borough  of  Pontefraot  Elec- 
tion Petition.    Sham  v.  Beekitt  (App.),  375 

8,  appearance :  order  XIV.  rule  1 ;  order 

III.  rule  6 ;  indorsement  of  writ  of  summons  : 
unconditional  leave  to  defend  :  order  to  amend, 
and  that  appearance  entered  do  stand :  appli- 
cation for  final  judgment  :  order  for  judgmenf] 
—The  defendant  appeared  to  a  writ  not  speci- 
ally indorsed  under  Order  III.  rule  6,  and  on 
a  summons  for  judgment  under  Order  XIV. 
unconditional  leave  to  defend  was  given. 
The  plaintiff,  before  defence,  obtained  an 
order  to  amend  the  writ,  and  the  appearance 
originally  entered  was  ordered  to  stand  as  an 
appearance  to  the  amended  writ.  The  plain- 
tiff then  took  out  a  second  summons  for 
judgment  under  Order  XIV. :—  Held,  that  the 
appearance  to  the  original  writ  was  a  con- 
tinuing appearance,  and  an  appearance  to 
the  writ  as  amended,  and  that  leave  to  sign 
final  judgment  was  rightly  given.  Paxton  v. 
Band,  176 

4. appeara/nce  under  yrotezt :  foreign  do- 

fendanf]  —A  person  who  is  served  with  a  writ 
of  summons,  and  who  enters  an  appearance 
under  protest,  does  not  thereby  waive  his 
right  to  object  to  the  jurisdiction.  Firth  S; 
Sons  V.  Palmer,  403 

6.  oounter-olaim :  ** action":  remittal  to 

county  court:  county  eoitrts  act,  1888  (51  4* 
52  Vi4rt.  {?.  43),  s.  66;  Judicature  act,  1873 
(36  4'  37  Vict.  c.  66),  *.  100]— The  County 
Courts  Act,  1888,  s.  66,  enacts  that  "  It  shaU 
be  lawful  for  any  person  against  whom  an 
action  of  tort  is  brought  in  the  High  Court 
to  make  an  affidavit  that  the  plaintiif  has 
no  visible  means  of  paying  the  costs  of  the 
defendant,  should  a  verdict  be  not  found  for 
the  plaintiff  ;  and  thereupon  a  Judge  of  the 
High  Court  shall  have  power  to  make  an 
order  that,  unless  the  plaintiff  shall,  within  a 
time  to  be  therein  mentioned,  give  full  secu- 
rity for  the  defendant's  costs  to  the  satis- 
faction of  one  of  the  Masters  of  the  Supreme 
Court,  or  satisfy  a  Judge  of  the  High  Court 
that  he  has  a  cause  of  action  fit  to  be  prose- 
cuted in  the  High  Court,  all  proceedings  in 
the  action  shall  be  stayed,  or  in  the  event  of 
the  plaintiff  being  unable  or  unwilling  to 
give  such  security,  or  failing  to  satisfy  as 
aforesaid,  that  the  action  be  remitted  for 
trial  before  a  Court  to  be  named  in  the  order, 
and  thereupon  the  plaintiff  shall  lodge  the 
original  writ  and  the  order  with  the  Registrar 
of  such  Court,  who  shall  appoint  a  day  for 
the  trial  of  the  action,  notice  whereof  shall 
Vol.  62.— Q.B.  Indem. 
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be  sent  by  post  or  otherwise  by  the  Registrar 
to  both  parties  or  their  solicitors "  :—^tfW, 
by  the  Divisional  Court  (Wills,  J.,  and 
Chables,  J.),  that  this  section  could  not  be 
made  to  apply  to  a  def  endfuit  with  a  counter- 
claim, although  the  issue  raised  by  the 
counter-claim  was  the  only  issue  left  for  trial 
in  the  action.    Belohbel  Flipo  v.  Varty,  398 

6.  defauU  of  pleading :   actio7i  on  joint 

and  several  promissory  note:  statement  of 
claim  indorsed  on  writ :  sufficiency :  order 
III.  rule  6  .•  order  XXL  rule  6 :  order 
XXVII.  rule  2]— To  entitle  a  plaintiff  to 
judgment  in  default  of  defence,  the  writ  in 
the  action  must  be  specially  indorsed  within 
Order  III.  rule  6.  Manchester  Advance  and 
Discount  Bamk  (^Limited)  v.  Walton,  158' 

In  an  action  on  a  joint  and  several  promissory 
note,  the  statement  of  claim  indorsed  on  the 
writ  must  set  out  the  particulars  of  the  sum 
alleged  to  be  due,  and  how  the  amount  is 
made  up.    Ibid. 

7. diecoeery :  copies  of  documents :  photo- 
graphs :  order  XXXI.  rule  14 ;  order  L.  rule 
3]— The  Court  has  jurisdiction  to  order  copies 
of  documents  to  be  made  by  photography. 
Lewis  V.  Ea/rl  of  Londeshorough,  452 

8. discovery:  interrogatories :  infringement 

of  copyright  in  registered  design :  action  for 
penalties :  patents,  designs,  and  trade  marks 
act,  1883  (46  ^  47  Vict.  o.  67),  s.  58]— An  action 
for  the  infringement  of  copyright  in  a  regis- 
tered design,  brought  under  section  58  of  the 
Patents,  Designs,  and  Trade  Marks  Act,  1883 
(46  &  47  Vict.  c.  57),  is  an  action  to  recover 
a  penalty,  and  not  damages,  and,  therefore, 
one  in  which  the  plaintiff  is  not  entitled  to 
administer  interrogatories  to  the  defendant. 
Saunders  v.  Wiel  (App.),  37 

9, discovery;  interrogatories :  setting  aside : 

striking  out:  rules  of  supreme  court,  1883, 
order  XXXI.  rule  7] — The  Court  or  a  Judge 
has  jurisdiction  under  Order  XXXI.  rule  7 
of  the  Rules  of  the  Supreme  Court,  1883,  to 
set  aside  or  strike  out  the  whole  or  any  of  a 
set  of  interrogatories,  whether  on  the  ground 
that  the  interrogatories  have  been  exhibited 
unreasonably  or  vexatiously,  or  on  the  ground 
that  they  are  prolix,  oppressive,  unnecessary, 
or  scandalous.  Oppenheim  ^  Co.  v.  Sliqffield 
(App.),  167 

Sammons  v.  Bailey  (59  Law  J.  Rep.  Q.B.  342 ; 
Law  Rep.  24  Q.B.  D.  727)  discussed.    Ibid. 

If,  looking  at  the  set  of  interrogatories  as  a 
whole,  the  Court  of  a  Judge  is  of  opinion 
that  the  interrogatories,  as  a  whole,  cither 
have  been  unreasonably  or  vexatiously  ex- 
hibited, or  are  prolix,  oppressive,  unnecessary, 
or  scandalous,  the  whole  of  the  interropfa- 
tories  maybe  set  aside  or  struck -out,  notwitli- 
J) 


Digitized  by 


Google 


XXVi 


QUEEKS  BENCH  DIVISION. 


[N.S- 
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standiDg  that  some  of  the  interrogatories,  if 
they  stood  alone,  mi^ht  be  nnobjectionable. 
Ibid. 
Interrogatories  may  be  set  aside  under  Order 
XXXI.  rule  7,  on  the  ground  that  they  have 
been  exhibited  unreasonably  or  vexatiously, 
notwithstanding  that  leave  to  administer 
interrogatories  has  been  obtained.    Ibid. 

10,  dismissal  of  action :  Tum-delieery  of 

proper  particulars :  order  XIX.  rule  1 :  order 
XXV.  rule  4] — The  Court  has  power,  under 
Order  XIX.  rule  7,  to  make  an  order  dis- 
missing an  action,  unless  particulars  are  de- 
livered  by  a  plaintiif  within  a  certain  time. 
Da/eey  v.  Beniinck  (App.),  114 

Semble,  also,  that  "particulars " are  **  pleadings " 
within  the  meaning  of  Order  XXV.  rule  4. 
Ibid. 

11.  ^—  evidence :  claim  for  work  and  labour  : 
payment  into  court  of  lets  than  the  amount 
claimed  vcithout  denial  of  liability :  admis- 
sibility of  evidence  denying  retainer  for 
certain  items :  county  court  rules,  1889, 
order  IX.  ntle  11,  sub-rule  1,  and  appendix 
If,  forms  103  and  lOia :  rules  of  sttjjreme 
court,  1883,  order  XXII.  rule  1]— The  plain- 
tiff claimed  271.  10s.  for  work  and  labour 
done,  as  he  alleged,  under  a  retainer  by 
the  defendants  for  his  services  as  a  skilled 
witness.  The  amount  claimed  was  set  out 
under  several  items.  On  the  action  being  re- 
mitted to  the  County  Court  the  defendants 
paid  into  Court  the  sum  of  101.  generally  in 
satisfaction  of  the  claim  without  denial  of 
liability,  pursuant  to  the  County  Court  Rules, 
1889,  Order  IX.  rule  11,  sub-rule  1.  Upon 
the  trial  the  Judge  refused  to  allow  the  de- 
fendants to  give  any  evidence  denying  the 
retainer  for  specific  items  of  the  claim: — 
Held,  by  the  Divisional  Court  (LoBD  Cole- 
ridge, C.J.,  and  Charles,  J.},  that  the  evi- 
dence was  admissible,  inasmuch  as  the  pay- 
ment into  Court  only  implied  an  admission  of 
the  cause  of  action  up  to  the  amount  so  paid 
in,  but  not  a  liability  on  every  item  claimed 
under  the  cause  of  action.  The  effect  of  the 
County  Court  Rule  was  synonymous  with  that 
of  Order  XXII.  rule  1,  of  the  Rules  of  the 
Supreme  Court,  1883.  HenneU  v.  Daties  4* 
Austin,  220 

Steavenson  v.  The  Mayor,  Bailiff,  a/nd  Burgesses 
of  Berwick  (1  Q.B.  Rep.  154)  followed.    Ibid. 

12. parties :  joinder  of  defendants  as  repre- 
sentatives of  a  trade  union  :  rules  of  supreme 
court,  1883,  order  XVI.  rule  9]— Order  XVL 
rule  9  of  the  Rules  of  the  Supreme  Court, 
1883,  enacts  that  '*  where  there  are  numerous 
persons  having  the  same  interest  in  one  cause 
or  matter,  one  or  more  of  such  persons  may 
sue  or  be  sued,  or  may  be  authorised  by  the 
Court  or  a  Judge  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  a]l 
persons  so  sued":— ^fW,  by  the  Divisional 


Court  (Wills,  J.,  and  Lawbancb,  J.),  that 
the  order  did  not  alter  or  narrow  the  old 
Chancery  practice,  under  which  persons  oonld 
be  selected  as  defendants,  as  representing  the 
interests  of  a  class ;  that  the  consent  of  such 
persons  so  to  act  was  immaterial ;  and  that  a 
member  of  a  trade  union  had  properly  applied 
and  obtained  an  order  authorising  the  presi- 
dent and  secretary  of  the  union  to  be  made 
defendants,  as  representing  the  members  of 
the  union,  in  an  action  to  enforce  a  levy  of 
sixpence  upon  the  members  for  the  benefit  of 
the  plaintiff  under  rules  requiring  such  a  levy 
to  be  made.     Wood  v.  McCarthy,  373 

13.  _  parties :  joinder :  trade  \mum :  ac- 
tion of  tort  :  qffieers  of  trade  union  sued 
in  representative  character:  ** persons  having 
same  interest  in  one  cause  or  matter " ; 
molestation  of  employer  in  conduct  of  kis 
business :  order  XVI.  rule  9]— By  Order 
XVI.  rule  9,  where  there  are  numerous  per- 
sons having  the  same  interest  in  one  cause 
or  matter,  one  or  more  of  such  persons  may 
be  sued,  or  may  be  authorised  by  the  Court 
or  a  Judge  to  defend,  in  such  cause  or  matter 
on  behalf  or  for  the  benefit  of  all  persons  so 
interested : — Held,  that  the  expression  "  the 
same  interest  in  one  cause  or  matter  '*  only 
extends  to  persons  who  have  or  clium  some 
beneficial  proprietary  right  which  they  are 
asserting  or  defending  in  the  nause  or  matter. 
Temperton  v.  iZuM^Z/ (App.),  300 

The  plaintiff,  who  carried  on  business  as  a 
builder,  sued  the  officers  of  three  trade  unions 
and  of  the  joint  committee  of  such  trade 
unions,  **  as  well  on  their  own  behalf  as  on 
behalf  of  and  as  representing  all  the  mem- 
bers of  each  of  the  said  societies  and  joint 
committee  to  which  they  respectively  belong," 
for  damages,  and  also  for  an  injunction  to 
restrain  the  trade  unions  and  joint  committee 
from  molesting  him  in  the  conduct  of  his 
business: — Held,  that  the  plaintiff  was  not 
entitled,  under  Order  XVI.  rule  9,  to  snie  the 
defendants  in  their  representative  character, 
inasmuch  as  the  members  of  the  trade  unions 
assumed  to  be  represented  by  the  officers  of 
the  trade  unions  had  no  sudi  interest  in  the 
cause  or  matter  as  was  contemplated  by  the 
rule.    Ibid. 

14.  parties  :    mi^oinder   of  plaintiffs : 

joinder  of  separate  causes  of  action :  order 
.XVI.  rule  1]— The  plaintiffs,  a  mother  and 

daughter,  brought  an  action  for  slander 
against  the  defendants,  a  husband  and  wife. 
The  statement  of  claim  alleged  several  dis- 
tinct slanders,  some  of  one  plaintiff,  some  of 
the  other : — Held,  that  these  were  two  sepa- 
rate actions,  that  the  plaintiffs  were  impro- 
perly joined,  that  they  must  elect  which 
plaintiff  would  proceed,  and  that  so  much  of 
the  statement  of  claim  as  related  to  the 
other  plaintiff  must  be  struck  out.  Sandes 
v.  WildsmitK  404 
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Fraetiee  (continaed) — 

16. parties :  noH-joinder :  leuor  and  lessee: 

trespass  and  breach  of  oavenant:  injury  to 
reversion :  death  of  lessor :  rights  of  tenants 
in  common  to  sue  sejforately ;— H.  demised  a 
farm  to  certain  lessees  whose  interest  was 
vested  in  the  defendant.  During  the  con- 
tinaance  of  the  lease  H.  died,  and  nnder  his 
will  the  reversion  was  scTered  and  became 
vested  in  several  tenants  in  common,  of  whom 
the  plaintiff  was  one  i—ffeld,  that  the  plain- 
tiff could,  without  joining  the  other  tenants 
in  common,  maintain  an  action  to  recover 
damages  for  wrongful  acts  causing  injury  to 
the  reversion,  and  for  breach  of  a  covenant 
running  with  the  land.  Jtohorts  v.  Holland, 
621 

16,  parties  :   nonjoinder :    co-contractor 

a  foreigner  retident  out  of  the  Jurisdiction : 
plea  in  abatement:  order  XVI.  rule  11] — A 
defendant  who  is  sued  on  a  joint  contract  is 
not  entitled,  under  Order  XYl.  rule  11,  to  an 
order  to  join  his  co-contractor  as  a  defendant 
where  such  co-contractor  is  resident  out  of 
the  jurisdiction  of  the  Court ;  but  the  Court 
has  a  discretion  as  to  whether  or  not  such  an 
order  should  under  the  circumstances  of  the 
case  be  made.  WHeon,  Son  4*  Co^  v.  Mllick, 
134;  (App.),246 

17. pleading:  Joinder  of  issue:  notice  of 

trial:  order  XXIII.  rules  1  and  5 ;  order 
XXVII.  rule  13 ;  order  XXXVI.  rules  11 
and  15] — Notice  of  trial  cannot  be  given 
unless  a  reply  has  been  delivered,  or  unless 
twenty-one  days  have  elapsed  since  the  de- 
livery of  the  defence.  Robinson  v.  Caldrvell, 
252 

18. pleading :  slander :  defamation  :  dif- 
ferent version  of  vsords  charged  set  up  in  de- 
fence :  order  XIX.  rule  4] — A  defendant  in 
an  action  of  slander  cannot  set  up  a  different 
version  of  the  words  charged  in  the  statement 
of  claim,  and  plead  a  justification  of  those 
words.    Bassam  v.  Budge,  312 

19. writ :  service  out  of  the  Jurisdiction : 

action  of  tort :  rules  of  the  supreme  court, 
1883,  order  XI.  rule  1  (^)]— In  an  action  of 
tort  properly  brought  against  a  person  within 
the  jurisdiction,  the  Court  or  a  Judge  may, 
under  Order  XI.  rule  1  (g\  allow  service  of 
the  writ  upon  a  person  out  of  the  jurisdiction 
who  is  a  necessary  and  proper  party  to  the 
action.     Croft  v.  XiTig  ^  Co.  {Idm.),  242 

20. writ :  service  out  of  Jurisdiction :  con- 
tract "  which,  according  to  the  terms  thereof, 
ought  to  be  performed  within  the  Jurisdiction" : 
place  of  payment :  concurrent  writ :  order  XL 
rule  1  (eW — The  plaintiff,  a  civil  engineer, 
resiamg  wltbin  the  jurisdiction,  enter^  into 
a  contract  with  the  defendants,  one  of  whom 


zxvn 


resided  within,  whilst  the  other  resided  out 
of,  the  jurisdiction,  and  who  carried  on  busi- 
ness as  partners  in  Spain.  The  foreign  mem- 
ber of  the  firm  bad  no  place  of  business 
within  the  jurisdiction.  By  the  contract, 
which  was  made  abroad,  the  plaintiff  under- 
took to  design  and  superintend  the  construc- 
tion of  certain  docks  in  Spain  which  the  de- 
fendants had  undertaken  to  construct  for  the 
Spanish  Government.  The  plaintiff  was  to  be 
paid  five  per  cent,  commission  on  the  total 
cost  of  the  works ;  he  was  to  be  paid  such 
commission  by  certain  instalments,  and,  in 
addition  to  such  commission,  was  to  receive 
a  certain  sum  in  English  money  for  travelling 
expenses  in  respect  of  each  visit  which,  under 
the  contract,  he  was  to  make  to  the  works 
every  three  months,  or  thereabouts.  No  place 
of  payment  was  specified  in  the  contract. 
Several  instalments  were  paid  to  the  plaintiff 
within  the  jurisdiction,  and  in  an  action  to 
recover  the  balance  due  under  the  contract 
an  order  was  obtained  ex  parte  under  Order 
XI.  rule  1  {e\  giving  leave  to  issue  a  writ 
against  the  defendant  resident  in  Spain,  and 
to  serve  notice  of  it  on  that  defendant  out  of 
the  jurisdiction : — Held,  that,  upon  the  true 
construction  of  the  contract,  the  defendants 
were  under  the  obligation  to  pay  the  com- 
mission to  the  plaintiff  within  the  jurisdiction, 
and  that  as  the  action  was  founded  on  a 
breach  within  the  jurisdiction  of  a  contract 
"which,  according  to  the  terms  thereof,  ought 
to  be  performed  within  the  jurisdiction," 
Order  XI.  rule  1  (jb)  applied.  Thompson  v. 
Palmar  (App.),  602 

21.  writ:    service  out  of  Jurisdiction: 

foreigner  resident  out  of  Jurisdiction :  business 
ca/rried  on  alone  within  the  Jurisdiction :  order 
XLVIII.  A.  rule  11]— The  provisions  of 
Order  XLVIII.  A.  rule  11  do  not  apply  to  the 
case  of  a  foreigner,  resident  and  domiciled 
abroad,  who  carries  on  business  by  himself  ia 
the  name  of  a  firm  within  the  jurisdiction.; 
and  a  writ  of  summons  cannot  be  served  on 
him,  under  rule  3,  by  service  at  the  principal 
place  of  business  within  the  jurisdiction  upon 
the  person  having  at  the  time  of  service  the 
control  or  management  of  the  business  there. 
St.  Qobainy  Channy  and  Cirey  Co.  v.  Hoyer- 
maji7i's  Agency  (App.),  485 

Russell  V.  Camhefort  ^  Co.  (58  Law  J.  Rep.  Q.B. 
498;  Law  Rep.  23  Q.B.  D.  626)  followed. 
Ibid. 

22.   writ :  service  out  of  Jurisdiction : 

necessary  or  proper  parties :  order  XI.  rule  1 
(^)]— Order  XL  rule  1  (jg)  provides  that  ser- 
vice of  a  writ  of  summons  out  of  the  juris- 
diction may  be  allowed  whenever  "  any  person 
out  of  the  jurisdiction  is  a  necessary  or  proper 
party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the 
jurisdiction": — Held,  that  where  a  plaintiff 
has  brought  an  action  against  two  defendants 
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Fraotiee  (continued)— 

one  of  whom  is  within  and  the  other  out  of 
the  jurisdiction,  and  it  appears  that  the  ac- 
tion against  the  defendant  within  the  juris- 
diction  is  not  a  bofia  fide  action,  but  is  only 
brought  against  such  defendant  for  the  pur- 
pose of  bringing  in  the  defendant  who  is  out 
of  the  jurisdiction,  the  defendant  within  the 
jurisdiction  is  not  a  necessary  or  proper  party 
to  the  action  within  Order  XI.  rule  1  (jo),  and 
the  plaintiff  is  not  entitled  to  a  writ  for  ser- 
vice upon  the  defendant  out  of  the  jurisdic- 
tion. Witted  V.  Oalhraith  ^  Co.  and  Jhmlop 
4'  Sons  (App.),  248 

28.  r  ^w^  ••   substituted    service  :  foreign 

firm:  order  XLVIII.  a,  rule  11 ;  construe- 
tionj — ^No  substituted  service  of  a  writ  issued 
against  a  newspaper  sold  in  London  can, 
under  Order  XLYIILa,  rule  11,  be  had  upon 
the  proprietor  of  the  newspaper,  a  foreigner 
permanently  resident  out  of  the  jurisdiction. 
De  Berndles  v.  New  York  Herald,  385 

24. venue  :  statutory  local  venue :  Hull  dock 

company  :  rules  of  supreme  courts  1875,  order 
XXXVI.  rule  1 ;  judicature  act,  1875  (38  4" 
39  Vict,  c.  IT),  s.  33  ;  statute  law  revision  and 
civil  jprocedure  act,  1883  (46  4'  47  Vict,  o.  49), 
*.  6;  rules  of  supreme  court,  1883,  order 
XXXVJ.  rule  1]— The  plaintiff  in  an  action 
against  the  Hull  Dock  Company  put  the  place 
of  trial  at  Tork.  Under  the  Eingston-upon- 
Hull  Dock  Act,  1774  (14  Geo.  3.  c.  66),  s.  109, 
'*Any  action  or  suit  for  anything  done  in 
pursuance  of  this  Act  shall  be  laid  and 
brought  in  the  county  of  the  town  of  Kingston- 
upon-HuU,  and  not  elsewhere,  .  .  .  and  if  it 
shall  appear  that  such  action  or  suit  shall  be 
brought  in  any  other  county  or  place,  .  .  . 
then  the  jury  shall  find  for  the  defendant  or 
defendants.**  The  defendant  company  pleaded 
that  under  the  terms  of  this  statute  they  were 
entitled  to  judgment  on  the  ground  that  the 
v^nue  was  wrongly  laid : — Held,  by  the  Divi- 
sional Court  (Pollock,  B.,  and  Kennedy,  J.) 
tliat  the  defendants*  plea  was  bad,  inasmuch 
as  local  venues  had  been  abolished  under  the 
Hules  of  1875,  incorporated  in  the  schedule 
of  the  Judicature  Act,  1875,  and  that  Order 
XXXVI.  rule  1  of  the  Rules  of  1883,  in 
repeating  the  former  rule  that  «*  there  shall 
be  no  local  venue  for  the  trial  of  any  action,** 
but  adding  the  proviso  "  except  where  other- 
wise provided  by  statute,*'  did  not  imply  the 
revival  of  enactments  enforcing  local  venues 
when  those  enactments  had  been  repealed  by 
the  corresponding  Kule  of  1876  ti^en  with 
section  83  of  the  Judicature  Act,  1876. 
Buckley  v.  Hull  Dock  Co,,  449 

The  Statute  Law  Revision  and  Civil  Procedure 
Act,  1883,  s.  6,  expressly  provides  against  any 
such  implied  re-enactment  of  repealed  statutes 
through  the  annulment  or  alteration  by  any 
new  Rules  of  Court  of  the  rules  contained  in 
the  schedule  of  the  Judicature  Act,  1875. 
Ibid. 


—  action   remitted  to  county  court.     See 
County  Ooubt. 


—  appeal :  award  stated  as  special  case.  See 
Abbitbation,  2,  3. 

—  arrest :  default  in  payment  of  sum  due 
under  judgment.    See  Aiubbst,  1,  8. 

—  oosts.    See  Costs. 

—  declaratory  judgment.    See  Highway,  4. 

—  evidence :  bankers*  books.    See  Bankeb. 

—  interpleader.    See  Intebplbadsb. 

—  writ :  special  indorsement.    See  Bill  of 
Ezchanob. 


Premisei — condition  of. 
Tenant,  2. 


See  Landlobd  and 


Preseription.    See  Chuboh. 

Presumption— lost  grant.    See  HiaHWAY»  3. 

Prineipal  and  Kgvii—pledge :  agent  entrusted 
nfith  goods  for  sale :  vaUdity  of  pledge : 
**  ordinary  course  of  business  of  a  meroasUile 
agent" :  factors  act,  1889  (52  4*  53  Viot,  e, 
46),  M.  1  and  2,  sub-s,  l]-<The  plaintifiEs,  a 
firm  of  jewellers,  entrusted  B.,  a  traveUer  in 
their  employ,  with  certain  jewellery  to  seU 
for  them.  B.,  who  had  no  authority  to  pledge 
the  goods,  nevertheless  pawned  them  with 
the  defendant,  a  pawnbroker: — Held,  that 
the  pledge  was  not  made  by  B.  "in  the 
ordinary  course  of  business  of  a  mercantile 
agent**  within  the  meaning  of  section  2, 
sub-section  1,  of  the  Factors  Act,  1889,  there 
being  no  evidence  to  shew  that  the  pledging 
of  jewellery  was  a  recognised  business. 
Hastings  (Ztm.)  v.  Pearson,  76 

2,  rights  of  third  person  against  agent : 

agreement  for  purchase  and  sale  <f  property : 
vendor  and  purehiuer :  stakeholder  :  depotit 
paid  to  agent  of  vendor :  sale  off  through  de- 
fault of  vnTidor :  liaHlity  of  vendor's  agent  to 
return  deposit]— On  a  sale  by  auction  of  free- 
hold property  a  deposit  was,  in  accordance 
with  the  conditions  of  sale,  paid  to  the  vendor^s 
solicitor  as  agent  for  and  on  account  of'  the 
vendor.  The  sale  went  off  through  the  vendor *s 
default : — Held,  that  the  purchaser  could  not 
recover  the  deposit  from  the  solicitor  at  law, 
inasmuch  as  he  received  it,  not  as  a  stake- 
holder, but  as  agent  of  the  vendor,  and  the 
payment  to  him  was  payment  to  the  vendor ; 


Digitized  by 


Google 


.Vol.  62.]  INDEX. 

Frindpal  and  Agent  (continued) — 

nor  in  equity,  inasmuch  as  no  fiduciary  rela- 
tion existed  between  the  purchaser  and  the 
vendor  which  would  entitle  the  purchaser  to 
follow  the  money  in  the  hands  of  the  vendor's 
agent.    I^is  v.  OouUon  (App.)i  232 

betting  agent.    See  Gahino. 

contract  of  carriage.    See  Cabribb. 


XXIX 


Prineipal  and  Surety — ditchaTge  of  surety: 
alteration  qf  position  of  ntrety :  alteration 
hrottght  about  hy  act  or  omission  against 
which  guaranty  given:  building  contract:, 
fftuzranty  that  works  shall  be  well  and  truly 
eweoutea:  certificate  of  completion :  payment 
4if  retention-moneys :  faulty  emeoution  of  works 
fraudulently  concealed] — ^A  surety  cannot 
claim  to  be  discharged  from  his  contract, 
upon  the  ground  that  his  position  has  been 
altered  by  the  conduct  of  the  creditor,  where 
that  contract  has  been  caused  by  a  fraudulent 
act  or  omission  against  which  the  surety  has 
by  the  contract  of  suretyship  guaranteed  the 
creditor.  Mayor  Sfc,  qf  Kingston-upon-ffull 
V.  Harding  (App.),  55 

By  a  contract  for  the  construction  of  certain 
sewers  for  the  plaintiffs,  made  between  the 
plaintiffs,  the  contractors,  and  the  defendants 
as  sureties  for  the  contractors,  the  contractors 
covenanted  that  they  would  "  well  and  truly  " 
execute  the  works  in  question,  and  by  a 
separate  covenant  the  sureties  covenanted 
that  the  covenant  by  the  contractors  should 
be  "well  and  truly  executed,  performed, 
observed,  fulfilled,  and  kept."  The  works  and 
every  part  thereof  were  to  be  conducted  and 
completed  under  the  superintendence  and  to 
the  satisfaction  ■  of  the  plaintiffs'  engineer, 
whose  decision  as  to  the  manner  in  which  the 
work  was  executed  was  to  be  final  and  con- 
clusive; and  the  contractors  and  the  defen- 
dants were  not  to  be  released  from  their 
obligations  until  after  the  expiration  of  six 
months  from  the  engineer's  certificate  of  com- 
pletion, and  the  engineer  had  given  a  certi- 
ficate that  all  the  conditions  of  the  contract 
had  been  fulfilled  to  his  satisfaction,  after 
which  the  balance  of  ten  per  cent,  of  the 
contract  price  of  the  works,  which  was  to  be 
retained  by  the  plaintiffs  in  their  bands,  was 
to  be  paid  over  to  the  contractors.  The  works 
were  completed,  and  a  certificate  of  com- 
pletion was  given  by  the  engineer,  and  after 
the  expiration  of  six  months  the  engineer 
gave  his  final  certificate,  and  the  retention 
moneys  were  paid  over  to  the  contractors. 
It  afterwards  appeared  that  the  works  had  not 
been  executed  in  accordance  with  the  con- 
tract, but  had  been  executed  in  an  improper 
and  defective  manner.  In  an  action  against 
the  sureties, to  recover  damages  caused  by  the 
failure  of  the  contractors  to  perform  their 
contract,  the  jury  found  that  the  contract  had 


not  been  complied  with,  that  the  work  had 
been  scamped  and  fraudulently  done,  that 
the  certificates  had  been  obtained  by  the 
fraud  of  the  contractors,  but  that  there  was 
an  omission  on  the  part  of  the  corporation  to 
properly  superintend  the  work,  which  led  to 
the  scamping  of  the  work  by  the  contractors : 
— Heldt  that  the  defendants  were  liable  upon 
the  contract  of  suretyship;  that  they  were 
not  discharged  upon  the  ground  that  a  final 
certificate  had  been  given  under  the  contract, 
because,  upon  the  true  construction  of  the 
contract,  they  were  only  to  be  discharged  by 
a  certificate  valid  and  binding  as  against  the 
plaintiffs;  nor  upon  the  ground  that  their 
position  had  been  altered  by  the  giving  of 
the  certificate  and  the  payment  over  of  the 
retention-money,  because  these  had  been 
brought  about  by  fraudulent  acts  of  the  con- 
tractors, against  which  the  defendants  had 
guaranteed  the  plaintiffs ;  nor  upon  the  ground 
of  the  omission  of  the  plaintiffs  to  superintend 
the  works,  because,  upon  the  true  construction 
of  the  contract,  the  plaintiffs  were  merely 
given  an  option  to  superintend  the  works,  but 
no  duty  to  do  so  waa  imposed  upon  them. 
Ibid. 
Knights  v.  Wiffen  (40  Law  J.  Rep.  Q.B.  51; 
Law  Bep.  5  Q.B.  660)  considered.    Ibid. 

Priority— of  debentures.    See  Compaky. 

Privilege— from  arrest.    See  Abbest,  3. 

See  Libel. 

Probate  Duty — valuation :  bona  fide  mistake : 
discovery  after  close  qf  administration :  lia- 
bility  of  executor  for  further  duty :  **  person 
octiTig  in  the  administration  of  the  estate  "  .* 
customs  and  inland  revenue  act,  1881  (44 
4'  46  Vict,  0,  12),  s.  32]— When,  by  reason 
of  a  bona  fide  mistake,  the  property  of  a 
deceased  person  has  been  undervalued  for 
probate,  and  the  true  value  is  not  discovered 
till  after  the  estate  has  been  fully  adminis- 
tered, the  executor  cannot  be  required,  under 
section  32  of  the  Customs  and  Inland  Revenue 
Act,  1881,  to  deliver  a  further  affidavit  and 
account,  since  he  is  not  a  **  person  acting  in 
the  administration  "  of  the  estate  within  the 
meaning  of  that  section.  The  Attorney^ 
General  v.  Smith  and  Cochs  (App.),  288 

Procedure— irregularity  in.    See  PBOHiBiTioy. 

Prohibition — mayor's  court :  taxation  of  costs : 
irregularity  in  procedure :  mayor's  court  rules 
(fees  and  costs\  1890,  rules  1  and  13  :  <fw- 
Unction  between  prohibition  and  appeal] — The 
Judge  of  the  Mayor's  Court  awarded  costs  on 
the  higher  scale,  but,  in  his  certificate,  omitted 
to  state  any  ground  for  doing  so  :—Held,  that 
prohibition  would  not  lie.  The  omission,  al- 
though an  irregularity  in  procedure,  could 
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Prohibition  (continued)  — 

not  be  constraed  into  an  act  done  with- 
out jurisdiction ;  and  an  act  done  by  a  Judge 
within  his  jurisdiction  did  not  become  matter 
for  prohibition  because  there  happened  to  be 
no  remedy  by  way  of  appeal.  Reg,  v.  Lord 
Mayor  of  London^  589 

Property.    See  Land  Tax. 

—  inspection  of.    See  Arbitbation,  6. 

Protection  Order.    See  Husband  and  Wife. 

Public  Health  K'^t-^fault  of  local  sanitary 
authority  in  providing  si^fflcient  drainage  : 
public  health  act,  1875  (38  ^f*  39  Vict,  o,  55), 
s,  299 .-  enquiry  by  local  government  board : 
procedure  upon  enquiry  :  order  that  local  au- 
thority perform  their  duty:  mandamus] — 
The  Local  Qovemment  Board  had,  under  sec* 
tion  299  of  the  Public  Health  Act,  1875,  made 
orders  calling  upon  two  local  sanitary  autho- 
rities to  perform  their  duty  within  six  months 
in  the  matter  of  complaint  in  each  order 
mentioned  by  executing  works  for  the  proper 
drainage  of  their  respective  districts.  En- 
quiries had  been  held  by  an  inspector  of  the 
board,  who  found  default  had  been  made,  but 
had  declined  to  admit  evidence  either  as  to 
the  great  difficulties  and  expenses  attending 
any  scheme  of  drainage  for  either  district,  or 
as  to  the  probable  cost  of  an  efficient  system 
of  drainage  if  carried  out.  The  Local  Govern- 
ment Board  neither  proposed  nor  suggested 
any  definite  scheme: — Held^  that  a  •otanda- 
mus  must  go,  calling  upon  the  local  authority 
to  perform  their  duty  in  the  terms  of  the 
orders.  So  long  as  there  had  been  no  legal 
error  or  omission  of  legal  form  it  was  not  for 
the  Court  to  entertain  questions  as  to  whether 
there  had  been  a  due  enquiry  or  whether  the 
findings  of  the  Local  Qovernment  Board  were 
sufficient  or  not.    Reg.  v.  Staines  Union,  540 

2. sewer :  approval  of  part  of  sewer  by  local 

authority:  fronta^ers^  liability  of:  puhlio 
health  act,  1875  (38  S^  39  Vict.  c.  55),  s,  150]— 
A  street  may  be  partly  sewered  to  the  satis- 
faction of  a  local  authority  within  section 
150  of  the  Public  Health  Act,  1875,  although 
the  sewer  in  that  part  has  for  the  time  being 
no  outfall,  but  forms  part  of  a  general  scheme 
of  sewerage  which,  when  completed,  will 
afford  it  an  outfall.  If  a  local  authority,  by 
their  proper  officer,  inspect  a  sewer  which  is 
in  course  of  construction,  and  do  not  dis- 
approve of  it,  such  sewer  being  laid  by  a 
private  individual  in  accordance  with  plans 
submitted  to  and  approved  by  the  local  autho- 
rity, they  cannot  afterwards  call  upon  the 
frontagers  to  re-sewer  the  street  upon  the 
ground  that  the  sewer  has  become  ruinous 
before  it  has  been  provided  with  an  outfall 
and  come  into  use.  Uornsey  Local  Board  v. 
Davis  (App.),  427 


d.    sewerage  and  drainage:    nHisanee: 

vetting  of  sewer  in  local  authority:  "sewer 
made  by  any  person  for  his  own  profit**: 
public  heaUh  act,  1876  (38  Jf  39  Vict.  c.  55;. 
ss.  4  and  13 ;  rivers  pollution  prevention  act, 
1876  (39  4r  40  Viet,  c,  75)]— A  land  asd 
building  company  submitted  to  a  local  aa- 
thority  plans  for  the  building  of  a  row  of 
cottages  upon  land  belonging  to  the  company 
near  a  stream.  The  plans  shewed  a  drain 
from  each  cottage  communicating  with  a 
sewer  which  ran  along  the  front  of  the  cot- 
tages and  thence  into  the  stream,  and  were 
approved  by  the  local  authority.  An  action 
having  been  brought  against  the  company  for 
an  injunction  to  restrain  them  from  allowing 
sewage  to  flow  into  the  stream, — Held,  that, 
assuming  that  the  cottages  were  enhanced  in 
value  by  the  construction  of  the  sewer,  the 
sewer  being  made  for  the  drainage  of  the 
cottages,  and  for  no  other  purpose,  was  not 
made  by  the  company  for  the  profit  of  their 
shareholders  within  the  meaning  of  section 
13  of  the  Public  Health  Act,  1875,  and  that, 
consequently,  the  sewer  vested  by  that  sec- 
tion in  the  local  authority,  and  no  injunction 
could  be  granted  against  the  company.  Fer- 
rand  v.  Hollas  Land  and  Building  Co.  (App.), 
479 

4.  sewering  and  paving  of  streets  :  noHee 

to  "owner":  public  health  act,  1875  (38 
^  39  Vict,  e,  65),  s.  4  .*  mortgagee  in  posses- 
sion']— By  their  private  Act  a  local  board 
were  empowered  to  execute  works  of  sewering 
and  paving  in  streets,  and  to  apportion  among 
and  demand  from  the  owners  of  adjoining 
premises  the  estimated  expenses.  The  defen- 
dant was  a  second  mortgagee  of  houses  abut- 
ting on  a  street,  and  from  April,  1891,  to 
June,  1892,  was  in  possession,  and  collected 
the  rents,  which  he  applied  in  keeping  down 
outgoings  and  the  interest  on  the  first  mort- 
gage. These  payments  being  made,  no  sur- 
plus remained.  In  June,  1891,  the  local  board 
apportioned  sums  in  respect  of  estimated 
expenses  of  sewering  and  paving  the  street, 
and  demanded  113^.  from  the  defendant  as 
his  share.  The  first  mortgagee  entered  into 
possession  in  June,  1892.  The  works  were 
not  completed  till  July  or  August  following: — 
Held,  that  the  defendant  was  "owner"  of 
the  houses,  within  the  interpretation  of  sec- 
tion 4  of  the  Public  Health  Act,  1875  (em- 
bodied in  the  private  Act),  and  liable  for  the 
estimated  expenses  apportioned  in  respect  of 
them.  Totte?^ham  Local  Board  v.  Williamson, 
322 


highway :  right  and  liabilities  of  local  au- 
thority.   See  Highway. 


nuisance:   expense  of  abating:    liability 

of  lessee.    See  Landlobd  and  Tenant,  4. 
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Publie   Home  —  compulsory    purchase.      See 
Lands  Glauses  Act. 


Public  ITger.    See  Way. 


Bailway.    See  Land  Tax. 


Bailway  Company — eontract  ofoarncbge :  robbery 
of  passenger  by  fellow-passenger  :  duty  of  com- 
pany to  faoilitate  search  and  arrest  of  thief  : 
overcrowding  of  railway  carriage :  remoteness 
of  damage']  —A  statement  of  claim  alleged  that 
whilst  the  plaintiff  was  a  passenger  on  the 
defendant  company's  railway,  a  gang  of  men 
entered  the  carriage  in  which  he  was,  and 
robbed  him  of  a  certain  sum  of  money ;  that 
the  plaintiff  forthwith  complained  of  having 
been  robbed  to  the  station-master,  who  re- 
fused to  detain  the  train  to  permit  the  plain- 
tiff to  give  the  men  into  custody,  and  have 
them  searched,  but  gave  the  signal  for  the 
train  to  start,  although  there  was  a  large  force 
of  police  in  the  station  ready  to  arrest  and 
search  the  men  i— Held,  that  the  statement 
of  claim  disclosed  no  cause  of  action.  Chbb 
V.  Great  Western  Bail  Co.,  335 

The  statement  of  claim  also  alleged  that,  by 
the  negligence  of  the  company  causing  or 
permitting  the  carriage  to  be  overcrowded, 
they  facilitated  the  robbing  of  the  plaintiff, 
and  he  claimed  damages  in  respect  thereof : — 
Held,  that  although  the  over-crowding  of  the 
carriage  constituted  a  breach  of  duty  on  the 
part  of  the  company,  yet  the  damage  was 
too  remote,  because  it  could  not  be  said  that 
the  robbery  was  the  natural  consequence  of 
the  over-crowding  of  the  carriage.    Ibid. 


2.  haulage  of  new  wagons  from  manu- 
facturer to  customer  :  description  of  traffic : 
whole  or  partial  loading :  oha/rge  for  haul- 
age: railways  clauses  oonsolidatian  act,  1845 
(8  Vict.  e.  20),  ss.  3.  86,  and  92 ;  mid- 
la/nd  railway  company's  special  act,  1846  (9 
4-  10  Vict.  0.  cccxxvi.),  ss.  59,  60,  and  63]— 
Newly  built  railway  wagons  sent  by  the 
manufacturers  from  their  building-yard,  over 
the  lines  of  the  Midland  Railway  Company's 
system,  for  delivery  at  their  customer's  works 
or  collieries,  are  not,  if  wholly  or  partially 
loaded,  a  description  of  traffic  for  which  the 
company  can,  under  their  Act  of  1846,  make 
a  charge  for  haulage.  Nor  does  the  circum- 
stance that  the  goods  carried  are  the  pro- 
perty of  third  parties,  and  admittedly  loswled 
as  a  device  or  expedient  to  escape  the  charge 
for  haulage  of  empty  wagons,  entitle  the 
company  to  a  double  charge — namely,  one 
charge  for  the  carriage  of  the  goods,  and 
another  for  the  haulage  of  the  wagons.  Bar- 
risoft  and  Camm  v.  Midland  Rail.  Co.,  225 


8.  passenger :  forcible  removal  from  ear- 

riage  by  company*s  servants :  implied  authority 
of  company :  master  and  servanf] — There  is  an 
implied  authority  by  a  railway  company  to 
its  servants  to  remove  passengers  from  car- 
riages in  which  they  are  misconducting  them- 
selves, or  travelling  without  having  paid  the 
proper  fare.  A  railway  company,  however,  is 
liable  for  the  acts  of  its  servants,  if  in  pur- 
suance of  such  authority,  but  under  a  misap- 
prehension, they  eject  a  passenger  who  has 
neither  misconducted  himself  nor  travelled 
improperly.  Lowe  v.  Qreat  Northern  Rail. 
Co..  524 

4. passenger :  imprisonment :  authority  to 

detain  a  passenger :  railway  ticket :  the  rail- 
ways regulatioTU  act,  1889  (52  4*  ^3  Vict.  e. 
57),  s.  5,  sub-s.  2] — By  the  Railways  Regula- 
tions Act,  1889,  section  5,  sub-section  2, 
"  If  a  passenger,  having  failed  either  to  pro- 
duce or,  if  requested,  to  deliver  up  a  ticket 
shewing  that  his  fare  is  paid,  or  to  pay  his 
fare,  refuses,  on  request  by  an  oflScer  or  ser- 
vant of  a  railway  company,  to  g^ve  his  name 
and  address,  any  officer  of  the  company  or 
any  constable  may  detain  him  until  he  can 
conveniently  be  brought  before  some  Justice, 
or  otherwise  discharged  by  due  course  of 
\&w":—ffeld,  by  Beuce,  J.,  in  an  action 
against  a  railway  company  for  false  imprison- 
ment, that  the  defendant  company  were  not 
justified  under  this  section  in  detaining  a 
passenger  pending  an  enquiry  whether  the 
name  and  address  given  were  correct,  when 
the  name  and  address  turned  out  on  enquiry 
to  have  been  in  fact  correctly  given.  Knights 
v.  London,  Chatham  and  Dover  Rail,  Co.,  378 

6,  railway  let  down  by  owners  ofminei'als 

working  minerals  :  obligation  of  railway  com- 
pany to  reinstate  railway  :  maaidamus  :  ena- 
bling enactment :  great  western  railtvay  act, 
1864  (17  4'  18  Vict,  c.  ccxxii.),  s.  49  .•  great 
western  railway  act,  1889  (52  4'  63  Vict.  c. 
cxxxiw.),  s.  18]— By  52  &  53  Vict.  c.  czxxiz. 
the  Great  Western  Railway  Company  ob- 
tained power  to  purchase  compulsorily  a  rail- 
way which  had  been  made  privately  without 
the  sanction  of  Parliament.  By  section  18 
the  maintenance  of  the  railway  in  question 
and  the  sidings  and  workings  connected 
therewith  were  thereby  sanctioned,  and  the 
railway  for  the  purposes  of  tolls,  rates,  and 
taxes,  and  for  all  other  purposes  whatsoever, 
were  to  be  deemed  to  be  part  of  the  Great 
Western  Railway  system.  Under  the  land 
over  which  the  railway  ran  was  a  valuable 
deposit  of  clay,  which  was  reserved  to  the 
owners  of  the  land  upon  the  sale  of  the  land 
to  the  railway  company.  The  owners  gave 
the  railway  company  notice,  imder  section  79 
of  the  Railway  Clauses  Consolidation  Act, 
1845,  of  their  intention  to  work  the  clay  lying 
under  and  within  forty  yards  of  the  railway, 
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Bailway  Company  (oontinaed)— 

and,  the  railway  company  not  having  elected 
to  purchase  it  under  section  78,  they  pro- 
ceeded to  work  it  according  to  the  usual 
manner  of  working  in  the  district — ^namely, 
by  open  quarrying.  The  result  of  so  working 
it  was  to  let  down  the  railway.  The  railway 
company  having  refused  to  reinstate  the  rail- 
way, the  owners  of  the  clay,  who  mainly  used 
the  railway  for  the  conveyance  over  it  of  the 
clay,  applied  for  a  mandamus  to  the  railway 
company  to  reinstate  it  so  that  it  might  be 
available  for  traffic: — Held,  that  the  pro- 
visions of  the  Act  of  1889  being  merely 
enabling,  and  not  imperative,  the  railway 
company  were  under  no  obligation  either  to 
maintain  or  to  reinstate  the  railway,  and  con- 
sequently a  mandamus  to  compel  them  to  re- 
instate it  could  not  be  granted.  Reg.  v. 
Great  Western  Bail,  Co,  (App.),  572 

—  compulsory  purchase  of  land :  compensa- 
tion.   See  Lands  Olausbs  Act. 

Bating.    See  PooB  Kate. 

Beal  Property  Limitation  Act.  See  Limita- 
tion, Statutes  op. 

Bocelver  —  equitable  execution:  future  eam^ 
ings  of  Judgment  debtor :  supreme  court  of 
judicature  act,  1873  (36  ^  37  Vict,  c.  66), 
s.  25,  srtb'S,  8  :  rules  of  the  supreme  court,  1883, 
order  L.  rule  16a] — The  Court  has  no  juris- 
diction to  appoint  by  way  of  equitable  execu- 
tion of  a  judgment,  a  receiver  of  the  future 
earnings  of  the  judgment  debtor.  Holmes  v. 
Millage,  380 

Whittaker  v.  Wkittaher  (51  Law  J.  Rep.  P.,  D. 
&  A.  80;  Law  Rep.  7  P.  D.  15)  disapproved. 
Ibid. 


—   appointment   of. 
Wife. 


Bee  Husband   and 


— ^    See  Bankbuptot,  9. 

Beoeiving  Order.    See  Bankbuptct,  8. 

Beferee — jurisdiction  of.    See  Abbitration,  6. 

Beference.    See  Abbitration,  5-8. 

Befiresher.    See  Costs.  10. 

Begiitration — land :  registries  (  Yorkshire)  act, 
1884  (47  4'  48  Vict,  c.  42),  ss.  3,  4,  and  14  .• 
assurance :  conditional  agreement  for  sale  and 
purchase  of  land:  conveyance :  memorandum  of 
charge"] — An  agreement  in  writing,  whereby, 
in  consideration  of  2001.  then  paid  to  the 
vendor  by  the  purchaser,  the  vendor  agreed 


to  complete  certain  buildings  on  a  certain 
piece  of  land,  and  the  purchaser  agreed  to 
purchase  the  buildings,  when  completed,  for 
7501.,  the  sum  of  2002.  to  be  considered  as 
in  so  much  reduction  of  the  purchase-money, 
is  not  an  *'  assurance  "  which  is  entitled  to  be 
registered  within  the  meaning  of  section  14 
of  the  Yorkshire  Registries  Act,  1884.  Rodger 
V.  Harrison  (App.),  213 

biU  of  sale,  of.    See  Bill  of  Sale. 

voters,  of.    See  Parliament,  5. 

Belease— Join^  tort-feasors :  covenant  not  to  sue"] 
—  A  covenant  not  to  sue  one  of  two  joint 
tort-feasors  does  not  operate  as  a  release  of 
the  other.     Duck  v.  Mayeu  (App.),  69 

Belief  against  Forfeitnro.  See  Landlord 
AND  Tenant,  5,  6. 

BenoTation--of  agreement.  See  Landlord 
AND  Tenant,  7. 

Beieission.    See  Bankruptct,  88. 

Bes  Jndieata.  See  Arbitration,  7 ;  Estoppel. 

BoTenue.    See  Income  Tax  ;  Probate  Duty 
Stamp;  Succession  Duty. 

Bevorsion— injury  to.    See  Pbaoticb,  6. 

Bight  of  Way.    See  Way. 

Boles  of  Court— Order  la.  rule  6, 158, 176, 33» 

Order  VI.  rule  10,  31 

Order  VII.  rule  3,  338 

Order  IX.  rule  11,  220 

Order  XL  rule  J,  248,  602 

Order  XIIL  rule  3,  339 

Order  XFV.  rule  1, 176 

Order  XVI.  rule  1,  404 

Order  XVI.  rule  9,  300,  373 

Order  XVI.  rule  11,  245 

Order  XVII.  rule  8,  549 

Order  XIX.  rule  4,  312 
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Bnlei  of  Gaurt  (contiDned)— 
Order  XIX.  mle  7, 114 

Order  XXI.  rule  6, 158 

Order  XXII.  rule  1,  220 

Order  XXIIL  rules  1,  6,  253 

Order  XXV.  rule  4, 114 

Order  XXV.  rule  6, 117 

Order  XXVII.  rule  2,  158 

Order  XXVII.  rule  13,  262 

Order  XXXI.  rule  7,  1 67 , 

Order  XXXUI.  31 

Order  XXXVI.  rule  1.  449 

Order  XXXVI.  rules  11, 15,  252 

Order  XLVIIL  (a),  rule  11,  386,  485 

Order  LVII.  rule  2,  396 

Order  LXV.  rule  1,  296 

' Order  LXV.  rule  48,  317 

Sale  of  Goods — sal^  by  satnple :  delivery :  aceep' 
tanoe  :  inspection  after  resale :  right  to  reject] 
— The  plaintiff  sold  barley  by  sample  to  the 
defendant  to  be  delivered  at  a  railway  station. 
The  defendant  resold  by  the  same  sample. 
On  the  barley  being  delivered,  the  station- 
master,  at  the  defendant's  request,  sent  him 
samples  taken  from  the  sacks ;  and  the  de- 
fendant thereu}X>n  ordered  the  barley  tb  be 
forwarded  to  the  sub-purchaser,  who  on  in- 
spection found  it  not  up  to  sample,  and  re- 
jected it.  The  defendant  then  claimed  to 
reject  as  against  the  plaintiff: — JETeld^  that 
there  was  nothing  in  the  facts  to  dislodge 
the  prima  facie  presumption  that  the  place 
of  delivery  was  to  be  the  place  of  inspec- 
tion, and  that  when  the  defendant  ordered 
the  barley  to  be  forwarded  to  the  sub-pur- 
chaser the  property  passed  to  him,  and  his 
right  of  rejection  was  gone.  Perkins  v.  BeU 
(App.),  91 

Security  for  CosU.    See  Costs,  2^4, 11 

Set-off.    See  Bankbuptot,  6, 10. 

Settlement— avoidance  of  voluntary  settlement. 
See  Bankbuptoy,  11-14. 

Sewer.    See  Public  Health  Act. 
Vol.  62.— Q.B.  Index, 


dlh^nS— costs  of  execution:  possession  money: 
receiving  order  in  bankruptcy:  official  re- 
ceiver's notice  for  delivery  of  goods :  duty  of 
sheriff:  bankruptcy  act,  1890  (53  4"  54  Vict, 
0,71),  s,  11] — It  is  the  duty  of  a  sheriff  in 
possession  of  goods  taken  in  execution,  when 
required  under  section  11  of  the  Bankruptcy 
Act,  1890,  to  deliver  them  to  the  official  re- 
ceiver. The  sheriff  is,  under  that  section, 
entitled  to  the  costs  of  execution  up  to  the 
date  of  the  official  receiver's  notice,  but  not 
after  it,  for  further  costs  of  possession  (if 
any)  are  no  longer  costs  of  execution.  In  re 
Harrison;  ex  parte  Slieriff  of  Essex,  266 

Ship — hill  of  lading,  construction  of:  deviation: 
liberty  to  deviate  from  specified  voyaae:  ex- 
tent  of  deviation  authorised^— PLhiM  of  lading 
was  signed  by  the  master  of  a  ship,  and 
given  to  and  accepted  by  the  shipper,  stating 
that  the  vessel  upon  which  the  goods  were 
shipped  was  "now  lying  at  Malaga, and  bound 
for  Liverpool,  with  liberty  to  proceed  to  and 
stay  at  any  port  or  ports  in  any  rotation  in 
the  Mediterranean,  Levant,  Black  Sea,  or 
Adriatic,  or  on  the  coast  of  Africa,  Spain, 
Portugal,  France,  Great  Britain  and  Ireland, 
for  the  purpose  of  delivering  coals,  cargo,  or 
passengers,  or  for  any  other  purpose  what- 
soever." After  the  shipment  the  vessel  sailed 
to  a  port  distant  two  days'  voyage,  or  850 
miles,  to  the  north-eastward,  and  therefore  in 
the  opposite  direction  to  Liverpool,  to  com- 
plete her  cargo,  and  the  goods  were  damaged 
in  consequence  of  the  delay; — Held,  affirm- 
ing the  decision  of  the  Court  of  Appeal  (LoBD 
BSHEB,  M.R.,  BoWBN,  L.J.,  and  Fby,  L. J.), 
that  the  general  words  of  the  bill  of  lading 
giving  the  vessel  liberty  to  call  at  other  ports 
must  be  construed  so  as  to  be  consistent  with 
the  voyage  from  Malaga  to  Liverpool,  and 
that,  consequently,  the  assignee  of  the  bill  of 
lading  was  entitled  to  recover  from  the  ship- 
owners damages  in  respect  of  the  injury  to 
the  goods  arising  from  their  detention  on  the 
voyage.  Qlynn  and  Ma/rgetson  ^  Co,  (H.L.), 
466 


I.  cha/rter-party :   captain  appointed  by 

cha/rterer :  bills  of  lading  signed  by  captain : 
unseaworthiness  of  ship  :  liability  of  owner  : 
merchant  shipping  act,  1876,  *.  36] — Where 
the  owner  of  a  ship,  registered  as  managing 
owner  under  the  Merchant  Shipping  Act, 
1876,  s.  36,  chartered  her  under  a  charter- 
party,  according  to  which  the  charterers  were 
to  provide  and  pay  for  all  provisions,  the 
wages  of  the  captain,  officers,  engineers,  fire- 
men, and  crew,  and  to  meet  all  other  charges 
whatsoever,  except  the  insurance  of  the  vessel 
and  the  cost  of  maintaining  her  in  an  efficient 
condition,  shippers  under  bills  of  lading  which 
were  signed  by  the  captain  or  the  agents  of 
the  charterers,  and  did  not  refer  to  the 
harter-party.  Held  to  have  no  claim  against 
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Ship  (continued)— 

the  owner  for  the  loss  of  the  cargo  in  conse- 
qnence  of  the  unseaworthiness  of  the  ship, 
inasmnch  as  the  owner  had  divested  himself 
of  all  control  over  the  ship  daring  the  cur- 
rency of  the  charter,  and  neither  the  captain 
nor  the  charterers'  agent  had  anthority  to 
bind  him  by  signing  the  bills  of  lading. 
BoAimwoll  Mantfcustur  von  Carl  Soheihler  v. 
If^vmeM  (H.L.),  201 

The  register  under  the  Merchant  Shipping  Act 
is  only  prima  facie  evidence  of  ownership, 
and  itsi  statutory  effect  may  be  displaced  by 
proof  of  what  the  facts  really  are.    Ibid. 

Decision  of  the  Court  of  Appeal  (61  Law  J. 
Bep.  Q.B.  121)  affirmed.    Ibid. 

3. eharter-partv  :  warranty  of  seaivorthi- 

neu:  voyage  divided  into  stages] — Where  a 
charter-party  voyage  is  divided  into  different 
stages  of  navigation,  the  ship  must  at  the 
commencement  of  each  stage  be  seaworthy 
for  that  stage.  Tldn  v.  Richards  ^  Co. 
(App.),  39 

A  charter-party  for  a  voyage  divided  into  stages 
contained  an  exception  of  any  act,  neglect,  or 
default  of  the  master  or  crew  in  the  manage- 
ment or  navigation  of  the  ship.  The  ship  at 
the  commencement  of  the  first  stage  was 
seaworthy  for  that  stage,  but  owing,  as  was 
alleged,  to  the  negligence  of  the  master  or 
crew,  was  not  at  tlie  commencement  of  the 
second  stage  seaworthy  for  it  i—Sield,  that 
the  warranty  of  seaworthiness  was  broken, 
and  that  the  shipowner  was  not  relieved  from 
liability  by  the  exception  in  the  charter-party. 
Ibid. 

4, demurrage  :  tic  time  fixed  for  unloadifig  : 

reasonable  time  for  fulfilment :  "  vis  itiajor  "  .• 
liability  for  nmi-fulfilm^mt :  bill  of  lading : 
delay  eatised  hy  strike  of  dock  labowreri :  con- 
<ra<?i]— When  the  language  of  a  contract 
does  not  expressly  or  by  necessary  implica- 
tion fix  any  term  for  the  performance  of  a 
contractional  obligation,  the  law  implies  that 
it  shall  be  performed  within  a  reasonable 
time.  The  condition  of  "reasonable  time" 
means  that  the  party  upon  whom  it  is  incum- 
bent duly  fulfils  his  obligation,  notwithstand- 
ing protracted  delay,  so  long  as  such  delay  is 
attributable  to  causes  beyond  his  control,  and 
he  has  acted  neither  negligently  nor  unreason- 
ably. Consequently,  the  consignee  of  a  cargo 
where  the  bill  of  lading  contained  no  express 
limit  of  time  for  the  unloading  was  held  not 
liable  to  the  shipowner  for  delay  caused  by  a 
strike  of  dock-labourers.  Pantland  Hick  v. 
Raymond  and  Reid  (H.L  ),  98 

Shooting— interference  with.  See  Hiohwat,  4. 


Slander — action  of   justification. 

TICB,  18. 


See    Pbac- 


fMi^iXXit—miseonduct :  eriminal  offence  :  juris- 
diction :  striking  off  rolls  :  solieiton  act, 
1888  (51  4-  52  Vict,  c,  66),  ss.  12,  13  andl%]— 
The  disciplinary  jurisdiction  of  the  Court 
over  solicitors  for  misconduct  is  not  confined 
to  professional  misconduct,  but  extends  to  all 
cases  in  which  the  solicitor  is  shewn  to  be  an 
improper  person  to  remain  a  member  of  the 
profession.  Accordingly  a  solicitor  who  was 
convicted  of  being  knowingly  a  party  to  the 
continued  use  of  a  house  of  which  he  was  the 
landlord  as  a  brothel  was  ordered  to  be 
struck  off  the  rolls.  In  re  Weare  (App.), 
596 

The  Solicitors  Act<,  1888,  which  requires  that  an 
application  to  strike  a  solicitor  off  the  rolls 
for  misconduct  shall  be  first  heard  before  a 
committee  of  the  Incorporated  Law  Society, 
does  not  affect  the  power  of  the  Court  under 
its  jurisdiction  at  common  law  to  proceed 
against  a  solicitor  who  has  been  convicted  of 
a  criminal  offence  without  any  preliminary 
investigation,  and  semhle  in  proceedings  taken 
under  the  Act,  a  preliminary  investigation  by 
the  committee  will  not  be  required  in  cases 
where  before  the  passing  of  the  Act  the  Court 
would  have  dispensed  with  an  enquiry  before 
a  Master.    Ibid. 

Decision  of  the  Divisional  Court  affirmed. 
Ibid. 


2. unqualified  person  :  contempt  of  court  : 

contempt  of  a  county  court:  power  of 
county  court  Judge  to  commit :  soUcitort  act, 
1843  (6  *)•  7  Vict.  c.  73),  s.  2  ;  solicitors  act, 
1860  (23  ^  24  Vict.  o.  127),  *.  26 ;  county 
courts  act,  1888  (51  4:  62  Jlct.  e.  43),  s.  162] 
By  the  Solicitors  Act,  1843  (6  &  7  Vict,  c  73), 
8.  2,  "  no  person  shall  act  as  an  attorney  or 
solicitor,  or  as  such  attorney  or  solicitor  sae 
out  any  writ  or  process,  or  commence,  cany 
on,  or  solicit  or  defend  any  action,  suit,  or 
other  proceeding,  or  act  as  an  attorney  or 
solicitor  in  any  cause,  matter,  or  suit  .... 
unless  such  person  shall  ....  be  admitted 
and  enrolled,  and  otherwise  duly  qualified  to 
act  as  an  attorney  or  solicitor.  .  .  ."  Reg. 
V.  Judge  of  the  Brompton  County  Court,  604 

The  Solicitors  Act,  1860  (23  &  24  Vict.  c.  127), 
8.  26,  provides  that  every  person  who  acts  as 
an  attorney  or  solicitor  contraxy  to  section  2 
of  the  Solicitors  Act,  1843,  "  shall  be  deemed 
guilty  of  a  contempt  of  the  Court  in  which 
the  action,  suit,  cause,  matter,  or  proceeding 
in  relation  to  which  he  so  acts  is  brought, 
had,  or  taken,  and  may  be  punished  accord- 
ingly."   Ibid. 

By  the  County  Courts  Act,  1888  (61  k  62  Vict, 
c.  43),  s.  162,  "  if  any  person  shall  wilfully 
insult  the  Judge,  or  any  juror  or  witness,  or 
any  Registrar,  bailiff,  or  officer  of  the  Court 
for  the  time  being  during  his  sitting  or 
attendance  in  Court,  or  in  going  to  or  return- 
ing from  the  Coart,  or  shall  wilfully  interrapt 
the  proceedings  of  the  Court,  or  otherwise 
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SoUoitor  (continued)— 

misbehave  in  Coart,"  it  shall  be  lawful  for 
any  bailiff  or  oflScer  of  the  Court,  with  or 
»  without  the  assistance  of  any  other  person, 
by  the  order  of  the  Judge,  to  take  such 
offender  into  custody  and  detain  him  until 
the  rising  of  the  Court,  and  the  Judge  shall 
be  empowered,  if  he  shall  think  fit,  by  a  war- 
rant under  his  hand  and  sealed  with  the  seal 
of  the  Court,  to  commit  any  such  offender  to 
any  prison  to  which  he  has  power  to  commit 
offenders  for  any  time  not  exceeding  seven 
days,  or  to  impose  upon  any  such  offender  a 
fine  not  exceeding  62.  for  every  such  offence, 
and,  in  default  of  payment  thereof,  to  com- 
mit the  offender  to  any  such  prison  as  afore- 
said for  any  time  not  exceeding  seven  days 
unless  the  said  fine  be  sooner  paid: — Held, 
that  the  Solicitors  Act,  1860  (23  Sc  24  Vict. 
c.  127),  s.  26,  does  not  confer  any  jurisdiction 
on  a  County  Court  Judge  to  commit  an  un- 
qualified person  for  acting  as  a  solicitor. 
The  only  power  to  punish  for  contempt  pos- 
rassed  by  a  County  Court  is  that  given  by 
the  County  Courts  Act,  1888  (51  ic  62  Vict, 
c.  43).  8.  162.    Ibid. 

remuneration.    See  Costs. 
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Saooessiott  Duty — interest  for  life  and  in  re- 
mainder subject  to  intervening  life  interest : 
acceleration  ofivoeession:  suoeeseion  duty  actf 
1863  (16  4*  17  Viot.  e.  51),  m.  2,  14,  15,  20. 
emd  38] — By  a  marriage  settlement  a  fund 
was  vested  in  trustees,  upon  trust  to  pay  the 
income  to  the  wife  for  life,  with  remainder 
to  the  husband  for  life,  and,  in  default  of 
issue,  if  the  wife  survived  the  husband,  to 
pay  the  fund  to  her  absolutely.  There  was 
no  issue,  and  the  wife  survived  the  husband  : 
— Held  (affirming  the  decision  of  the  Divi- 
sional Court),  that,  upon  the  death  of  the 
husband,  the  wife  became  entitled  in  posses- 
sion to  a  succession,  and  that  succession  duty 
was  thereupon  payable  upon  the  capital  of 
the  fund,  less  the  value  of  the  life  interest  of 
the  wife  at  the  time  of  the  husband's  death. 
The  AttoTwy' General  v.  Robertson  (App.),  282 


Surety  —  discharge. 

SUBBTY. 


See    Pbincipal    akd 


—  set-off  as  between  solicitor  and  trustee  in 
bankruptcy  of  client.    See  Bankruptcy,  10. 


Surveyor.    See  Highway,  1. 

See  KEaLiaBNCE. 

Taxation  of  Costs.    See  Costs. 
Tenant  in  Ck>mmon.    See  Pbactice,  6. 


Btamp  Act — conveyaffice  on  sale:  instrument 
changing  partnership  into  limited  company: 
duty :  stamp  act,  1870  (33  4'  34  Vict.  c.  97), 
s.  70  and  schedule'] — An  instrument  by  which 
the  partners  of  a  trading  firm  carry  out  an 
arrangement  inter  se  to  transfer  the  whole 
of  their  business  and  property  to  a  limited 
company  formed  by  themselves  alone,  and 
exclusively  for  that  purpose,  is  not  liable  to 
ad  valorem  duty  as  a  "  conveyance  on  sale " 
within  the  meaning  of  the  Stamp  Act,  1870 ; 
but  only  to  a  duty  of  10s.  as  a  deed  not  de- 
scribed in  the  schedule.  JoJm  Foster  and  Son 
(^Idm.)  V.  Commissioners  of  Inland  Revetiuet 
618 

So  held,  by  Cave,  J.  Wbight,  J.,  dissentiente. 
Ibid. 

See  Pharmacy  Act. 


Stannaries  Act.    See  Bankruptcy,  7. 


Tillages.    See  Bankruptcy,  6. 

Tithe — extraordinary  tithe  assessed  by  commts- 
sioners:  divided  ownership  of  land  subsequent 
to  certificate :  contribution  of  landonmers : 
remedy  of  one  against  another:  apportion- 
m/fnt :  commutation  of  tithes  amendment  act, 
1842  (6  4-6  Vict,  c.  64),  s.  16  .•  eatra- 
ordinary  tithe  redemption  act,  1886  (49  ^ 
50  Vict.  c.  54),  s.  4,  sub-s.  6,  s.  9]— Where  a 
rentcharge  in  lieu  of  extraordinary  tithe  has 
been  assessed  by  the  Land  Commissioners 
upon  a  particular  farm,  and  subsequently  to 
their  certificate  the  ownership  of  the  farm  has 
become  divided,  section  4,  sub-section  5,  of 
the  Act  of  1886  does  not  enable  the  owner  of 
one  portion  who  has  paid  the  whole  rent- 
charge,  to  bring  an  action  for  contribution 
against  the  owner  of  the  other  portion.  His 
remedy  is  to  apply  to  the  Justices  under  the 
provisions  of  section  16  of  the  Act  of  1842. 
Simmonds  v.  Meath^  445 


Statute— construction.    See  Gas  Company. 


Street.    See  Public  Health  Act,  4. 
S  trilra— delay  caused  by.    See  Ship,  4. 


Suhmiiaion— to  arbitration.   See  Arbitration. 


2. hops,  fruit,  orclux/rds :  land  tax:  exemp- 
tion from  payment:  new  rentcharge  substituted 
for  old  extraordinary  tithe:  extraordinary 
tithe  redemption  act,  1886  (49  J^  60  Vict.  c. 
54)] — The  new  rentcharge  substituted  by  the 
Extraordinary  Tithe  Redemption  Act,  1886 
(49  &  50  Vict.  c.  64),  for  the  old  extraordinary 
tithe,  is  exempted  by  that  Act  from  land  tax. 
Carr  v.  Fowle,  177 
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Tithe  (continued)-. 

8.  —  ToUi  on  rentekarge  aueued  'hefere  titheM 
act,  1891,  in  arrear:  reeeiving  of  rates  from 
oecupierM:  landowner  net  entitled  to  deduct 
rates  from  rentcharge  due  subsequent  to  the 
act  of  1891  .•  new  procedure :  tithe  aet^  1891 
(54  <f-  65  Vict.  e.  8)  :  tithes  commutation  act, 
1836  (6  <f-  7  Will,  4.  c.  71):  tithes  eommvta- 
tion  amendment  act,  1837  (1  Viet,  e.  69)  .*  tn- 
terpretation  act,  1889  (52  <f-  53  Viet,  c.  63),  *. 
38,  9Hb'S,  2  (c)  (<f)]— The  rates  on  a  tithe- 
rentcharge  assessed  and  due  before  the  pass- 
ing of  the  Tithe  Act,  1891,  were,  snbseqnent 
to  the  cnrrent  half-year  in  which  that  Act 
came  into  force,  recovered  from  the  occupiers 
by  the  overseers  through  distress  notices 
served  in  accordance  with  the  procedure 
under  section  8  of  the  Tithes  Commutation 
Amendment  Act,  1837,  and  the  landowner 
having  allowed  the  occupiers  to  deduct  the 
same  from  the  next  payment  of  rent,  sought 
to  deduct  them  likewise  from  the  next  pay- 
ment of  the  rentcharge  under  the  provisions 
allowing  such  deduction  in  the  Tithes  Com- 
mutation Act,  1836,  s.  70.  The  County  Court 
Judge,  upon  an  application  for  an  order  to 
recover  the  full  tithe-rentcharge,  allowed  the 
deduction: — Held,  by  the  Divisional  Court 
(DAT,  J.,  and  Bbucb,  J.),  that  the  provisions 
of  the  old  Tithes  Acts  for  such  deduction, 
notwithstanding  that  it  referred  to  rates  pay- 
able before  the  Act  of  1891,  Were  no  longer 
applicable,  that  the  procedure  for  recovery 
of  the  rates  or  such  rentcharges  was  put  on 
a  new  basis  by  the  Tithe  Act,  1891,  and  that 
the  old  provisions  were  not  saved  under  the 
particular  circumstances  of  this  case  by  the 
saving  clauses  of  section  38  of  the  Interpre- 
tation Act,  1889.  Jones  v.  Potts,  Jones  v. 
Coohe,  436 

Trade  Xark«    See  Design. 

Trade  Union-— action  against  officers  of.  See 
Praoticb,  13. 

-^.>  combination  to  procure  breach  of  con- 
tract.   See  Cause  of  Action. 

Tramway  Company — Passenger  knonnngli/  and 
wilfully  refusing  to  pay  fare :  criminal  offence: 
proceedings  b^ore  mclgistrate  :  malicious  pro- 
secution: the  tramways  act,  1870  (33  /  34 
Vict,  c.  78),  M.  51  and  52;  **  fl^«ice  "]— By 
section  51  of  the  Tramways  Act,  1870,  a 
passenger  who  avoids  or  attempts  to  avoid 
payment  of  his  fare,  or  who,  having  paid  his 
fare  for  a  certain  distance,  knowingly  and 
wilfully  proceeds  beyond  such  distance,  and 
does  not  pay  the  additional  fare  for  such  dis- 
tance, or  attempts  to  avoid  payment  thereof, 
shall  for  every  such  offence  be  liable  to  a 
penalty  not  exceeding  40«.;  and  by  section 
62  any  officer  or  servant  of  a  tramway  com- 
pany and  all  persons  called  by  him  to  his 


[X.S. 


assistance  may  seize  and  detain  such  pas* 
senger  until  he  can  be  conveniently  t^en 
before  a  Justice  :—J7<fZ<<,  that  the  offences 
created  by  the  Act  are  '<  criminal  offences," 
and  that  an  action  for  malicious  prosecution 
will  lie  where  proceedings  have  been  taken 
under  section  51  without  reasonable  and  prob- 
able cause,  and  maliciously.  Raysen  v. 
South  London  Tramways  Co,  (App.),  593 

Tretpau  —  interference  with  shooting.  See 
HlOHWAT,  4. 

See  Practice,  15. 

Truck  Aet.    See  Masteb  and  Sebyaht,  1. 

Tunnel.    See  Land  Tax. 

intra  Vires.    See  Mctnicipal  Cobforatios. 

Vnqualifled  Penon.    See  Solicitob,  2. 

Valuation.    See  Bankbuptct,  6. 

Vendor  and  Purchaser — sale  through  agent: 
default  of  vendor.  See  Principal  asd 
Agent,  2. 

Venue.    See  Practice,  24. 

Vesting  Order— under  Conveyancing  Act,  1S92. 
See  Landlord  and  Tenant,  6. 

Voluntary  Settlement — avoidance.  See  Bank- 
ruptcy, 11-14. 

Volunteer  Corps — premises :  liability  to  latiDg. 
See  Poor  Bate. 

Voyage.    See  Ship,  1,  3. 

Wager.    See  Gaming. 

Wages.    See  Master  and  Servant,  1. 

Warranty— seaworthiness.    See  Ship,  3. 

Waterworks — supply  by  corporation'] — The  Cor- 
porations of  M.  and  S.  obtained  from  Par- 
liament an  Act  sanctioning  the  purchase  of 
the  undertaking  of  a  water  company  which 
had  previously  supplied  water  to  the  boroughs 
of  M.  and  S.,  suck  undertaking  to  be  vested 
in  a  joint  board  chosen  by  the  two  corpora- 
tions, and  empowering  the  joint  board  to 
supply  water  to  the  boroughs  and  certain 
outlying  districts,  subject  to  the  obligation 
of  the  joint  board,  when  so  required  by  the 
sanitary  authority  of  any  district  beyond  the 
limits  of  the  respective  boroughs,  to  sell  to 
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Waterworks  (continued)  — 

snch  authority  all  mains,  pipes,  and  fittings  -^—  '*  Offence,"  693 
belonging  to  the  joint  board  within  that  dis- 
trict at  a  price  to  be  fixed  by  arbitration,  and 
the  Act  provided  that  after  sach  sale  the 
joint  board  should  cease  to  supply  water 
within  that  district : — Held^  that  in  assessing 

the  price  to  be  paid  for  the  mains,  &c.,  the      ^  Outer  door,"  388 

loss  of  the  right  to  supply  water  to  the  pur- 
chasing district  ought  not  to  be  taken  into 
account.  In  re  Arbitration  between  XirJt- 
leathcm.  Local  Board  and  Stockton  and  Middles- 
brough Water  Board  (App.),  1 80 


XXXVll 


—  •'Ordinary  course  of  business  of  a  mer- 
cantile agent,"  76 


Way — right  of:  open  space:  public  user:  no 
evidence  of  intention  to  dedicate  by  oicner'] — 
Mere  user  by  the  public  of  an  open  space  is 
not  sufficient  evidence  of  an  intention  by  the 
owner  to  dedicate  the  whole  surface  of  the 
open  space  to  the  public.  Bobinson  v.  Cowpen 
Local  Boards  619 

Words— "Action,"  398 

"  And  always  if  required  a  quarter  in  ad- 
vance," 370 

"  Appropriate,"  653 

"  Bank  charges,"  339 

"Change  of  voyage,"  163 

«  Charge,"  392 

i  "  Conveyance  on  sale,"  618 

-  «  Criminal  offence,"  696 

"  Expenses  of  noting,"  339 

«  External,"  409 

"  Fair  and  reasonable,"  623 

•'  Final  judgment,"  207 

«•  Fit  to  be  tried,"  239 

"  Having  in  his  possession,"  324 

«« Injury  caused  by  violent,  accidental,  ex- 
ternal, and  visible  means,"  409 

"  Misconduct,"  498 


"  Owner,"  322 

"Particulars,"  114 

"  Person  acting  in  the  administration,"  288 


"Persons  having  same    interest  in  one 

cause  or  matter,"  13 

"  Pleadings,"  114 

♦•  PubUc  Court  of  Justice,"  162 

"Purser,"  500 

"Reasonable  fitness,"  406 

"  Reasonable  time,"  98 

"  Seagoing  ship,"  76 

"  Secured  creditor,"  392 

"  Settlement,"  277 

"  Sewer  made  by  any  person  for  his  own 

profit,"  479 

"  Special  circumstances,"  231 

"Specifically  described,"  111 

"  Submission,"  193 

"  To  be  performed  within  the  jurisdiction," 

602 

"Vis  major,"  98 

«*  Ways,  works,  machinery,  or  plant,"  406 

"  Without  prejudice,"  611 

Workman— injury  to.    See  Masteb  and  Seb- 
VANT,  2. 
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